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Page      9,  column  2,  line    6  from  bottom,  for  *'  Chaxles,"  «flK2  "  IiOnifl.''j 

18  from  bottom,  far  "  1858,"  read  "  1808." 
32  from  top,  for  **  could,"  read  •■coidd  not* 

1  from  top,  for  *'B4i  &Lt^**  read  ^TliMp.* 
at  end  of  mai^nal  note^in  Kirkinand  Others  t.  JeahinSf  euU,  *'S«miU«p 
that  if  the  jostices  had  found  that  B^  G,  and  D,  were  in  the  prosecutor'! 
house  for  the  purpose  of  committing  a  felony,  the  Court  would  not  have 
reviewed  their'decisidn."     • 

6  of  maigmal  note  in  Blake  v.  ITvirskf  for  "  against  A,"  read  ''against 
defendant.** 

7  of  marginal  note,  for  " did  not  receive  thA  mtney  from  C,"  read,  **  did 
not  receive  the  money  from  B." 

21  from  bottom, /or  "  1  Jur.  (n.  s.)/'  r«a^  "  9  Jut.  (n.  s.)." 
26  from  top,  for  "  Frorer,"  read  "  Pferacr." 
„   27  from  bottom,  for  *'  Barge,"  reeul  ^ Binge.'' 

17  fromt«p,ybr  "rerBrsioii,"  nmd  ^  lesciasioii.'* 

2  of  judgment  of  Bylss,  J.,  for  "  vendor,"  read  "  vendee." 
9  from  top,  dele  *"  (in  Till  &  ITyww)." 

for  ''Hancoclc  v.  Hartin,"  read  '*  Hancock  9.  Austin." 
15 /or  "might  be,  or  might  become,"  rtad  '*wa8  then.'^ 

18  from  bottom,  fvr  "with  oosts,**  read  " without  oost&** 
12  from  bottom,  for  *' Archbold,"  rmd  **  Azddbaid." 
21  from  bottom,  for  "an,"  read  "no." 

insert,  between  lines  28  and  29,  "  Juimmekt."* 

5  from  bottom,  for  "partner,"  read  "party." 

9  from  top,  for  "  Hook,"  read  "  Hoyle." 
ll/or"in,"read"of." 
„  for  "  1861,"  read  "  1661." 
40  /or  "  to  Lodge,"  ftad  "  of  Lodge." 
26  from  bottom^  deU  "^ Minute." 
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iioraciiaiieeiior.  r    mosbly  Green  Coal  and 

18  APBIL,  1863.         )       ^^^  COMPANY  (Limited). 

Acceptance  ofSharei — Register  of  Shareholders 
-^orUribiU&n^ — Evidence — Joint  Stock  Com- 
pameiAct,  1856. 

Semble,  tohere  the  name  of  a  perscn  appears  wrong- 
fidly  ypon  the  regisUr  of  shareholders  of  a  company^ 
itianeeessary  to  cunend  the  register  wider  sect,  25  of  the 
Joint  Stock  Companies  Act,  1850,  before  the  name  can 
U  taken  firom  the  list  of  coniributories. 

Sect.  40  of  the  same  Act  makes  the  hooks  of  a  company 
evidence  only  against  shareholders,  so  that  they  can- 
not be  looked  to  tohen  the  question  is  whether  a  person 
it  or  is  not  a  shareholder. 

This  was  an  appeal  from  an  order  of  Mr.  Commis- 
lioner  Goolboniy  refuaing  to  vaiy  the  list  of  contribu- 
tories  of  the  aboTe-named  company  by  striking  out  the 
name  of  the  appellant,  Sir  C.  Fox. 

Sir  C.  Fox  was  the  engineer  of  the  company,  and 
had  agreed  to  take  twenty  paid-up  shares  of  the  com- 
pany in  part-payment  of  his  professional  charges.  The 
Lord  Chancellor  thought  it  clear  upon  the  evidence 
that  he  never  agreed  to  accept  shares  on  any  other 
terms ;  but  hia  name  was  entered  on  the  register  of 
■Weholders  as  the  holder  of  twenty  shares  of  5/. 
each,  on  which  11.  per  share  was  paid  up.  He  was 
debited  with  the  amount  of  11,  per  share  in  the  com- 
pany's books,  and  in  the  minute-book  of  the  meetings 
of  the  company  were  entries  which  tended  to  show 
that  he  had  been  present  at  the  meetings  in  the  capa- 
city of  a  shareholder. 

The  Commissioner,  finding  his  name  on  the  register, 
thought  himself  bound  to  retain  it  on  the  list  of  con- 
tribotories,  without  reference  to  the  question  whether 
or  not  he  had  acoepted  shares. 

The  appeal  was  entitled  '*  In  Bankruptcy'*  only. 

Am^hkU,  Q.(7.,  and  Doria,  for  the  appellant. 

By  the  Joint  Stock  Companies  Act,  1856,  sect  19, 

it  is  required  that  a  person  to  be  a  shareholder  must 

have  aoeepted  thsres,  and  the  fact  that  his  name  is  on 

the  RKpstsf  win  not  alone  make  him  a  shareholder. 

Voutt 


Sects.  61,  65,  show  that  to  be  a  contributory  he  must 
be  a  shareholder. 

The  evidence  shows  that  Sir  C.  Fox  never  accepted 
shares ;  therefore  he  is  not  a  contributory. 

They  argued  that  it  was  not  necessary  for  a  person 
who  had  not  accepted  shares  to  get  his  name  in  the 
first  place  struck  ofiT  the  register  under  the  power  given 
by  sect.  25,  and  commented  upon. 

Birch's  Case,  2  De  G.  &  J.  10 ; 

WhUteCs  Case,  2  De  G.  &  J.  577. 

Cole,  Q.C.,  and  Bossburgh,  for  the  official  liquidator. 

The  observations  in  the  cases  mentioned  show  that, 
so  long  as  the  appellant's  name  remained  on  the 
register,  the  Commissioner  had  no  power  to  take  him 
off  the  list  of  contributories. 

The  provision  in  sect  19,  as  to  the  acceptance  of 
shares,  is  for  the  protection  of  the  company,  and  the 
benefit  of  it  cannot  be  claimed  by  any  person  who  has 
in  any  manner  acted  as  a  shareholder, 

Bumes  v.  PenneU,  2  H.  of  L.  Ca.  497. 

The  entries  in  the  minute-book  of  the  company  are 
evidence  to  show  that  Sir*  C.  Fox  acted  as  a  share- 
holder,  sect.  40. 

The  Lord  Chanoelloe  said  that  such  entries  were 
evidence  only  against  shareholders,  and  could  not, 
therefore,  be  looked  at  on  the  question  whether  a 
person  was  or  was  not  a  shareholder. 

The  only  difficulty  arose  from  the  observations  in 
the  cases  mentioned,  which  threw  a  doubt  upon  the 
power  of  the  Commissioner  to  strike  off  the  list  of  con- 
tributories a  name  which  remained  on  the  register,  and 
made  it  necessary  to  adopt  the  course  of  first  amending 
the  register. 

By  consent  the  appeal  wajs  then  entitled  "  In 
Chancery,"  to  give  the  Court  jurisdiction  under  sect. 
25  of  the  Act  of  1856. 

The  Lord  Chancellor  then  said,  that,  having 
regard  to  the  language  recorded  in  Birch's  Case  and 
Whittefs  Case,  the  Commissioner  could  not  have  taken 
any  other  course  than  the  one  he  had  adopted.  But, 
upon  the  evidence,  there  was  not  the  smallest  groimd 
for  concluding  that  Sir  C.  Fox  ever  agreed  to  bo  a 
shareholder  in  respect  of  shares  not  paid  up. 
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Ho  could  not  accept  the  books  of  the  company 
against  a  person  saying  that  he  was  not  a  shareholder, 
as  evidence  that  he  had  assumed  to  act  as  a  share- 
holder. To  put  the  name  of  Sir  C.  Fox  on  the  register 
was  an  unwarrantable  act,  and  he  ought  never  to  have 
been  on  tlie  list  of  contributories.  Having  regard  to 
the  doubt  expressed  in  reported  decisions,  it  was 
necessary  to  give  leave  to  entitle  the  notice  of  motion 
*'  In  Chancery  "  as  well  as  "  In  BanJmiptcy,"  and  that 
having  been  done,  he  should  declare  that  the  appellant 
never  agreed  to  become  a  shareholder,  and  that  his 
name  ought  to  be  removed  from  the  register  and  from 
the  list  of  contributories. 


Lords  JuBtioeB.  }  ^  ^^^ 

18  April,  1868.     ) 

Lunacy  Regulation  Act,  1853,  16  <£r  17  Vict 
c.  70,  8, 142 — Companies  CUtmes  Act,  8  Vict, 
c,  16,  «.  14  — 2Va»5fer  of  Railway  Stock 
without  deed. 

The  stock  of  a  railway  company  is  within  the  pro- 
visioTis  of  the  Lunacy  Regulaiion  Act,  1853,  s,  142, 
notimthstanding  sect.  H  of  the  Companies  Clauses  Act 
requiring  a  deed  of  transfer. 

An  order  made  upon  the  secretary  \of  a  raUvoay 
company  to  transfer  into  the  name  of  the  Accountant- 
General  stock  belonging  to  a  luncUie. 

This  was  a  petition  that  directions  might  be 
given  for  effecting  the  transfer  into  the  name  of  the 
Accountant-General  of  6,187/.  105.,  London  and 
North  Western  Railway  Company's  Consolidated  Stock 
belonging  to  J.  R.  Ives,  a  lunatic. 

By  the  Master's  fu<st  general  report,  which  was 
confirmed  by  the  fiat  of  the  Lords  Justices,  directions 
were  given  that  ''the  secretary,  or  other  the  proper 
officer  for  the  time  being,  of  the  London  and  North 
Western  Railway  Company,  should  be  at  liberty  to 
transfer  into  the  name  of  the  Accountant-General" 
the  6,187/.  lOff.  railway  stock. 

The  secretary  of  the  London  and  North  Western 
Railway  Company,  however,  declined  to  transfer  the 
stock,  on  the  grounds  that  the  stock  of  the  company, 
which  is  subject  to  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  1845,  was  transferable  by 
deed  only,  and,  therefore,  not  within  the  provisions 
of  the  142nd  sect,  of  the  Lunacy  Regulation  Act, 
1853  (16  &  17  Vict.  c.  70). 

Wickens,  for  the  petitioner,  referred  to  the  inter- 
pretation of  the  word  ''stock,"  and  the  extension  of 
the  provisions  relating  to  "the  Bank  of  England"  in 
the  Lunacy  Regulation  Act,  1853,  sect.  2,  and  to  the 
Companies  Clauses  Act,  sect.  14. 

The  deed  was  merely  required  for  the  purpose  of  the 
stamp. 


Speed,  for  the  railway  company,  contended  that  the 
142nd  sect  applied  only  to  stock  which  was  strictly 
transferable  in  books,  and  pointed  out  the  difference 
between  the  language  of  the  142nd  sect.,  and  that  of 
the  14l8t,  which  comprised  stock,  "whether  trans- 
ferable in  books  or  otherwise. '* 

Davei/f  for  other  respondents. 

Their  Lordships  thought  that  the  words  of  the 
Act  would  bear  the  interpretation  put  upon  them  by 
the  petitioner,  and  that  such  interpretation  would  be 
most  for  the  public  advantage,  while  no  practical 
inconvenience  could  result  from  it.  They  accordingly 
made  an  order  upon  the  secretary  of  the  company  to 
transfer  the  stock  into  the  name  of  the  Accountant^ 
General. 

Lords  JuBtioeB.  >  g,.  j^^  ^  ^^^^^ 
21,  22  April,  1868.  ( 

Truit  for  Sale — Discretion  of  Trustee — Right 
of  Cestui  Que  Trust  to  he  Consulted, 

Trustees  wiU  not  be  charged  with  loss  to  the  trust 
estate,  arising  from  acts  done  by  (hem  in  the  honest 
exercise  of  a  discretion  conferred  upon  them  by  the 
author  of  the  trust,  (hough  in  opposition  to  thejudg' 
ment  and  uHsh  of  the  cestui  que  trust. 

This  was  an  appeal,  by  the  plaintiff,  from  a  decree 
of  Vice-chancellor  Stuart,  reported  1  N.  R  420, 
where  the  facts  are  fully  stated. 

The  appellant  now  sought  to  vary  the  decree  of  the 
Yice-Chancellor,  by  charging  the  respondents  per- 
sonally with  the  loss  alleged  to  have  been  sustained  by 
the  estate  of  the  testatrix  in  the  cause,  in  consequence 
of  the  agreement  of  the  27tli  February,  1862,  for  the 
sale  of  the  business  of  the  testatrix  to  Guy  and 
Eames,  which  precluded  them  from  accepting  the 
higher  offer  subsequently  made  by  Fraser  and  Davis. 

Malvns,  Q,C.,  and  W.  Morris,  for  the  appellants, 
cited. 

Turner  v.  Harvey,  Jac.  178  ; 

Ord  V.  Noel,  6  Had.  438  ; 

ffarper  v.  ffayes,  2  De  G.  F.  &  J.  542 ; 

Lemn  on  Trusts,  414  (8rd  od.). 

Bacon,  Q,C,,  and  (?.  L.  Russell,  for  the  respondents. 

Morris,  In  reply. 

In  the  course  of  the  argument,  the  Court  referred 


to 


Buxton  V.  Buxton,  1  My.  ft  Cr.  80  ; 
Padden  v.  Richardson,  7  De  G.  M.  ft  G.  563. 


Kkioht  Bruce,  L.J.,  said,  that  a  person  seeking  to 
charge  trustees  personally  with  loss  to  the  trust  estate, 
must  prove  a  case  of  gross  mismanagement  or  neglect 
The  appellant  had  failed  to  do  this ;  on  the  contrary, 
the  evidence  showed  that  the  respondents,  as  men  of 
honesty  and  intelligence,  had  sufficient  grounds  for 


iiintL,im.l 
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belieTiiij^  that,  in  making  the  sale  in  question,  they 
were  doing  the  best  for  the  estate. 

TuBKKB,  L.J.,  thought,  that,  in  all  the  points,  as 
to  which  their  conduct  had  been  impeached — viz.,  the 
time  tnd  manner  of  the  sale,  the  persons  to  whom, 
and  the  price  at  which,  the  business  had  been  sold, — 
the  rrapondents  had  exercised  a  conscientious  judg- 
ment ;  [therefore,  even  if  that  judgment  had  been 
enDneous, — ^which,  howeyer,  in  his  opinion,  it  was 
not— they  could  not  have  been  charged  with  any  loss 
occasioned  by  the  error. 

The  judgment  of  the  cestui  que  trust  could  not  be  set 
up  against  the  discretion  conferred  upon  the  trustees 
hj  the  testatrix. 

The  appellant's  case  wholly  failed,  and  the  appeal 
DQst  be  dismisaed ;  but,  consideiing  the  remoteness 
of  the  interest  of  any  other  person  in  the  trust  estate, 
the  costs  of  the  appeal  might  come  out  of  the  estate. 


XasteroftheBollB.   \ 

19,  20  Mabch,  [   Ellicb  v.  RoTTFSILp 

15  Apsii^  1863.  I 

Pkadin^ — Bill  to  Perpetuate  Testimony — Esh 
ceptions  to  Answer — Bill  oflHsoovery — Exami- 
nation de  bene  eBae^-Practice  as  to  JEvidence. 

1%  a  suit  to  psfjfctucUe  testimony,  a  defendant  who 
^  admiUed  the  plaintiffs*  right  to  have  witnesses 
fmninedf  is  not  bound  to  anstoer  further, 

AbUl  of  discovery  does  not  lie  as  to  matters  which 
cviiwl  he  immediately  made  the  subject  of  judicial 
proceedings, 

IHHinction  between  UUs  to  perpetuate  testimony  and 
hilU  of  discovery,  which  also  pray  the  examination  of 
^nesaea  de  bene  esse. 

Semble,  there  has  been  no  alteration  in  the  rule,  that, 
U  tuiis  to  perpetuate  testimony,  the  evidence  given  ought 
^  he  kept  secret  untU  the  time  for  using  it  arrives. 

This  was  a  bill  to  perpetuate  testimony  as  to  the 
title  of  the  plantifiis  to  the  Boupell  Park  estate. 

The  original  bill,  which  was  filed  on  the  6th  of  Sep- 
tember, 1862,  was  demurred  to,  and  the  demurrer 
having  been  allowed,  was  amended  on  the  22nd  of 
September. 

Upon  this  amended  bill  the  defendant,  Sarah  Boupell, 
^u  interrogated,  and  she  put  in  a  full  answer  on  the 
17th  of  December,  1862. 

On  the  Sth  of  January,  1868,  the  plaintiffs  re. 
amended  tiieir  bill,  raising  no  fresh  issues,  but  merely 
iitating  additional  circumstances  upon  which  to  found 
more  sendibg  interrogatories. 

To  the  intBROgatories  upon  this  re-amended  bill  the 
defendnl^  Btxtit  Boupell,  put  in  a  plea,  stating,  that 
^a»etibj0fa|g«f  her  answer,  the  plaintiffs  had  filed 
«ate  tOl  laTiGe-Chancellor  Wood's  Court  against 
the  HM  AtasJkathL  uid  showing  by  a  statement  of 


the  pleadings  that  in  that  suit  they  had  made  the 
matters,  as  to  which   they  sought  perpetuation  of 
testimony,  the  subject  of  judicial  investigation. 
This  plea  was  argued  on  the  26th  of  February. 

Selwyn,  Q.(7.,  and  Stoanston,  for  the  defendant. 

ffobJiouse,  Q.0,,  and  Cotton,  for  the  plaintifis,  ob- 
jected that  the  plea  was  one  which  might  hare  been 
pleaded  to  the  original  bill, 

Attorney-General  v.  Cooper,  8  Hare,  166. 

Thb  Master  of  the  Rolls  (27th  February)  dis- 
allowed the  plea  on  this  ground,  and  ordered  it  to  stand 
for  an  answer,  with  liberty  for  the  plaintiffs  to  except 
to  it  for  insufficiency. 

These  exceptions  now  came  on  to  bo  heard. 

During  the  argument,  as  also  during  the  previous 
aigument  on  the  plea,  the  circumstance  was  referred  to 
that  an  order  had  been  made  for  the  examination  of 
one  Harwood,  the  plaintifis*  principal  witness,  de  bene 
esse,  and  that,  under  that  order,  he  had  been  examined 
and  cross-examined  vi/vd  voce  before  the  examiner,  and 
copies  of  his  deposition  had  been  furnished  to  the 
several  parties  to  the  suit. 

Rolt,  C.CT.»  and  Cotton  (Hdbhoust,  Q,C,,  with  them), 
in  support  of  the  exceptions,  contended  that  the 
plaintiffs  were  entitled  to  a  fuU  answer  from  the  de- 
fendant. 

In  a  suit  for  the  perpetuation  of  testimony  there 
must  be  distinct  issues  raised  between  the  parties. 

Knight  v.  Knight,  4  Mad.  1  ; 

BartleU  v.  Hawker,  4  Mad.  9,  n.  (b) ; 

Cresset  v.  Mitton,  1  Yes.  jun.  449 ;  s.  o.  3  Bro. 
C.  C.  481 ; 

Karl  of  Belfast  v.  Chichester,  2  J.  &  W.  439,  450 ; 
and  the  plaintiffiB  were,  consequentiy,  entitled  to  compel 
the  defendant  to  put  in  an  answer  stating  her  case. 

In  King  v.  Allen,  4  Mad.  247, 
a  motion  made  before  answer  for  a  commission  abroad 
to  examine  witnesses  was  refused.      There  was  no 
difference  in  this  respect  between  a  bill  for  a  commis- 
sion abroad,  and  a  bill  to  perpetuate  testimony, 

Thorpe  v.  Macavley,  5  Mad.  218,  280. 
If  the  defendant  answered,  she  must  answer  fully. 
In  a  suit  for  an  account,  a  defendant  could  not  relieve 
himself  from  answering  by  submitting  to  have  the 
account  taken.  He  must  also  answer  as  to  everything 
material  to  the  consequential  relief  sought.  Mrs. 
Boupell's  answer  would  bo  very  material  and  useful  in 
guiding  the  plaintiffs  in  the  examination  of  witnesses. 
A  plaintiff  had  the  same  right  to  discoveiy  on  a  bill 
to  perpetuate  testimony  as  on  any  other  bill, 

Karl  of  Suffolk  v.  Green,  1  Atk.  460 ; 

Angell  v.  Angell,  1  Sim.  &  St.  83,  93 ; 

JSeavan  v.  Carpenter,  11  Sim.  22. 
Even  if  no  instance  could  be  found  of  exceptions 
being  allowed  to  the  answer  to  a  bill  to  perpetuate 
testimony,  these  bills  were  so  unusual  that  no  inference 
could  be  drawn  from  the  circumstance. 
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Every  bill  is  in  reality  a  biU  of  discovery, 

Miif.  Pleadings,  pp.  58,  6i  (4th  ed.). 
The  perpetuation  of  testimony  was  the  principal  ob- 
ject  of  the  bill,  but  it  might  also  be  regarded  as  a  bill 
of  discovery.    An  express  prayer  for  discovery  was  now 
neither  necessary  nor  proper, 

15  &  16  Vict  c.  86,  ss.  10,  12. 
Discovery  might  be  sought  in  aid  of  proceedings 
intended  to  be  but  not  actually  instituted, 
Cardale  v.  Waikins,  5  Mad.  18  ; 
MoodoUy  V.  Moreton^  2  Dick.  652 ;  1  Bro.  C.  C. 

469; 
The  Mayor,  dEne.,  of  London  v.  Levy,  8  Yes.  404. 

Selwyn,  Q.C.,  and  Swanaton,  for  the  defendant, 
contended,  that  she  was  not  bound  to  answer  further, 
as  her  previous  answer  raised  all  the  issues  suggested 
by  the  then  bill,  and  the  subsequent  amendment  had 
not  introduced  any  new  issues. 
'  The  analysis  of  the  contents  of  MU/ord  on  Pleadings, 
distinguished  two  classes  of  bills  not  praying  relief 
bills  to  perpetuate,  and  bills  of  discovery.  So  Lord 
Eldon  said,  that  a  bill  to  perpetuate  called  for  no 
discovery, 

Dursley  v.  Fiixhardinge,  6  Yes.  251,  263. 
So  also. 

Story  Oft  Equity  Pleadings,  p.  200,  8.  299. 
In  a  suit  to  perpetuate  testimony,  an  answer  waa  a 
necessary  step  towards  replication, 
WyaU's  Praeiical  Register,  74  ; 
but  it  had  been  the  practice  to  file  replication  as  soon 
as  the  answer  was  put  in  whether  it  was  sufficient 
or  not. 

A  defendant  was  only  bound  to  answer  fully  as  to 
matters  material  to  the  relief  sought  by  the  bill, 
8coU  V.  Mackintosh,  1  Y.  &  B.  504 ; 
Agar  v.  Regent's  Canal  Company,  O.  Cooper,  212, 

214; 
ffirst  V.  Peirse,  4  Price,  339,  344 ; 
and  in  a  suit  to  peipetuate  testimony,  the  only  relief 
sought  was  the  examination  of  witnesses. 

Under  the  old,  if  not  under  the  present  practice, 
the  evidence  given  by  the  witnesses  was  kept  secret, 
until  the  time  for  usuig  it  arrived.  It  would  not  be 
fair  to  make  the  defendants  an  exception,  and  compel 
them  to  disclose  their  own  evidence. 

[The  Master  of  the  RoUs  said,  that  he  was  not  aware 
of  anything  to  alter  the  former  practice  in  this  respect. 
Of  course  any  cross-examination  of  witnesses  by  the 
>  defendant  must  be  in  public,  but  according  to  his 
present  impression,  the  parties  ought  not  to  have  been 
allowed  to  take  out  copies  of  the  depositions.]* 
In  Angell  v.  Angell,  1  Sim.  k  St  83,  88-91, 
the  Yice-Chancellor  distinguished  very  clearly  between 
bills  to  perpetuate  testimony,  and  bill»  to  examine 
witnesses  abroad.  He  also  explained  what  the  case  of 
Moodaly  v.  Moreton  really  was. 

Cotton  (in  reply)  contended,  that,  in  Dursley  v. 
Filghardinge,  Lord  Eldon  was  speaking  only  with 


reference  to  the  particular  case,  where  the  demurring 
defendants  had  no  knowledge  of  the  matters  in  issue, 
and  therefore  could  not  have  given  any  discovery.  He 
admitted  that  the  plaintifls  were  only  entitle^  to  a 
discovery  of  what  was  material ;  but  contended  that 
everything  was  material  which  would  assifl*  thfoi 
either  in  obtaining  consequential  idie^  or  in  pro- 
ceedings in  any  other  Court 

The  Master  op  the  Rolls  said,  that  this  case 
involved  the  consideration  of  matters  which,  owing  to 
the  recent  changes  in  the  practice  and  procedure  of 
the  Court,  had,  in  a  great  measure,  become  obsolete. 
The  first  question  he  had  to  consider,  was,  whether 
this  was  a  bill  of  discovery,  in  the  proper  and  technical 
sense.  He  said,  in  the  technical  sense ;  because  Lord 
Redesdale  had  said  (MU/ord,  Pleadings,  p.  53  (4th 
ed.) ),  "  Every  bill  is,  in  reality,  a  bill  of  discovery  ; 
but  the  species  of  bill  usually  distinguished  by  that 
title  is  a  bill  for  the  discovery  of  facts  resting 
in  the  knowledge  of  the  defendant,  or  of  deeds  or 
writings,  or  other  things,  in  his  custody  or  power ; 
and  seeking  no  relief  in  consequence  of  that  discovery, 
though  it  may  pray  the  stay  of  proceedings  at  law  till 
the  discovery  should  be  made."  In  his  opinion,  this 
was  not  a  bill  of  discovery  in  this  technical  sense. 
A  bill  of  discovery  proper,  was  in  aid  of  proceedings 
in  some  other  court,  and  usually,  if  not  necessarily, 
stated  that  such  proceedings  were  pending.  Here 
there  was  no  such  statement  A  bill  to  perpetuate 
testimony  was  treated  by  Lord  Redesdale  as  distinct 
from  a  bill  of  discovery  properly  so  called  (Miiford^ 
Pleadings,  iZ  (2nd  ed.),  51  (4th  ed.)).  This  view 
was  confirmed  by  Lord  Eldon's  hinguage  in  Dursley  r. 
Fitzhardinge  (6  Yes.  263) :  "A  bill  to  perpetuate 
testimony  calls  for  no  discovery  from  the  defendant, 
but  merely  prays  to  secure  that  testimony  which  might 
be  had  at  that  time  if  the  circumstances  called  for  it." 
Whether  the  two  kinds  of  bills  might  be  united  in 
the  same  bill,  which  should  pray  perpetuation  of 
testimony,  as  to  one  matter,  which  could  not  at  the 
time  be  made  the  subject  of  judicial  proceedings,  and 
discovery  as  to  another  matter,  as  to  which  proceed- 
ings were  pending,  it  was  unnecessary  to  inquire. 
Here  it  was  one  and  the  same- subject  matter,  re- 
specting which  it  was  sought  to  perpetuate  testimony* 
and  to  obtain  discovery.  As  the  bill  prayed  no 
relief,  the  plaintiffs  could  only  be  entitled  to  the 
discoveiy  in  aid  of  some  proceedings  instituted,  or 
possibly  impending,  in  some  other  Court  If  this 
were  so,  the  bill  would  be  defective,  so  far  as  it  asked 
for  the  perpetuation  of  testimony ;  whence  it  followed 
that,  as  collateral  to  the  perpetuation  of  testimony,  a 
prayer  for  discoveiy,  in  the  technical  sense,  could  not 
be  sustained. 

The  case  ot  The  Earl  of  Suffolk  v.  Qrcen  did  not  con- 
tradict these  views  of  Lord  Redesdale  and  Lord  Eldon. 
The  biU  in  that  case  was  not  properly  a  bill  to  per- 
petuate  testimony,  but  a  bill  of  disoorery  xelatiDg  to  a 


s  xtKL,  im.] 


THE  NEW  REPORTS. 


bond  then  in  force,  with  a  prayer  for  the  examinatioii 
ds  hem  esw  of  a  aingie  witneaa.  There  was  no  doubt 
that  a  bill  of  diacoTery  mig^t  aak  either  for  the  eza- 
mioation  de  heiu  este  of  a  single  witness,  or  for  a  com- 
mission to  eacamine  witnesses  abroad.  But  it  was 
essential  to  dlstingaish  between  a  bill  to  perpetuate 
testimony  properly  so  called,  and  a  bill  of  discovery, 
in  which,  as  in  a  bill  for  relief,  an  order  might  be 
obtained  for  examining  a  witness  de  bene  esse,  and  thus 
peipetaatiiig  his  testimony. 

In  a  bin  to  perpetuate  testimony,  the  reason  for  the 
examination  of  the  witnesses  was  that  the  matter 
conld  not  at  the  time  be  tried  in  tins  or  any  other 
Cout,  and  the  evidence  was,  or  ought  to  be  sealed  up, 
imtil  the  time  arrived  for  using  it.  A  bill  of  diBcovery 
proper  was  in  aid  of  proceedings  in  some  other  Court, 
ind  when  a  witness  was  examined  (is  bene  eeae,  this  was 
done  lest  he  should  die  before  the  time  came  for  giving 
his  evidence  in  that  Court.  The  record  in  The  Earl  of 
Sujfolk  V.  Green  had  been  consulted,  and  it  appeared 
that  in  fact  no  further  answer  bad  been  put  in. 

-The  clerks  of  the  Becord  and  Writs  Office  had,  at 
Ids  request,  examined  the  records  of  twenty-eight 
aaes  to  bo  found  in  the  books,  relating  to  the  perpe- 
tuation of  testimony,  and  had  only  found  one  {Brand' 
Ijfn  V.  Ordj  1  Atk.  £71)  in  which  a  further  answer 
Ind  been  put  in,  and  this  did  not  appear  to  have  been 
a^contested  case.  He  conld  not  consider  this  case  as 
goTeming  the  present,  though  so  far  as  it  went  it  was 
SiTourable  to  the  plaintiffs. 

Considering  the  present  bill,  then,  as  a  bill  for  the 
perpetuation  of  testimony,  and  not  a  bill  of  discovery, 
he  had  to  determine  whether  the  plaintiffs  could  insist 
OD  these  interrogatories  being  answered.  In  a  general 
tense,  a  bill  for  the  perpetuation  of  testimony  was,  like 
erery  other  bill,  a  bill  of  discovery,  but  the  plaintiff' 
Was  only  entitled  to  such  discovery  as  was  material 
{^coU  V.  Maekintoah^  Agar  v.  Begent'a  Canal  Company, 
Hint  V.  Pierae^  cited  above).  In  a  bill  to  perpetuate 
testimony,  the  only  thing  the  plaintiff  required  from 
tlie  defendant  was  an  admission-  of  his  right  to  ex- 
amine such  witnesses  as  he  should  think  fit  as  to  the 
Tarioos  matters  and  issues  stated  in  the  bUl.  Beyond 
this  the  inquiry  was  idle  and  fruitless.  The  answer  of  the 
defendant  could  not  be  used  against  him  in  any  future 
proceeding,  and  if  the  bill  were  brought  to  a  hearing, 
it  would  be  dismissed  with  costs  {ffaU  v.  ModdesdoTi, 
2  P.  W.  162 ;  Welby  v.  Duke  o/RuOand,  2  Bro.  P.  C. 
Toml.  39 ;  Awm.  2  Yes.  sen.  497). 

It  was  true  that  the  dismissal  would  not  prevent  the 
plaintiff  from  using  the  evidence  already  given  ;  but 
all  this  showed  that  as  soon  as  the  first  was  on  the  file 
the  pbuntiff  could  file  replication  and  examine  wit- 


It  had  been  sud  that,  according  to  the  modem 
pnctice,  the  parties  themselves  could  be  examined, 
and  this  was  a  mode  of  examining  the  defendants,  but 
it  was  obvioiis  that,  if  they  were  to  be  examined,  it 
^"^^  bi  ]a  Hm  Mme  manner  as  the  other  witnesses. 


The  exceptions  must,  therefore,  be  disallowed. 

iVbfe.*— See 
The  16th  Rule  of  the  Order  of  the  5th  February, 
1861,    which    provides  that  in  suits  to  perpetuate 
testimony  the  evidence  shall  be  taken  *'  according  to 
the  now  existing  practice." 

Master  of  the  Bolls,  |  bainbridgev.  Kinnaird. 

16, 17,  22  Aprii^  1868.   ) 

Specific  Performance — Settlement — Power  of 
Sale — Compensation — Indemnity. 

Lord  S  being  ienanifor  life  under  a  settlement  which 
contained  a  power  to  trustees  to  sell  at  his  request,  en- 
tered into  a  contract  for  the  sale  of  part  of  the  settled 
property,  but  this  contract  was  not  communicated  to  the 
trustees  during  his  lifetime.  Lord  S  was  also  entitled 
to  the  reversion  in  fee,  suited  to  a  charge  of  15,0007., 
and  to  contingent  remainders  to  his  sons,  which  failed 
upon  his  death  unmarried : — 

Held,  that  the  purchaser  was  enlUled  to  specific  per- 
formance if  he  vxis  willing  to  treat  the  contract  as  one 
for  a  sale  only  of  Lord  S's  interest  in  the  property,  but 
not  otherwise,  and  thai  he  was  not  entitled  to  any  com- 
pensation  or  indemnity  in  respect  of  the  charge  of 
15,0002. 

This  was  a  suit  for  the  specific  performance  of  a 
contract  entered  Into  by  John  SavUe  Lumley,  late 
Earl  of  Scarborough,  for  the  sale  to  the  plaintiff  of  a 
leasehold  interest  for  lives  in  one  moiety  of  a  farm 
called  "the  Eastgate  Farm." 

This  moiety  of  the  Eastgate  Farm  was  subject  to  the 
trusts  of  a  settlement  dated  the  28th  of  May,  1812. 
In  1858,  the  subsisting  trusts  of  this  settlement  were 
first  to  raise  15,0002.  for  the  sisters  of  the  same 
Lord  Scarborough,  and  subject  thereto  for  Lord  Scar- 
borough for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male  with  remainder  to  Lord  Scarborough 
in  fee.  The  settlement  contained  a  power  autho- 
rising the  trustees  and  the  survivor  of  them  at  the 
request  of  Lord  Scarborough,  when  he  should  be  in 
the  actual  possession  of  the  said  estates,  to  sell  the 
same  or  any  part  thereof. 

The  contract  for  the  sale  was  contained  in  two 
letters,  dated  respectively  the  23rd  and  24th  of 
April,  1855,  Lord  Scarborough's  agent  stating  the 
terms  as  follows  : — "  I  have  seen  Lord  Scarborough, 
who  consents  to  sell  his  moiety  of  the  Eastgate  Farm 
for  4,8602." 

During  Lord  Scarborough's  lifetime  no  communica- 
tion as  to  the  contract  was  made  to  the  then  trustees 
of  the  settlement 

Lord  Scarborough  died  on  the  29th  of  October, 
1856,  without  having  ever  been  married.  By  his  will, 
dated  the  22nd  of  June,  1837,  and  a  codicil  thereto, 
dated  the  14th  of  August,  1850,  he  had  devised  certain 
real  estates,  including  the  moiety  of  the  Eastgate 
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Farm  to  trustees  upon  certain  trusts  under  which  the 
defendant  Savile  was  tenant  for  life,  subject  to  the 
payment  of  certain  incumbrances  out  of  the  rents, 
and  empowered  the  trustees  to  sell  at  Savile's  request. 
The  testator  had  also  bequeathed  the  residue  of  his  per- 
sonal estate  to  Savile,  but  the  residuaiy  personal 
estate  was  said  to  have  been  exhausted  by  the  testa- 
tor's debts,  and  it  did  not  clearly  appear  who  would 
have  the  benefit  of  any  increase  to  the  personal  estate. 
Savile  was  also  the  administrator  de  bonis  non  of  the 
late  earl,  and  the  other  defendant  Einnaird  was  the 
present  trustee  of  his  will  and  codicil. 

The  total  value  of  the  estates  charged  with 
the  15,0001.  was  stated  to  bo  600,000/.  During 
Lord  Scarborough's  lifetime,  his  solicitors  furnished 
abstracts,  making  out  the  title  imder  the  power 
in  the  settlement,  and  after  his  decease  the  same 
solicitors  acting  for  the  trustees  of  the  will  fur- 
nished further  abstracts,  showing  or  purporting  to  show 
a  title  under  the  power  of  sale  in  Lord  Scarborough*s 
will.  There  was,  however,  no  fresh  contract  by  the 
trustees,  nor  any  contract  by  the  defendant  Savile. 
The  abstracts  furnished  were  investigated  on  behalf  of 
the  plaintiff ;  but  the  Master  of  the  Rolls  held  that 
nothing  had  been  done  limiting  his  right  under  the 
original  agreement  to  what  could  be  conveyed  in  any 
particular  manner. 

Selicyn,  Q.C,,  and  M.  A.  Shee,  for  the  plaintiff, 
contended  that  the  defendants  must  perform  the  con- 
tract entered  into  by  Lord  Scarborough.  It  had  pro- 
bably been  intended  to  carry  out  the  sale  through  the 
power  in  the  settlement,  but  this  was  immaterial. 
Independently  of  this  power,  Lord  Scarborough,  at 
his  death,  had  the  whole  fee  simple  in  him,  subject 
only  to  the  charge  for  15,000/.,  and  he  might  have 
been  compelled  to  complete  the  sale,  and  dear  the 
property  from  the  charge.  The  plaintiff  was  therefore 
entitled  to  compensation  or  indemnity  in  respect  of 
this  chaige.  That,  however,  was  a  question  which 
would  only  arise  when  the  time  came  for  settling  the 
conveyance  to  the  purchaser. 

BaggaZlai/f  Q.C.,  and  Chapman  Barber,  for  Ein- 
naird, argued  that  if  there  was  any  binding  contract 
with  Lord  Scarborough,  it  could  only  extend  to  what 
Lord  Scarborough  could  have  been  compelled  to  con- 
Tey  in  his  lifetime. 

The  power  in  the  settlement  gave  the  trustees  a 
discretion  as  to  consenting  to  a  sale,  and  the  Court 
would  not  have  interfered  with  their  discretion  to  com- 
pel them  to  exercise  a  power,  though  it  might  restrain 
them  from  exercising  it  improvidently.  The  Court, 
therefore,  could  not  inquire  whether  the  trustees  ought 
to  have  consented.  Kow  that  the  power  was  gone.  It 
must  assume  that  Lord  Scarborough  could  not  have 
obtained  their  consent,  and  could  only  have  con- 
veyed his  life  estate  and  reversion  in  fee,  subject 
to^  the  15,000/.,  and  the  contingent  remainders  to  his 
Issue; 


Thomas  r.  Dering,  1  ^cen,  7^9  *, 

Orcein  y.  Oliver,  8  Beav.  124. 
Lord  Scarborough  being  thus  unable  to  convey  tht 
whole  interest  sold,  the  plaintiff  could  not  have  been 
compelled  to  perform  the  contract ;  but  if  he  should 
elect  to  have  it  performed,  he  was  not  entitled  to  any 
indemnity  or  compensation.  The  Court  could  not 
compel  a  purchaser  to  take  or  a  vendor  to  give  an 
indemnity, 

Balmanno  v.  Lumley,  1  V.  &  B.  224  ; 

Aylett  V.  Ashtm,  1  My.  &  Cr.  105,  114. 
A  vendor's   covenant  for  title  only  extended  to 
incumbrances  created  by  himself, 

Pat(m  V.  Brebner,  1  Bligh,  42,  66. 

F.  0,  Hayncs,  for  Savile. 

M,  A,  Shee,  in  reply,  argued  that,  the  present  case 
was  distinguishable  from  Thomas  v.  Dering,  and  that 
it  was  unreasonable  to  assume  that  the  trustees  had 
refused  their  consent. 

If,  however,  the  plaintiff  could  not  obtain  a  convey- 
ance of  the  property  f^ee  from  the  15,000^.,  he  was 
willing  to  take  it  subject  to  that  charge,  and  either 
with  or  without  an  indemnity,  as  the  Court  might 
decide. 

The  Master  of  the  Bolls  said,  that  it  was  clear 
that  no  title  could  now  be  made  through  the  trustees 
of  the  settlement,  as  their  power  had  been  determined 
by  Lord  Scarborough's  death.  He  would  look  into 
the  question  whether  the  plaintiff  was  entitled  to  any 
indenmity ;  but  he  was  satisfied  that  it  was  not  a  case 
for  compensation,  and  that  the  two  letters  constituted 
a  contract  binding  upon  Lord  Scarborough  and  so 
much  of  the  estate  as  he  had  power  to  dispose  ofl  As 
the  plaintiff  was  willing  to  have  the  contract  thus  par- 
tially performed,  he  must  have  a  decree  for  specific 
performance,  and  for  a  conveyance  of  all  that  Mr. 
Kinnaird  could  convey. 

As  the  suit  had  been  caused  by  the  delays  of  Lord 
Scarborough's  solicitors,  the  plaintiff's  costs  must  bo 
paid  out  of  Lord  Scarborough's  estate. 

22  April,  1863. 

The  Master  of  the  Rolls  said,  that  he  regretted 
that  he  could  only  give  a  simple  decree  for  specific 
performance  without  any  indemnity.  He  could  not 
have  compelled  Lord  Scarborough  himself  to  give  an 
indemnity  if,  from  any  peculiarity  in  his  title,  he 
could  not  have  made  a  title  to  the  property,  if  required 
to  do  so  in  his  lifetime.  Much  less  could  he  make  a 
decree  for  an  indenmity  against  a  trustee  who  took 
nothing  imder  the  will,  or  against  a  personal  repre- 
sentative who  took  nothing  in  that  capacity,  though 
he  had  a  beneficial  interest  as  tenant  for  life  and  resi- 
duary legatee.  This  was  a  question  which  would, 
perhaps,  have  been  more  properly  raised  at  the  time 
of  settling  the  conveyance  ;  but,  as  it  had  been  fully 
aigued,  he  thought  it  most  convenient  to  decide  the 
point  at  once.    He  should  not  insert  any  dedaration 


KAnut,  IStS.) 
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OD  the  nibjKt  in  the  decree,  but  he  wiihed  the  counsel 
M  itite  an  their  briers  that,  in  hii  opinion,  the 
!>luiitiff  WM  not  entitled  to  uy  indenmi^  or  com- 
l^snffitiDn, 

HaatOT  of  th«  Bolls.  )   ^j^^  „  baukm. 
18  Aprii,  1883.  J 

Rent-cKarge  without  Deduction  for  Taxa — 
Coatrael  to  Pat/  Income-lbx — 5  d:  6  Viet. 
e.  35,  *.  103. 

A  emtnut  for  paymmi  of  a  rml,  or  olher  annual 
lam,  in  /uH,  vnlhout  allomng  the  dtdaction  of  the 
inamt-ta^  u  ablalvUly  void  a»  tothi  laUer  pmmto. 
Cmteqaenlly,  «hen,  by  pre-niiplial  tcUlenumt,  real 
abOa  teen  ehargtd  with  a  joiniurt—paj/able  vti'lhoul 
nay  didiutimi  whatmtver,  on  accoutU  of  pratnt  or 
futxrt  taxa  impoaed  on  the  mid  real  ataia,  or  im  the 
mU-rAarge,  or  on  the  Jointress  in  reepeel  thereof,  by 
Parliament,  or  othendse  Tunoaoever  —  nolviith^aittdiiig 
fAof  a  term  of  years  tooj  limited  to  trustees  upon  Intsl 
frn-  Keuring  payment  of  the  rent-eharge  in  full  out  of 
Oic  reiUs  and  profits,  or  by  leasing  or  mortgaging  the 

Htld,  that  the  income-tax  was  payable  by  the  Jointres*. 

Sj  an  indcntnn,  dated  the  28th  of  June,  1810, 
My  enidled,  and  by  rirtne  of  a  common  recovery  in 
{vmunee  of  an  agreement  therein  recited,  certain 
teeheld  estate!  were  limited  to  inch  uae»  a»  Henry 
Bankea  and  William  Baokes  should  by  deed  jointly 
ippirini ;  and,  in  default,  to  oaes  thereiu  declared. 

Bj  an  indenture  of  appointment  and  releote,  dated 
UieSndof  June,  ISSl,  and  made  between  Henry  Banket 
ut  the  firit  part,  William  Banhes  of  the  lecond  part, 
Stymcr  and  W.  Bond  of  the  third  part,  and  0.  Piekard 
ind  H.  Haaterman  of  the  fourth  part,  Henry  Bankea 
iai  William  Bankes  appointed  the  said  heredibunents 
to  inch  naea  as  they  the  said  Henry  Bantea  and  William 
Bukcs  iliould  jointly  appoint ;  and,  in  default,  to  the 
me  that  Frances,  the  wife  of  Henry  Bankes,  and  her 
wiign*  ahotdd,  in  case  she  surriTod  Henry  Banki 
rfceiie  t,  yearly  rentniharge  of  700i.  for  her  life,  with 
icmiinder  ta  the  nae  of  Piekard  and  Maatennan  and 
their  assigns,  for  a  term  of  500  years,  npon  trusts  for 
Muring  (he  said  rent-charge,  mth  remainder  to  th 
■M  of  Heniy  Bankes  and  hia  asiigna,  during  his  life 


tnre  any  after-taken  wife,  to  the  extent  of  l,6(H)f.  per 
m.  And  it  waa  declared,  that  it  should  be  lawful 
for  William  Banks  and  George  Bankes  respectirely, 
when  in  actnal  possesdon  of  the  estatea,  to  appoint,  by 
way  of  jointure,  to  or  in  trust  for  any  wife  of  hia.  any 
annual  sum  not  exceeding  the  clear  yearly  simi  of 
:S00l.,  to  be  charged  npon  all  or  any  part  of  the  said 
hereditaments. 

By  an  indenture  of  appointment,  dated  the  7th  of 
Jane,  1822,  and  made  between  Henry  Bankes  and 
William  Bankes  of  the  first  part,  George  Bankes  of  the 
second  part,  Oeorgina  Nugent  of  the  third  part,  and  the 
^rl  of  Falmouth,  H.  J.  Adeane,  A.  B.  Dmmmoud, 
and  A.  R.  Drummond,  of  the  fourth  part,  in  considera- 
□f  a  mairiage  then  intended  to  be  solemnised 
between  George  Bankes  and  Georgina  Nogent,  and 
:erci8C  of  the  joint  power  of  appointment  re- 
served by  the  indenture  of  the  2nd  of  June,  1821, 
Henry  Bankes  and  William  Bankes  appointed  that, 
immediately  after  the  aaid  intended  marriage,  the 
sud  hereditaments  should  be  and  remain  to  the  nso 
that  Georgina  and  her  assigns  should,  in  case  aho 
should  survive  George,  have,  receive,  and  take  during 
her  life  for  her  jointure,  and  in  lieu  of  dower,  thirds, 
and  freebenoh,  a  yearly  rent-charge  of  800i.,  "with- 
out any  deduction  or  abatement  whataoever,  on  ac- 
count or  in  reapect  of  any  taxes,  charges,  impositions, 
or  asaesBments,  already  taxed,  charged,  imposed,  or 
assessed  or  hereafter  to  be  taxed,  charged,  imposed, 
or  BSaessed,  on  the  said  hereditaments,  or  on  the  said 
yearly  rent-charge  of  8001.,  or  on  the  said  Georgina 
or  her  assigns,  in  respect  thereof,  by  authority. 
of  Parliament,  or  otherwise  howsoever ; "  and  to  the 
further  nse  that,  if  Henry  Bankes  and  William 
Bankes  should  both  die  in  the  lifetime  of  Georgina, 
and  there  should  happen,  during  the  joint  lives  of 
George  and  Georgina,  a,  default  or  failure  of  issue 
male  of  William  Bankes,  and  if  Georgina  should 
snrvivB  George,  then,  and  in  such  case,  Georpna  and 
her  aa^gns  ahonld,  after  the  death  of  George,  receive 
and  take  a  further  rent-chargo  of  7001.,  chargeable 
upon  the  said  hereditaments,  and  to  be  paid  "  wilhont 
deduction  for  present  or  future  taxes,  charges,  impou- 
tions,  or  assessments,  in  such  manner  aa  was  therein- 
before mentioned  and  appointed  for  payment  of  the 
said  rent-charge  of  8001."  The  indenture  then  cen- 
tred a  power  of  entt;  and  diatresa,  and  all  usual 
remedies  for  recovering  the  said  rent-chargea ;  and 
subject  and  charged  as  aforesaid,  the  said  heredita- 
ments were  appointed  to  the  nse  of  Lord  Fnlmonth, 
Adeane,  A.  B.  Drummond,  and  A.  R.  Drummond, 
their  executors,  administrators,  and  assigns,  for  a  term 
of  200  years,  to  commence  from  the  death  of  George 
Bankes,  npon  the  truata  therein  declared,  and  subject 
thereto,  to  the  uses  upon  which  the  premises  wonid 
have  stood  limited  and  settled  by  virtne  of  the  in- 
denture of  the  2nd  of  June,  1821,  in  case  the  in- 
denture now  in  statement  had  not  been  executed,  lave 
■nd  except  that  the  power  of  jointuring  reserved  to 
>3 
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Oeorge  Baukes  slionld  not  be  exercised  in  favour  of 
'Georgino.  And  it  was  declared,  that  the  said  here- 
■ditaments  were  limited  to  the  trustees  of  the  term  of 
200  years,  upon  trust  "  for  securing  payment  of  the 
said  several  rent-charges  of  800^.  and  700/.  respectively, 
"without  any  deduction  or  abatement,  as  aforesaid,  out 
of  the  rents  and  profits  of  the  said  hereditaments,  or 
by  devivsing,  leasing,  or  mortgaging  the  premises,  or  by 
bringing  actions  against  tenants,  or  by  such  other 
reasonable  means  as  to  the  said  trustees  should  seem 
meet." 

The  marriage  was  shortly  afterwards  solemnised, 
and  there  was  issue  tliereof,  Edmund  Bankes  the  eldest 
son,  and  seven  other  children. 

IJcniy  Bankes  died  in  1834,  having  survived  his 
wife  Frances. 

William  Bankes  died  in  April,  1855,  without  ever 
having  married. 

,By  an  indenture  dated  the  2nd  July,  1855,  made  be- 
tween George  Bankes  of  the  first  part,  Edmund  Bankes 
of  the  second  part,  and  J.  S.  Gregory  of  the  third  part, 
and  duly  enrolled,  the  estate  tail  of  Edmund  Bankes  was 
barred,  and  the  said  hereditaments  were  conveyed  to 
such  uses  as  Geoige  Bankes  and  Edmund  Bankes  should 
jointly  appoint ;  and  by  an  indenture  dated  the  3rd 
July,  1S55,  and  made  between  George  Bankes  of  the 
first  part,  Edmund  Bankes  of  the  second  part,   the 
plaintiSb  Floyer  and  H.  E.  Seymer  of  the  third  part, 
the  plaintiff  Floyer  of  the  fourth  part,   and  J.    S. 
Gregory  of  the  fifth  part,  George  Bankes  and  Edmund 
Bankes  (in  exercise  of  the  joint  power  reserved  to  them 
in  the  indenture  of  the  previous  day),  appointed  the 
iulid  hereditaments  to  such  uses  as  they  the  said  Geoige 
Bankes  and  Edmund  Bankes  should  jointly  appoint, 
4ind  in  default  to  the  use  of  the  plaintiflh,  their  executors, 
administrators,  and  assigns,  for  a  term  of  500  years 
9ipon  trust  for  securing  certain  annuities  (not  com- 
prising the  said  8002.,  and  7002.,  or  either  of  them), 
And  upon  trusts  for  management  of  the  estates  and 
receipt  of  the  rents  and  profits  during  the  minority 
of  any  person  for  the  time  being  entitled  under  tiiie 
limitations  of  that  settlement  to  the  immediate  free- 
hold as  tenant  for  life  or  in  tail,  with  remainder  to 
the  use  of   Gregoiy,   his  executors,  administratorsy 
and  assigns  for  one  day,  remaindertotheuse  of  George 
Bankes  for  life,  remainder  to  the  use  of  the  plaintiffs 
for  1000  years  upon  trust  for  raising  portions,  remain- 
•der  to  the  use  of  Gregory  for  one  day,  remainder  to 
the  use  of  plaintiffs,  their  heirs  and  assigns,  during  the 
life  of  Edmund  G.  Bankes,  remainder  in  strict  settle- 
ment in  favour  of  the  issue  male  of  Edmund   G. 
Bankes,  and  with  divers  remainders  over. 

George  Bankes  died  in  July,  1856,  leaving  Geoi^a 
liim  surviving ;  she  thereupon  became  entitled  to 
both  the  said  jointure  rent-chargos  of  8002.  and  7002. 
The  bill  was  filed  in  1859,  and,  on  motion  for  do* 
cree  oir  the  8rd  June,  1860,  it  was  ordered  that  the 
tmsts  of  the  indenture-  of  the  8rd  July,  1855;  be 
carried  into  exeontioa  under  the'  direotioB   of  the 


Court,  inquiries  were  directed  to  ascertain  what 
annual  sums  were  payable  out  of  or  charged  upon  the 
trust  estates,  and  a  receiver  was  appointed. 

Edmund  G.  Bankes  died  on  the  2dth  January, 
1860,  whereupon  his  eldest  son,  the  defendant  H.  J.  P. 
Bankes,  an  infant,  became  entitled  for  life  to  the 
settled  estates,  and  the  trusts  of  the  500  years'  term 
for  the  management  of  the  estates  came  into  operation. 

The  defendant  Geoiigina  Bankes  insisting  that,  upon 
the  construction  of  the  indenture  of  the  7th  June, 
1822,  the  rent-chai^es  of  800Z.  and  7007.  were  pay- 
able to  her  without  any  deduction  in  respect  of  suc- 
cession duty  or  income-tax,  and  that  under  the  trusts 
of  the  term  of  200  years,  a  sum  ought  to  be  raised 
in  each  year  of  such  amount  as  after  payment  of 
the  instalment  of  succession  duty  (if  payable),  and 
income-tax,  and  all  other  outgoings,  would  leave  a 
clear  surplus  of  1,5002.,  the  plaintiffs  presented  a 
petition  requesting  the  direction  of  the  Court  in 
reference  to  the  rent-cliarges,  and  the  persons  by 
whom,  or  the  funds  out  of  which  the  succession  duty 
and  income-tax,  payable  in  respect  of  the  same  charges, 
were  i-espectively  to  be  paid. 

The  petition  was  not  served  upon  the  trustees  of  the 
200  years'  term ;  or  upon  the  Conmiissioners  of  Stamps 
and  Taxes. 

The  Ma8Teb  of  the  Rolls  said  that  he  did  not 
see  that  any  succession  duty  was  payable  in  respect  of 
the  rent-chaiges,  but  that  could  not  be  decided  unless 
the  Stamps  and  Taxes  office  was  ])roperly  represented. 
He  should  decline  to  enter  upon  the  question  of  suc- 
cession duty,  until  the  duty,  was  claimed  by  the 
office. 

The  argument  then  proceeded  on  the  question  oi 
tlie  income-tax. 

Baggallaiff  Q.C,^  and  diaries  ffaUf  for  the  peti- 
tioners, stated  the  case  to  the  Court. 

H^hhouse,  Q.C.,  and  Freeling,  for  Georgina  Bankes. 

1st.  By  tlie  108rd  sect,  of  the  Income-Tax  Act  (5  & 
6  Vict  c.  35),  a  contract,  covenant,  or  agreement  for 
payment  of  a  rent  or  other  annual  {Niyment  in  full, 
without  allowiug  the  deduction  of  the  tax,  is  void ; 
but  we  contend  that  there  is  here  no  contract,  cove- 
nant, or  agreement  within  the  meaning  of  that  section. 
The  reason  of  that  provision  (which  is  copied  from 
the  old  Income-Tax  Acts)  is  difilcult  to  discover  or 
understand  ;  but  it  was  possibly  inserted  with  refers 
ence  to  the  usury  laifs,  in  oi^er  to  prevent  arrange- 
ments by  whieh  more  than  legal  interest  would  be 
obtained ;  if  so,  the  repeal  of  the  usury  laws  has 
removed  the  reason  for  the  provision :  of  course,  if 
there  were  any  intelligible  pnblie  policy  which  ren- 
dered it  inexpedient  that  one  person  should  undertake 
to  pay  the  income-tax  for  another,  then  the  Conrt 
would  not  permit  any  mere  evasion  of  tiie  enactment 
intended  to  carry  out  tliat  policy ;  butwhere  no  soch 
policy  exists,  then  the  Court*  will  not  go  beyond  the 
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strict  words  of  the  enactment,  but  will  confine  within 
the  narrowest  limits  so  arbitiaiy  and  objectless  an 
interference  with  the  arrangements  of  individnals,  and 
the  mode  in  which  thej  shall  be  allowed  to  deal  with 
their  own  property.  There  is  nothing  illegal  in  a 
proTision  for  increasing  or  diminishing  the  rent  paid 
to  a  landlord  whenever  the  property-tax  is  increased 
er  diminished, 

Colbron  v.  Travers,  31  L.  J.  (n.  s.)  C.  P.  257  : 
In  Davies  v.  FUton,  2  Dr.  &  War.  225,  236, 
Sogden,  L.C.,  said,  that  he  saw  nothing  to  prevent 
the  Court  from  caTT3ring  into  execution  an  agreement 
by  a  tenant  to  pay  100/.  a-year  rent,  and  in  con- 
sLderation  of  the  tithe  rent -chaise,  an  additional 
sam  of  5/.  a-year.  His  Lordship  apprehended  that 
the  Conrt  would  have  no. difficulty  in  so  modelling  the 
contract,  as  to  make  the  tenant  liable  to  an  entire  rent 
of  105/. 

2iid.  This  is  the  case  of  a  trust  to  raise  and  pay 
tvo  clear  annual  sums  of  800/.  and  700/.  without  any 
deduction  whatsoever.  An  estate  which  is  jMrcelled 
out  by  will,  is  not  within  sect  103  of  the  Inoome- 
Tax  Act ;  under  a  devise  of  real  estate,  subject  to  a 
rent-charge,  payable  witliout  deduction  on  «eeount  of 
taxes,  the  donee  of  the  cfaai*ge  is  entitled  to  be  paid 
the  chaige  in  full,  and  the  income^taoc  falls  upon  the 
residue  of  the  estate, 

Festingy.  Taylor^  1  N.  R.  82;  32  L.  J.  (n.  s.) 

Q.  B.  41,  Ex.  Gb.  :  reventi^,  31  L.  J.  (k.  s.) 

Q.  B.  86 ;  10  W.  R.  246. 

Lord  LovcU  v.  Duehesa  of  Leeds,  2  Dr.  &  Sm.  62. 

In  the  judgment  delivered  ui  Fealing  v.  TayUrr,  in 

the  Court  of  Queen's  Bench,  it  was  said,  that  a  very 

diffnent  oondosion  mi^t  bo  arrived  at  by  a  Court 

of  Squity  in  reUUion  to  a  trust,  from  that  at  which 

a  Court  of  Law  arrived  hi  regard  to  a  contract ;  and 

this  distinction  was  secogniaed  and  approved  by  the 

Vice-Chancellor  Kindersley,  in  Lord  LovcU  v.  Diuhess 

of  Leeds,    The  present  tenant  for  life  is  entitled  only 

to  so  much  of  the  estate  as  was  parcelled  out  to  him 

by  the  settlement  of  the  Srd.July,  1855,  i.e.,  he  is 

entitied  only  to  the  estate  sul^ect  to  the  trusts  of  the 

tenn  of  200  years,  which  trusts  ore  to  raise  so  much 

as  may  be  required  to  pay  the  rent-chaiges  to  the 

defendant  Geoigina  Bankes,  free  from  all  deductions 

vhataoever. 

Selwyrif  Q.C.^  and  LoveU,  for  the  tenant  for  Ufe, 
Woe  not  heard. 

The  Master  of  the  Rolls  said,  that  the  lOdrd 
sect  of  5  &  6  Vict.  c.  85,  was  decisive  upon  the  ques- 
tion. This  was  clearly  a  eontisct  entered  into  by  the 
donee  of  the  lent-chaige,  for  payment  of  the  rent  in 
f^  wifhottt  deducting  the  income-tax.  The  Act  made 
s^  a  eoQtract  utterly  void,  and  this  could  not  be 
onded  by  means  of  technical  reasoning  as  to  the 
^not  for  nising  the  fall  amount  of  tiie  rent>chatge. 

InlktUny  T.  Tfttflor,  and  Lord  Lovat  v.  Duehen  of 
M^tlHnrww  no  contract  at  aU.    They  were  cases 


of  mere  bounty,  and  to  such  tlie  provision  of  tlia 
statute  did  not  apply. 

Colbron  v.  Travers,  and  Davies  v.  FUton,  showed 
that  an  agreement  to  pay  100/.  a-year  rent,  and  if  a 
certain  tax  was  imposed,  then  to  pay  10/.  a-year  more, 
or  any  other  fixed  and  definite  sum,  was  good ;  but 
this  only  served  to  make  it  (if  possible)  more  clear, 
that  an  agreement  or  contmct  to  pay  the  tax  was  bad. 

The  income-tax  must  be  paid  or  allowed  by  tho 
jointress. 

Master  Of  the  EoHfl.   \  juGinxjjv^n^xjLrz. 
18,  20  April,  1^68.         ) 

Practice  Trustee  Act,  ISdO-^Alieji  Trustee — 
Discharge  of  Vestmg  Order  of  Real  Estate — 
New  Vesting  Order — Petition  of  Rehectrmg. 

By  an  4)rd€r  of  the  Court,  Triads  on  a  petUimi  under 
the  Trustee  Act,  1850,  Umds  were  vested  in  a  ptraeii 
j€fio  was  afterwards  discovered  to  be  an  alien,  T/ac 
order  not  lutving  been  followed  by  inpiisition  and 
office  found,  o»  a  petition  of  rehearing  (lie  original 
order  vjos  discharged^  and  a  new  order  made  wstincf 
the  lands  in  a  fit  and  proper  trustee. 

By  an  indenture  dated  the  20th  March,  1888,  cer- 
tain freehold  estate  in  Westminster  was  conveyed  to 
the  use  of  Charles  Giraud,  his  heirs  and  assigns,  by  way 
of  mortgage.  Charles  Giraud  was  a  trustee  for  Jean 
Giraud  (a  naturalised  British  subject),  by  whom  tiM 
mortgage-money  was  in  fiict  advanced. 

Jean  Giraud  made  his  will,  doted  the  ?nd  October^ 
1857,  and  two  codicils  dated  respectively  the  litis 
February,  and  80th  August,  1859,  and  thereby 
appointed  Louis  Watbled  his  executor.  The  testator 
died  on  the  24th  January,  1860,  and  on  the  80th 
August,  in  the  same  year,  the  said  will  and  codicils 
were  proved  by  Watbled  in  Her  Majesty's  Court 
of  Probate. 

Charles  Giraud  was  a  mariner,  and  was  last  seen, 
or  heard  of  in  1844. 

In  February,  1861,  l^atbled,  and  the  residcBory- 
legatees  under  the  will  of  Jean  Giraud,  presented]  vu 
petition,  praying  that  the  lands  comprised  in  the  in- 
denture of  20th  March,  1883,  might  be  ordered!  to 
vest  in  Watbled,  his  heirs  and  assigns,  for  the  estate 
of  Charles  Giraud  therein,  and  on  the  petition  coming 
on  to  be  heard,  His  Honour  made  an  order  accoiding; 
to  the  prayer. 

It  was  subsequently  discovered  that  Watbled  was« 
an  aHen  ;  whereupon  an  application  was  made  to  HifN 
Honour  for  leave  to  amend  the  petition,  and  tho 
Older  thereon,  by  substituting  for  the  name  of 
Louis  Watbled,  the  name  of  Charles  Giraud ;  but.  His 
Honour  was  of  opinion  that,  without  tho  consent  of 
the  Attomey^GenoFal,  the  order  could  not  bo  thuss 
amended. 

Under  these  circnmstanoes,  the  residuary  legatees 
preaanted  a^titioa  of  rtheariog,  and  that  the  order 
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made  on  the  original  petition  might  be  varied  in  the 
particular  before-mentioned. 

De  Oex  {HtrmrUng  with  him),  for  the  petitioners. 
Watbled  was  not  a  fit  and  proper  person  to  be 
appointed  a  tnistee  in  the  pLice  of  Charles  Giraud, 
and  the  lands  ought  not  to  have  been  ordered  to  vest 
in  him.  Watbled  was  willing  to  submit  to,  or  con- 
cur in,  any  order  to  be  made,  or  in  doing  any  act, 
that  would  divest  him  of  any  estate  which  the  exis- 
ting order  gave  him.  An  estate  conveyed  to  an  alien, 
did  not  vest  in  the  Crown  till  office  found, 

Page's  Case,  5  Rep.  62. 
The  order  in  the  present  case  had  only  given  an 
inchoate  right  to  the  Crown,   which  had  not  been 
perfected  by  inquisition  and  office  found. 

He  submitted  that  the  petition  ought  to  be  reheard  : 
that  on  the  rehearing  the  order  made  on  the  original 
hearing  ought  to  bo  discharged  :  and  that  a  new  order 
should  be  made  vesting  the  estate  in  some  person  who 
was  fit  and  proper  to  be  a  trustee  of  real  estate  in 
this  country. 

Wiekens,  for  the  Crown,  offered  no  objection  to  the 
rehearing. 

The  Master  of  the  Rolls  held,  that,  as  the 
estate  did  not  vest  in  the  Crown  till  office  found,  it 
was,  under  the  circumstances  of  the  present  case, 
competent  for  the  Court  to  make  an  order,  discharging 
the  former  order,  and  vesting  the  legal  estate  in  some 
person  who  was  fit  and  proper  to  be  appointed  a 
trustee.  The  written  consent  of  such  a  person  being 
obtained,  and  the  Crown  not  objecting,  the  matter 
might  be  mentioned  at  any  time,  and  His  Honour 
would  make  the  order  asked  for. 

20  April,  1863. 

De  Gex  again  mentioned  this  petition. 

Wickens  offered  no  objection,  the  costs  of  the  Crown 
being  provided  for  by  the  petitioners. 

The  Master  of  the  Rolls  made  an  order,  dis- 
charging the  order  made  on  the  original  petition,  and 
vesting  the  lands  in  the  proposed  new  trustee. 


Kindersley,  V.-C.  | 

S3.       ( 


Howard  v.  Chaffers. 
Howard  r.  Robinson. 


16  Afril,  1863. 

Practice — Affidavit — Evidence  after  Hearing — 
13<fc  U  Vict  c.  35, «.  28. 

Evidcttee  discovered  after  the  hearing,  biU  raising  a 
new  issue,  cannot  be  admitted  upon  the  hearing  on 
further  consideration  under  13  dC;  14  Vict,  c,  85,  sect, 
28  ;  if,  however,  the  Justice  of  the  ease  require  it,  the 
Court  will  direct  an  inquiry. 

The  pleadiugs  in  the  causes  raised  the  issue  whether 
a  certain  legacy  slioidd  be  charged  on  real  estate,  but 
did  not  raise  the  issue,  whether  there  had  been  an  ap- 
propriation,  in  satisfaction  of  the  legacy.    After  the 


hearing,  a  receipt  by  a  trustee  for  the  legacy  was 
discovered  ;  and  on  the  causes  coming  on  for  further 
consideration,  a  question  arose  as  to  the  admissibility 
of  an  affidavit  verifying  the  signature  to  the  receipt. 

Osborne,  Q.C.,  Glasse,  Q.C.,  BazalgdU,  Q.(7.,  Ben^ 
shaw,  S.  Smith,  and  Pole,  for  several  defSendanta, 
contended  that  the  affidavit  was  admissible  under 
13  &  li  Vict.  c.  35,  s.  28  (Sir  Geo.  Tumer^s  Act),  and 
cited, 

Devyy.  TJutmUni,  9  Hare,  233. 

Baily,  Q^C,  for  the  plaintiff,  opposed  the  admittioii 
of  the  affidavit 

Kinderslet,  y.C,  said  that  in  this  case  the  matter 
sought  to  be  proved  was  of  great  importance,  and  re- 
lated to  matters  not  put  in  issue  by  the  pleadings.  To 
such  a  case  Sir  Geo.  Turner's  Act  did  not  apply.  But 
as  it  would  be  impossible  for  His  Honour  to  do  justice 
without  considering  the  effect  of  the  receipt  by  the 
trustee,  he  should  direct  an  inquiry. 

NoU, — See 
Fleming  y.  East,  Kay,  App.  liL  ; 
Batenuin  v.  Margerison,  2  W.  R.  607  ; 
Evans  v.  Lewis,  2  L.  T.  (n.  s.)  559 ; 
Fallows  V.  DUlon,  2  W.  R.  607  ; 
Re  Hooper,  Baylies  v.  Watkins,  1  N.  R.  46. 

S^indersley,  V.-C. )  Lord  Portarlikgton  r. 
21,  22  April,  1863.    {  Dameb. 

Will — Construction — Charge — Priority  'of 
Annuitants  to  Legatees, 

A  testator  devised  a  specific  estate  subject  to  eeriaim 
annuities,  and  charged  his  general  residuary  personal 
estate  with  the  payment  of  debts  and  legacies,  and  if  that 
should  be  insufficient,  (hen  the  specific  estate,  *'  devised 
subject  as  aforesaid  "  .* — 

Held,  tTiat  the  annuitants  were  entitled  to  be  paid  m 
priority  to  the  legatees. 

A  testator,  by  his  will,  charged  his  general  residuary 
estate  with  legacies  given  by  his  will  or  any  codicil 
thereto,  unless  a  contrary  intention  shoidd  appear  by 
the  codicil.  In  a  codicil  he  charged  an  annuity  on 
'*his  estates  in  Ireland,"  which  expression  included  an 
estate  which  had  been  specifically  devised  by  the  wiU, 
subject  to  two  other  annuities. 

Held,  (hat  the  general  residuary  estate,  and  not  the 
specifically  devised  estate,  was  primarily  cJtarged  with 
the  annuity. 

The  testator  in  the  cause,  by  his  will,  after  giving 
certain  pecuniary  legacies,  devised  his  Roscrea  estate  to 
Colonel  Damor  in  tail  male,  subject  to  two  annuities. 
He  then  devised  his  general  residuary  estate  to  trustees 
to  sell  for  the  payment  of  debts  and  legacies,  the  reaidue, 
afler  such  payment,  to  be  conveyed  and  niiii%ijed  to 
Colonel  Darner,  and  directed  that  his  Roterei^liil^ 
"hereinbefore  devised  subject  a8aforeHildtei]|^<uiel 
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f  Darner  and  the  lieiz»  of  hi*  Inxly, "  ahoold  not  be  sub- 
ject to  the  pajment  of  debts  and  legacies  onleas  the 
residoify  .estate  proyed  insofficient. 

The  main  question  was,  whether  the  residuary 
«sUti  havuig  proved  insufficient,  the  annuities  on  the 
Koscrea  estbte  were  subject  to  the  charge  of  the 
Ifgacifs. 

Glas$e,  Q,C,f  Oabome,  Q,C.,  ShapUr,  Q.C.,  Baily, 
Q.C.f  BagAawe,  Chapman,  Barber^  Drticc,  Pluai\ 
BoriU,  CradauU,  Baseh,  Roxburgh^  Young,  Erskine, 
and  IFoZZer,  fbr  the  various  parties  interested. 

For  the  legatees  it  was  aigned,  that  the  annuitants 
stood  OB  the  same  footing  as  tenants  for  life,  and  took 
a  part  of  the  estate,  subject  to  the  charge  on  the  estate, 
t.  t.,  that  the  estate  and  the  annuities  were  both 
chaiged  with  the  legacies. 

EiXDESSLEY,  V.-C,  said,  that  there  could  be  no  rea- 
sonable ddubt  about  this  point.  The  question  was, 
whether  the  legacies  chai'ged  on  the  Roscrea  estate,  in 
case  the  general  residuary  estate  were  insufficient,  were 
a  charge  upon  the  two  annuities.  Such,  he  thought, 
VS8  clearly  not  the  intention  of  the  testator.  He  devised 
the  Roscrea  estate  subject  to  two  annuities.  He  then 
directed  that  debts  and  legacies  were  to  be  secondarily 
chaiged  upon  that  estate,  subject  as  aforesaid — that  is, 
object  to  the  two  annuities.  The  annuities,  therefore, 
were  not  charged  with  the  legacies. 

A  fnrther  question  then  arose  as  to  the  construction 
of  a  codicil  The  testator,  by  his  will,  directed  that  the 
general  residuary  estate  should  be  charged  with  legacies 
given  by  "this  my  will  or  by  any  codicil  thereto," 
unless  a  contrary  intention  should  appear  by  such 
codidl,  and  by  a  codicil  he  directed  that  an  annuity 
of  300/.  should  be  raised  out  of  his  "  estates  in  Ire- 
land,*' the  residuary  real  estate  and  the  Roscrea  estate 
being  both  in  Ireland. 

For  the  annuitant  it  was  argued,  that  the  intention 
of  the  codicil  was  plainly  to  charge  the  Roscrea  estate 
with  this  annuity. 

On  the  other  side,  it  was  contended  that  the  testator 
bad,  in  the  will,  clearly  pointed  out  what  estates  were 
to  be  charged  with  gifts  by  codicil,  and  that  a  specific 
charge  was  not  to  be  derogated  from  by  a  more  general 
cbarge, 

Conron  v.  Conron,  2  H.  of  L.  Ca.  168  ; 
Creed  v.  Creed,  11  CI.  &  Fin.  491. 

KixiiERSLEY,  V.-C,  said,  that,  looking  at  the  wonls 
out  of  my  estates  in  Ireland"  alone,  no  doubt  the 
annuity  would  be  chargeable  on  all  the  testator's  estates 
in  Ireland,,  but  the  codicil  must  be  construed  with 
reference  to  the  will  and  the  intention  of  the  testator. 
By  the  wfll,  the  Roscrea  estate  was  devised  chaiged 
^ith  two  annuities ;  tlien  tlie  residuary  estate  was 
Bude  the  ^mary  fund  for  the  payment  of  debts  and 
legacies  mkji  flealing  with  the  trusts  of  the  residuary 
*=*I4^  thi  ftortfttor.  mentions  not  only  the  legacies  in 


his  will,  but  any  he  may  give  by  codicil.  Did  ho 
Aiean  this  annuity  to  be  a  charge  on  the  Roscrea  estate 
standing  pari  passu  with  the  first  two  annuities  ?  No, 
his  intention  clearly  was  to  charge  this  annuity  liku 
the  debts  and  legacies,  primarily  on  the  residaaiy 
estate,  secondarily  on  the  Roscrea,  but  not  so  as  t<> 
derogate  from  the  two  annuities. 


K 


Stuart,  V.-C.      )    McIxtosh  v.  Great  West- 
15,  16  April,  1863.    )       ern  Railway  Company. 

Practice — Inquiry  in  C1uimber% — Ghiff  Clerics 
Certificate — Iterns  of  Account, 

When  a  decree  directed  an  inquiry  in  Cftainbers, 
tcIieiJier  anyUUng,  and  tcltat,  remained  due  upon  cer- 
tain contrasts  entered  into  by  tlu  plaintiff  and  tJie  dc/en- 
dant,  and  such  inquiry  involved  an  investigation  of 
very  numerous  and  complicaied  items  of  accomUs,  and 
of  tlie  facts  connected  tlterewiUi : — 

Held,  Viat  tlu  certificate,  which  stated  tlie  results  of 
tlic  inquiry  as  to  each  of  the  contracts,  without  specifying 
or  referring  to  tlic  items  of  which  such  results  were 
composed,  loas  right  in  point  of  form. 

David  Mcintosh,  the  original  plaintiff  in  this  suit, 
was  a  railway  contractor,  who  had  entered  into  several 
contracts  for  the  making  of  certain  works  connected 
with  the  defendants*  railway.  The  bill  was  filed  in  the 
year  1847,  for  the  purpose  of  obtaining  payment  of  a 
sum  of  about  248,000/.,  claimed  by  him  from  the  de-/ 
fendants  under  those  contracts,  or,  as  an  alternative, 
for  an  account  of  what  was  due.  The  defendants  set 
up  a  cross  demand  of  large  sums,  by  way  of  penalties 
for  non-perfonnance  of  the  works.  The  cause  was 
iieard  in  the  year  1855,  and  the  claim  of  248,0002. 
refused  ;  but  it  was  referred  to  Cliambers  for  an  in- 
quiry whether  anything,  and  what,  remained  due  to 
the  plaintiff,  in  resjiect  of  the  works  executed  and 
materials  supplied  by  him  under  the  contracts,  and 
whether  anything,  and  what,  was  due  to  the  defen- 
dants by  way  of  penalties.  The  report  on  the  hearing 
is  in  the  3rd  volmue  of  Smale  &  GiffanVs  Re])orts, 
p.  146. 

Tlie  Cliief  Clerk,  who  was  occupied  two  days 
in  every  week  for  nearly  six  years  (the  items 
involved  in  the  account  being  itpwaixls  of  1,500  in 
number),  ultimately,  by  the  direction  of  the 
Judge  in  Chambers,  made  his  certificate,  stating 
that  the  sums  of  9,958/.  Os.  8(2.,  22,184/.  7s.  Sc/., 
25,565/.  19s.,  8,457/.  U  Zd.,  1,942/.  7s.  lOd.^ 
788/.  Is.  5d,  and  9,647/.  3ff.  7d.,  were  respectively 
due  to  the  plaintiffs  then  representatives,  under  the 
seven  contracts  in  question,  together  with  the  smn  of 
68,925/.  is.  Sd.  for  interest,  calculated  at  4  per  cent. ; 
but  the  certificate  did  not  specify  or  refer  to  the  par- 
ticular items  which  composed  such  sums,  or  the  items 
which  had  been  disallowed.  The  claims  of  the  defen- 
dants in  respect  of  peifalties  were  wholly  disallowed. 
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The  defendiuita  now  moved  to  discharge  the  certificate. 

Bacorif  Q.C,  Af alius,  Q.C.,  and  T.  SUvciis^  for  the 
defendants,  contended  that  the  certificate  was  wrong 
in  point  of  form,  because  it  ought  to  have  specified  by 
reference  or  otherwise  what  items  in  the  account  had 
been  allowed,  or  had  been  wholly  or  partially  dis- 
allowed. They  argued  that  the  effect  of  its  being  in 
its  present  foi-m  was  to  prevent  any  appeal  being  made 
fi'om  the  decision  of  the  Chief  Clerk,  as  it  would  be  a 
hopeless  task  to  discuss  the  whole  of  the  numerous 
items  in  Court,  although  the  defendants  felt  ceiiain 
that  the  whole  amount  due,  which  had  been  reduced 
by  the  Chief  Clerk  from  the  sum  of  248,000/.,  origi- 
nally claimed  by  the  plaintiff,  to  about  78,  OOOZ.,  might 
be  still  further  reduced,  if  it  had  been  possible  to 
discuss  the  items,  to  about  16,000/. 

They  aigued  the  merits  of  a  few  items  of  the  plain- 
tiff's original  claim,  and  showed  that  it  would  occupy 
an  enormous  time  to  discuss  them  all ;  whei-eas,  they 
contended,  that  if  the  Chief  Clerk  had,  by  marking 
the  items  allowed  and  disallowed  with  different  coloured 
inks,  or  othenvise  showed  what  items  in  the  accounts 
had  been  allowed  against  the  defendants,  they  could 
have  appealed  in  such  cases  as  they  might  have  thought 
proper,  but  that  this  was  now  impossible.  They 
referred  to  the  Consolidated  Orders  XXXV.  46,  47, 
and  cited, 

Kilhec  V.  S'neyd,  2  MoUoy,  194. 

TJu  Solidtcr-Goneml,  BaaaXgtUt,  Q.C.,  and  Millar 
were  not  called  upon. 

Stvakt,  V.-C,  said  that  this  case  had  occupied  the 
Court  for  about  sixteen  days  in  the  year  1855,  when 
he  had  felt  much  difficulty  as  to  the  jurisdictiou  which 
this  Court  had  in  the  matter  ;  the  defendants  contend- 
ing that  the  plaintiff  ought  to  have  asserted  his  claim 
at  Common  Law.  He  had,  however,  disposed  of  the 
case  in  such  a  manner  as  he  had  considered  would  best 
answer  the  ends  of  justice,  and  put  an  end  to  the  long 
litigation.  If  the  case  had  been  referred  to  arbitra- 
tion, or  to  a  jury,  the  award,  or  verdict,  would  have 
been  final.  He  had  desired  that  the  reference  to 
Chambers  should  have  that  character,  because  if  each 
item  in  the  account  were  to  be  atgued  in  Court,  the 
litigation  would  be  so  protracted  and  ex|)ensive  as  to 
make  the  relief  sought  of  no  avaiL  He  had  given 
directions  to  his  Chief  Clerk  to  produce  a  certificate 
which  should  be  founded  on  a  detailed  examination  of 
all  the  evidence,  and  form  a  final  result. 

His  Honour  thought  that  the  general  order  referred 
to  had  no  application  to  the  present  case.  The  decree 
having  directed  that  an  inquiry  into  results  sfaoold  be 
made,  and  not  that  particular  accounts  should  be 
taken  ;  the  objection  which  was  now  raised  ought,  if 
at  all,  to  have  bean  raised  to  the  decree.  The  motion 
must  be  refused. 

N&U. — ^Seo  as  to  form  of  Chief  Ckxk's  certificate 
Sm  T.  Kmg,  1  N.  R.  841. 


Stuart,  V..C.     I  g^jjjQ^  ^  ^^^ 
16,  17  April,  1868.    2 

Injugtice — Penalty — Equitable  £elief. 

A  was,  under  an  award,  indebted  to  B  in  a  sum  of 
nwney,  payable  by  instalments  on  certain  specified  days. 
At  a  time  when  only  some  of  the  instabnents  had  beeojne 
due,  a  deed  was  executed  by  them,  by  which  it  was 
arranged  that  A  sJutuld  pay  his  debt  to  B  by  instal- 
ments, extending  over  a  longer  interval  than  toas  given 
by  ifie  axoard;  but  a  proviso  vxls  added,  that  if  default 
should  be  made  in  paying  any  of  these  instalments,  the 
whole  of  the  debt  should  become  recoverable  at  otux  : — 

Held,  that  this  proviso  was  inequitable,  and  an 
injunction  was  granted  restraining  B  from  acting 
upon  it. 

By  an  award,  dated  in  January,  1861,  it  was  found 
that  the  plaintiff  was  indebted  to  the  defendant  in  the 
simi  of  1,450Z.  payable  by  certain  instalments  on  days 
therein  mentioned.  The  plaintiff  paid  the  first  two  of 
these  instalments.  Afterwards,  in  February,  1862,  at 
which  time  instalments  to  the  amount  of  4002.,  together 
with  SI.  interest,  had  Mien  due,  and  were  unpud, 
and  the  instalments  not  then  due,  amounted  to  the 
sum  of  746/.,  an  arrangement  was  entered  into  between 
the  plaintiff  and  defendant,  providing  for  the  future 
payment  of  the  debt,  by  instalments  spread  over  a 
greater  interval  of  time  than  was  the  case  under  the 
award  ;  lOOi.  however  being  added  to  the  amount,  for 
the  purpose  of  indemnifying  the  defendant  as  ha 
alleged,  against  certain  l^gal  and  other  expeoaes,  and 
loss  of  interest.  This  arzangement  was  eanied  out 
by  a  deed  which  contained  a  proviso  that  if  default 
should  be  made  in  the  payment  of  any  iiutalment, 
the  whole  amount  of  the  debt  remaining  unpaid,  should 
at  once  become  due  and  recoverable  at  law. 

The  plaintiff  alleged  that  he  had  agreed  to  execute 
the  deed  containing  this  proviso,  on  the  faith  of  a 
verbal  promise,  made  to  him  by  the  defendant,  not 
to  put  it  in  force,  if  a  reasonable  excuse  should  be 
given  for  the  default ;  there  was  some  conflict  in  the 
evidence  as  to  the  exact  nature  of  the  verbal  com- 
munication between  the  parties. 

The  plaintiff  made  default  in  payment  of  an  instal- 
ment, whereupon  an  action  at  law  was  commenced  by 
the  defendant  for  the  whole  amount  of  the  debt. 

The  bill  was  then  filed  for  an  ii^unction  to  restrain 
the  action,  and  to  prevent  the  defendant  from  ex- 
ercising  the  power  given  to  him  by  the  proviso. 

Bacofn,  Q.C.,  and  Langtoorthy,  for  the  plaintiff, 
contended : 

1st.  That  the  defendant  ought  to  fulfil  his  promise 
verbally  made, 

Nortmi  V.  Wood,  1  Buss.  &  My.  178. 

2ud.  That,  assuming  the  alleged  verbal  arrange' 
ment  to  be  of  no  valid  effect,  the  pnmso  contained  in 
the  deed  partook  of  the  nature  of  a  penal^,  and  was 
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such  as  -mrald  be  relieved  against  in  a  court  of  equity, 
iDssamch  as  the  whole  sum  claimed  by  the  defendant 
was  not  at  the  date  of  the  deed  actoally  due,  and  the 
•objeet  of  the  deed  was  to  obtain  payment  of  the  in- 
atahnents  as  they  ahonld  become  dae. 
They  cited. 

Holies  Y.  Wyse,  2  Vera.  280  ; 

BoMfoua  V.  Rybot^  3  Bnr.  1370  ; 

KemhU  v.  Fconnif  6  Bing.  141 ; 

AsOey  t.  Wtldoriy  2  Bos»  k  PnL  346. 

MaUna^  Q.C,,  and  CaldecoU^  for  the  defendant, 
contended : 

lat  That  the  verbal  arrangement  was  snch,  that 
the  defendant  was  to  have  power  to  exercise  his 
abfiolate  discretion,  and  therefore  afforded  no  pretext 
Tor  the  plaintiff'  to  ask  for  specific  performance  of  any 
promise,  such  as  was  alleged.  Moreover,  it  was  strictly 
tontemporaneous  with  the  execution,  and  therefore 
conH  not  be  held  to  counteract  the  effect  of  the 
lieeJ. 

2n(L  Tliat  the  case  was  not  one  where  the  doctrine 
of  penalties  hod  any  application,  as  it  was  an  arrange- 
ment between  debtor  and  creditor  as  to  the  mode  in 
whicli  a  debt  shonld  be  paid,  the  creditor  giving 
farther  time  for  payment,  biit,  in  return,  insisting 
ott  complete  regularity  in  the  payment  of  the  in- 
stalments, and  that  the  proviso  in  question  was  an 
integral  part  of  such  arrangement. 

Stuart,  Y.-C,  said,  that  he  thought  the  plaintiff 
bad  no  ri^t  to  any  relief  on  the  ground  of  the  alleged 
pramise;  but.  as  to  the  proviso,  he  considered  that, 
whether  it  was  to  be  called  a  penalty  or  not,  it  was  an 
lofiquitable  condition  imposed  upon  the  plaintiff, 
v^eingthat,  at  the  time  the  deed  was  executed,  the 
whole  of  the  debt  was  not  due,  and  would  not  bo- 
i-ome  80  until  the  date  of  the  last  instalment  under 
thfi  award ;  consequently,  the  object  of  the  deed 
V-cing  to  obtain  payment  of  the  debt  by  instalments, 
it  could  not  be  just  that  the  defendant  should,  by  the 
course  he  was  adopting;  obtain  anything  more. 

Thft  defendant  must  be  restrained  from  proceeding 
with  his  action. 

Stuart,  V.-0.  [   Hamilton  v.  Boajid. 
20  April,  1863.    S 

Rudnding  Contract — Mistake, 

A  eminiet  for  the  sale  of  a  platUaiion  of  larches 
tnu  enltrtd  into  by  a  vendor  in  ignorance  of  the  nuyji' 
btr  of  trses  contained  in  iL  The  purchaser  knew  the 
f^xKt  iMon&sr,  hut  toas  not  aware  of  the  mistake  inade 
h  ^  vrndoTm  Hsr  wa$^  hoiweioerf  prior  to  signing  the 
fontradf.  tM  Sy  the  vendor*s  tooodman  that  his  master 
itMit  tali  made  some  mistake  in  reference  to  tlie 


mi' 


aminut  ought  to  be  set  aside, 
ilBQftfbn  for  decree :  an  ad  interim  in- 


junction had  been  previously  obtained,  see  s.  c.  1  N. 
R.  379. 

In  December,  1862,  the  defendant  being  informed 
that  the  plaintiff  was  desirous  of  selling  the  timber  in 
a  certain  larch  plantation,  offered  to  purchase  the  same 
at  Ss.  per  tree,  not  then  knowing  the  number  of  the 
trees. 

In  ans^'er  to  this,  the  plaintiff  said  that  he  had 
written  to  his  woodman  to  ascertain  the  number  of 
trees,  and  would  afterwards  consider  whether  the 
price  offered  would  realise  to  him  the  sum  which  he 
considered  tlie  plantation  was  worth. 

It  appeared  that  the  woodman  gave  his  master  b}' 
mistake  the  number  of  trees  less  b}*^  400  tlian  their 
actual  number,  which  was  1,336. 

At  a  meeting  which  took  place  early  in  December, 
between  the  woodman  and  the  defendant,  the  de- 
fendant was  told  the  correct  number  of  trees. 

On  the  13th  December,  the  plaintiff  wrote  to  the 
defendant,  stating  that  he  fixed  the  price  of  the  plan* 
tation  at  450^.,  adding  that,  although  his  woodman 
had^  valued  it  at  550/.,  he  thought  tliat  the  former 
price  was  the  fair  value.  In  an  affidavit  the  plaintiff 
stated  that  he  had  fixed  the  price  of  450/.  by  means  of 
a  calculation  founded  on  the  number  of  trees  given  to 
him  by  his  woodman. 

On  the  16th  December,  the  defendant  wrote  to  the 
plaintiff  a  letter  agreeing  to  purchase  the  plantation 
at  the  price  of  450/.  He  also  asked  for  further  time 
to  be  allowed  for  cutting  down  the  trees  than  had 
been  named  in  the  prior  negotiation,  and  offering  20/. 
compensation  for  such  further  time.  At  this  time  the 
defendant  was  quite  unaware  of  the  fact  that  the 
plaintiff  was  mistaken  as  to  the  number  of  trees  in 
the  plantation. 

In  answer  to  the  last*mentioned  letter,  the  plaintiff 
wrote  a  letter  to  the  defendant  enclosing  a  formal  agree- 
ment signed  by  him  for  signature  by  the  defendant, 
the  price  named  therein  being  470/.,  the  time  given 
for  clearance  of  the  trees  being  six  weeks  later  than 
had  been  originally  proposed. 

On  the  14th  of  January,  1863,  the  defendant  acci- 
dentally met  the  woodman,  and  told  him  that  he  had 
purchased  the  plantation  for  450/.  ;  the  woodman 
replied,  that  the  plaintiff  had  written  to  him  to  say 
so ;  but  added,  that  there  must  be  some  mistake,  as  it 
was  100/.  too  little,  and  that  he  had  written  to  his 
master  to  say  that  there  must  be  some  mistake. 

On  the  15th  of  January,  the  defendant  signed  tlie 
contract  sent  to  him  by  the  plaintiff,  and  forwarded 
it  to  the  plaintiff. 

Evidence  was  given  by  the  defendant  to  show  that 
the  value  of  the  plantation  was  little,  if  at  all,  above 
450/. 

The  object  of  this  suit  was  to  rescind  the  contract 
so  entered  into,  on  the  ground  of  mistake. 

ffinde  Palmer^  Q.C,  and  Druce,  for  the  plaintiff. 

(?.  L.  Russell,  for  the  defendant,  contended— 
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Ist.  That  the  contract  was  really  contained  in  the 
letters  of  the  13th  and  16th  of  December  above  men- 
tioned, as  the  subsequent  negotiation  in  reference  to  the 
20^.  only  related  to  the  time  of  clearance,  and  was, 
therefore,  made  prior  to  the  14th  of  January,  and  that 
the  subject  matter  of  the  contract  was  the  plantation, 
without  reference  to  the  number  of  trees. 

2nd.  That  the  contract  was  entered  into  bond  fide 
on  the  part  of  the  defendant. 

8rd.  That  a  unilateral  mistake,  made  by  the  person 
suffering  from  it,  was  not  a  ground  for  rescinding  such 
a  contract,  even  though  it  might  be  a  ground  for  re- 
sisting speci6c  performance.     He  cited, 

Okill  V.  WJiiUaker,  2  Ph.  888  ; 

Fox  V.  Jfackrdh,  2  Bro.  C.  C.  400  ; 

Sttg.  V.  &  P.  244  (14th  ed.)  ; 

SmilJi,  Manual  £q.  Jur.  42  (6th  ed.). 

Stuart,  V.-C,  said,  that  the  question  was,  whether 
tlie  contract  set  up  by  the  defendant  was  valid  in 
equity.  The  plaintiff  insisted  on  its  invalidity  on 
the  ground  that  he  was  mistaken  as  to  their  number 
at  the  time  that  he  sold  the  trees.  His  Honour  did 
not  think  that  the  negotiation  could  be  considered  as 
referring  to  anjrthing  else  than  a  certain  number  of 
trees  ;  neither  did  he  think  that  any  binding  contract 
was  entered  into  before  the  15th  of  January,  at  which 
time  the  defendant  had  been  told  that  some  mistake  had 
been  made  by  the  plaintiff.  He  considered  that 
knowledge  to  be  more  material  on  the  question  of 
costs  than  on  any  other  part  of  the  question,  as  it 
never  was  the  doctrine  of  this  Court  that  a  contract, 
entered  into  by  one  of  the  parties  under  a  mistaken 
apprehension  as  to  the  subject  matter,  could  be  a 
perfect  contract.  He  should,  therefore,  grant  the 
plaintiff  the  relief  which  he  asked,  and  he  should 
order  the  defendant  to  pay  the  costs  of  the  suit. 


Wood,  V.-C.    I   pjjj^j„  ^   PiGOTT. 
15  April,  1863.    ) 

Practice -^Parties — Suit  for  Administration 
Peal  Estate. — Order  for  Sale. 


./ 


Whtre  a  testator  directed  his  ixal  estates  to  be  sold  for 
crtain  purposes,  and  the  residue  of  the  motieys  to  be 
held  on  the  tnats  of  the  unsold  estates,  which  he  directed 
his  trustees  to  convey  to  uses  in  strict  seUletnent : — 

Held,  iluU  the  first  tenant  for  life  under  the  settle- 
nient  to  be  made,  and,  unless  there  were  special  eircum- 
stances,  all  jiersons  entitled  down  to  aiui  including  (he 
first  vested  estate  of  inheritance  nvust  be  before  the  Court 
on  an  order  for  saU,  in  a  suit  to  adfninister  the  real 
estate. 

This  was  an.  adjourned  summons  from  Chambers. 

The  testator  in  the  cause  by  his  will  devised  all  his 
real  estates  to  trustees  upon  tnist  to  convert  such  part 
OS  in  addition  to  his  personal  estate  would  pay  debts, 


&c.  ;  and  he  directed  his  trustees  to  stand  possessed  of 
the  residue  (after  payment  of  debts,  &c.)  of  the  moneys 
arising  from  the  conversion,  upon  trusts  equivalent  to 
those  declared  of  the  unsold  estates,  axid  that  they 
should  convey  his  unsold  estates  to  uses  in  strict  settle- 
ment, under  which  H.  T.  C.  S.  Pigott,  one  of  the  trus- 
tees, was  the  first  tenant  for  life. 

The  original  bill  was  filed  in  1854  by  the  trustees 
against  J.  H.  W.  S.  Pigott,  the  testator's  eldest  son 
and  heir-at-law,  only  as  defendant;  there  not  being 
then  any  person  in  esse  entitled  to  an  estate  of  inhe- 
ritance under  the  will.  The  object  of  the  bill  was  to 
establish  the  will  against  the  defendant  as  heir-at-law  : 
and  to  have  the  real  and  personal  estate  administered 
the  bill  also  asked  for  certain  special  directions. 

On  the  29th  January,  1858,  H.  T.  C.  S.  Pigott,  the 
trustee  and  first  tenant  for  life,  died.  His  eldest  son, 
H.  D.  S.  Pigott,  an  infant,  then  became  first  tenant 
for  life  under  the  wilL 

In  July,  1858,  a  supplemental  bill  was  filed  against  ^ 
G.  H.  S.  Pigott,  an  infant  bom  after  the  filing  of  the 
original  bill,  who  took  the  first  vested  estate  of  inhe- 
ritance under  the  will. 

In  July,  1859,  an  order  was  made  for  sale  of  the 
testator's  estates,  which  were  accordingly  sold  in  lots 
by  auction  in  1862. 

Neither  the  decree  in  the  original  suit,  nor  the 
order  of  July,  1859,  were  served  on  any  of  the  tenants 
for  life  under  the  settlement,  none  of  whom  were 
parties  to  the  suit  as  constituted  in  1859. 

Everitl,  for  the  purchaser  of  lot  20,  objected,  that 
the  suit  was  not  properly  constituted.  Under  the  new 
practice,  as  regulated  by  15  &  16  Vict.  c.  86,  s.  42, 
rule  8,  all  persons  who  would  be  necessary  parties, 
under  the  old  practice,  must  be  served  with  the  decree. 
Under  the  old  practice,  all  persons  entitled  down 
to  the  first  estate  of  inheritance,  must  have  been 
parties, 

1  DanielCs  Ch.  Pr.  317. 
He  also  cited, 

Doody  V.  ffiggins,  9  Ha.  App.  xzxiL  ; 

De  Balinhard  v.  Bullock,  9  Ha.  App.  xiii.  ; 

Goddess  v.  Williams,  2  Y.  &  C.  C.  C.  595 ; 

Jones  V.  James,  9  Ha.  App.  Ixxz. 

Fooks,  for  the  plaintiffs,  submitted  that  the  suit 
was  to  execute  the  trusts  of  the  will,  not  of  the  settle- 
ment to  be  made  in  pursuance  of  the  will,  and  that 
the  plaintiffs  who  were  trustees  of  the  settlement,  as 
well  as  of  the  will,  sufficiently  represented  the  equit- 
able interests  under  the  settlement ; 

15  &  16  Vict.  c.  86,  8.  42,  r.  9. 

"Wood,  V.-C,  said,  that  he  would  Hot  make  a  pre- 
cedent for  an  order  for  sale  in  the  absence  of  an  infant 
first  tenant  for  life.  Mr.  Fooled  ingenious  argument 
might  have  prevailed,  if  the  trustees  of  the  settlement 
had  been  different  from  the  trustees  of  the  will,  and 
therefore  in  a  position  to  control  their  conduct.    But 
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u  the  two  89ts  of  trustees  were  the  same  persons, 
the  principle  of  Doody  y.  ffiggina  applied,  as  laid 
down  by  Turner,  V.-C,  p.  xxzvi. 

A  short  supplemental  bill  must  be  filed  against  the 
first  tenant  for  life,  and  unless  there  was  some  special 
naaon  against  it,  the  subsequent  tenants  for  life,  down 
to  the  first  estate  of  inheritance. 

Note,— See 
MarrioU  y.  Kirkham,  8  Gif.  536 ; 
▼hen  it  was  held  that  on  a  bill  for  sale  or  foreclosure  of 
mortgaged  property,  persons  interested  in  remainder 
were  sufficiently  represented  by  the  surviving  trustee 
and  executrix  of  the  mortgagor,  who  was  also  tenant 
for  life  of  the  mortgaged  property. 

^    Wood,  V.-O.    I   Davidson  v.  Wood. 
15  April,  1863.    J 

Married  Woman — Lunacy  of  Husbandry 
Neceuaries — Money  Advances. 

A  daim  loas  allowed  against  the  estate  of  a  deceased 
lunatic  for  money  advanced  to  his  wife  during  the 
lunacy,  and  expended  partly  for  the  henefU  of  the 
lunatic,  and  partly  for  the  maintenance  and  support  of 
the  wife,  though  she  had  separate  income  nearly  eqtuU 
in  amount  to  that  of  her  husband. 

SemblOy  a  married  woman,  having  separate  estate, 
it  not  hmwd  to  pledge  it  in  order  to  supply  herself  toiih 
necessaries  during  the  lunacy  of  her  h^isband,  but  is 

^ntUkd  to  maintenance  from  him. 

* 

On  the  marriage  of  Mrs.  Story,  a  widow,  with 
Thomas  Wood,  the  property  of  the  lady,  derived 
under  the  will  of  her  former  husband,  was  settled  to 
her  separato  use.  The  annual  income  arising  from 
this  property  was  about  108^.,  and  was  received  by  the 
husband  ;  who  had  also  property,  independent  of  his 
basiness,  producing  an  income  of  about  120/.  :  and  up 
to  the  month  of  August,  1858,  when  he  became  a 
lonatic,  he  had  lived  sX  the  rate  of  about  4002.  per 
annuuL 

On  the  8th  of  September,  1859,  the  lunatic,  who 
had  previously  resided  at  Downham  Market  in  Nor- 
folk, was  removed  to  a  private  asylum  in  London : 
his  wife  took  a  house  in  London  in  order  to  be  near 
him,  and  caused  his  household  furniture  to  be  removed 
there. 

On  the  1st  of  February,  1860,  Thomas  Wood  was 
found  a  lunatic  by  inquisition  as  from  the  1st  of 
August,  1858  :  and  his  wife  was  appointed  the  com- 
mittee of  his  person. 

On  the  9th  of  November,  1861,  the  lunatic  died, 
having  by  his  will  appointed  the  defendant  his  exe- 
cutor. 

From  the  time  of  her  removal  to  London  Mrs. 
Wood  receiyed  nothing  from  her  kusband^s  estate  for 
her  mamtenance  :  and  the  plaintiffs  had  advanced  to 
her  vaiioas  imms  amounting  in  the  whole,  to  135^,  of 
*hich  ibivt  20Z.  had  been  expended  in  removing  her 


husband  and  the  furniture  to  London,  and  the  re- 
mainder for  her  maintenance  between  September, 
1859,  and  November,  1861. 

A  suit  having  been  instituted  for  the  administra- 
tion of  the  lunatic's  estate,  the  plaintiffs  carried  in 
before  the  Chief  Clerk  a  claim  for  the  above  amount, 
which  was  adjourned  into  Court,  and  now  came  on  to 
be  heard. 

Marten,  in  support  of  the  claim. 
1st.  Persons  who  have  supplied  money  to  a  wife  to 
purchase  necessaries  during  her  separation  from  her 
husband  can  maintain  a  suit  in  Equity  to  recover 
the  sum  advanced, 

Jeiiner  v.  Morris^  1  Drew  &  Sm.  218  ;  3  De  0.  F. 

&J.  45; 
Harris  v.  Lee,  1  P.  W.  482. 
May  V.  Skey,  16  Sim.  588, 
overruled  by  the  above  cases. 

2nd.  Lunacy  does  not  affect  the  right  of  a  wife  to 
maintenance  by  her  lunatic  husband, 
Reed  v.  Legard,  6  Exch.  636. 
8rd.  Money  may  be  advanced  for  the  benefit  of  a 
lunatic, 

Howard  v.  Digby,  2  CL  &  Fin.  634,  663  ; 
Williams  v.  WhUworih,  5  Beav.  325. 
The  sum  advanced  for  the  maintenance  of  Mrs.  Wood 
during  a  period  of  two  years  cannot  be  regarded  as 
excessive. 

Caldeeott,  contrd.— The  lady  was  entitled  to  income 
for  her  separate  use  nearly  as  large  as  that  of  the 
lunatic.  The  settlement  was  the  settlement  of  the 
husband,  the  income  being,  but  for  it  receivable  by  him. 
There  is  no  evidence  that  she  was  not  in  receipt  of 
an  adequate  sum  for  maintenance  from  that  source. 
She  was,  therefore,  not  entitled  to  pledge  her  husband's 
credit, 

HoU  V.  Brien,  4  B.  &  Aid.  252. 

Even  if  the  implied  authority  to  pledge  his  credit 
did  arise,  the  money  was  not  spent  in  her  support. 
Besides,  the  evidence  showed  that  she  was  under  no 
necessity  to  leave  Downham  Market. 

Wood,  V.-C,  without  calling  for  a  reply,  said  that 
it  was  new  to  him  that  a  married  woman  during  sepa- 
ration from  her  husband  was  bound  to  pledge  her 
separate  estate  for  her  support,  and  instead  of  relying 
on  the  marital  contract ;  and  he  was,  besides,  not 
disposed  to  hold  that  the  settlement  on  a  second 
marriage  of  a  fund  derived  from  a  former  husband  was 
equivalent  to  a  provision  by  the  second  husband  for  the 
maintenance  of  his  wife.  But  it  was  unnecessary  to 
decide  anything  as  to  the  former  point  on  the  present 
occasion  :  the  case  went  far  beyond  that.  He  considerad 
that  the  wife  was  justified  in  coming  to  live  in  London  : 
and  the  Lords  Justices  appeared  to  have  been  of  the 
same  opinion,  inasmuch  as  they  had  appointed  her 
committee  of  the  lunatic's  person.  Further,  regard 
being  had  to  the  position  of  the  husband  and  his 
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auuual  expenditure  previous  to  tlio  lunacy,  he  could 
not  regard  11 5Z.  as  an  excessive  allowance  for  main- 
tenance during  two  ycai-s,  even  when  the  separate 
income  was  taken  into  account. 

MiniUe.^ClaiDi  allowed ;  costs  to  be  added  to  the 
proof. 

Wood,  V.-C.       )    Godfrey  v.   Godfrey. 
15,  16  April,  1863.    ) 

Will — Construction — Precatory  Trust, 

A  testator  expressed  his  wish  that  property  hetpicaihed 
to  his  wife  should  he  used  as  to  her  seemed  best  for  her 
Qt/m  aiuL  her  children's  vxlfare : — 

Held,  071  demurrer,  that  the  vxidow  vxis  not  also- 
lutely  entitled. 

This  was  a  demurrer  for  want  of  equity. 

Reuben  Godfrey,  by  his  will,  bequeathed  to  his  wife 
the  whole  of  his  property,  and  then  proceeded  as 
follows  : — **  And  furthermore  it  is  my  dying  wish, 
that  the  property  which  I  now  bequcatli  to  my  wife 
shall  be  used  as  to  her  seemethji^best  for  her  own  and 
her  children*s  welfare." 

The  bill  was  filedjby  the  children  against  the  widow 
to  have  the  trusts  of  the  will  carried  into  execution. 

MartineaUy   for  the  demurrer,  contended  that  the 
widow  was  absolutely  entitled,  and  cited, 
Meredith  v.  Heneage^  1  Sim.  542  ; 
Oreefn  v.  Marsden,  1  Drew.  647 ; 
Knight  v.  Knight,  3  Beav.1148  ;  s.  c.   on  appeal, 

sub.  nom.  ;  Knight  v.  Boughton,  11  CI.  &  Fin. 

513; 
Briggs  v.  Penny,  3  Mac.  &  G.  554  ; 
Semard  v.  MinshvUl,  1  John.  276  ; 
Morice  v.  Bishop  of  Durham,  10  Yes.  522  ; 
Curtis  V.  JRippon,  5  Madd.  484. 

Fufe,  for  the  bill,  was  not  called  on. 

Wood,  V.-C,  said,  that  the  words  of  the  will  left 
no  doubt  on  his  mind  as  to  the  constiniction  of  it. 
The  will  must  be  read  as  if  it  bequeathed  the  whole  of 
the  testator's  property  to  his  wife  in  trust  for  herself 
md  her  children.  Where  there  wei'e  strong  expressions 
indicating  an  intention  that  the  devisee  or  legatee 
should  hold  the  -propdetj  tno  from  control,  like  the 
words  "unfettered,  mdimited,"  in  Meredith  v.  Sene- 
age,  the  words  denoting  a  wish,  request,  or  recom- 
mendation, were  considered  to  be  controlled,  and  it 
was  held  that  no  trust  was  created  ;  but  there  was  no 
gooh  indication  here.    The  only  difficulty  arose  from 
file  words,  "  as  to  her  seemeth  best ; "  but  it  was  not 
neoeasary  to  determine  now  toirhat  extent  the  children 
were  interested.    It  mij^t  be  that  those  words  wero 
merely  a  direction'as  to  the  control  and  management 
of  tiie  property,  as  had  been  held  in  a  similar  case  of 
Oosiobadie  y.   Ceetohadie  (6  Hare,   410),   where  the 
words  were  "agreeable  and  according  to  her  own 
discretion.'' 


It  was  clear  that  the  children  had  an  interest,  an 
the  demurrer  must  be  overruled  ;  but  as  the  suit  was 
for  the  benefit  of  all  parties,  the  costs  would  be  costs 
in  the  cause. 

Note, — See 

Wehb  v.  Wools,  2  Sim.  (n.s.)  267  ; 
where  the  widow  was  held  to  be  absolutely  entitled ;  and 
Shoveltan  v.  Shcmlton,  1  N.  R.  226. 

Woody  V.-C.  I    Morris r.  Honetoobibe. 
20  April,  1863. ) 

Practice — Order  of  Marcl^,  1860,  r.  1 — Anwotr 
Engrossed  en  Blue  Paper, 

An  answer  ordered  to  he  received  hy  the  Beoord  and 
Writ  Clerk  though  engrossed  on  hlii^  paper  in8tea4  of 
white, 

Bovming  Bruce  applied  to  the  Court  in  this  case 
that  the  answer  of  the  defendant  mi^t  be  received  by 
the  Record  and  Writ  Clerk,  though  engrossed  on  blue 
paper  instead  of  white,  as  directed  by  the  Order  of 
March,  1860,  rule  1,  compared  with  Cons.  Ord.  IX. 
rule  3. 

He  referred  to, 
Harvey  v.  Bradley,  10  W.  R.  705, 
in  which  a  similar  order  had  been  made  by  the  Master 
of  the  Rolls. 

The  answer  had  been  sworn  in  the  country,  and  the 
time  for  filing  it  expired  on  the  previous  Saturday,  and 
the  defendant  was,  therefore,  liable  to  attachment. 

His  Honour,  after  examining  the  answer,  said  it 
appeared  to  be  written  on  durable  paper,  and,  there- 
fore, granted  the  application. 

Vr€%€%A  V-C    )  ^^^^  ^-  Thames  Irok -works 

oV?™l    toAO      f       AND  Ship  BmLDINO  COMPANT 

21  A1.RIL,  1868.    J      (Limited).      • 

Practii»^2l  dc  22  Vict.  c.  27— Damages, 

Where  a  hill  for  specific  performance  asks  also  for  th 
damages  emisequentiaZ  on  non-performance,  and   the 
defendant  specifieaXly  performs  his  cotUraet  before  the 
hearing,  the  Court  has,  nevertheless,  jurisdiction  at 
the  hearing  to  direct  a  reference  as  to  (he  damages. 

This  was  a  suit  for  the  specific  performance  by  the 
defendants  of  a  contract  to  sell  and  deliver  on  a  certain 
day  to  the  plaintiff  a  hull  or  vessel  called  a  "  denick." 
The  second  paragraph  of  the  prayer  asked  for  the 
damages  occasioned  to  the  plaintiff  by  the  defiendants' 
nan-performance  of  their  contract. 

Subsequently  to  the  filing  of  the  billy  bat  before 
the  hearing,  the  defendants  gave  possession  of  the 
▼easel  to  the  plaintiff.  The  case  now  came  on  on 
motion  for  decree. 

JBott,  Q.(7.,  and  j^,  fixr  the  plaintifi;  adtod  fior  an 
inquiiy,  or,  if  preferred,  an^isBue  as  to  tiie  damagea 
■ndtfaaooatBof  the  rait. 
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aifard,  Q.C.,  mA  Walter,  objected  that  the  Court 
had  na  jurisdiction  u  to  the  damages  :  that  claim 
b»LTig  consequential  only  to  the  ipecific  perfarmaace 
which  bad  been  disposed  of  before  tlie  licaring, 

21  ft  22  Vict  c.  27,  s.  2  ; 
the  snit  ms  therefare  reduced  to  one  for  damages 

VooD,  V.-C;  coniidcred  that  the  Court  hod  Juria- 


mnlce  the  dep-iaition  require<l  to  the  summons.  His 
Honour,  in  alloiring  the  summoiu,  said  that  he  conid 
not  advise  the  pliuutiir  to  present  a  petition  tor  ad- 
judicnlion  in  the  face  of  the  deed  of  eonipositiou. 


Bankruptcy — -RdtaK  from  Custody — J/w- 
description  of  Batikrupt. 

A  mitrlcaeripllim  of  a  baiihmpl  in.  a  jKlituin  JUed  by 
hiinstlfrtiidcrs  the  pttUion  liable  to  be  dixmuaad. 

This  iraa  an  application  for  the  disohargo  of  the 
debtor,  who  had  filed  hia  own  patition,  from  cuMady. 
In  the  petition  ho  vaa  described  aa  a  merchant  of 
Great  Knight  Kidar  StreeL  It  appeared,  however, 
that  he  had  contracted  one  ot  more  of  Lis  debts  wbilit 
residing  at  Great  College  Street,  Westminster. 

Laicmtiice  (solictor),  for  a  creditor,  asked  that  tbs 
petition  mi^t  be  dismissed,  on  the  ground  of  inrnfl- 
cient  description. 

Denneg,  for  the  bankrupt,  contended  that  no  cre- 
ditor had  been  misled  by  the  misdescription  of  the 
bankrapt,  and  that  it  was  a  case  far  the  amendment, 
not  for  dismissal,  of  the  petition. 

HiB  HoKoint,  konever,  held  thxt  the  bankraptin 
filing  his  omi  petitiou  should  httve  kept  himself 
strictly  to  the  rates  of  the  Court,  and  dismissed  the 
petition. 


Chnillnini,  Oomr.  j 
lSa:20AFRiL,  18fl3.    I 


Be  William  Woohlbt, 


BanJcrupUg    Act     1861,     «ct-     &S—Paptn — 
Ditcretion    of    Court. 

Applieatumfor  an  order  to  dclirer  papers,  Ac.,  ttader 
the  BSlh  Met  of  Hie  Banlmtpteif  Ad  of  18S1,  ntwf 
be  made  within  a  neuondbie  time,  and  it  is  in  the 
dieeteliim  of  the  Court  to  <jrant  or  refuse  aiuA  appU- 
caiiim. 

The  facts  of  this  ease  were  as  fdlotn  :— 

In  ISll,  Smyth  and  Uawson  were  appointod 
udgnees  of  WUIiun  Woodley,  an  insolvent  Smyth 
acted  not  only  as  assignee,  but  as  solicitor  to  the  in- 
solvent's jsstate.  Subsequently,  in  1S46,  Van  Heythen 
was  appointed  solicitor  to  the  estate,  and  all  deeds  md 
writings  then  relating  to  it  were  delivered  to  him. 

In  184S  Hawson  died,  and  in  December,  18S0, 
Van  Heythen  also  died.  Subsequently  to  that  data 
Mr.  Grtatorec  woa  appointed  solicitor,  the  nnder- 
standing  between  him  and  Smyth  being,  thathesbonld 
look  to  the  estate,  and  not  to  Smyth  for  costs ;  and  a 
sum  of  between  4001^  and  GOOI.  was  afEenvnrds  cUamad 
by  Qreatorej!  for  costs.     In  1881  Smyth  was  remorsd 
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for  misconduct  from  his  office  of  assignee,   and  the 
present  assignee  appointed. 

Sargood  applied,  under  the  65th  sect,  of  the 
1^2  Vict.  c.  110,  on  behalf  of  the  present 
assignee  of  the  estate  of  Woodley,  the  insolvent,  for 
an  order  upon  Smyth  for  the  delivery  up  by  him  of 
certain  pa|)ers  and  documents  which  had  come  into  his 
possession  as  such  assignee,  and  still  remained  in  his 
])Osscssion,  and  were  necessary  for  the  administration 
of  the  insolvent's  estate. 

It  would  be  alleged  that  these  papers,  &c.,  were 
no  longer  in  the  possession  of  Smyth,  and  that  he 
had  delivered  them  to  Greatorex,  who  had  a  lien 
on  them  for  costs.  This  was  no  answer  to  the 
application.  Smyth,  as  assignee,  was  in  a  fiduciary 
position,  and  had  not  done  his  duty  in  parting  with 
the  deeds.  The  proper  course  was  to  summon  Smyth 
before  the  Court  to  produce  the  papers,  and  if  there 
was  any  valid  lien  on  the  papers,  &c.,  he  would 
have  to  pay  it. 

Bagley,  carUra,  submitted  that  under  the  circum- 
stances not  only  were  these  papers,  &(%,  not  in  the 
possession  of  Smyth,  so  that  he  could  deliver  them  up, 


but  were  to  be  treated  just  as  if  they  had''1)eeu 
destroyed  or  burnt.  The  order  would  therefore  be  tm- 
reasonable,  and  could  not  possibly  t>e  complied  with. 

His  Honour,  after  stating  the  facts  of  the  case, 
said  that  he  did  not  think  that  what  he  Was  here  lutked 
to  do  was  within  the  intention  of  the  Act.  But  clearly,, 
whether  it  was  or  not,  there  was  a  discretion  in  the 
Court  either  to  accede  to  orreftise  this  appHcatioti/ttUd 
the  latter  course  he  considered  was  the  proper  one  to 
adopt.  Moreover,  applications  under  this  §ecti<m 
should  at  least  be  made  within  a  reasonable  time,  4nd 
in  this  case  the  papers,  &c.,  had  gone  out  of  th«  hands 
of  Smyth  into  those  of  Greatorex,  long  before  the  re- 
moval of  the  former  from  his  office  of  assignee.  The 
words  of  the  statute  were,  **  shall  remain  in  his  or  their 
hands."  A  verj'  long  time  had  elapsed  since  these 
papers,  &c.,  wei-e  in  the  possession  of  Smyth.  In  dis- 
missing the  application  now.  His  Honour  said  that  he 
would  be  willing  to  grant  a  summons  for  the  examina- 
tion of  Greatorex,  in  order  that  the  assignee  might 
ascertain  what  lien  he  had  on  the  i)apers,  Ac.,  and 
that  evidence  might  justify  another  form  of  pro- 
ceedings. 


COMMON   LAW. 


Q.B. 

16  April,  1863 


.} 


Gbat  and  "Wife  u  Pullen  and 
Hubble. 


Nuisance — Contractor  and    Employer — Negli- 
gence—lS  <C-  19  Vict.  c.  120. 

The  ormier  of  premises  toilKin  Vie  district  of  a  local 
hoard  of  loorks  having  been  ordered  to  abate  a  nuisance 
existing  tJterean,  employed  a  contractor  to  do  the  neces- 
sary ioorks.  In  the  course  of  their  execution  a  trendi 
vxLS  dug  across  a  public  highvay^  under  Vie  powers 
given  by  18  <C*  19  Vict,  c.  120,  and  after  Vveir  cotn- 
pletionj  owing  to  this  trench  not  being  properly  and 
suffidently  filled  up,  a  per»on  passing  along  Vic  highvxiy 
fell  into  it  and  teas  injured  : — 

Held,  tluU  Vie  contractor  only,  and  not  the  owner  of 
the  premises,  was  liable,  notwithstanding  the  provisions 
contained  in  sect.  110  of  the  above  Act, 

This  was  an  action  tried  before  Blackburn,  J. ,  at 
Guildhall,  during  the  sittings  after  Hilary  Term.  The 
declaration  contained  two  counts :  the  first,  for  a 
nuisance  in  cutting  a  trench  across  a  public  highway, 
into  which  the  plaintiff's  wife  fell ;  and  the  second, 
for  having  made  a  trench  across  a  public  highway,  under 
the  powers  given  by  the  18  &  19  Vict  c.  120,  and  not 
having  properly  filled  it  up  as  required  by  that  Act. 
It  appeared  that  the  defendant  Pullen  was  the  owner 


of  a  house,  in  the  occupation  of  a  tenant,  within  the 
distiict  of  the  Greenwich  Board  of  Works,  and  that 
the  defendant  Hubble  was  the  inspector  of  nuisances 
to  that  Board.  Some  nuisance  having  arisen  from  the 
cesspool  belonging  to  this  house,  Pullen  was  required 
to  abate  it,  and  he  accordingly  told  Hubble  to  get  all 
the  works  necessary  for  that  purpose  executed,  which 
he  undertook  to  do,  but  in  reality  did  them  himself. 
In  the  course  of  their  execution  it  became  necessary  to 
cut  a  trench  aci'oss  a  public  highway  for  the  purpose  of 
branching  a  drain  from  the  cesspool  to  the  main 
sewer  underneath  it,  under  the  powers  given  by 
sect.  77  of  the  18  &  19  Vict.  c.  120.  Upon  the  com- 
pletion of  the  works,  this  trench  was  filled  in ;  but 
owing  to  the  improper  materials  used,  and  to  their 
not  being  sufficiently  rammed  down,  it  remained  to 
some  extent  open,  and  the  female  plaintiff,  whilst 
passing  along  the  road,  fell  into  the  excavation,  and 
sustained  considerable  injury.  Under  these  circum- 
stances the  jury  found  for  the  plaintiff,  for  69/.,  as 
against  the  defendant  Hubble  ;  but  under  the  direc- 
tion of  the  learned  Judge,  they  returned  a  verdict  for 
the  defendant  Pullen,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  the  verdict  against  that 
defendant  also. 

ff,  MUls,  Q.C.,  now  moved  accordingly. 
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Tint  act  of  cntting  the  trench  being  a  naisance  at 
Common  Iav,  ow  only  be  justified  under  the  powers 
pTeabjthelS  ft  IS  Vict.  c.  12D,  but  sect.  110  of 
that  Act  prarides  that  whenever  &  street  ia  brolcen  up 
or  opeDod,  the  persm  so  opeaing  it  "  ahall  with  all 
ConTenient  q)eed  complete  the  work  on  account  ot 
«hii^  the  earns  is  broken  up  or  opened,  and  make  l 
gpod  the  nuface  or  eoil  to  broken  up  or  opened."  1 
nacole  that  the  two  defendanta  stand  in  the  relation 
of  amployer  and  contractor,  and  not  in  that  of  master 
■nd  lerTBiit;  but  1  say  that  the  defendant  PuUen  j 
mmot,  by  merely  employing  a  contractor,  though  he  | 
be  a  competent  person,  rid  himself  of  the  obligation 
cut  upon  him  by  the  etstute  of  restoring  the  highway  | 
to  its  ofigina]  condition.  This  case  is,  in  reality,  uu-  ;' 
dUtinguiBhBble  from  I 

ffoU  V.  SiUingboum  and  Sheemea  Sailaay,  30  I 
L.  J.  Ex.  ei.  I 

CoCKBPItS,  C.J,— r  think  that  in  this  case  there  | 
should  be  DO  rule.  There  is  nothing  to  take  it  out  of 
the  commoFn  doctrine,  that  if  a  person,  whether  in  the 
eierdse  of  hb  rights  as  a.  private  individual,  or  under 
the  pmren  given  him  by  s,  statute,  employs  a  oon- 
tnctor  to  flo  certain  work,  and  the  contractor  in  the 
performance  of  that  work  is  gnitty  of  negligence,  the 
contractor  alone  is  liable.  This  cose  ia  distinguishable 
irata  that  of  Hole  v.  SiUingbaum  and  Shetraea  Rail- 
way, relied  on  by  Mr.  Mills.  There,  a  Company 
wen  authorised  to  construct  a  bridge,  and  with  a 
riew  to  prevent  any  obstruction  to  the  navigation  of 
the  river,  they  were  directed  to  erect  a  swing  bridge. 
They  employed  a  contractor,  and  he  made  a  bridge 
vhich  wonld  not  swing,  and  which  impeded  the 
plMotiff  while  navigating  the  river ;  then  it  was  said — 
this  ia  the  case  of  a  duty  cast  by  Act  of  Parliament 
npon  the  Company,  and  they  rannot  absolve  thera- 
Kli^es  from  it  by  the  employment  of  a  contTHctor,  In 
the  present  case,  however,  persons  have  authority  by 
Act  of  Parliament  to  dig  up  the  highway,  and  then 
[he  doty  is  cast  upon  them  of  filling  up  the  excava- 
tions  so  made,  and  this  is  to  be  done  with  all  conve- 
nient despatch.  All  that  this  enactment  provides  for 
ia,  that  the  work  shall  be  done  with  all  cpnyenient 
da|iatch,  but  the  obligation  to  do  it  would  have  been 
the  euue  without  any  such  provuiion,  which  is  only 


liable 
CUof 


Justice  that  the  proviuons  of  this  Act  are  impliedly 
contained  in  all  such  Acts,  and  do  not  affect  the  pre- 
sent question.  ffoU  v.  Siiiingboum  and  SJteemeu  Rail- 
I  leaif  was  the  case  of  a  nuisance.  There  the  Company 
I  had  no  right  to  obatrnct  the  highway,  except  by  a  bridge 
;  which  could  open  ;  and  as  the  bridge  made  did  not 
I  open,  there  was  an  obstruction  and  a  liability  from 
day  to  day.  But  this  va  merely  the  case  of  a  contractor 
who  has  been  negligent  in  the  performance   of  his 

1  Blackburv,  J, — I  am  of  the  same  opinion.  I  think 
this  case  cannot  be  taken  out  of  the  gJBeml  mle,  un- 
less the  ennctment  has  put  the  defendant  PilUen  in 
the  poaition  of  warranting  that  the  trench  should  be 
filled  up  perfectly  from  the  beginning.  But  I  think 
that  sect.  110  was  merely  introduced  for  the  purpose 
of  annexing  the  penalty  provided  for  by  the  following 
section,  which  imposes  a  pecuniary  penalty  merely, 
and  does  not  create  the  liability  contended  for — 
namely,  that  the  employer  should  be  liable  for  tbo 
negligence  of  the  contractor,  from  which  alone  the 
injury  here  arose.  If  notice  had  been  given  to  the 
owner  after  the  ditch  had  been  filled  up  of  its  im- 
proper condition,  other  questions  might  have  arisen  ; 
but  there  was  no  such  notice  in  the  present  case,  and 
the  accident  having  arisen  from  the  imperfect  manner 
in  which  the  drain  was  filled  np,  owing  to  the  ne^i- 
gence  of  the  contractor,  the  owner  is  not  liable. 

Mellor,  J.  — I  am  of  the  same  opinion.  There  was 
here  no  warranty  on  the  part  of  the  owner  that  the 
ditch  should  be  properly  fiOed  up.  In  the  case  cited, 
there  was  a  perpetual  obligation  that  if  the  bridge  was 
conitmcted  at  all,  it  should  always  be  kept  in  such  a 
manner  as  to  canse  no  obstniction  to  the  navigation. 
SuU  n/ated. 


^  [    Forbes  r.  Smith. 

17  April,  1863.      S 

Goodt  bargained  and  told — Good*  told  and 
delivered. 

When  Ihe  property  in  goads  haa  pasted  by  delivery, 
on  action  far  goads  bargaitud  and  told  will  jut  lie 
against  the  ixndafor  their  price. 

Declaration  for  goods  bargained  and  sold,  claim- 
ing 71.  Is.  lid. 

Pleas^l)  except  as  to  51.  Us.  Id.,  never  indebted  : 
(2}  as  to  51.  lis.  Id.,  payment  after  action  :  (3)  as  to 
SI.  lis.  Id.,  delivery  of  certain  goods  alter  action  In 
satisfaction.     Issues  thereon. 

At  the  trial  before  the  Secondary  of  the  City  of 
London,  it  appeared  that  the  pl^tifT  was  a  warehouse- 
man in  Iiondon,  and  the  defendant  a  draper  at  Sitting- 
bourne  in  Kent.  The  plaintiff's  traveller  took  an 
order  from  the  defendant  for  goods  to  the  amount  of 
30f.  ISt.  Od.,  aud  goods  to  that  amount  were  sent  to 
the  defendant.  Ue,  however,  returned  goods  to  the 
valne,     according    to    the   plaintiff's    evidence,    of 
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23/.  175.  Id.  ;  and  this  action  was  brcmght  to  recover 
7/.  1*.  lld.j  the  price  of  those  which  he  had  kept. 
Before  action,  the  defendant  offered  to  pay  5Z.  11«.  7d., 
I^nt  the  plaintiff  said  he  would  only  accept  it  on 
Account.  After  action,  51.  lis.  7d.  was  accordingly 
paid  by  the  defendant  to  the  plaintiff.  It  was  sub- 
mitted by  the  counsel  for  the  defendant  that  the 
-plaintiff  must  be  non-suited,  on  the  ground  that  he 
ought  to  liave  declared  for  **  goods  sold  and  delivered,*' 
4ind  not  for  **  goods  bargained  and  sold. "  It  was  also 
submitted  that  the  Secondary  had  no  power  to  amend 
the  declaration.  The  Secondary  did  not  amend  the 
<lQclaration,  and  non-suited  the  plaintiff. 

Laxtoji  now  moved  for  a  rule,  calling  on  the  defen- 
^nt  to  show  cause  why  the  non-suit  should  not  be  set 
aside  and  a  new  trial  had,  on  the  ground  that  there 
was  evidence  to  go  to  the  Jury  upon  the  count  for 
^oods  bargained  and  sold. 

He  contended  that  it  wus  clear  that  a  count  for 
^oods  sold  and  delivered  would  have  been  sufficient, 
and  that  evidence  of  goods  sold  and  delivered  neces- 
sarily included  evidence  of  goods  bargained  and  sold. 

Where  goods  have  been  sold  under  a  contract  of 
**sale  or  return,"  and  the  person  to  whom  they  have 
Ijeen  sent  has  not  returned  them  within  a  reasonable 
time,  it  is  held  to  be  an  absolute  sale, 
Moss  V.  Suxet,  20  L.  J.  Q.  B.  167 ; 
Beverley  v.  Lincoln  Gas  Company,  6  A.  &  £.  829. 
Here  there  has  been  a  sale  of  this  nature,  and  the 
circumstances,  it  is  submitted,  amount  to  evidence  that 
the  propert}*-  x>assed  by  reason  of  such  sale. 

Per  Curiam.— <<7oafe6ur»,  (7./.,  Grampton,  Black-' 
ifurjtf  and  M4llor,  J  J. )  There  will  be  no  rule.  In  Most 
v.  Sweet,  the  Court  held  that  the  evidence  supported  a 
oount  for  goods  sold  and  delivered,  and  therefore  that 
case  is  not  in  point  here.  In  a  note  in  BtUlen  and  Leakeys 
Precedents,  Ist  cd.  p.  22,  I  find  it  stated,  that  "  if  the 
^oods  have  been  actually  delivered,  and  the  delivery 
was  part  of  the  consideration  for  payment,  the  count 
for  goods  bargained  and  sold  will  not  lie ;  but  the  count 
for  goods  sold  and  delivered  should  be  used."  That  is 
both  good  law  and  sound  common  sense.  Here  the 
property  passed  by  delivery,  and  therefore  the  count 
fbr  goods  bargained  and  sold  cannot  be  supported. 

Bule  refused. 


Q.  Bi 

18  APRIL)  1868. 


Campbell  v.  Spottiswoode. 


Libel — Criticism  of  Public  Works  and  the  Con- 
duct of  Public  Men — Privileged  Communica- 
tion. 

Although  any  seheme  pMicly  put  forward,  or  the 
conduct  of  pvhlic  men,  is  open  to  hostile  and  ir^urioue 
'Criticismt  yet,  where  a  writer  inapuMic  newspaper,  in 
the  course  of  such  criticism,  imputes^  vnthout  founda* 
Hon,  base  and  improper 'motives,  U  is  nod^mee  to  an 


action  of  libel  brought  in  respect  of  such  impuJUUiions 
that  the  lorUer  honestly  believed  them  to  be  weU  founded. 

This  was  an  action  of  libel,  tried  before  Cockbum, 
C.J.,  at  GuiUhall,  during  the  sittings  after  Hilary 
Term.  The  defendant  is  the  printer  of  the  Saturday 
Review,  and  the  action  was  brought  to  recover  damages 
for  an  alleged  libel  contained  in  an  article  which  ap- 
peared in  that  poriodicaL  The  plamtiff  (Dr.  Campbell) 
is  the  editor  and  part  proprietor  of  two  religious  news- 
papers called  the  British  Standard  and  Ensig^h  and  in 
these  papers  he  published  certain  letters,  entitled 
''Missions  to  China,"  to  which  were  appended  certain 
announcements  and  appeals  to  the  religious  public,  of 
which  the  following  is  a  specimen  : — 

"  Co-operation  is  earnestly  invited  to  aid  in  sending 
forth  on  all  ffldes  arguments  and  appeals,  calculated  to 
awaken  compassion  for  the  lost  millions  of  the  land  of 
China."  "The  free  circulation  list  now  amounts  to 
upwards  of  20,000  copies,  included  in  which  are  the 
following  -.—The  Hon.  Charlotte  Margaretta  Thompson, 
Prior  Park,  Bath,  6,000  ;  the  Earl  of  Gainsborough, 
1,000 ;  the  Earl  of   Shaftesbury,   1,000  ;    the  Hon. 

Arthur  Kinnaird,  1,000 ;  the  Rev.  Dr. and  friends, 

1,000.  While  this  is  worthy  of  the  generous  donors 
and  the  matchless  cause,  it  is  full  of  encouragement  to 
the  editor,  and  highly  cheering  to  myself.  I  do  trust 
that  the  noble  example  here  set  will  have  the  effect  of 
calling  the  attention  of  many  Christians  of  zeal  and 
means  who  have  hitherto  neglected  China. " 

In  another  of  the  lists  of  subscribers  for  copies  for 
distribution  were  the  following  :— "  R  G.  250  copies ; 
a  London  Minister,  120 ;  an  Old  Soldier,  100. "  Various 
letters  were  likewise  x^^^^i^^^  oii®  of  which  was 
as  follows : — 

**  Ah,  would  we  have  our  great  Protestant  principle^ 
privileges,  and  blessings,  more  widely  propagated  and 
more  securely  perpetuated,  then  let  us  to  a  man 
willingly,  liberally,  and  prayerfully,  set  up  an  Ensign 
for  the  nations.     Put  me  down  for  500  copies." 

Upon  these  announcements  and  appeals,  the  article 
complained  of  as  libellous  commented,  and  the  follow* 
ing  were  amongst  the  passages  selected  as  the  subject 
of  complaint : — 

"  The  doctor  refers  frequently  to  Mr.  Thomx>son  as 
his  authority — so  frequently  that  we  must  own  to 
having  had  a  transitory  suspicion  that  Mr.  Tl  was 
nothing  more  than  another  Mrs.  Harris,  and  to  believe, 
with  Mrs.  Gamp's  acquaintance,  that  *  there  never 
was  no  such  person. '  But  as  Mr.  Thompson's  name 
is  down  for  5000  copies  of  the  Ensign^  we  must  accept 
his  identity  as  fully  proved,  and  we  hope  the  publisher 
of  the  Ensign  is  equally  satisfied  on  the  point.  Cer- 
tain it  is  that  Mr.  Thompsoia.  knows  more  about  Ghiua 
than  anybody  else  in  Eagland." 

*'  To  spread  the  knowledge  of  the  Gospel  in  CStina 
would  be  a  good  knd  an  exeellantthing,  and  worthy  of 
all  praise  and  eneomagonniit ;  but  to  make  sucIl  a 
work  a  mere  pretext  for  puffing  an  obaevie  newipaper 
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Into  circulation,  is  a  most  scandalous  and  flagitious 
set,  a&d  it  is  this  act»  we  fear,  we  must  charge  against 
Dr.  Campbell  Buy  the  letters,  and  save  the  heathen. 
About  twenty-five  letters  will  be  *  required  *  ;  they 
must  be  circulated  and  read,  and  for  this  *  I  am  wholly 
dependent  on  the  good  offices  of  the  friends  of  the 
heathen.'  There  is  no  disguise  in  all  this.  Letters 
from  corresiwndents,  all  bearing  the  mark  of  one  hand, 
pot  the  matter  on  a  very  simple  basis.  ^  Ah,'  writes 
ooe,  '  would  we  have  our  great  Protestant  principles, 
privileges,  and  blessings  more  widely  propagated,  and 
more  securely  perpetuated,  then  let  us  to  a  man 
wxUingly,  liberally,  and  prayerfully  set  up  an  Ensign 
for  the  nations.'  The  good  soul  adds,  '  put  me  down 
for  500  copies. ' 

''There  hare  been  many  dodges  tried  to  make  a 
losing  paper  'go,'  but  it  remained  for  a  leader  in  the 
Konconfonnist  body  to  represent  the  weekly  subscrip- 
tioDs  as  an  act  of  religious  duty.  Moreover,  the  well- 
known  device  is  resorted  to  of  publishing  lists  of  sub- 
scribers, the  authenticity  of  which  the  public  have,  to  say 
the  least,  nomeans  of  checking.  '  R.  6. '  takes  24  0  copies ; 
'  A  London  Minister, '  120  ; '  An  Old  Soldier, '  100  ;  and 
so  on.  Few  readers,  we  imagine,  will  have  any  doubt 
in  their  minds  as  to  who  is  the  '  Old  Soldier.' " 

At  the  trial,  it  was  contended,  on  the  part  of  the 
plaintiff,  that  these  passages  imputed  to  him  the 
Mrious  charge  of  fabricating  fictitious  subscription 
lists,  and  of  trying  to  procure  subscriptions,  pro- 
fessedly for  the  conversion  of  the  heathen,  but  in 
reality  for  the  purpose  of  filling  his  own  pocket,  and 
the  plaintiff  and  other  witnesses  were  called  to  show 
that  such  charges  were  without  foundation.  On  the 
other  hand,  it  was  contended  for  the  defendant,  that 
the  article  was  such  a  comment  as  the  defendant  was 
entitled  to  make  upon  the  scheme  publicly  put  for- 
ward by  the  plaintiff ;  and  that  even  if  it  did  impute 
improper  motives  to  the  plaintiff,  it  was  not  actionable, 
if  the  writer  honestly  believed  such  imputations  to  be 
well  founded. 

The  Chief  Justice,  in  summing  up,  told  the  jury 
that  the  plaintiff,  by  putting  forward  to  the  world  the 
writingiB  which  had  been  commented  on,  had  exposed 
himself  to  public  criticism  ;  and  if  they  thought  that 
the  effidct  of  the  article  complained  of  was  merely  to 
comment  in  a  hostile  spirit  upon  the  scheme  put  for- 
ward by  him,  the  defendant  was  entitled  to  their 
vetdict ;  but  that  if,  in  their  opinion,  the  article  went 
beyond  that,  and  imputed  to  plaintiff  base  and  im- 
ptoper  motives,  which  the  evidence  had  shown  to  be 
without  foundation,  he  thought  that  they  ought  to 
find  fiir  the  plaintiff  And  die  further  stated  that,  in 
his  o|riiikin,  it  was  no  defence  that  the  writer  honestly 
Uicrad  the  imputations  made  to  be  well  founded.  At 
the  flne  time  he  asked  them,  if  they  returned  a 
the  plainti£^  but  were  of  opinion  that  the 
^  in^ntations  under  an  honest  and 
».teUftf  thftt  they  were  well-founded,  to  find 


The  jury  returned  a  verdict  for  the  plaintiff  for 
50/.,  finding  at  the  same  time  "that  the  writer  in 
the  Saturday  Rtview  believed  his  imputations  to  be 
well  foimded."  Upon  this  finding,  the  learned  Judge 
directed  the  verdict  to  be  entered  for  the  plaintiff, 
but  reserved  leave  to  the  defendant  to  move  to  enter 
the  verdict  for  him. 

Bcmllt  Q.C.,  now  moved,  pursuant  to  this  leave,  for 
a  rule  to  enter  the  verdict  for  the  defendant,  and  also 
for  a  new  trial,  on  the  ground  of  misdirection.  The 
same  point,  however,  substantially  was  argued  under 
both  these  heads. 

The  learned  counsel  contended  that  the  ai'ticle  com- 
plained of,  consisting  of  comments  upon  the  public 
writings  of  the  plaintiff,  was  privileged,  and  that,  so 
fai  from  there  being  any  evidence  of  actual  malice,  tho 
jury  had  expressly  negatived  its  existence.  Ho  argued 
further,  that  the  only  limit  to  the  right  of  commenting 
upon  public  works,  or  the  conduct  of  public  men,  was, 
that  the  person  making  such  comments  should  honestly 
and  bmid  fide  believe  them  to  be  well  founded,  and 
that,  therefore,  upon  the  finding  of  the  jury,  tho 
verdict  ought  to  be  entered  for  the  defendant.  In 
support  of  these  propositions,  he  cited 

Pari3  V.  Xwy,  2  F.  &  F.  71 ;  s.  c.  30  L.  J.  C.  P. 
11; 

Tunibull  V.  Bird,  2  F.  &  F.  508  ; 

Eastwood  V.  Hobnes,  1  F.  &  F.  347 ; 

Beatson  v.  Skene,  5  H.  &  N.  838  ; 

MaUland  v.  Bramuxll,  2  F.  &  F.  623  ; 

Carr  v.  Oood,  1  Camp.  N.  P. 

BaylisY.  Lawrence,  11  Ad.  &  El.  920  ;  and 

1  Starkic  on  Libel,  180,  304,  805. 

CocKBURN,  C.J. — I  am  of  opinion  that  in  this  caao 
there  ought  to  be  no  rule.  The  article  on  which  thi» 
action  is  brought  ia  unquestionably  libellous.  It  im- 
putes to  the  plaintiff  that,  putting  forward  the  great  and 
sacred  cause  of  tho  dissemination  of  religion  amongst 
the  heathen,  the  plaintiff  was  acting  merely  as  an 
impostor,  his  aole  motive  being  to  put  money  into  his 
own  pocket,  by  inducing  persons  to  subscribe  to  his 
newspaper,  and,  as  incidental  to  tho  furthering  of  this 
base  purpose,  it  charges  him  with  publishing  in  his 
paper  as  genuine  a  fictitious  correspondence,  addressed 
to  him  by  imaginary  persons ;  and  it  goes  still  further, 
imputing  that  he  published  a  fictitious  subscription 
list.  Now,  that  these  are  most  serious  imputations  on 
a  man's  character  no  one  can  doubt ;  but  it  is  said  that 
the  announcements  put  forward  by  the  plaintiff  in  a 
public  newspaper  were  open  to  public  criticism ;  and  I 
quite  concur  in  that  view,  and  think  they  were  fairly 
open  to  ridicule.  It  seems  to  me  tluit  the  line  must 
be  drawn  between  hostile  criticism  upon  a  man's  public 
conduct  and  the  motives  by  which  that  conduct  is  sup- 
posed to  have  been  actuated,  and  that  you  have  no- 
right  to  impute  to  a  man  whose  conduct  you  assail,  and 
who  may  be  fairly  open  to  your  attacks,  base,  sordid, 
and  dishonest  motives,  unless  there  is  so  much  ground 
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for  the  imputation  that  a  jury  shall  think,  not  only 
that  you  had  an  honest  belief  in  the  truth  of  your  state- 
ments, but  that  your  belief  is  not  without  foundation. 
Now,  in  this  instance,  it  turaed  out  that  the  charges 
were  wholly  and  utterly  without  foundation.  It  may 
bo  that  the  Doctor,  in  addition  to  religious  zeal,  may 
not  have  been  wholly  insensible  to  the  collateral  object 
of  promoting  tlie  circulation  of  his  paper.  But  there 
was  no  foundation  for  saying  that  he  had  been  guilty 
of  the  base  and  fraudulent  motives  imputed,  and  that 
he  had  resorted  to  false  devices  to  induce  persons  to 
subscribe  to  his  newspapers.  Tliat  being  so,  the  de- 
fendant took  his  stand  upon  the  narrower  ground  of 
privilege,  aud  asserted  that  because  the  writer  had  a 
bond  fide  belief  that  the  statements  were  true,  there- 
fore he  was  not  liable  for  the  libellous  imputations  he 
had  made  ;  but  I  cannot  assent  to  that  doctrine.  It 
was  competent  to  the  defendant  to  denounce  the 
Doctor's  scheme  ;  and,  perhaps,  he  might  have  sug- 
gested that  the  effect  would  only  be  to  put  money  into 
his  own  pocket  But  he  went  beyond  that,  and 
suggested  that  he  was  actuated  only  by  the  desire  of 
doing  so,  and  that  he  resorted  to  fraudulent  means  of 
doing  so,  and  that  was  going  much  further  than  the 
law  has  ever  before  been  carried.  None  of  the  cases 
cited  seem  to  me  to  go  so  far.  It  is  said  that  it  is  for 
the  interests  of  society  that  men's  public  conduct 
should  be  criticised  without  any  other  limits  than  those 
of  the  honest  belief  of  the  writer ;  but  it  seems  to  me 
that  we  all  have  an  equal  interest  in  the  maintenance 
of  the  public  character  of  public  men,  and  public  affairs 
never  could  be  conducted  by  men  of  honour  with  a 
view  to  the  welfare  of  the  country,  if  we  were  to  sanc- 
tion attacks  upon  them  destructive  of  their  honour  and 
character,  and  made  without  any  foundation.  If  a 
jury  should  find  not  only  that  the  attack  was  honest, 
but  also  well-founded,  then  it  would  not  be  the 
subject  of  an  action.  But  we  should  not  be  laying 
down  the  law  according  to  what  it  has  been  understood 
to  be,  and  as  it  is  essential  to  the  best  interests  of 
society  that  it  should  be,  if  we  were  to  say  that 
because  a  public  writer  fancies  the  conduct  of  a  public 
man  is  open  to  suspicion,  he  may  assail  his  character 
and  drag  him  into  the  mire.  In  this  case  tlie  jury 
could  not  have  been  asked,  with  any  hope  of  success,  to 
say  that  there  was  any  foundation  for  the  imputations, 
and  I,  thei-efore,  am  clearly  of  opiiuon  that  the  verdict 
for  the  plaintiff  must  stand,  and  that  there  should  be 
no  rule. 

Crompton,  J.— I  am  of  the  same  opinion,  and  for 
the  reasons  given  by  my  Lord.  We  must  take  the 
jury  to  have  found  that  the  imputations  made  were 
not  within  the  range  of  fair  comment.  Now  to  my 
mind  it  is  of  the  utmost  importance  that  there  should 
b«  ample  freedom  of  criticism  on  any  public  man  or 
matter,  and  it  is  always  a  question  for  the  jury 
whether  the  comment  is  fair  or  not,  and  the}'  should 
not,  I  think,  look  too  minutely  at  particular  expres- 


sions, but  have  it  left  to  them  whcfther  as  a  whole  it  i^ 
fair.    But  where  a  writer  goes  further,  and  imputefl 
base  motives  not  waminted  by  the  occasion,  it  ia  no 
defence  in  point  of  law  that  he  bond  fide  belieyed  that 
he  was  publishing  what  was  true.     The  first  questioa 
to  my  mind  in  such  cases  as  the  present  is,  whether 
the  writing  is  a  libel  or  not— it  is  no  libel  if  it  iA 
within  the  fair  limits  of  criticism  ;  and  it  is  in  refer- 
ence to  the  question  that  bona  fides  has  been  spokeniof 
in  many  cases,  and  not  with  regard  to-  any  ground  of 
privilege.     It  is  put  in  this  case  that  there  is  a  prrri- 
lege    in    newspaper  writers   commenting    on  pobllc 
matters    to    use    defamatory   langiu^    if    they  be- 
lieved it  to  be  true.     Now  there  is  a  class  of  cases 
where  there  is  properly  speaking,   a  privilege^    but 
that  is  where  a  particular  immumty  attaches  to  a 
class,   or  to  individuals  in  a  particular  position  or 
having  particular  duties,  and  such  persons  are  privi- 
leged to  assert  what  they  believe  to  be  true  without 
being  liable  to  an  action  unless  express  malice  is 
proved.     But  in  this  case  there  is  no  such  privilege — 
it  is  not  set  up  as  the  prinlege  of  any  particular  ehiss, 
or  any  particular  person,  but  as  the  right  of  all  per- 
sons in  the  nation  to  discuss  public  matters,  and  in  so 
doing  to  defame  individuals,  provided  it  be  not  done 
maliciously.     I  am  at  a  loss,  however,  to  see  how  they 
can  have  a  right  to  go  beyond  the  limits  of  fair  dis- 
cussion,  and  to  impute  base  motives  because  they 
believe  them  to  be  true.     It  is  necessary  to  confine 
these  cases  of  privilege  to  those  in  which  there  is  some 
special  interest  or  duty  lekding  a  man  to  come  forward 
with  the  slanderous  matter,  and  I  think  we  should 
confine  them  to    those    already  established  bylaw, 
because  the  {larty  slandered  has,  in  such  cases,  no 
means  of  setting  himself  right  with  the  publia      I 
think  therefore,  as  it  was  found  by  the  jury,  that  the 
article  in  question  went  beyond  the  limits  of  fair  c(»n- 
ment,  the  defendant  was  bound  to  show,  either  that 
he  had  some  privilege  beyond  the  rest  of  the  Queen's 
subjects,   or  that  the   imputations  made  were  well 
founded,  neither  of  which  he  has  done.    The  word 
'^  privilege"  has  been  used  in  a  loose  way  in  some  of 
the  cases  cited  in  reference  to  the  right  of  fair  com- 
ment, but  there  is  no  privilege  properly  speaking  in 
such  cases  as  the  present.     I  think,  therefore,  that  the 
verdict  in  this  case  was  right,  and  that  the  finding  of 
the  jury  that  the  writer  believed  what  he  wrote  to  be 
true,  affords  no  answer  to  this  action. 

Blacrburn,  J.— I  am  of  the  same  opinion.  The 
point  in  question  is  so  well  decided  and  dear  that  I 
think  we  should  do  wrong  in  throwing  any  doubt  upon 
it  by  granting  a  rule.  It  is  of  importance  that  it 
should  be  borne  in  mind  that  the  question  here  is  not 
whether  the  x>ublication  is  privileged  or  not,  but 
whether  it  was  or  was  not  a  libel.  The  word  *'  privi- 
lege'' is  often  used  loosely  and  in  a  popular  sense  as 
applied  to  matters  which  are  not,  properly  speskingt 
*'  privileged."    But,  as  I  use  it  now,  it  means  that  a 
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permn  stands  in  such  a  relation  to  the  circumstances 
that  the  words,  which,  if  used  by  others,  would  "be 
ibelloosy  are  not  so  when  spoken  by  that  particular 
person.  This  is  the  case,  for  example,  where  a 
cfaarscter  is  givvn  to  a  servant,  where  there  is  a  pcti- 
tioQ  to  tha  Lord  Chancellor  to  remove  some  one  from 
tfe  commission  of  the  peace,  or  a  memorial  to  the 
Hflma  Secretary, — and  the  cases  of  Beaison  v.  Skene, 
and  MaiUand  r,  BratnweU,  fall  within  the  same 
clan,  and  so  I  think  does  the  case  of  Eastwood 
T.  Hoimes,  if  rightly  considered.  Now,  in  all  such 
cases,  where  at  party  stands  in  such  a  relation  from  the 
facts  of  the  esse  that  he  is  privileged,  it  is  necessary 
to  give  evidence  of  express  malice.  But  there  is  no 
authority  to  Aow  that  the  publisher  or  editor  of  a 
newspaper  stands  in  any  privileged  situation  different 
from  that  of  the  rest  of  the  Queen's  subjects.  But 
where  a  party  has  made  public  a  statement  bearing  bn 
public  matters,  and  by  making  it  public  has  justified 
comment,  all  the  Queen's  subjects  have  a  right  to 
comment  on  it,  and  if  they  do  not  exceed  that  riglit  they 
are  not  guilty  of  libel.  And  the  question  here,  it 
jwms  to  me,  is  not  whether  these  comments  were 
privil^ed,  but  whether  the  article  did  exceed  fair 
comment  on  what  the  plaintiff  had  written.  In  this 
<'Me  it  came  to  be  quite  obvious  that  if  the  comments 
weut  the  length  of  imputing  sordid  motives,  they 
exceeded  fair  comment,  and  if  they  did  not  do  so 
tbey  were  fair  comments.  That  was  taken  for  granted 
aH  along,  and  my  Lord  so  left  it  to  the  jury,  but  Mr. 
Bovill  induced  him  to  leave  to  the  jury  also  the 
question  whether  the  writer  truly  and  honestly 
believed  the  imputations  which  he  made,  and  the 
jtiiy  answered  that  question  in  the  affirmative. 

It  is  generally  said,  that  if  the  slanderous  matter 
u  proved  to  be  true  that  is  a  justification,  but  this  is 
Q^t  so  strictly  speaking ;  the  real  &ct  is,  that  if  true, 
the  plaintiff  is  not  entitled  to  recover  any  damages, 
Imt  though  the  truth  of  the  libel  disentitles  the  party 
*ning  from  recovering  damages,  the  writer's  bond  fide 
Wlief  of  its  truth  cannot  do  so.  Then  it  was  said 
^t,  according  to  the  authorities,  the  honest  belief  of 
the  party  did  prevent  its  being  a  libel,  but  that  I 
cannot  agree  to,  though  the  honest  belief  may  fre- 
ciQ^ntly  be  an  ingredient  for  the  jury  to  take  into  con- 
'^•leration  in  determining  whether  the  conmiont  is 
f*ir  or  not.  In  the  case  of  TumbtUl  v.  Bird,  the 
•[uestion  whether  a  person  might  not  honestly  and 
^irly  believe  that  there  was  something  in  the  Roman 
Catholic  religion  which  would  render  it  likely  that 
t]i«  plaintiff  should  commit  the  acts  suggested,  was,  I 
think,  propeiiy  considered  on  the  question  whether 
the  comments  were  fair  or  not.  But  the  Chief  Justice, 
in  that  esse,  says  nothing  to  the  effect  that  it  was 
a  case  of  iriTilege,  so  that  proof  of  express  malice 
^^  neestniy.  All  that  Paris  v.  Levy  decided  was 
that  thsfidanneiits  made  were  fair,  and  I  do  not  think 
thataay«M  lias  shown  a  newspaper  writer  has  any 
P'ink^i  dfAttttI  from  the  rest  of  the  community, 


but  that  the  question  always  is,  "libel,  or  no  libeL" 
That  question  was,  it  appears  to  me,  practically  left  to 
the  jury  (though  not  expressly),  and  I  think  that  their 
verdict  was  right,  and  ought  not  to  be  distivbcd. 

Mellor,  J. — I  am  entirely  of  the  same  opinion.  I 
shoidd  be  unwilling  to  do  or  say  anything  which  would 
limit  the  right  of  any  puUic  writer  or  other  person 
to  comment  to  the  fullest  extent  upon  and  hold  np  to 
ridicule  any  scheme  proposed,  even  under  the  guise  of 
benevolence.  But  I  think  that  the  moment  a  party 
steps  beyond,  and  makes  his  writings  a  vehicle  for 
sugg^ing  that  a  party  is  acting  with  base  and  fraudn- 
lent  motives,  it  cannot  be  contended  that  it  comes 
within  the  limits  of  fair  comment  or  criticism  ;  and,  if 
not,  then  it  becomes  a  libeL 

In  this  case  the  question,  in  my  view,  was  simply 
"libel  or  nolibeL"  With  reference  to  words  privi- 
leged no  action  can  be  maintained,  for  the  interests 
and  exigencies  of  society  demand  that  there  should  be 
free  communication  between  parties  who  have  a  duty, 
either  moral  or  legal,  to  perform  towards  each  other, 
as  in  the  common  case  of  master  and  servant,  in  which 
defamatory  words  are  privileged  unless  proved  to  be 
malicious.  But  here  there  was  no  legal  or  moral  duty 
on  the  writer.  He  had  a  right  of  free  discussion,  if  he 
did  not  exceed  the  limit  of  fair  comment.  Bat  he 
has  exc-eeded  those  limits  by  the  imputations  he  has 
made  upon  the  plaintiff,  and  therefore  he  is  liable  to 
action.  It  would  be  very  hard  if  it  were  not  so,  and 
if  a  libeller  could  defend  himself  merely  by  satisfying 
a  jury  that  he  believed  what  he  wrote  to  be  true. 
The  person  libelled  could  not  then  clear  himself,  and 
it  would  bo  said  that,  although  the  jury  had  not, 
indeed,  found  that  the  imputations  were  true,  they 
had  found  that  they  were  well  founded.  The  result 
would  be  very  injurious  to  society,  and,  so  far  as  I  am 
aware,  this  is  the  very  first  case  in  which  such  a  defence 
has  been  ever  set  up.  I  therefore  entirely  concur  in 
thinking  that  we  ought  to  refuse  a  rule  even  to  have 

the  question  discussed. 

BuU  refused, 

**•  ^*  \    SKETCHLEY  V,   CONOLLY. 

20  April,  1863.  I 

Interrogaioriei — Ejectment — Inquiring  into 

Title. 

The  plaintiff  in  an  action  of  ejectment  is  entitled  to 
ask  the  defendant,  by  an  interrogatory,  whether  he  is 
not  really  defending  the  action  on  behalf  of  a  third 
person,  and  to  protect  his  interests. 

Lush,  Q,C,f  moved  for  a  rule  to  show  cause  why 
an  order  made  by  Blackburn,  J.,  at  Chambers  should 
not  be  rescinded. 

The  plaintiff  in  this  action,  which  is  an  action  of 
ejectment,  sought  to  administer  certain  interroga- 
tories to  the  defendant,  one  of  which  was  as  follows  : — 
"  Is  N.  B.,  the  real  defendant,  defending  the  action  in 
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your  name,  to  protect  hia  own  interests  ? "  In  BUp- 
port  of  his  application  the  plaintiff  made  an  affidavit 
in  which  he  stated  that  his  object  in  asking  this  ques- 
tion was,  to  make  the  admissions  and  dealings  of  N. 
B.  evidence  in  the  cause.  Under  these  circumstances, 
the  learned  Judge  made  the  order  complained  of, 
allowing  the  interrogator}'. 

The  learned  counsel  contended  that  this  was  in 
reality  an  inquiry  into  the  defendant's  title,  and  that 
the  question  was  one  which  ought  not  to  have  been 
allowed,  and  cited, 

PlUcroft  V.  Fletdicr,  25  L.  J.  Ex.  95  ;  and 
EbrUni  v.  Bott,  26  L.  J.  Ex.  2G7. 

Crompton,  J. — I  tliink  this  question  is  admissible, 
because  the  answer  would  be  evi«ience  in  the  cause,  to 
show  that  N.  B.  was  so  identified  in  interests  with  the 
person  sued  as  to  be  the  real  defendant.  Tliat  would 
be  the  first  step  to  get  his  declarations  and  admissions 
in  evidence.  Then  I  do  not  think  it  can  be  rejected 
on  the  other  ground,  that  it  is  an  inquiry  into  title.  I 
do  not  think  that  it  is  bo,  and  my  brother  would,  in 
my  opinion,  have  been  wrong  if  he  had  not  allowed  it. 

.  BiACKBUBK  and  Msllob,  JJ.  ,  concurred. 

Rule,  refused. 

Q.  B.        )    Beittain  v.  The  Bakk  of 


21  Ap£il,  1868 


.  I 


London. 


Cheque — Alteration  hy  Drawer  after  Cheque  is 
Cancelled — Forgery, 

A  drew  a  cheque  in  favour  of  B,  who  ohtaitied  cash 
for  it  from  A' a  banker.  After  the  cheque  had  been 
returned  to  Ay  cancelled^  A.  altered  his  sigiuUure  upon 
it  in  sucft  a  way  as  to  make  it  appear  that  it  had  been 
forgedy  and  afterwaria  showed  the  cfieque  to  his  banker, 
and  represented  the  signature  to  have  been  a  forgery  by 
By  intending  by  such  representation  to  obtain  fresh 
credit  at  the  bank  for  the  amount  of  the  cheque : — 

Held,  thai  A  had  not  committed  a  felony. 

This  was  an  action  for  assault  and  false  imprison- 
ment. 

The  defendant  pleaded  :  1st,  not  guilty ;  2nd,  that 
a  cheque  had  been  forged,  and  that  the  defendant  had 
reasonable  cause  to  believe  that  the  plaintiflf  had  forged 
it,  and  that  thereupon  they  gave  him  into  custody ; 
and  3rd,  that  a  forged  cheque  had  been  uttered  ;  that 
the  defendants  had  reasonable  cause  to  believe  that  the 
plaintiff  had  uttered  it,  knowing  it  to  bo  forged ;  and 
that  thereupon  they  gave  him  into  custody. 

At  the  trial,  before  Cockbum,  C.J.,  at  Guildhall, 
it  appeared  that  one  Brown,  who  kept  an  account  with 
the  defftndants,  had  drawn  a  genuine  cheque  for 
71.  10s,  upon  their  bank  in  favour  of  the  plaintiff  or 
bearer.  The  cheque  was  cashed  at  the  bank,  and 
retmned  to  Brown  cancelled.  AfteTwsrds  Brown,  with 
intent  to  defraud  the  bank,  by  x^taining  fresh  credit 
for  the  71.  10s.  which  had  been  already  drawn  out, 


altered  his  own  signature  upon  the  cheque,  in  such  a 
way  as  to  make  it  appear  that  it  was  not  his  genuine 
signature,  and  then  showed  the  cheque  to  the  defen- 
dants, and  falsely  represented  his  signature  thereon 
to  have  been  a  forgery  by  the  plaintiff.  The  defen- 
dants thereupon  gave  the  plaintiff  into  custody,  bat 
subsequently  withdrew  from  the  prosecution.  The 
plaintiff  then  brought  this  action.  The  Lord  Chief 
Justice  ruled  that  there  was  no  evidence  that  a  forgery 
had  been  committed,  and  the  plaintiff  obtained  a  ver- 
dict for  35/.,  leave  being  reserved  to  move  to  enter  the 
verdict  for  the  defendants,  if  the  Court  should  be  of 
opinion  that  the  facts  proved  at  the  trial  raised  a  good 
defence  under  the  pleas  of  justification. 

Ilaickinsy  Q.C,  now  moved  for  a  rule  nisi^  accord- 
ingly. 

The  defendants  did  not  obtain  a  warrant  for  the 
plaintiff's  apprehension,  and,  therefore,  it  was  neces- 
sary for  them  to  prove  that  a  felony  had  actually  been 
committed.  It  is  submitted  that  the  facts  proved  at 
the  trial  amount  to  proof  of  a  forgery  by  .Brown. 
Blackstono  defines  forgery  at  Common  Law  to  be  **  the 
fraudulent  making  or  alteration  of  a  writing  to  the 
prejudice  of  another  man's  right." 

[Blackbukn,  J. — It  is  not  enough  even  to  show 
that  it  is  a  forgery  at  Common  Law  :  you  must  show 
that  it  is  such  a  forgery  as  is  a  felony  within  the 
meaning  of  some  statute.] 

The  cheque  once  paid  was  the  bank's  voucher,  and 
altering  it  under  these  circumstances  would  bo  such  a 
fraudulent  alteration  as  would  constitute  a  forgciy  and 
a  felony. 

CocKBURN,  C.J. — There  will  be  no  rule.  This  was 
a  fraudident  alteration,  and  is,  no  doubt,  a  cheat  at 
common  law.  But  it  does  not  alter  the  legal  effect 
or  operation  of  the  document ;  and  it  is  not  a  forgery. 

Crompton,  Blackbubn,  and  Mellor,  JJ.,  con- 
curred. 

Rule  refused. 


Lord  Londesborough  v.  Fostee. 


Q.B. 

21  April,  1863. 

Copyhold — Fines  upon  Admission  of  Trustee — 
WUls  Act,  7  WiU,  id' I  VicL  c.  26,  s,  4. 

R.  F,  inherited  from  J,  in  1858  a  eopyhoid  tenement 
in  fecy  held  by  J.  as  trustee,  R,  F.  died  in  1854, 
without  ever  having  been  admitted  on  the  roll  of  the 
manor.  In  1860,  his  son  arui  heir  and  devisee,  J,  F., 
claimed  to  be  admitted  .*— 

Held,  i?uU  tfie  lord  was  entitled  to  demand  from 
J,  F.y  on  his  admissiony  a  double  faUy  one  for  his  own 
admission,  and  one  as  far  tfie  admission  of  R,  F, ; 
although  after  the  creation  of  the  trust  estatCy  and  before 
the  inheritance  thereof  by  R.F,,  a  fine  had  been  received 
by  the  lord  from  the  cestui  que  trusts  then  beneficiaily 
interested  in  the  tenement,  upon  their  admiaaion  iheretOy 
and  although  such  costal  qne  tnists  had  wrvvoed  R  F. 
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Sfbctal  Case.— The  plaintUT  was  lord  of  the  manor 
of  H.  The  defendant  was  a  copyhold  tenant  of  the 
TDOior,  and  the  question  to  be  decided  by  the  Conrt 
vs  whether,  npon  the  surrender  and  admission  of 
J<ttn  Foster,  in  1860,  to  a  copyhold  tenement  of  the 
mnor,  two  fines  were  payaUe  by  him  to  the  lord — 
Tiz..  one  for  himself;  and  one  for  his  father  Richard 
Fostir,  as  if  Richard  Foster  had  been  admitted  in  his 
iife-tiine ;  or  whether  one  fine  only  was  payable — yiz., 
a  fine  for  t&e  admissioa  of  John  Foster  himself. 

in  1792,  the  then  tenant  of  the  tenement  in  ques- 
tion sonendered  to  Fanny  Battle  in  fee.  In  March, 
1795,  Fanny  Battle  sonrendered  to  Dales  and  J.  Foster 
in  fee  npon  the  trosta  of  her  marriage  settlements.  In 
April,  1795,  Fanny  Battle  married  W.  Appleton ;  and 
h  Hay,  1795,  she  surrendered  to  the  uses  of  her  will, 
la  1796  Fanny  Appleton  died,  having  demised  the 
tenement  to  her  husband  for  life,  with  remainder  to 
her  children,  or  to  her  child,  if  one  only.  There  was 
tct  one  child,  a  daughter,  who  subsequently  became 
Mis.  Inman.  In  1796,  "W.  Appleton  was  admitted 
for  life,  with  remainder  to  his  daughter,  in  fee.  The 
rt^pilar  fines  were  then  paid,  as  upon  an  ordinary  ad- 
mission in  fee.  In  1801,  Dales  surrendered  to  J. 
Foster  and  Appleton  upon  the  trusts  of  the  settlement. 
In  lg07,  W.  Appleton  died.  In  1S08,  J.  Foster  died 
intestate.  Richard  Foster,  his  son  and  heir,  did  not 
g?t  lumaelf  admitted  to  the  tenement,  and  he  died  in 
135i,  without  ever  having  been  admitted.  By  his 
wiU  he  devisod  all  his  estate  to  John  Foster,  the  de- 
fendant, his  son  and  heir.  In  1859,  Mrs.  Inman,  who 
had  had  the  beneficial  enjoyment  of  the  property  since 
W  father's  death  in  1807,  died.  In  1860,  John  Foster 
cktmed  admission,  in  order  to  make  out  a  title  to  the 
then  cesttd  que  trusty  who  desired  to  sell  the  property. 
The  plaintiff  then  claimed  a  fine,  as  for  the  admission 
cf  Richard  Foster,  as  well  as  a  fine  for  the  admission 
cf  John  Foster  the  defendant  The  question  for  the 
qnnion  of  the  Court  was, — Was  the  plaintiff  entitled 
to  claim  two  fines,  or  only  one  I 

Brt^  0,0.,  and  Qarth,  for  the  plaintiff. 

The  defendftnt's  claim  ia  a  claim  to  come  in  as  of  his 
legal  tiUe.  Under  3  &  4  Will.  4,  c  106,  as.  8,  4, 
»ai  7  WQL  4,  a  26,  s.  4,  it  was  compulsory  on  the 
<]efeadB]it  that  he  siionld  come  in  as  devisee' to  his 
father, -and  not  as  heir,  and  that,  coming  in  so,  he 
^^Knild  pasjr  not  only  a  fine  for  his  own  admission,  but 
^  aaeh  fine  as  his  fiither  would  have  paid  if  he  had 
^^ooi  admitted  in  his  life-time.  And  even  if  the 
(Icfeadaat  had  come  in  as  heir,  he  wonld  still  have 
>jeea  bonadto  pay  his  father's  fine  as  w^  as  his  own. 
In 

aanwmM  Copyholds,  342  (4th ed.) ;  405  (Srded.), 
it  it  smL  «<IC  thfi  hffir  of  a  copyholder  die  before 
nr  or  devisee  could  not  compel  admis- 
pn^nent  of  a  doable  fine." 

you  have  taken  the  fines  on  the 
fil  dssoent,  it  does  seem  very  hard 


that  yon  should  turn  round  and  take  them  over  again- 
on  the  other  trustee  line  ;  though  it  may  be  that  you 
are  entitled  to  them.] 

Cestui  que  trusts  need  not  come  in  unless  they  wish 
it ;  if  they  put  the  lord's  court  in  motion,  it  is  no 
hardship  upon  them  to  pay  him  his  fines. 

H.  Lloydy  for  the  defendant. 

It  is  clear,  that  under  the  Wills  Act,  the  devisee 
could  not  be  made  liable  unless  the  devisor  could  have 
been  made  liable.  But  it  is  contended  on  behalf  of 
the  defendant,  that  the  lord  is  estopped  from  saying 
that  there  ever  was  a  moment  when  he  could  have 
called  on  Richard  Foster,  in  his  lifetime,  to  come  in 
and  pay  a  fine  upon  his  admission.  If  that  be  so, 
then  the  lord  cannot  exact  a  fine  now  as  for  the 
admission  of  Richard  Foster. 

[Crompton,  J. — ^The  lord  always  has  a  right  to 
require  the  admission  of  the  legal  tenant,  although 
there  may  be  a  stranger  already  'on  the  rolL  Mrs. 
Inman  was,  it  appears  to  me,  nothing  but  a  stranger.] 

Not  exactly ;  she  was  in  a  position,  as  regards  the 
lord  of  the  manor,  which  estopped  him  firom  com- 
pelling Richard  Foster  to  come  in.  If  the  lord  had  a 
right  to  seize,  as  against  Richard  Foster,  while  he  was 
alive,  and  not  admitted,  then  the  defendant's  conten- 
tion cannot  be  supported.  But  it  is  submitted  that 
the  lord,  having  admitted  the  cestui  que  trusty  could 
have  no  right  to  seize  as  against  the  trustee. 

CocKBURX,  C.J. — Even  if  the  lord  could  not  have 
compelled  Richard  Foster,  in  his  lifetime,  to  come  in 
and  pay  a  fine,  yet  it  is  quite  clear  that  the  lord  has  a 
right  to  say  to  the  defendant,  when  he  claims  to  be 
admitted, — ^if  you  come  in,  you  must  come  in  on  the 
lawful  and  customary  terms,  and  must  pay  the  fine  of 
Richard  as  well  as  your  own. 

Croxftox  and  Blackburn,  JJ.,  concurred. 

JtidqmeiUfQr  the  plairUiff, 


22  April,  186S 


)     Norton,  Appellant,  v.  M. 
)        A.  Jones,  Respondent. 

Hackney  Carriages  Act  (16  <fc  17  Vict  c.  127, 
8.  14) — Cliarging  for  a  Child  cm  an  extra 
"  Person.'' 

A  child  under  ten  years  of  age  is  a  "person'^  within 
ssct.  14  of  the  16  cfc  17  Viet.  c.  127,  so  as  to  eiUitU  the 
driver  of  a  Ivachuy  carriage  to  an  addUional  sia^ence, 
wJisre  such  child  is  carried  ffi  addition  to  two  adult 
persons. 

This  was  a  case  stated  by  a  metropolitan  magistnitB 
under  the  20  &  21  Yict.  c.  4S. 

Norion,  the  appellant,  was  summoned  before  one  of 
the  police  magistrates  for  unlawfully  taking  6di  more 
•than  his  fare.  Upon  the  hearing  it  appeared  that  he 
had  carried  three  persons)  each  above  the  age  of  ten 
yeors^  and  one  child  under  that  age,  fbr  a  distance  of 


26^ 


THE  NEW  EEPORTS. 


[US  April,  18«3. 


less  than  a  mile.  For  this  he  was  jpaid,  lb  the  first 
instance,  one  shilling,  being  sixpence,  the  amount  of 
his  ordinary  fare  where  two  persons  only  are  carried, 
and  sixpence  additional  for  the  additional  adult.  He 
demanded  sixpence  more  in  respect  of  the  child,  and  it 
was  for  this  alleged  overcharge  that  the  summons  was 
issued.  Under  these  circumstances  the  magistrate 
convicted,  being  of  opinion  that  the  appellant  was  not 
entitled  to  this  extra  sum  upon  the  true  construction 
of  the  16  &  17  Vict.  c.  127,  s.  14,  which  provides  that, 
"  whenever  more  than  two  persons  shall  be  conveyed 
by  any  hackney  carnage  drawn  by  one  horse  only,  a 
sum  of  sixpence  for  each  person  above  the  number  of 
two  shall  be  paid  for  the  whole  hiring,  in  addition  to 
the  fare  now  directed  to  be  paid  for  two  persons  under 
the  said  Act  of  the  16  &  17  Vict.  c.  83,  and  two 
children  shall  be  considered  as  one  adult  person  for  the 
purposes  of  this  clause." 

At  the  request  of  the  appellant,  however,  the  magis- 
trate stated  a  case  for  the  opinion  of  this  Court. 

B.  C.  BobiTison,  for  the  appellant. 

This  conviction  cannot  be  sustained,  as  the  cabman 
was  entitled  under  the  section  in  question  to  the  sum 
which  he  demanded.  It  cannot  be  said  that  if  two 
adults  and  a  child  are  carried  there  is  not  a  **  person 
above  the  number  of  two."  The  word  **  adult,"  which 
is  used  in  the  proviso  at  the  end  of  the  section,  points 
to  this  distinction— that,  although  in  computing  the 
number  of  extra  persons  carried,  two  childi-en  shall  be 
considered  as  one  "adult  person,"  yet  that  a  child  is 
a  **  person  "  within  the  earlier  part  of  the  section. 

The  respondent  did  not  appear. 

CocKBURN,   C.J.— It  is  difficult  to  come  to  any 
satisfactory  conclusion  as  to  the  construction  of  this 
Act,   which  seems  so  ingeniously  dnvm  that  either 
of  two  constructions  might  almost  with  equal  pro- 
priety be  put  upon  it.     At  first  1  was  disposed  to 
think,  that  the  intention  of  the  second  Act  was,  that 
whereas  the  first  had  said  that  where  there  were  more 
than  two  persons  carried,  the  driver  of  the  hackney 
carriage  should  be  entitled  to  one  sum  of  6d,  only  for 
any  number  of  persons  in  excess  of  two,  with  this 
proviso,  that  he  should  not  begin  to  count  the  number 
in  excess,  except  on  the  footing  tliat  two  children 
should  be  counted  as  one  iierson,  that  under  this  later 
Act,  the  driver  should  be  entitled  to  charge  for  each 
person,  in  excess  of  two,  the  sum  of  6d.  ;  but  that 
before  he  could  begin  to  charge  for  extra  ^lersons,  he 
mast  count  two  children  as  one  person.    But,  I  think, 
that,  although  the  section  is  capable  of  that  construe! 
tion,  if  we  look  at  the  former  Act  of  the  same  Session, 
the  other  construction  will  be  found  to  be  the  right 
one.     By  that  Act  it  is  provided,  that  "  where  more 
than  two  persons  shall  be  carried  in  any  hackney 
carriage,  one  sum  of  6rf.  is  to  be  paid  for  the  whole 
luring  in  addition  to  the  above  fares. "    Now,  suppose, 
there  is  one  child  only  carried,  besides  two  adults] 
there  are  still  more  than  two  persons  carried  in  the 


hackney  carriage,  and  the  driver,  therefore,  wobld  be 
entitled  to  his  extra  sixpence.  But  then  comes  « 
provision,  that  two  ehildren,  under  ten,  shall  be 
counted  as  one  adult  person,  which  I  think  must  be 
read  as  introduced  in  favour  of  the  hirer;  and,  that, 
notwithstanding  this  proviso,  two  adults  with  one 
child  are  more  than  the  two  persons  whom  the  driver 
is  bound  to  carry  without  extra  chai^.  Tlien,  as  I 
think  that  the  only  distinction  between  the  two  Acts 
is,  that  under  the  first,  the  driver  could  only  chaise 
one  6d,  for  any  number  in  excess,  of  two,  whereas, 
under  the  second  Act,  he  is  entitled  to  6d.  for  each 
extra  person,  the  proviso,  with  respect  to  children, 
must  equally  be  read  as  in  favour  of  the  hirer,  and  the- 
same  construction  must  apply  as  that  which  I  have 
put  on  the  former  Act. 

Cromtton,  Blackburn,  and  Mellob,  JJ.,   con- 
curred. 

Judffnie}U/or  the  appellants 


I  Lee  and  Another  v.  Joxes. 


C.P. 

13  Jan.,  15  April,  1863 

Surety — Fraud — Misrepresentation . 

Theplainiiffs  had  employed  T.  to  sell  their  goods,  but 
fielding  him  cmisiderahly  in  arrear  ioith  his  accounts, 
they  threatened  to  dismiss  him  unless  he  procured  a 
surety.     The  de/endaTU  became  his  surety : — 

Held,  that  tJie  fact  of  the  plaintiffs  not  having  cmn- 
munieated  to  defendant  that  T.  was  in  arrear  leith  his 
accounts,  was  evidence  to  go  to  the  jury  for  the  defendant 
in  support  of  a  plea  of  fraud.  « 

Tliis  was  an  action  against  defendant  as  surety  for 
one  Thacker. 

Plea,  that  the  defendant  was  induced  to  enter  into 
the  contract  by  fraud  and  concealment  of  facts  by  the 
plaintiffs. 

The  plaintifis  were  coal  merchants,  and  in  1856  tliey 
entered  into  an  agreement  with  one  Thacker,  by  which 
he  was  allowed  to  sell  their  goods  in  his  own  name  on 
commission,  on  the  terms  that  he  was  to  pay  over  to- 
them  the  ready  money  he  received  every  six  days,  and 
that  he  was  to  accept  bills  payable  at  one  month  for 
the  rest  of  the  goods. 

In  October,  1861,  Thacker  had  become  in  debt  Uy 
the  plaintiffs  to  the  amount  of  1,270/.,  and  they 
threatened  to  dismiss  him,  but  afterwards  consented 
to  retain  him  in  their  employment  if  he  would  procure 
sureties  to  the  amount  of  300/.  The  defendant  became 
a  surety  for  100/.  The  agreement  recited  the  termi^ 
on  which  Thacker  had  been  engaged,  and  the  plaintifis 
promised,  in  consideration  of  the  defendant  becoming 
responsible  for  his  (Thacker's)  debts  to  the  amount  of 
100/.,  that  they  would  retain  him  in  their  employment 
for  three  years,  subject  to  his  good  behaviour.  As  he 
did  not  settle  regularly,  the  plaintifis  discharged  him 
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I         In  1863,  knd  bninglit  tbU  utiun,  which  wm  trKd  at 
I         Tatminatsr  beToTe  Erie,   C.J.     A  verdict  was  foiuid 


fcr  the  defeDdant,  the  plaintiffs  h>Ting  leave 

a  eater  the  verdiet  for  them,   if  the  Court  ihoold  be 

of  opiuioD  then  ma  no  evidence  of  tmwl  to  go  t«  the 

jnj- 

13JASUARV,  1883. 

(Ulter,  (1.0,,  moved aeconlingly,  and  also  for  auew 
ttiid,  on  the  ground  of  misdirection. 

(Xrle,  C.J.— I  asked  the  jury  whether  tlie  plaintiffs 
toncealed  frora  the  defendant  a  material  fact  importont 
fur  him  to  know.] 

I  rantend   that  ou  the   aiithority  of  EanilUm  v. 
Waigm,  12  CI.  £  Fin.  109,  there  must  be  a  fraudulent 
iDDceihnent  in  order  to  release  the  sarety.   I  have  also 
leave  to  move  to  enter  the  verdict,  if  there  waa 
tridioce  to  go  to  the  jury,  and  I  submit  there  was 
(lideuce  of  any  frand. 

[Williams,  J.— If  the  Judge  had  said,  "  these  facts 
niMtitote  frand,"  he  would  iMve  been  right,] 

[Keattso,   J.— If  Thaoker  had  been  guilty 
healement,  would  not  yoii  have  been  bound 

\tn 

I  should  not  concede  it ;  but  it  would  be  difficult 
tn  argue,  and  la  a  very  different  caw  (lom  the  prc- 


fnJence  to  go  to  the  joiy.  If  there  was,  the  directiozi 
ns  nght.  It  is  no  misdirection  not  to  ask  whether 
there  is  fraud,  if  the  jury  are  told  that  certain  facta 
wmdd  constitute  fraud. 

Suit  niti  to  euler  the  verdict. 

IS  Apkil,  1869. 

O'UaUey,    Q.C,   and   Sir   0.    Banyman,    showed 

A'ortA  Briliah  Intiiraaa  Company  v.  Lloyd,  10 
Ex.  523 

BaOion  v.  MaOiciaand  Others,  10  CI.  AFin.  934  ; 
>nd  contending  that  any  one  would  suppose  troja  the 
docnment  that  Thacker  was  strictly  acting  up 


Eble,  C.J.— This  wu  an  action  on  an  agreement 
against  a  surety.  The  jury  have  found  the  agreement 
void  on  the  ground  of  fraud,  and  the  question  for  uh 
is,  whether  there  wbh  any  evidence  ot  fraud.  I  think 
there  was.  Thacker  was  indebted  to  the  ]>laintiff  in 
nearly  1,3001.  The  agreement  recites  that  Tliacker 
was  to  be  trusted,  that  he  was  to  pay  over  the  cash 
ho  received  every  six  days,  and  should  settle  bills 
every  calendar  month.  1  think  these  reciUls  showed 
the  terms  ou  which  he  was  employed,  and  meant  that 
the  plaintilfs  would  retain  hiui  on  thoie  ttmu,  and 
no  one  would  imagine  he  had  got  considerBbly  into 
nrroar.  The  operative  part  of  the  deed  made  the 
surety  liable  for  the  previous  debt,  and  also  for  subse- 
quent advances.  If  this  was  valid,  the  plaintiffs  might 
hsve  sued  the  defendant  for  the  1001.  the  very  day 
he  hod  signed  the  agreement,  and  it  is  erident  that 
this  never  could  have  been  intended. 


WllxEs,  J.— I  am  of  the  it 


e  opinion. 


BvLEs,  J. — The  question  for  us  is  not  whether  the 
jury  arrived  at  a  right  conclusion,  but  whether  they 
had  an;  evidence  to  act  upon.  The  recitals  seem  to 
me  pregnant  with  the  assertion  that  Thacker  had 
done  his  duty  up  to  the  date  of  the  agreement. 

Ebatino,  J. — 1  agree  with  the  rest  of  the  Court ; 
the  fact  of  non-representatiDn  was  evidence  Ijl  go  to 
the  jury. 

Siile  rtjttted. 

^"  ""  {  Uarkham  c.  Stanford. 

IS  Apuil,  1863.    t 

TolU — Agreement. 

ThtSUhnd.  o/ the  Oeneral  Turnpike  Act  (Z  Geo.  i, 
e.  126),  which  prmida  that  tveryaffrtanent  far  taking 
the  tolls  shall  be  signed  by  tht  proposed  lessee,  aiul  by 
tiBo  sureties  on  kit  part,  does  not  prevent  the  trustees  oj 
tlie  road  from  treating  siuJi  a»  agreeinaU  us  valid,  ij 
they  ehoose  to  do  so,  though  it  luia  been  signed  by  the 
lessee  only  wUheiU  sureties. 

This  was  an  action  for  the  reut  of  tolls  by  the 
plaintiff,  as  clerk  to  the  commissioners  of  a  turnpike- 
road,  against  the  defendant  as  kssee  of  the  tolls. 

In  accordance  with  the  SSth  sect,  of  the  General 
Tanpike  Act  (3  Geo.  1,  c  126),  the  tolls  were  put  up 
to  auction,  and  the  defendant  was  the  highest  bidder. 
By  the  STth  sect,  of  the  same  Act,  an  agreement  is  to 
be  afterwards  signed  by  the  clerk  to  the  trustees,  and 
also  the  lessee,  with  two  sureties  on  his  behalf;  and 
such  agreement  is  to  be  as  valid  as  if  it  were  a  deed. 

The  following  agreement  was  dmwn  up  and  signed 
by  the  plaintiB'  and  defendant,  but  it  was  not  signed 
by  any  sureties  for  the  Utter  : — 

'  I,  the  undersigned  John  Stanford,  of  Tewkesbury, 

the   county  of   Oloacester,   toll-gate   keeper,   do 

hereby  agree  to  take  the  tolls  of  the  Wootton  and 

Courteenhall  gates,  at  the  sum  of  <1U.,  and  1  do 
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hereby  agree,  on  my  part,  to  fulfil  the  conditions  for 
letting  the  tolls,  and  do  hereby  propose  Joseph 
Dickins,  of  Northampton,  fishmonger,  and  William 
Whitbread,  of  Courteenhall,  toll-gate  toll  collector,  as 
my  sureties,  dated  this  3rd  day  of  October,  18W. 
,    "  Deposit  34Z.  5*.         '*  John  Stanford, 

**  A.  B.  Markham,  Clerk  to 
Trustees." 

Then  follow  the  conditions  of  sale,  the  only  one 
material  to  this  case  being  the  third,  in  these  words  : — 

**  One  month's  rent  in  advance  to  be  immediately 
paid  down  as  a  deposit  by  the  person  taking  the  said 
tolls,  which  is  to  be  forfeited  if  such  taker  shall  refuse 
or  neglect  to  execute  the  usual  articles  of  agreement, 
with  two  sufficient  sureties  to  be  approved  by  the 
trustees  prior  to  the  1st  day  of  November  at  the  office 
of  Mr.  A.  B.  Markham,  attorney,  at  Northampton,  or 
shall  refuse  or  neglect  to  enter  on  the  said  tolls,  or 
having  executed  such  agreement  with  sureties,  and 
having  entered  on  the  said  tolls,  shall  not  in  all  things 
fulfil  and  perform  the  covenants  conditions  and  agree- 
ments to  be  contained  in  such  agreement.'* 

The  deposit  was  paid,  but  the  defendant  refused  to 
execute  a  lease  when  called  on  to  do  so,  and  refused 
to  have  anjrthing  further  to  do  with  the  tolls. 

The  action  came  on  for  trial  at  the  Northampton 
Assizes,  before  Pollock,  C.B.,  ^o  nonsuited  the 
plaintiff,  saying,  the  action  ought  to  have  been  agunst 
the  defendant  for  refusing  to  execute  the  lease,  for 
that,  though  he  had  forfeited  his  deposit,  the  agree- 
ment was  not  a  valid  one  for  the  purpose  of  letting 
the  tolls  under  the  57th  sect,  as  it  had  not  been  signed 
by  the  two  sureties.  His  Lordship^  however,  gave 
the  plaintiff  leave  to  move  to  set  aside  the  nonsuit  and 
enter  a  verdict,  in  pursuance  of  which  a  rule  nisi 
was  obtained  by  Field  in  Michaelmas  term ;  against 
which, 

Beasley  now  showed  cause,  citing, 
Bdl  V.  iVtzoTi,  9  Bing.  393  ;  and 
Oldroyd  v.  Crampton,  4  Bing.  N.  C.  24. 

Field  supported  the  rule,  and  cited, 
Shepherd  v.  Thompson,  21  L.  J.  Q.  B.  263. 
He  was  then  stopped  by  the  Court,  and  Markham,  on 
the  same  side,  was  not  called  on. 

Erle,  C.J. — It  seems  to  me  that  the  declaration  is 
abundantly  proved.  By  the  conditions  of  sale  the 
highest  bidder  is  to  be  the  termor  of  the  toUs.  The 
57th  sect,  provides  that  all  agreements  signed  by  the 
trustees,  or  their  clerk,  shall  be  valid,  though  not  by 
deed.  The  defendant  was  the  highest  bidder,  and  in 
his  agreement  promised  to  perform  all  the  conditions  ; 
but  it  appears  that  the  suretias  did  not  sign.  It  is 
admitted  on  the  part  of  the  defendant,  that  the  agree- 
ment would  have  been  perfectly  valid  if  it  had  been 
signed  by  them.  Can  it  be  said  to  be  vt>id  becsuse 
the  trustees  did  not  insist  on  a  cUmse  introduced  for 
their  benefit  t    All  tenns  fw  the  bea^t  of  a  lessor 


are  at  his  option,  and  he  may  enforce  tiism  or  not  as 
he  thinks  proper. 

WiLLEs,  Byxes,  and  Kjeating,  JJ.  concurred, 

Byles,  J.,  observing  that  there  was,  in  effect,  a 
lease  of  the  tolls,  and  that  the  defendant  had  actually 
paid  a  month's  rent  by  paying  the  deposit. 

Ride  absolute. 


^i 


Cook  v,  Shkrwood. 


O.P. 

17  Apkil,  1863. 

Salary — Wrongful  Dismissal. 


A  Tiuuter  paying  a  clerk  his  salary  two  days  before 
the  end  of  the  qiuirter,  and  telling  him  that  the  business 
is  disposed  of,  does  not  necessarily  amount  to  adismissaly 
and  therefore  his  service  and  salary  may  oonUinue 
during  tJie  next  quarter. 

This  was  an  action  for  a  quarter's  salary,  from 
Michaelmas  to  Christmas,  1862,  tried  before  Cockbum, 
C.J.,  at  Hertford-  It  appeared  that  the  defendant 
was  a  manufacturer  of  plated  goods,  living  in  Bir- 
mingham, and  the  plaintiff  was  In  his  employ,  keeping 
a  warehouse  in  London.  Plaintiff  had  received  his 
salary  for  several  quarters,  but  on  the  27th  September, 
1862,  the  defendant,  finding  his  business  did  not 
answer,  assigned  it  away,  and  told  the  plaintiff  of  that 
fact,  paying  him  his  salary  up  to  the  29th.  "^e 
plaintiff  was  not  dismissed  in  any  other  way ;  bnt,  on 
going  to  resume  his  employment,  he  found  the  shntten 
up,  and  brokers  in  possession  of  the  premises.  In 
October  the  plaintiff  went  down  to  the  defendant's 
warehouse  in  Birmingham,  to  ask  for  employment, 
and  was  informed  that  his  services  were  no  longer 
required.  The  defendant's  counsel  objected  that  the 
action  was  misconceived,  and  that  if  it  lay  at  all,  it 
was  for  a  wrongful  dismissal.  The  Lord  Chief  Justice 
offered  to  amend,  but  it  was  objected  that  the  contract 
was  not  one  which  could  be  performed  within  a  year, 
and  was  not  in  writing,  as  required  by  the  Statute  of 
Frauds.  His  Lordship  then  left  it  to  the  jury  whetiier, 
in  point  of  fact,  there  was  not  a  continuing  service  ; 
whereupon  they  found  a  verdict  for  the  plaintiff,  the 
defendant  having  leave  to  move  to  enter  a  noB«sait. 

Watkin  Williams  moved  accordingly,  contending 
that  the  pliiintiff  was  actually  dismissed  on  the  27th 
September,  and  that  it  was  useless  to  amend  the  de- 
claration, there  being  no  contract  in  writing  between 
the  plaintiff  and  defendant ;  the  original  contract  hav- 
ing been  between  the  defendant's  father  (who  had 
given  up  his  business  to  his  son)  and  the  plaintiff. 

[WiLLBs,  J. — Is  there  not  evidence  for  the  jury  of 
a  yearly  hiring  with  the  defendant,  from  which  the 
plaintiff  is  entitled  to  be  paid  on  being  dismissed  ?] 

It  is  submitted  that  there  is  not 

Brlb,  C.J. — We  reftise  a  rule  to  enter  a  non-emit. 
The  plaintiff  was  actually  in  the  employ  of  ^h»  de&n- 


L,  IBM.  J 


THE  NEW  REPORTS. 


ttul  aereral  qturtera,  and  ind^iiattu  asticmpail  liea  for 
bia  salary.  He  fonnd  the  dMira  closed,  but  no  notico 
hid  beea  given  to  him.  There  ww  ci^rtoinly  service 
up  to  the  interview  in  October,  and  the  question  of 
tDterio^  a  venlict  for  a  smaller  sum  is  not  reserved  to 


Tbe  rest  of  the  Court  {WaUf,  Bpla,  and  Keating, 
J  J.)  cOQCumd. 


[BV1.EB,  J. — You  contend  that  Hndson'ii  authority 
to  receive  yiaa  coutingent  on  his  holding  tbe  cbeqiie.] 

Of  course,  when  the  defendant  paid  the  money,  he 
never  obtained  posaeaaion  of  the  cheque.  The  Judge 
left  the  qncsIioQ  of  the  attorney's  latter,  being  a  revo- 
catiati,  to  the  jury.  I  contend  that  it  was  a  revocatiou 
in  point  of  law. 

Peb  CiTKiAM.— We  will  speak  to  Cockbum,  C.J. 


TheC 


„  .  '  f    Dolman  v.  Telt. 

16,  18  April,  1863.    ) 

Ckerpie — Eemeation  of  Autliority. 

A  chtjHt  «xu  drav^i  bj/  T  in  D'$  favour.  D  aa- 
Uiariyd  T  to  pay  the  amount  to  If.  The  cheque  iiof 
bang  paid,  D's  aUormy  iprele  a  letUr  to  T,  thrtaieniag 
mattUm;  and  ajtermards  T paid  l/ie  amount  to  H. : — 

Held,  thai  the  lettrr  did  itol  i:v  law  amount  lo  a  re.ro- 
fotiini  tf  H's  aMUurity  le  receive;  but  i/uU  U  vias  a 
isation  o/Jati  tobtleftto  the  jury. 

Action  on  a  cheque  for  4Si. ,  drawn  by  the  defendant 
in  favour  of  the  plaintiff.  The  plea  was  payment. 
The  action  vas  tried  before  Cockbum,  C.J.,  and  a 
verdict  foustl  for  the  plointilf. 

It  was  admitted  on  both  sides  that  the  defendant 
lud  paid  the  money  to  one  Hodson  ;  and  the  only 
joint  in  dispute  was,  whether  payment  to  Hudson 
unDanted  to  a  payment  to  the  plaintiff. 

The  plaintiff  (a  female)  was  admitted  to  be  on  the 
nvxit  Ultimate  terms  with  Hudson,  and  wai  introduced 
by  him  tu  the  defendant  for  the  purpose  of  borrowing 
money  of  him.  The  defendant  agned  to  advance  hei 
1211.  on  the  security  of  b  bill  of  sole  on  her  ^irnituru. 
He  gave  her  72'.  in  oaah  and  this  cheque.  When  the 
cheque  was  given  the  plaintiff  told  him  it  would  be  all 
tlie  same  whether  he  paid  it  to  her  or  to  Hudson,  and 


T  {Erie,  C.J.,  Willtt,  S'jia,  and  Seaiin^, 
Animonsly  of  opinion  there  should  be 


:  c.p. 

I  18  Ai'Bii,  1863. 

The  aordi,  "  It  is  agreed  the  leasee  shall  not  underlet 
mlkoiit  the  leaor'n  eonaent  in  vrriti'ig."  do  juit,  per  se, 
enahU  the  landlord  to  maiiUain  e/eetmait  if  the  tenoM 


This  was  an  action  tried  before  Bylcs,  J.,  on  the 
last  day  ot  Hilary  Term,  and  mas  brought  against  the 
defendant  for  iakely  representing  to  the  plaintiff  that 
he  bad  authority  to  let  certain  premises.  It  seems 
the  defendant  held  the  premises  under  an  agreement 
containing  the  following  words,  "  It  is  agreed  the 
Efoid  Coffin  shall  not  underlet  without  the  consent  of 

(the  lessor),  in  writing."     The  plaintitT  eutere-1 

into  the  possession  of  the  premises,  and  the  defen- 
dant's landlord  brought  ejectment  against  him.  TJia 
plaintiff  suffered  judgment  by  default,  and  brought 
this  action. 

The  learned  Judge  directed  a  nonsuit  to  be  entered, 
ruling  that  the  plaintiff  was  not  neceaaarOy  turned 
out  of  the  premises,  and  that  he  might  have  defended 
the  action  successfuUy,  as  the  words  in  the  agreement 
were  not  sufficient  to  create  a  forfeiture  of  the  lease. 
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indebted.  The  point  turned  on  the  admissibility  of 
the  following  document,  which  was  tendered  in  evi- 
dence : — **  I,  James  and  Thirza  Davies,  have  this  day 
borrowed  of  Coney,  300/.  at  4  per  hundred,  payable 
yearly. "  This  was  objected  to,  on  the  ground  that  it 
was  either  a  promissory  note  or  an  agreement,  and 
required  a  stamp  accordingly.  Tlic  learned  Judge 
received  the  document,  and  a  verdict  was  found  for 
the  plaintiff,  leave  being  reserved  to  the  defendant  to 
move  to  enter  the  verdict  for  him  if  the  document  was 
inadmissible,  the  plaintiflf  having  leave  to  stamp  it, 
if  the  Court  should  be  of  opinion  that  it  ought  to  be 
stamped,  and  that  it  was  an  agreement. 

Cole  moved  accordingly,  and  said  he  felt  bound  to 
mention 

Mdanottc  v.  Teaadah,  IS'M.  &  W.  216, 
where  it  was  held  that  no  stamp,  either  as  a  pro- 
missory note  or  agreement,  was  requisite  for  a 
document  in  the  following  terms  :— "  1839,  November 
11,  I.  0.  U.  451,  13*.,  which  I  borrowed  of  Mrs.  M. 
and  to  pay  her  5  per  cent  till  paid,  K  T."  But  he 
contended  this  case  was  distinguishable. 

"WiLLES,  J.— The  Judge,  by  the  Common  Law  Pro- 
cedure Act,  has  no  power  to  reserve  such  a  point, 
unless  he  decides  against  the  admissibility  of  the  un- 
stamped document. 

Per  Curiam  (Erie,  C./.,  Willes,  and  Keating,  JJ.), 

Ride  refuwd. 

20  AP^;^^i863.     !    Smith  ..  HowDEX. 

Trespass — Ownership  of  Soil. 

The  nurefact  that  the  owner  of  a  field  has  a  private 
right  of  way  over  a  lane  which  leads  to  that  field  only, 
is,  per  se,  no  evidence  to  go  to  the  jury  that  tf^  soil  of 
the  lane  is  vested  in  him. 

This  was  an  action  of  trespass,  tried  before  Crompton, 
J.,  at  Hereford,  under  the  following  circumstances  : 

There  was  a  green  lane,  leading  to  a  field  called 
*'  Coptner's  Close,"  over  which  the  owner  of  Coptner's 
Close  had  a  right  of  way  for  the  passage  of  carts,  horses, 
&c.  The  field,  on  one  side  of  the  lane,  belonged  to  the 
plaintiff,  and  that,  on  the  other,  to  the  defendant ;  and 
the  defendant  obstructed  the  lane  by  digging  a  trench 
across  it  The  plaintiff  brought  this  action,  and  the 
Judge  asked  the  jury  whether,  in  the  absence  of 
evidence  to  the  contrary,  they  would  not  believe  that 
half  the  lane  belonged  to  the  plaintiff,  and  half  to  the 
defendant  The  jury  found  that  it  did,  and,  therefore, 
gave  their  verdict  for  the  plaintiff. 

Piggott,  Serjt,,  moved  for  a  new  trial,  on  the  ground 
of  misdirection,  because  the  learned  Judge  had  refused 
to  ask  the  jury,  whether  the  soil  of  the  lane  did  not 
belong  to  the  owner  of  Coptner's  Close.     He  cited, 
Orose  V.  West  and  Others,  7  Taunt  89.     . 


Erlf.,  C.J. — The  question  in  this  case  was,  who  was 
the  owner  of  the  green  lane,  the  plaintiff  owning 
the  field  on  one  side  of  it  and  the  defeujdant  that 
on  the  other.  The  jury  found  that  each  <  was  en* 
titled  to  half  the  road  ad  filam  vice.  The  defendant 
complains  of  misdirection,  because  it  was  not  left  to 
the  jury  to  decide  whether  the  soil  of  the  road 
did  not  belong  to  the  owner  of  Coptner's  Close. 
I  am  of  opinion  that  there  was  no  evidence  what- 
ever, and  no  presumption  as  to  his  liaving  the  owner- 
ship of  the  soil ;  he  had  merely  a  private  right  of  way 
over  it 

Tlie  rest  of  the  Court  (Willes,  Byles,  and  Keating, 
J  J.)  concurred. 

Bvie  refitxd. 


C.  P. 

20  April,  1863 


.} 


CORDERY  V.    COLVERT. 


Bill  of  Exchange — FresetUment — Notice  of 

Dithonour, 

A  subsequent  promise  to  pay  made  by  the  drawer  of  a 
bill  of  exehange  to  the  indorsee  will  (cU  any  rale  after 
verdict)  he  held  a  waiver  of  the  want  of  presentment,  and 
notice  of  disfionour. 

Action  by  indorsee  against  the  drawer  of  a  bill  of 
exchange  tried  before  the  Secondary. 

The  pleas  denied  presentment  and  notice  of  dis- 
honour. 

The  defendant  made  the  bill  payable  at  his  own 
house.  The  plaintiff  discounted  it,  and  when  it 
became  due,  called  and  told  the  defendant's  wife 
that  he  had  called  about  the  bill,  but  said  no 
more.  He  afterwards  met  the  defendant,  who  pro- 
mised to  pay. 

A  verdict  was  found  for  tiie  plaintiff. 

Littler,  for  the  defendant,  moved  to  set  it  asiile, 
contending  that  the  plaintiff  could  not  recover  on  these 
pleadings,  and  that  if  he  relied  on  the  subsequent  pro- 
mise as  a  waiver,  he  should  have  replied  it  specially, 
and  not  have  taken  issue  on  the  pleas. 
He  cited 
Burgh  v.  Legg,  5  M.  &  W.  418  ;  and 
Byles  on  Bills,  281. 

The  Court  (Erie,  C,  J,,  Willes,  Byles,  andKeatitiO, 
J  J.)  were  unanimously  of  opinion  there  should  be  no 
rule, 

Erle,  C.J.,  observing  that  the  Court  of  Queen's 
Bench  had  held  that  a  promise  to  pay  upheld  a  ver- 
dict,* and 

Willes,  J.,  intimating  that  the  Court  would  amend 
the  pleadings  now  if  they  thought  it  necessary. 

iVbfe.*— See 

Woods  V.  Dean,  1  N.  R.  19. 
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IS  JAK., 

i;,  IS,  !1  Apbil,  ISSS. 
Ti-apatt — Board  of  Worka — Demolitimt  of  a 
Houte. 
The  76I&  Sfii.  oflht  MelTopolia  Local  SfanagemeiU 
Jd  (18*19  Vut.  c.  120)  giva  a  local  board  nimmary 
form  in  etrtain  aaa  to  puB  doom  buildings,  raped- 
iBj  &e    eration  of  which  due  notice  hai   net    btm 

Held,  MterHLtbu,  tJuit  they  an  not  tntitltd  to 
arrdx  OuM  pouxr*  ml/unU  firal  heariiig  vihai  Hit 
mcmer  hat  to  allege  J4  Au  dtftrvx. 

Tlui  MtioD  was  brought  for  pulling  down  a  partly- 
Imill  hoUKL  It  was  tried  before  Willes,  J.,  OD  27th 
XoTcmheT,  1S62,  and  a  verdict  wai  found  for  the 
iduntilT. 

h  appeared  that  thd  plaintiff  and  hia  father  (who 
vu  alio  ■  bailder)  had  b««a  for  some  time  on  bad  temu 
■ith  the  defendants,  and  necer  could  aatisfj  them  as 
lo  the  notices  which  ought  to  he  given  under  the 
Uetnpolii  Local  Management  Act,  IS  &  19  Vict. 
1.120. 

The  Tflth  sect  of  this  Act  reqnirea  that  "befara 
UpnniDg  to  lay  or  dij;  oat  the  foundation  of  any  nev 
hfloie  or  buUdioK  within  auy  parish  or  district,  or  to 
rrbcild  any  houao  or  building  therein,  and  also  before 
making  any  drain  for  the  purpose  of  draining  directly 
ur  bdirectly  into  any  sewer  under  the  jurisdictiou  of 
'Jie  Teatry  or  board  of  or  for  any  such  parish  or  district, 
■ercn  daja'  notice  in  nritiag  shall  be  given  to  the 
vestry  or  board  by  the  person  intending  to  build  or 
•cboild  such  hoDM  or  building  or  to  make  such  drain, 
ID(1  eveiy  sach  foundation  shall  be  laid  at  such  level 
u  will  permit  the  drainage  of  such  house  or  building 
incompliance  with  this  Act,  and  as  the  veitry  or  boaid 
■hiO  order.  •  •  .  ■  ■  And  the  vestry  or  district 
boaid  shall  make  their  order  in  relation  to  the  matters 
•fMnaid,  and  cause  the  same  to  be  notified  to  the  per- 
*in  from  whom  such  notice  was  received  within  seven 
<layt  ifter  the  receipt  of  anch  notice  :  and  in  default 


that  he  had  sent  one,  and  the  defendants  denying  that 
they  had  ever  received  it ;  but  it  was  allowed  on  both 
sides  that  instead  of  watting  seven  days,  the  plaintiff 
commenced  digging  the  foundations  of  his  home 
witliin  five  days  from  the  time  at  which  he  alleged 
he  had  sent  hia  notice  to  the  defendants.  He  pro- 
ceeded witbont  interruption  till  the  house  had  been 
built  as  far  as  the  second  story,  when  on  the  nigbt 
of  the  80th  of  July  last  the  defendants  sent  their 
snrveyor  and  contractor,  with  about  thirty  men,  and 
by  torch-light  demolished  the  house,  and  afterwards 
went  before  a  magistrate  and  compelled  the  plaintiff 
to  pay  the  expense  of  so  doing.  For  this  alleged 
Irvspasa  the  action  was  brought 

IS  January,  1683. 

BaviU,  Q.C.  (B.  C.  Sobinaon  with  him),  obtained 
a  rule  niii,  calling  on  the  plaintiff  to  show  caose  why 
the  verdict  should  not  be  set  aside,  and  a  nonsuit,  or 
verdict  for  the  defendants  entersd,  on  the  ground  that 
they  were  justi&ed  in  their  conduct  by  the  70th  sect, 
above  cited. 

IG,  le,  32  April,  I8S3. 

George   Demnan,   QM.,   showed  cause,  contending 
that  the  76th  sect,  which  was  a  most  arbitrary  one, 
did  not  set  amde  the  Common  Law  of  the  land,  vuc., 
that  no  one  should  be  judged  without  being  heard, 
and  that  the  defendants,  whether  acting  Judicially  or 
ministerially,    should   have   summoned  the   plaintiff 
before  they  proceeded  to  pnll  down  his  honso. 
He  cited 
J>r.  BntUty't  Com,  1  Strange,  6B7  ; 
Harper  v.  Carr,  7  T.  B.  270 ; 
Painter  v.  Liverpool  OH  Qat  Company,  9  A.  ft  E. 

43S; 
Capel  V.  Child,  2  C.  ft  J.  5SS ; 
Mtx  r.  Berm  and  A  nothtr,  6  T.  K.  188 ; 
Eamnumd  v.  Bendegebe,  13  Q.  B.  8SS  ; 
Tinkler  v.  WaT^dneorOt  Board  of  Workt,  27  L.  J. 

Ch.  812  ; 
Poplar  Board  of  Worla  y.  Knight,  28  L.  J.  H.  C. 

87; 
Clothier  X.  Webitir,  31  L.  J.  C,  P.  316. 
BovQl,  Q.O.,  and  B.  C.  Sobinioa,  snppoited  tlio 
rule,  and  contended  that  the  defendants  were  jnstiRed 
under  the  76tb  sect.,  and  that  the  powers  therein 
given,  though  arbitrary,  were  necessary,  as  they  could 
not  ascertain  whether  the  house  had  been  properly 
built  or  not  without  pulling  it  down. 

They  referred  tti  some  remarka  of  Parke,  B. ,  in 

Bmaker  r  Evaia,  16  Q.  B.  162. 
EiLLE,  C.J.'I  am  of  opinion  this  role  must  be  dis- 
charged. The  defence  put  forward  by  the  defendants 
is  baaed  on  the  76th  sect  The  plaintiff  contends  that 
the  powers  there  granted  are  subject  to  the  qualifica- 
tion repeatedly  recognised,  that  no  man  is  to  be . 
deprived  of  his  property  without  an  opportunity  of 
being  heard.    This  qualiJicatiMi  must  be  taken  as 
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extending  to  powers  such  as  these,  and  the  hoard 
ought  to  have  giren  notice  to  the  plaintiff,  and 
allowed  him  to  be  heard.  He  may  have  sent  the 
notice  required  by  the  statute,  and  it  may  have  mis- 
carried. 

"WiLLES,  J. — The  power  exercised  by  the  board  is 
of  a  judicial  nature,  and,  therefore,  notice  to  the 
party  against  whom  the  order  is  made,  is  necessary. 
The  board  are  not  only  to  execute  the  works,  but  to 
charge  the  expenses  to  the  owner. 

Byles,  J. — ^The  board  are  wrong,  whether  they 
acted  judicially  or  ministerially.  The  severity  of  this 
statute  is  mitigated  by  the  justice  of  the  Common 
Law,  which  is  rightly,  though  quaintly,  laid  down  by 
Fortescue,  J.,  in  Dr.  Bcntley*a  Case, 

Keating,  J. — The  board  are  to  exercise  a  discre- 
tion, and,  therefore,  they  ought  to  form  their  judgment 
on  hearing  the  party  against  whom  the  order  is  made. 

BuU  dMiarged. 


,.i 


Campbell  v.  The  Meeset  Dock 
AND  Habbour  Company. 


C.P. 

21  April,  1863 

Purchase  of  wnspecijkd  portion  of  goodi 

Appropriation. 


TIic  pwrekoMT  of  cm.  unspeeiJUd  povivnv  of  a  larger 
TmUc  takes  no  ^eeifie  property  in  it  wniil  it  has  been 
appropriated  to  him^  and  this  appropricUiofi  nmat  he 
onade  with  the  consent^  express  or  implied,  not  only  of 
the  vendor,  hut  also  of  the  vendee. 

This  action  was  brought  to  recover  the  value  of  250 
bales  of  cotton,  part  of  a  lai^  quantity  warehoused  by 
the  defendants,  and  alleged  by  the  plaintiff  to  have 
been  ear-marked,  so  as  to  become  specifically  his  pro- 
perty. The  ship  JBosphorus  imported  600  bales,  and 
on  the  8th  September,  1862,  commenced  unloading. 
The  plaintiff  bought  250  bales,  and  the  rest  were  sold 
to  other  parties.  When  the  vessel  arrived  the  bales 
were  undistinguished,  but  they  were  numbered  as  they 
were  landed  on  the  8th  September,  and  two  following 
days.  On  the-  9th  September,  Campbell  sent  for 
samples  and  a  deliveiy  oider.  On  tbe  11th  September, 
100  bales,  and  on  the  13th,  100  bales  were  delivwed  to 
other  parties  out  of  the  bales  numbered  from  1  to  250. 
On  the  IStfa,  a  warrant  was  issued  to  Campbell  for  250 
hales,  numbered  from  1  to  250,  and  described  as 
'*  entered  by  J.  P.  Campbell  on  the  lOtii  September, 
1862,  rent  payable  from  the  15th  September. "  It  w&s 
endorsed  with  a  delivery  order  "for  the  above- 
mentioned  goods,"  dated  the  15th  September.  Camp- 
bell subsequently  resold  the  goods  by  sample  to 
a  purchaser,  who  repudiated  the  contract  on  the 
ground  that  the  goods  were  not  according  to  sam* 
pie.  Campbell  then  brought  this  action  against  the 
company  for  having  parted  with  the  bales  numbered 
r  to  250,  which  he  contended  had  been  appropriated 
to  him  on  the  10th  September,  and  had  therefore  been 


improperly  parted  with  by  the  defendants  to  the  other 
I  purchasers.  Keating,  J.,  before  whom  the  case  was 
j  tried  at  Liverpool,  left  it  to  the  jury  to  say  whether  or 
not  the  bales  had  been  appropriated  to  the  plaintiff, 
and  directed  them  that  to  vest  the  property  in  him 
there  must  not  only  have  been  an  appropriation  od  the 
part  of  the  defendants,  but  also  an  assent  to  such  ap- 
propriation on  the  part  of  the  plaintiff^  The  jury 
found  for  the  defendants. 

James,  Q.C.  (J.  A.  RusseU  with  him),  now  moved 
for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  and  that  the  jury 
were  misdirected  in  being  told  that  assent  on  Camp- 
bell's part  was  necessary. 

Erle,  C.J. — There  will  be  no  rule  in  this  case.  The 
question  is,  had  the  property  in  the  260  bales  in 
question  vested  in  the  plaintiff  ?  Under  the  delivery 
order,  had  the  defendants  appropriated  the  bales  to 
him  ?  The  question  left  to  the  jury  was,  whether  the 
appropriation  had  taken  place,  or  whether  there  had 
not  been  some  mistake  on  the  part  of  the  clerk  who 
drew  up  the  delivery  order.  The  jury  found  that  the 
latter  was  the  case.  It  is  almost  unnecessary  to  say  a 
word  upon  the  subject  of  the  supposed  misdirection. 
If  there  had  been  an  appropriation,  it  was  taken  that 
Mr.  Campbell  did  assent  to  it  But  it  is  clear  that 
the  purchaser  of  an  unq^edfled  portion  of  a  larger 
bulk  takes  no  specific  property  in  it  till  it  has  been 
appropriated  by  the  consent  of  both  vendor  and 
vendee,  though  this  consent  may  be  express  or  implied ; 
and  in  the  case  of  some  contracts  the  vendee  may 
make  the  warehouseman  his  agent  for  the  pozpose  of 
assenting. 

WiLLES,  J.,  referred  to  Hanson  v.  Meyer,  6  East, 
614  ;  Rugg  Y.^MineU,  11  East,  210  ;  and(?a«s  v.  Bm, 
17  C.  B.  229 ;  25  L.  J.  C.  P.  61 ;  and  Bylbs  and 
EKiVTING,  JJ.,  concurred. 

Jtide  rtfuMd. 


C.  P.  \     Hopkins  and  Anolixer  v. 

21  April,  1868.   V  Hitchoook. 

Sale  of  Goods — Materiality  of  Brand, 

The  defendant  having  contracted'  to  piurchase  of  the 
plaintiffs  bars  of*'S,  <fe  ff,  \eroicny* iron^  theplaiiUiffs 
supplied  be^  of  the  required  qucdUy,  but  branded 
'*H,  &  Co,  {crown)"  In  an  action  for  not  accepting 
the  iron,  the  jury  found  that  the  initials  of  the  brand 
vfere  iwt  material : — 

Held,  that  the  plainiiffs  were  erUiUed  to  a  verdidy  the 
defendant  having  received  in  reality  the  article  for 
which  lie  oontmeted. 

Messrs.  Snowden  &  Hopkins  for  many  years  manu- 
factured iron  for  foreign  markets,  with  the  brand 
S.  &  H.  and  the  figure  of  a  crown.  The  plaintiffs  suc- 
ceeded them  in  business,  and  continued  to  manufacture 
iron  of  the  same  quality,  but  with  a  brand  H.  &  Co- 
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■itli  a  trown.  The  defetidaat,  a  broker,  rnMived 
tDRraeCiona  from  Vogelor,  of  Bremen,  to  purduBV 
g.  i  H.  (erowD)  iron  far  liim.  They  were  unalilu 
to  diicoTer  the  required,  iron  in  the  marliet  till  their 
igmt,  Badl,  was  infonned  by  a  broker  named  Taylor, 
th&i  the  bcand  had  been  cIuDgediatoH,  &Co.  (crowu.) 
TbenapoD  thay  conclnded  a  porchase  through  Taylor ; 
Ik  beugbc  and  cold  note  being,  bd  far  as  is  material, 
in  tlie  Tonla — 

"Boagiit  for  accoont  of  Oecorge  Hitchcock  of  our 
piiiidpals  67  tons  of  S.  &  U.  (crown)  iron,  conimoii 
bus,  at  6!.  10  J.  OtL  per  ton,  delivered  ex  ship  at  Hull, 
£ir  oU  the  miea  in  specification,  &c. 

"  TttWlBIJ.Efl  k  Taylob, 
"  Commission  Agent*. " 
The  iicn  wa«  deliTered,  but  objeotad  to  on  the 
graand  of  its  being  msty,  and,  after  protracted  dis- 
potrs,  the  defendant  refused  to  receive  it,  ai  not  being 
S.  t  H.  iron.  The  plntntifrii  thereupon  med  him  for 
goods  told  and  delivered,  but  at  the  trial,  before 
Erlf,  C.J.,  in  Middlesei,  tbo  form  of  action  was 
ehiDgtd  ioto  an  action  for  not  accepting  the  iron,  and 
Hie  plaintiffs  obtained  a  verdict  for  1841. ,  the  defendant 
^cing  leave  to  move  to  enter  it  f«r  him. 


Sha,  SerjC,  and  Netdhain,  showed  cause. —  It  is 
not  contended  that  the  articlefl  delivered  were   not 
Kcviding  to  tbo  description  in  all  respects  of  those 
ndfied.     The  jnry  found  that  the  brand  was  not 
naterial,  and  thsT.  all^ongfa  tlie  crown  did  indicate  that 
tbe  iron  ins  of  a  certun  tinality,  the  initials  iadicaMd 
nothing  to  tbe  trade.     The  ordBr  was  not  for  "iron 
liramfcd  6.  ft  H.  (crown),"  but  for  "  S.  ft  H.  (crown) 
iMa."    The  question  was  entirely  one  for  tlie  jury, 
Pmna  T.  //iJrtcn,  2  Kng.  N.  C.  MB  ; 
Fmaer  v.  Sarliam,  4  A.  ft  E.  47S  ; 
Utaetdale  t.  Dtmlep,  6  M.  ft  W.  224. 
C7(asJj;,  Q.  C.  {Grant  witli  him),  supported  the  rule. 
EsLE,  C.J. — I  am  of  opinion  that  this  rale  mnst  be 


1  mentioned  by  the  brokers  in 
of  "  oar  principals,"  and  thcto  vt 


brand.     The  ii 

the  plaintiffs. 
BvLUond  Keating,  JJ.,  concurred. ' 

Sale  diadiaTgtd, 


C.  P.  ) 

22  ApaiL,  1863.   i 


ScHLOse  V.  Hkkiut. 


I'leading — General  average. 

To  a  dttlaTalion  for  general  average  itiamit  though 
merely  to  plead  C/uU  Ihe  'oetael  inu  uiueaioorth^,  ttaiett 
the  plea  goes  oa  to  allege  lAai  the  loa  oecarrtd  in  cm- 
mquence  of  (lie  unseamOTiiiiaeta. 

Demitrres.  —  ^e  decloratioD  was  for  genwal 
average,  in  the  nsual  form,  "  In  eonaideiatiau  that 
pluntiff,  at  the  request  of  the  defendant,  had  taken  as 
board  certain  goods  of  the  defendant ;  the  defendant 
promised  to  pay  any  geoBral  average  ;  that  a  general 
average  loss  had  occurred,  yet  tbe  defendant  did  not 

3rd.  Plea. — "That  the  promise  in  tbe  declaration 
mantioned,  was  subject  to  the  condition  that  tbe  ship 
■booU  bo  seaworthy,  and  that  she  was  not  seaworlby." 

4tb  Flea.— Was  the  suae  as  the  3rd,  but  went  on 
to  all^  that  the  lorn  happened  in  consequence  of  the 


Charlet  PoUodc,  for  the  plaintiff,  admitted  that  be 
miglit  l>e  liable  to  a  cross-action,  but  argued  that  both 
pleas  were  bad,  and  cited, 

Tamhoehia  t.  Hiekie,  1  H.  ft  N.  158 ; 

BiTkley  v.  Pret^rave,  1  East,  220 ; 

Ckarlea  taul  OJttn  y.  Allin,  15  C.  5.  IB  ; 

Alilm  and  Othert  v.  Herring,  11  Eieh.  S22. 
T.  Jimfs,  for  the  defendant,  appeared  in  support  of 
tho  pleas,  he  scarcely  attempted  to  support  the  3rd, 
but  relied  on  his  argimiGnts  in  favour  of  the  4th. 


Erlz,  C.J.— Tho  3rd  plea  is  bad ;  there  is  bo  auGh 
implied  condition ;  but  the  4tb  is  good,  that  tbe  ship, 
owner  BBUt  tbe  vessel  to  sea  in  an  nn&t  state,  and  that 
bii  misoondoct  produced  tbe  very  damages  for  which 
he  now  seeks  to  make  tbe  ddeudant  liable. 

If  we  were  to.hi^  dua  4th  plea  bad,  the  defendant 
might  recover  from  the  plaintiff  in  a  cross-action,  tho 
identical  damages  which  tbe  plaintiff  had  reeovered  in 
this. 

"WiLLES,  J,,  andKEATiNa,  J.,  eoncnrred. 

Judgmeni  for  plaiiUiff  on  the  3ni  plea,  andfvr  de- 
fendant oKlheiih. 


2S  Apbii,  18S3. 


NoBTH  and  Others,  Asugnees  r. 
London  AMD  SoirrH-'WEaTEitK 
Railway  Compakt. 


RaUnas—DiUreu  for  TotU 
W!i«r»  a  railway  company  itaulhorUed  bij  ill  private 
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Act  to  distrain  for  tolls,  all  tht  provisions  of  the  Act 
giving  them  that  potcer  must  be  strictly  c&mplied  with. 

Special  Case,  stated  for  the  opinion  of  the  Court 
under  the  Common  Law  Procedure  Act,  1852.  In 
December,  1857,  E.  S.  Prior  and  A-  S.  Prior  (after- 
wards bankrupts),  being  then  coal-merchants,  made  a 
proposition  to  the  defendants,  to  which  the  following 
answer  was  sent : — 

"December  81,  1857. 
**  Gentlemex, — I  am  instructed  to  inform  you  that 
the  directors  have  agreed  to  your  proposition  to  pay 
the  monthly  accounts  rendered  to  you  for  the  carriage 
of  coal,  &c.,  over  this  railway,  by  bill  at  two  months 
date  from  the  date  of  the  last  item  in  each  account* 
and  for  the  full  amount  of  each  accouut  as  rendered  ; 
any  claims  for  overcharges,  &c.,  to  be  made  within 
one  month  from  the  dates  to  which  each  account  has 
been  rendered, 

*'I  am,  gentlemen, 
"Yours,  &c., 

"Abchibald  Scott, 

"Traffic  Manager." 

Tliis  arrangement  was  acted  upon  by  both  parties 
until  August,  1859,  the  Messrs.  Prior  continually 
sending  large  quantities  of  cOal  to  the  defendants  to 
be  delivered  by  them  at  different  stations  on  their 
line,  and  paying  for  the  carriage  by  bills  at  two  months, 
which  were  regularly  honoured  at  maturity.  All 
payments  for  tonnage  up  to  and  including  April,  1859, 
the  note  for  which  was  drawn  May  4,  1859,  and 
became  due  July  7,  1859,  were  regularly  made  by 
Messrs.  Prior. 

On  Jime  8,  1859,  the  defendants  sent  to  Messrs. 
Prior  their  account  for  tonnage  for  the  month  of  May, 
1859,  amounting  to  A9il.  Is,  7rf.,  for  which  the 
Messrs.  Prior,  on  the  same  day,  di-ew  their  promissory 
note,  payable  to  defendants,  two  months  after  date, 
and  sent  it  to  defendants;  this  note  became  due, 
August  6,  1859. 

On  19th  July,  Messrs.  Prior  received  from  the 
defendants  their  account  for  June,  1859,  amounting  to 
412/.  is,  4d,  for  which  sum  they  drew  their  pro- 
missory note,  payable  two  months  after  date,  on  the 
Srd  August,  1859.  This  note  was  dated  back  to 
July  5,  1859,  and  did  not  become  duo  till  after  their 
bankruptcy. 

The  Messrs.  Prior  stopped  payment  on  tlie  6th 
August,  1859,  and  wrote,  annoimcing  to  the  defend- 
ants that  they  had  called  a  meeting  of  their  creditors, 
and  requesting  them,  till  some  determination  had 
been  come  to,  to  charge  the  carriage  of  the  coals  to 
the  respective  consignees. 

The  defendants  never  answered  this  letter.  The 
Messrs.  Prior  were  at^judicated  bankrupts  on  August  24, 
1859 ;  and  the  act  of  bankruptcy  on  which  tlie  ad- 
judication proceeded,  was  an  assignment,  executed 
by  them  for  the  benefit  of  their  creditors,  on  the 
10th  August,  1859. 


The  defendants  were  not  aware  of  any  act  of  bank- 
ruptcy committed  till  the  date  of  the  adjudication,  nor 
had  they  any  notice  of  any  act  of  bankruptcy,  other 
than  that  on  which  the  adjudication  proceeded. 

The  bill  drawn  on  June  3,  1859,  was  presented  for 
payment  on  August  6,  1859,  and  dishonoured. 

The  Messrs.  Prior  did  not  purchase  any  more  coals 
after  August  6,  but  continued  to  send  those  already 
ordered,  and  in  transitu^  to  their  customers* 

On  August  22,  and  several  other  days  between  then 
and  August  8,  they  delivered  coals  to  the  defendants, 
to  the  value  of  299/.  2ff.  Id,  No  portion  of  these  coals 
was  ever  delivered  by  defendants,  but  seized  by  them, 
as  they  alleged,  under  the  powers  of  their  Act  of 
Parliament. 

On  August  23,  1859,  defendants  wrote  to  Messrs. 
Prior  demanding  payment  of  494/.  7s.  7d. 

On  September  1,  1859,  the  bankruptcy  solicitors 
served  a  notice  on  defendants  to  deliver  up  to  the 
assignees  any  goods  they  held  of  the  bankrupts*,  on 
any  lien  being  paid. 

On  September  3,  after  this  notice,  the  coals  which 
had  been  seized  by  defendants  were  sold  for  222/.  15«. 
deducting  expenses. 

This  action  was  brought  to  recover  299/.  2s,  W., 
being  the  value  of  coal  seized. 

It  did  not  appear  whether  the  goods  were  appraised 
or  not. 

The  questions  for  the  Court  were — 

1st.  Whether  the  plaintiffs  as  assignees  were  en- 
titled to  recover  from  the  defendants  the  value  and 
proceeds  of  the  coals  so  seized,  or  any  part  thereof  ? 

2nd.  Whether  the  plaintiffs  as  such  assigness  were 
entitled  to  recover  any  damages  against  the  defendants 
in  respect  of  the  allied  sale  of  the  coals  without 
appraisement 

The  defendants  justified  their  proceedings  under  their 
private  Act  of  Parliament,  4  &  6  Will.  4,  c.  IxxxviiL 
s.  *  166,  which  enacted  that  the  rates  and  tolls 
authorised  to  be, taken,  &c.,  should  be  paid  to  such 
person  as  the  directors  should  appoint  by  notice 
annexed  to  the  list  of  tolls,  and  that,  in  case  of  refusal, 
or  neglect  to  pay  after  demand  by  such  person,  the 
company  might  seize  the  goods  and  detain  them  until 
payment,  and,  if  they  should  not  be  redeemed  within 
five  days  after  such  seizure,  they  might  be  appi-aised 
and  sold  "as  the  law  directs  in  cases  of  distress  for 
rent" 

Maude  (M.  Smith,  Q.C,  with  him)  appeared  for  the 
plaintiffs,  and 

Jifilward{Lush,  Q.C,f  with  him)  for  the  defendants. 

Erle,  C.J. — I  do  not  think  this  distress  can  be  sus- 
tained. A  summary  power  of  distress  like  that  which 
landlords  can  exercise  is  here  given  by  statute.  When 
tolls  are  in  arrear,  a  certain  person  is  allowed  to  dis- 
train for  them,  and  this  is  the  person  whose  name  is 
annexed  to  the  company's  list  of  toUs,  and  this  same 
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jtma  rnnit  nuke  ■  demuid  praviwuly ;  U  these  con- 
'[idinu  luLTe  been  oomplied  witb,  the  goo<lB  may,  in 
de&nlt  of  payment,  be  apprmued  uid  sold.  In  this 
cue  tlier«  appear  to  have  been  lereral  liefects  in  the 
)>nccrdtnga.  In  the  (tnt  place,  the  distreu  was  not 
made  by  the  person  whose  name  was  on  the  list ;  also 
Iheit  was  no  prefions  demand  made  by  the  person 
authoriied  to  distrain.  They  wonld  also  hava  failed 
on  the  (froond  of  there  haring  been  no  appraisement, 
UiDu^  if  the  other  proceedings  had  been  regnlar,  I 
»hciDld  have  baen  sorry  to  have  given  my  judgment  on 
Out  grannd  alone. 

WiaE>!,  J. — I  am  of  the  same  opinion  on  all  the 
I-iiuts  menUoned  by  my  Lord.  The  company  nro  like 
liniUonia,  and  if  no  appraisement  is  madf,  they 
l«oiiie  trespassers  ab  iiiilio. 

Keahsg,  J.,  conctirred. 

/(u/i/men/  /iir  plaiattfi. 


ISApbil,  1803.   \ 
Bitting — Action formmieg paid  on  loit  beti 
made  by  Mting-atjent  for  a  principal. 

i  nqiitsted  S,  a  belling  agent,  to  bet  for  him  on 
thru  korta.  B  made  the  belt  ia  Am  oim  name  aitd 
Lit,    and,    having   paid    tlie    belt,    aiiid   A    for   the 

Held,  OuU  aa  A  had  aulhorited  B  to  makt  tlu  beta. 
But  And  not  revoktd  the  authority  before  the  bets  vcre 
faid,  B  lea*  entitled  to  recorcr. 


By  the  8  ft  B  Vict.  o.  108,  a.  18,  all  c. 
agreement^  whether  by  parol  or  in  writing,  by  way 
of  gaming  or  wagering,  shall  be  null  and  void. 

[Martin,  B.  — If  the  real  fact  was  that  Bowie  mado 
the  bets  for  Bristow,  and  having  lost,  paid  them 
before  he  was  ordered  by  Briatow  not  to  pay  them, 
then  Bristow  cannot  repudiate.  The  question  of 
authority,  or  not,  was  for  the  jury,  who  donbtless 
would  have  found  that  the  beta  were  to  be  made  as  by 
the  employi.  ] 

It  wua  admitte<1  that  Bristow  did  not  know  that  the 
bets  were  not  made  in  his  own  name. 

Pollock,  C.B.— Transactions  of  thia  kind  are  more 
frequently  made  in  the  name  of  the  employe  than  of 
the  employer.     The  rule  miiat  be  refused. 


Exchange. 


on  the  Stoct 
Xulc  refined. 


Trovtr — Contract    of    Sale — Appropr'miitni  of 
Speeifie  O'oodi — Estoppel. 

The  defendants  sold  to  C.  three  hundred  and  fiflij 
barrels  of  flour,  being  part  of  a  larger  number  tying  m 
their  marehotiae.  The  barrels  sold  were  not,  hovierer, 
tpecifiailhj  aseeriained  or  let  apart.  C.  obtained  frma 
Uie  plaUUifs  an  adranee  npon  the  fUrar  to  picrehaaed, 
and  gare  them  a  delivery  order  for  the  same,  which  Iht 
plainliffa  preatnltd,  and  lodged  at  the  defendant's  vxire- 
hoaae,  when,  upon  inquiry  by  plaintiffs  elert,  al  the 
Hme  of  Ike  lodgment  of  the  order,  tchcther  "  it  laiaall 
in  order ;"  the  answer  given  by  a  clerk  of  defmdanta 

Held,  in  an  action  of  Irmer,  that,  under  then  cir- 
aimstanees,  although  no  property  passed  to  C,  or  to  the 
alaiiUiJfs,  the  defandants  icert,  nevertheless,  e'iepped 
frotn  disputing  that  it  had  ;  and  the  plaintiffs  icere 
therefore  entitled  to  rranxr. 

Trover  for  246  barrels  of  flour.  The  plaintiffs  were 
Sour-factars,  and  the  defendants  were  flour  and  com- 
'actors,  and  nlao  warehousemen,  in  the  city  of  London. 
[u  August,  1S62,  the  defendanta  contiac ted  with  one 
Clarko  for  the  sale  to  liim  of  360  barrels  of  flour. 
The  following  are  copies  of  the  sale-note  and  delivery 
jrder  given  to  him  : — 

"  Com  Exchange,  23  Ang.  1882; 

"  Sold  130  barrels,  flour,  Columbia  HilU,  ex  Oder. 
„     220  „  Diamond  Hills,  ex  Aquila. 

"  For  COVEKTBT,  SlIEPPABD,  A  Co., 

"  A.  B.  ftc 
"  Counting  House,  Com  Exchange  Chambers, 

Seething  I^ne." 
The  delivery  order  an  follows  :— 
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"  Com  Exchange,  23/8/,  1862. 

"  Millis  Coventry,  20,  Shad  Thames. 

"  130  barrels  of  flour,  Columbia  Mills,  ex  Oder,  and 

220      „  „        Diamond  Mills,  ex  Aquila. 

**A11  charges  after  14  days  to  be  paid  by  buyer. 

No  refusal  will  be  accepted  unless  sufficient  reason 

be  given  at  our  stand  by  eleven  o'clock  next  market 

day. 

"  For  CovBNTET,  Sheppahd,  a  Co., 

"  J.  M.  HaU. 
"N.B.  The  com  to  be  delivered  but  to  printed 
notes  from  our  house." 

Tliis  order  was  sent  by  Clarke  the  same  day  to  the 
defendants.  The  whole  of  the  barrels  of  flour  men- 
tioned in  the  order  were  portions  of  larger  quantities 
of  Columbia  and  Diamond,  and  respectively  then  lying 
in  the  granary  of  the  defendants,  and  were  not  dis- 
tinguished by  marks,  numbers,  or  otherwise,  from  the 
rest,  and  there  never  was,  up  to  the  time  of  bringing 
the  action,  any  appropriation  of  any  barrels  to  Clarke's 
contract  or  the  delivery  order.  A  short  time  after 
the  above-mentioned  sale,  Clarke  applied  to  the 
plaintiffs  to  advance  him  money  on  the  security  of 
the  flour  he  had  so  bought.  The  plaintifls  did  advance 
him  money,  and,  in  consideration  thereof,  the  follow- 
ing delivery  order  was  ultimately  handed  to  them  : — 

''Jack's  Coffee-house,  Mark  Lane. 

"Aug.  25,  1862. 
"Mr.  M.  Coventry's, 
"  Deliver  to  Messrs.  Woodley  and  Meadows 
130  barrels,  flour,  Columbia  Mills, 
218      „         ,,       Diamond  Mills, 

"Joseph  Clarke. 
"Bent  to  commence  after  14  days." 

On  the  following  day  this  order  was  delivered  by  a 
clerk  of  the  plaintiffs  to  a  clerk  of  the  defendants' 
who  being  asked  *^  If  it  iccu  all  in  order,"  replied, 
**Yes,"  and  the  order  was  left  with  him.  At  the 
same  time  the  plaintiffs'  clerk  was  permitted  to  take 
samples  from  barrels  which  were  up-staxrs  in  the 
granary. 

Shortly  after  Clarke  had  so  pledged  the  flour  with 
the  plaintiffs,  he  absconded.  The  defendants  had, 
however,  previously  delivered  to  the  plaintiffs  102 
barrels,  part  of  the  number  mentioned  in  the  order  ; 
and  for  the  non-delivery  of  the  remainder  the  present 
action  was  brought.  The  trial  took  place  before 
Pollock,  C.B.,  at  the  sittings  after  last  Michaelmas 
Term,  at  Guildhall.  It  was  objected,  on  behalf  of  the 
defendants,  that  no  property  had  passed  in  any  specific 
goods,  and  that  the  action  of  trover  could  not  be 
maintained  The  learned  Judge,  however,  overruled 
the  objection ;  and  the  jury  found  for  the  plaintiffs  for 
310^  In  Hilary  Term,  a  rule  nisi  was  obtained  by 
SheCf  ScTjt,  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  of  misdirection. 

Lush,  Q,C,  (with  him  Meadows),  now  showed  cause. 


A  warehouseman  who  has  received  a  delivery  order, 
and  admitted  that  he  holds  the  quantity  specified 
therein  for  the  person  sending  the  onder,  is  estopped 
from  setting  up  as  a  defence,  that  there  has  been  no 
appropriation. 

[Pollock,  C.B.— If  the  defendants  had  not  th« 
goods,  they  were  hnmd  to  have  them.] 

The  cases  relied  upon  by  the  defendants,  at  the 
trial,  were  those  of  buyer  and  seller ;  but  the  question 
really  is  one  of  principal  and  agent 

He  cited, 
Stonhard  v.  Dunkin,  2  Camp.  N.  P.  344 ; 
ffatoes  V.  Watson,  2  B.  &  C.  540  ; 
Gosling  v.  Birnie,  7  Bing.  389  ; 
and  was  then  stopped. 

Waikin  Williams  {Serjt.  Slue  with  him),  supported 
the  rule. 

The  plaintiff  cannot  bring  an  action  of  trover  for 
these  goods.  This  is  a  mei-e  executory  contract 
between  the  defendants  and  Qarke.  Estoppel  is  now 
the  only  question.  And  m  all  the  cases  cited  on 
behalf  of  the  phuntiffs,  there  were  definite  and  par- 
ticular goods  to  which  the  doctrine  of  estoppel  might 
apply. 

[Pollock,  C.B.— The  question  is,  whether  the  de- 
fendants, when  they  have  once  admitted  that  they 
have  the  goods,  can  afterwards  say,  "No,  we  have 
not  got  them?**] 

Suppose  there  had  been  a  fire  in  the  defendants 
granary,  and  the  greater  portion  of  the  barrels  mariced 
Diamond  and  Columbia  had  been  burnt,  the  loss  must 
have  fallen  upon  the  defendants.  Then,  again,  there 
was  no  estoppel  preventing  the  defendants  saying 
there  had  been  no  appropriation  ;  all  that  they  lep^' 
sented  was,  that  the  contract  and  delivery  order  were 
iu  order,  and  this  they  do  not  now  dispute.  They 
only  rely  upon  their  right  to  rescind  their  contract 
upon  discovering  Clarke's  fraud. 

[Martin,  B.— That  might  have  been  a  question  for 
the  jury.] 

Maetin,  B.-I  think  the  rwlo  ought  to  be  dis- 
charged. This  is  not  the  case  between  vendor  and 
purchaser.  In  this  case,  no  property  in  the  goods 
actually  passed ;  but  the  question  is,  Aether  the 
defendants  are  not  estopped  fix>m  disputing  that  it 
had.  The  case  of  ffawes  v.  Watson  is  decisive  of 
this.  The  defendants,  by  accepting  the  delive^ 
order,  and  giving  the  plaintiffs  to  understand  that  it 
was  correct,  cannot  now  say  that  they  had  not  the 
specific  goods  belonging  to  Clarke. 

Bramwkll,  B.— I  am  of  the  aame  opinion.  This 
case  is  concluded  by  the  authorities  cited,  which  are 
also  in  accordance  with  the  good  sense  of  the  case. 
No  property  in  &ct  passed  to  Clarke,  or  the  plaintiffs, 
in  any  specific  goods ;  but  the  defendants  are  pre* 
eluded  now  from  setting  up  that  state  of  things.  ^Y' 
WiBiams  says  we  must  consider  the  effect  of  this  in 


»  April,  196X] 


THE  NEW  REPORTS. 


37 


'tbcr  cases,  and  asks,  what  would  bo  the  case  if  there 
wsj  an  accidental  fire,  by  which  a  great  part  of  the 
ilaur  was  destroyed,  and  says  that  in  such  a  case  the 
lo^i  would  fall  upon  the  defendants ;  and  that  upon 
ihe  ground  of  estoppel  being  reciprocal,  the  loss  ought, 
in  yQch  a  ease,  to  fall  on  the  plaintiffs  if  thoy  are 
entitled  to  recover  in  this  action.  There  is,  however, 
.1  fallacy  in  that ;  the  defendants  may  well  have  placed 
thpTuselves  in  a  dUemma,  and  whilst  by  their  acts 
they  may  have  put  it  out  of  their  power  to  deny  tlie 
plitintifFs'  right  to  350  barrels  of  flour,  it  may  well 
)  e  that  in  case  of  loss  they  alone  must  sufler.  But 
Mr.  Williams  says,  that  there  is  no  estoppel,  and  that 
ihe  defendants  only  represented  that  everything  was 
ill  order,  and  that  according  to  the  usual  course  of 
itosiiiess,  there  would  be  no  appropriation  until 
(Itrliveiy,  and  that,  therefore,  the  defendants  do  not 
now  s<«k  to  contradict  what  they  represented.  I 
think  that  is  a  fallacy.  The  defendants  received  the 
order,  and  should  have  stated,  if  they  intended  to 
protect  themselves  against  this  claim,  that  they  held 
B3  particular  850  barrels  of  Clarke's,  but  only  had  a 
contract  to  deliver  Clarke  thai  number.  They,  how- 
erer,  allowed  the  plainttffi  to  suppose  that  they  held 
that  number  of  barrels  belonging  to  darke.  I  think 
they  are,  tfaerefoxe,  estopped  from  now  disputing  the 
['laistiffs'  titlA. 

PouocK,  C.B. — ^The  defendants  acknowledged  to 
thf'  plaintifiis  that  they  held  the  flour  belonging  to 
Clarke,  and  are  bound,  when  called  upon,  to  deliver 
that  (juantity.  If  they  have  not  got  it,  then  they  were 
bnund  to  have  it. 

Ride  diaduirgtd, 
Siif.* — See  also, 
OilltU  V.  Hill,  2  C.  &  M.  630. 
Jackson  v.  Andersonf  A,  Taunt.  24. 
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Day  V,  Bather. 


21  Apbil,  1863. 

Imieeper  and  Chutt — LiabUilyof  Innheeperfor 
Injury  to  Guesfs  ST&rse — Master  and  Servant, 

A%  imikwptr  received  B  as  a  guest,  B  brought 
'rU  him  a  horse,  which  was  delivered  to  C,  who, 
f'f'parently,  acted  as  osUer  at  ihe  intu  C  was,  in  fact, 
^  litery^MabU  keeper,  in  businus  for  himself  at  other 
yrtmiaes;  hut,  the  innkeeper's  stables  being  under 
'-'pair,  C  look  eare  of  the  horses  arriving  ai  the  inn, 
^^d  B's  horse  was  taken  to  Cs  oum  stables.  After- 
^rds,  during  the  temporarg  absence  of  Bfromthe 
^  C  drove  the  horse  out  for  exercise^  and,  during 
ikr  drite,  the  horse  -was  injured : — 

Hfld,  that,  regarding  the  relation  of  the  immheeper  to 
C,  rfdch  relation,  tspptarently,  and  fonxnything  that 
B  bKi0  to  the  contrary,  was  that  cf  master  andservant, 
'^  innkeeper,  as  such,  was  responsible  for  the  injury 
<''  ihi  korm,  ccottsioned  wMtst  under  the  control  of  O, 


This  was  an  appeal  from  the  decision  of  a  county 
court  Judge,  in  an  action  brought  against  an  innkeeper 
at  Warrington. 

At  the  hearing  it  appeared  that  the  stabling  of  the 
defendant's  inn  had  been  pulled  down  for  street 
improvements,  so  that  the  inn  was  just  then  without 
stabling.  When  guests  came  there  with  horses,  the 
horses  had  to  be  accommodated  elsewhere.  liose,  a 
person  acting  as  ostler,  had  the  keeping  of  the  horses 
at  temporaiy  stables  elsewhere.  He  received  no 
wages  from  the  innkeeper;  but  was  a  livery-stable 
keeper  on  his  own  account.  Plaintiff  came  to  put  up 
at  the  inn,  and  Rose  took  care  of  the  horse.  Plaintiff 
departed,  leaving  his  horse,  and  said  that  he  should 
return  on  the  following  Monday.  He  did  not,  how- 
ever, return  for  a  fortnight.  On  a  Sunday^  Rose, 
having  put  the  horse  into  harness,  started  off  for  a 
drive  with  a  friend,  for  the  purpose,  as  he  said,  of 
exercising  the  horse.  The  horse  became  unmanageable 
and  was  injured.  These  facts  being  proved,  it  was 
contended,  for  the  defence,  that  the  innkeeper  was 
not  responsible,  because  :  Ist,  the  horse  was  not  in 
her  custody,  and  was  left  for  an  unreasonable  time ; 
and,  2nd,  because  the  ostler  was  not  her  servant,  and 
therefore  she  was  not  liable  for  his  negligence.  The 
Judge  overruled  these  objections,  aufl,  on  the  ground 
of  the  defendant's  liability  as  innkeeper,  gave  judg- 
ment for  the  plaintiff. 

Hayes,  Serjt,  for  the  appellant. 

The  question  is,  whether  the  innkeeper  was  liable' or 
not  under  the  circumstances  ? 

It  is  the  common  case  of  master  and  servant,  and 
the  driving  a  friend  out  on  Sunday  was  wholly  with- 
out the  scope  of  the  servant's  authority.  Therefore 
the  innkeeper  was  not  liable  as  master. 

[Bkauwxll,  B.  —  I  don't  think  your  point  is-  in 
question  here.  The  Judge  says,  "  I  overrule  your 
objections"  ;—* and  why?  Because  she  is  an  iim- 
keeper.  ] 

[Maetin,  B.  —  The  plaintiff  is  a  guest  at.  an  it>ff  : 
he  leaves  his  horse  there,  and  is  entitled  to  have  it 
taken  care  o£  He  is  not  to  be  affected  by  any  agree- 
ment between  the  innkeeper  and  her  ostler,  of  which 
he  knows  nothing.] 

It  is  not  the  duty  of  an  innkeeper  to  keep  the  horse 
of  a  person  who  is  not  a  guest.  Therefore,  wiien  a 
guest  has  Uft^  the  innkeeper  is  not  bound  to  keep  the 
horse  for  an  indefinite  period.  Then,  again,  exerr 
cising  a  horse  1^  at  an  inn  is  not  within  the  scope  o 
the  ostler's  authority.  The  question  is,  how  fat  is 
the  liability  of  an  innkeeper  to  be  extended  ? 

CayVy^sCase,  8- Rep;  82, 
decides  that,  under  certain  circuntstanees,  the  inn- 
keeper is  liable  to  the  guest  for  the  safe  custody  of 
his  chattels.  But  to  what  extent  is  that  liability  to 
be  carried  ?  Ik  it  to  be  only  for  a  reasonable  time  f 
Even  that  is  scaieely  a  good  test.  By  the  gaMt';i 
depcyrhtre,  the  situation  is  completely  changed.** 
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[Bramwell,  B. — Suppose  he  had  been  in  the  habit 
of  going  there  and  leaving  for  a  day  or  so,  and  then 
coming  back,  would  she  not  be  liable  ?] 

[Pollock,   C.B.  — When  does  he  cease  to  be  a 

guest!] 

[BRAHinrELL,  B. — If  I  might  answer  that  question, 
I  diould  say,  "  A  long  time  before  this  took  place."] 

[Pollock,  C.B. — When,  then,  does  a  man  cease  to 
to  be  an  insurer  ?] 

When  a  man  leaves,  he  ceases  to  be  a  guest,  and 
the  innkeeper  then  ceases  to  insure  his  property. 

[Martin,  B.^But  the  point  was  not  raised  in  the 
county  court] 

It  is  hardly  to  be  expected  that  all  these  points  can 
lie  raised  there. 

[Martin,  B.— It  is  quite  dear  that  the  relation  of 
master  and  servant  existed.  The  second  point  is,  that 
the  servant  was  not  acting  within  the  scope  of  his 
authority.] 

I  say  the  master  is  not  responsible  for  the  act  of  his 
servant,  imless  it  be  done  in  pursuance  of  his  duty. 

Mitehdl  v.  CrasswelUr,  13  C.  B.  287, 
is  a  case  exactly  in  point.     Maule,  J.,  in  the  course 
of  the  argument,  said — **  The  question  is,  not  whether 
the  servant  is  irusUd^  but  whether  he  is  employed 
about  his  master's  business  at  the  time." 

[Bramwell,  B.— Suppose  a  man  out  of  malice  kills 

the  horse  ?] 

The  principle  is  the  same. 

[Bramwell,  B.— I  begin  to  think  to  some  extent 
with  you.  Is  it  reasonable  that  he  should  leave  the 
hoise  there  for  a  fortnight  t  I  think  not.  He  would, 
by  doing  so,  if  we  held  against  you,  make  her  more 
liable  than  if  she  were  a  liveiy-stable  keeper.] 

The  case  ought  to  be  sent  back  for  the  Judge  to  re- 
state it. 

[Bramwell,  B.— I  only  go  with  you  as  far  as  this, 
viz.,  that  if  the  Judge  had  said  she  was  not  a  livery- 
stable  keeper,  he  would  have  had  sufficient  materials 
for  that  decision.] 

[Martin,  B.— This  is  not  a  case  of  a  wrongful  act 
done  to  a  stranger  by  a  man's  servant.] 

It  is  the  point  of  the  defendant  being  an  innkeeper, 
which  does  not  appear  to  have  been  considered  below. 

Pollock,  C.B.  —  The  county  court  Judge  over- 
ruled all  the  objections  made  for  the  defendant,  and 
gave  judgment  for  the  plaintiff.  The  question  is, 
whether  the  Judge  was  right,  or  not»  in  oveiruling  the 
objections  made  ?  The  first  question  is,  whether  the 
horse  was  in  the  custody  of  the  innkeeper  ?  It  was  in 
the  custody  of  the  ostler,  but  was  that  as  much  the 
custody  of  the  innkeeper  as  of  the  ostler  ?  The  plaintiff 
went  to  the  defendant's  inn,  and  was  there  received  as  a 
guest.  The  plaintiff's  horse  appears  to  have  been  taken 
down  to  the  stables  in  the  ordinaiy  way.  The  apparent 
relation  between  the  innkeeper  and  the  ostler  is  what 
we  have  to  look  to — the  apparent  relation.  The  horse 
was  taken  away  in  [the  mraal  nuguier.    It  does  not 


matter  whether  that  was  done  by  the  man  as  ostler  or 
otherwise.  The  innkeeper  is  an  insurer,  and  is^ 
answerable  for  the  carelessness  of  the  servant.  That 
disposes  of  the  first  point  Then  the  second  point  is- 
that,  the  act  being  done  without  her  permission,  she  is 
not  liable.  That  makes  no  difference.  She  assents  to 
that  act  by  her  position  as  an  innkeeper.  She  takes 
the  horse  and  is  responsible.  The  guest  stays  away 
beyond  his  time,  and  the  horse  is  sent  out  for  exerciso 
and  injured.     She  must  take  the  consequences. 

Martin,  B. — I  am  clearly  of  opinion  that  the 
plaintiff  was  entitled  to  recover.  This  case  has  been 
put  upon  a  fallacy  throughout.  Whether  defendant 
took  the  horse  as  innkeeper  or  as  livery-stable  keeper, 
makes  no  difference.  The  horse  was  taken  out  for 
exercise  on  a  Sunday,  and  met  with  an  accident.  The 
defendant  having  the  custody  of  this  horse  as  a  livery- 
stable  keeper,  her  servant  took  it  out  I  apprehend 
that,  if  the  horse  was  improperly  taken  out  by  the 
servant,  the  plaintiff  is  entitled  to  judgment. 

Bramwell,  B. — I  think  this  case  must  be  decided 
for  the  respondent,  and  on  this  ground.  It  has  been 
uiged,  that  the  relation  of  innkeeper  and  guest  had 
ceased.  But  here  we  don't  know  what  the  previous 
relations  of  these  parties  were.  The  guest  mi^t  have 
been  in  the  habit  of  going  away  and  leaving  things 
there.  Therefore,  there  is  no  reason  why  this  decision 
should  be  wrong.  He  has  not  shown  that  the  servant 
was  in  the  wrong,  and  on  that  ground,  too,  I  think 
the  respondent  is  entitled  to  our  judgment 

Judgment  for  ike  respondent. 

iVbfo.*— See 
AUm  V.  Smith,  1  K.  R.  404. 


Ex.  I 

IL,  1863.    ) 


Mills  v.  Batlbt. 


22  April, 
Submisnon  to  Arbitration — Power  to  revoke, 

A  and  B  entered  into  a  wriUen  agreemifnt  for 
emptying  a  mill-pool  at  a  given  rate,  the  quantity  of 
mud  removed  to  be  Milled  by  N  by  his  admeasurement; 
and  if  any  disputes  arose  between  A  and  B,  it 
was  agreed  that  N  shoittd  also  settle  such  disputes. 
Differences  having  arisen,  they  were  referred  accord- 
ingly to  Nfor  settlement : — 

Held,  that  the  agreement,  so  far  as  it  related  to  the 
admeasurement  of  the  mtid,  teas  irrevocable;  but  re- 
vocable so  far  as  it  related  to  the  reference  of  disputes. 

Dkmvrrer. — ^The  declaration  set  forth  an  agreement, 
made  in  writing,  between  plaintiff  and  defendant,  for 
the  emptying,  by  the  defendant,  of  a  mill-pool  in  which 
there  was  an  accumulation  of  mud.  It  was  provided 
by  the  agreement  that  defendant  should  be  paid  at  a 
certain  rate  upon  the  quantity  removed,  and  this 
quantity  was  to  be  fixed  by  the  admeasurement  of  K., 
a  third  party.    It  was  also  provided  that  if  any  dis- 
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putes  arose  between  plaintiff  and  defendant,  they 
should  be  referred  to  the  arbitration  of  the  said  K. 
Fkintiff  and  defendant  having  disagreed  npon  the 
subject  of  the  work  done,  K.  arbitrated  the  dispute, 
and  made  his  award,  by  which  the  defendant  was 
lequired  to  pay  certain  moneys  to  the  plaintiff. 

Aih  Plea.  —  That  before  the  making  of  the  said 
illeged  awaidf  the  defendant  revoked  the  said  sub- 
misabn  to  arbitration  and  the  authority  of  the 
said  Thomas  Neville  as  such  arbitrator,  and  then 
gave  the  said  Thomas  Neville  notice  of  snch  revoOa- 
tioiu   Whereupon,  demurrer  and  joinder  in  demurrer. 

Graif,  in  support  of  the  demurrer. —The  plaintiff 
cannot,  by  giving  notice  to  NevlQe,  revoke  his 
uthority  to  decide  the  matters  submitted.  Fart  of 
the  ooDsideiation  itself  which  induced  the  plaintiff  to 
enter  into  the  agreement  was,  that  the  measurement 
of  the  oiudy  as  well  as  matters  which  might  come  into 
dispute,  should  be  submitted  to  Neville ;  and  as  that 
tvt  of  the  submission  which  relates  to  admeasure- 
meat  would  certainly  be  irrevocable,  and  as  the  rest  is 
Wond  up  ^th  that  part,  the  whole  ia  irrevocable. 
There  can  be  no  doubt  as  to  what  the  parties  them- 
adres  intended. 

[Marttk,  Bb — ^The  meaning,  no  doubt,  is  plain 
enooj^] 

If  the  original  agreement  is  itself  a  submission,  then 
the  effect  of  17  &  18  Vict  c.  125,  s.  17,  is  to  make  it 
I  mbmission  containing  an  agreement  that  it  shall  be 
aude  a  rule  of  Court,  and  so  by  8  ft  4  Will  4,  c.  42, 
1 39,  it  is  not  revocable  without  leave  of  the  Court,  or 
ajtulge. 

ScoU  V.  Avery,  5  H.  of  L.  Ca.  811, 
decides  that  the  meaning  of  the  parties  must  be  looked 
to.  Here,  the  reference  was  actually  gone  into  before 
the  arbitrator.  The  legal  construction  of  the  agree- 
ment is,  that  whatever  the  plaintiff  recovers  under  this 
oontnct  is  something  which  must  be  ascertained  by 
the  aibitmtor.     He  cited, 

8eoU  V.  Avery,  vbi  swpra  ; 

Marryatt  v.  Broderick,  2  M.  ft  W.  369 ;  and 

Scott  Y.  CorpcratUm  of  Liverpool,  28  L.  J;  Ch.  230. 

^.  iZ,  CdU,  in  support  of  the  plea. — ^The  real  ques- 
^on  is  as  to  the  true  construction  of  17  ft  18  Vict, 
f.  125,  8.  17. 
[Pollock,  C.B. — ^You  need  not  labour  that  point.] 
[ilA&TUi  and  Bbakwsli^  BB. — No  point  turns 
upon  that] 
Hedted, 
lf«d$f.  Burrows,  12  East,  1 ; 
Thft  NoHkmmpton  Oas  Light  Company  v.  Parnell, 

15  0«  B.  030 ; 
^fitg  T.  Jo§tph,  5  Taunt.  452 ; 
JTOm  V.  Qrutr^  7 East,  608; 
<^i^  ^0(0^  6  Bing.  443 ;  and 

^mmm.4fVtivtiofh  151. 


[Martin,  B.— Mr.  Cole  urges  that  the  arbitrator 
had  no  power  to  decide  upon  the  dispute ;  but  he 
had  power  to  measure.] 

The  meaning  of  the  parties  was,  that  the  arbitrator 
should  estimate  the  price. 

[Martin,  B.— I  think  that  was  so  ;  but  that  is  just 
such  an  agreement  as  the  law  says  may  be  revoked.] 

Pollock,  C.B.— I  think  the  defendant  is  entitled 
to  our  judgment  Here  there  were  two  references,  in 
fact,  to  Neville— one  of  them,  in  order  that  he  should 
ascertain  the  quantity,  which  one  cannot  be  revoked ; 
the  other,  that  he  should  ascertain  the  amount  and 
settle  disputes,  and  this  is  revocable. 

Martin,  B. — I  am  of  the  same  opinion ;  but  I 
regret  that  the  law  is  so.  Mr.  Gray  has  not  quoted  a 
single  case  to  show  that  where  there  is  a  reference  in 
consequence  of  disptites,  as  in  this  case,  such  a  sub- 
mission is  not  revocable. 

Braitwkll,  B.— I  think  our  judgment  should  be 
for  the  defendant,  and  for  the  same  reasons. 

Judgment  for  the  defendant. 


RiL.  1863.    ) 


Williams  V.  Blackwali- 


22  April, 

Salmon  Fisheries  Act,  1861 — Destruction  of 

Stake  Nets. 

Where  in  an  action  a^fainst  the  defendant  for  seizing 
and  destroying  stake  nets  of  the  plaint^  the  defendant 
pleaded  that  the  nets  were  fixed  in  a  certain  tidal  water 
in  contravefKtion  of  the  Salmon  Fisheries  Ad,  1861, 
and  that  he  had  done  the  acts  complained  of  hy  the 
order,  and  under  the  directum  of  the  conservator  of  the 
river : — 

Held,  that,  whether  the  defendant  had  or  had  not  the 
authority  of  the  proper  conservator  for  that  purpose, 
yet  that  he  might  lawfully  do  the  acts  complained  of. 

Dbmurbsr. — ^Declaration  states  that  the  plaintiff 
sued  the  defendant  for  that  the  defendant  seized,  cut 
to  pieces,  and  destroyed  the  plaintiff^s  fishing-nets 
and  poles,  and  converted  the  same  to  his  the  defend- 
ant's own  use,  and  wrongfully  deprived  the  plaintiff 
of  the  use  and  possession  thereof. 

3rd  Flea.  —  That  before  and  at  the  time  of  the 
alleged  grievances  in  the  declaration  complained  of, 
the  plaintiff  had  placed  and  had  been  and  was  using 
in  a  certain  tidal  water,  to  wit,  the  river  Conway, 
certain  fixed  engines  for  catching  salmon,  in  contraven* 
tion  of  the  provisions  of  the  Salmon  Fisheries  Act, 
1861,  and  that  the  fishing-nets  and  poles  mentioned 
in  the  declaration  are  the  said  fixed  engines  so  placed 
and  used  by  the  plaintiff  in  the  river  Conway  as 
aforesaid,  and  the  defendant  teys  that  he  took  posses- 
sion of  and  destroyed  the  said  fishing-nets  and  poles 
by  the  order  and  under 'tho  direction  of  one  Edward 
Shaipe,  as  and  then  being  the  conservator  of  the  svd 
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river  duly  appointed  in  that  behalf,  as  ho  lawfully 
might  under  tiie  provisions  of  the  said  Act  of  Farlia- 
liament  for  the  cause  aforesaid,  which  are  the  griev- 
ances complained  of. 

2nd  Replication  to  3rd  Plea.— That  the  said  Ed- 
ward Sharpe  was  appointed  by  the  justices  of  the 
peace  in  and  for  the  county  of  Denbigh  assembled  at 
the  General  or  Quarter  Sessions  of  the  peace  in  and 
for  the  said  county,  conservator  or  overseer  for  the 
preservation  of  salmon,  and  for  enforcing  for  that  pur- 
pose the  provisions  of  the  said  Act,  within  the  limit 
of  the  jurisdiction  of  such  justices,  and  was  not  other- 
wise the  conservator  of  the  said  river  which  was  partly 
in  and  bounded  by  the  said  county  of  Denbigh,  but 
the  place  where  the  said  trespasses  and  grievances  were 
committed,  and  where  the  said  fishing-nets  and  poles 
were  placed,  and  fixed,  and  used  was  without  the  said 
county  of  Denbigh,  to  wit,  in  the  county  of  Carnarvon, 
and  not  within  the  limits  of  the  jurisdiction  of  the 
said  justices. 

Demurrer  thereto,  and  joinder  in  demurrer. 

WMby  (with  him  fforcUio^Lhydj,  in  support  of  the 
demurrer.  That  part  of  the  plea  which  sets  up  the 
anthority  of  the  conservator  is  unnecessary,  and,  con- 
stBtently  with  Ubid  allegations  of  the  ieplication«  the 
defendant  had,  under  the  11th  sect  of  the  2ik25 
Yict  c  109  (the  Salmon  Fiaheries  Act,  1861),  a  legal 
Tight  to  do  the  acts  complained  ot  The  defendant,  as 
one  of  the  public,  and  even  though  not  acting  imder 
the  authority  of  the  conservator,  had  a  right  to  remove 
the  stake-nets. 

Atplcmd  aigued  in  support  of  the  replication. 

[Martin,  B.— Why  has  not  every  one  a  right  to  do 
what  the  defendant  did  ?  ] 

It  would  be  a  most  mischievous  doctrine  to  hold 
that  any  person  may  seize  and  take  possession  of  nets 
as  the  defendant  did.  The  temptation  of  converting 
the  property  to  his  own  use  would  be  very  great. 
To  entitle  the  defendant  to  do  what  he  did,  under  the 
pretext  of  abating  a  nuisance,  he  must  have  sustained 
some  especial  inconvenience  thereby ; 

Mayor t  d».,  of  Colchester  v.  Brooke,  15  L.  J.  Q.  B. 
59. 

The  11th  sect  of  the  Salmon  Fisheries  Act,  1861, 
must  be  read  in  connection  with  the  38rd. 

[Mabtin,  B. — I  see  no  reason  why  we  should  add, 
after  the  word  destroyed,  '*  by  the  conservator."] 

The  plea  claims  a  right  to  do  what  was  done,  under 
the  authority  of  the  conservator,  and,  that  ieing  so, 
the  defendant  cannot  show  a  ri^t  in  any  one.  That 
would  be  a  departure. 

[Maktik,  B. — He  might  say  that  the  conservator 
stood  by  and  directed  him  to  do  it] 

The  Court  (Pollock,  C,B.,  Martin,  and  Brofnwell, 
BB,)  unanimously  gave 

JudgmnU  for  d^e/ndatnt 


I     MOULTON  V,  WiLBY. 


^1  &  23  April,  1868. 

Salmon  FuJiery  Acty  1861,  is.  11,  12. 

Tkt  appellant  loas  convicted  of  having  caught  in  the 
salmon  cage,  on  the  river  Dee,  in  the  city  of  Chester, 
and  within  fifty  yards  below  a  dam  then  existing^  six 
salmon,  otherwise  than  by  rod  and  line,  contrary  to  the 
provisions  of  sect.  12  of  the  2i  dt  25  Vict,  c  109  {77u 
Salmon  Fisheries  Ad,  1861)  :— 

Held,  first,  that  though  the  salmon  cage  wis  fixed 
in  the  masonry  of  the  dam,  it  was  not  a  **  fixed  engine ' 
within  the  meaning  of  sect.  11  of  the  above-mentioned 
Act:-- 

Held,  secondly,  that  catching  salmon  vnth  a  net 
within  a  salmon  cage  that  had  been  lawfully  ttsedfor 
thai  purpose  of  old,  the  cage  being  within  fifty  yards 
below  a  dam,  which  had  no  fish-pass,  came  within  the 
second  division  of  sect  12,  and  that  a  conviction 
founded  thereon,  was  right 

Appeal  from  a  conviction  under  sect  IS  of  the 
24  &  25  Yict  c.  109  (The  Salmon  Fiaheries  Act, 
1861).  By  that  section,  "The  following  regnlatioiia 
shall  be  obierved  with  respect  to  dams :— (1)  Ko  dan, 
exo^  tnieh  fitkmg  weirs  and  fiskmg  miUdams  a»  art 
laiufuUy  invse  ai  the  time  of  the  passing  of  this  Act, 
by  virtue  of  a  grant,  or  charter,  or  immemorial  usage, 
shall  be  used  for  the  purpose  of  catching  or  fiunlitatiiig 
the  catching  of  salmon  (then  certain  penalties  are  set 
forth).  And  no  fishing  weir,  although  lawfully  in  use 
as  aforesaid,  shall  be  used  for  the  purposes  of  catching 
salmon,  unless  it  have  therein  sttchfree  gap  as  is  herein- 
after mentioned;  and  no  fishing  milldam,  although 
lawfully  in  use  as  aforesaid,  shall  be  used  for  the 
purposes  of  catching  salmon,  unless  it  have  attached 
thereto  a  fish-pass  of  such  form  and  dimensions  as  shall 
be  approved  of  by  the  Home  Office  ;  nor  unless  such 
fish-pass  has  constantly  running  through  it  such  a 
flow  of  water  as  will  enable  salmon  to  pass  up  and 
down  such  pass ;  but  so,  nevertheless,  that  such  pass 
shall  not  be  laiger  nor  deeper  than  requisite  for  the 
above  purposes.  (2.)  No  person  shall  catch,  or  attempt 
to  catch,  except  by  rod  and  line,  any  salmon  in  the 
head  race  or  tail  race  of  any  mill,  or  within  fifty  yards 
below  any  dam,  unless  such  null  or  dam  has  attached 
thereto  a  fish-pass  of  such  form  and  dimensious  as  may 
be  approved  by  the  Home  Office,  and  such  fish-pass 
has  constantly  running  through  it  such  a  flow  of  water 
as  will  enable  salmon  to  pass  up  and  down  it ;  and  if 
any  person  acts  in  contravention  of  the  foregoing  pro- 
vision *'  (then  certain  penalties). 

The  case,  as  stated  by  two  of  the  Justices  of  the 
Peace  for  the  city  of  Chester,  under  the  20  ft  21  Vict* 
c.  48,  s.  2,  disclosed  the  following  facts  : — 

Ralph  Moulton  (the  now  appeUant),  and  two  others, 
were  summoned  to  appear  before  the  Jastices,  *'for 
that  they,  the  said  B.  Hoolton,  &c.,  did,  on  the  26th 
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day  of  May  lust,  catch  in  the  aalmon  cage,  on  the 
riyer  Dee,  in  the  city  of  Chester,  and  within  fifty 
yuxis  hdow  a  dam  then  existing^  six  salmon,  other- 
wise than  by  rod  and  line,  contrary  to  the  proyisions 
of  sect  12  of  the  24  &  25  Yict  c.  109. "  It  was  proved 
by  the  complainant  Wilby  (the  now  respondent,  who 
was  a  watcher  for  the  Conservators  of  the  river  Dee), 
that  on  the  said  26th  May,  defendants  took,  by  means 
of  a  landing  net,  six  salmon  out  of  the  salmon  cage  in 
which  the  fish  were  then  impounded  ;  that  the  salmon 
cage  was  within  fifty  yards  below  a  fishing  milldam 
(mch  as  is  mentioned  in  sect  4  of  the  said  Act),  on 
the  river  Bee ;  that  the  said  fishing  milldam  had 
not  a  fish-poas  attached  there^  in  accordance  with 
Mct  12  of  the  24  ft  25  Yict  c  100  ;  that  ealmon  had 
been  taken  in  the  same  way  before  the  passing  of  the 
said  last-mentioned  Act ;  that  since  tlie  passing  of  the 
aid  Act,  movable  bars  had  been  placed  in  the  salmon 
cage ;  which  bars,  when  up,  constituted  a  dear  opening 
for  salmon  to  pass  through  the  cage,  both  up  and 
down,  according  to  the  provisions  of  sect  22  of  the 
said  Act ;  and  that  the  bars  were  up  on  the  said  26th 
of  Hay.  For  the  defence  it  was  proved  by  the  defend- 
ut  (the  no>w  appellant),  and  admitted  by  the  com- 
plainant, that  there  was  an  aneietU  right  of  fishing 
ta  the  a/ort9aid  salmon  cage  by  charter,  grant,  or  im^ 
tMMrial  usage,  and  that  the  defendant,  but  for  the 
24  k  25  Yict.  c.  100,  was  entitled,  as  tenant  to 
H..Topham  the  owner  of  the  fishery,  to  exercise  that 
sncient  right. 

From  a  plan  annexed  to  the  aforesaid  case  it 
speared  that  the  said  weir  or  fishing  milldam,  to  the 
masoQiy  connected  with  which  the  salmon  cage  was 
attached,  stcxni  across  the  river  Dee  just  above  the 
Old  Dee  Bridge,  beginning  &om  the  left  bank,  and 
stretching  thence  a  few  yards  down  the  stream 
diagonally  to  the  right  shore  of  the  river.  At  the 
luwer  end  of  this  diagonal  were  the  Dee  Mills^  be- 
longing to  Colonel  Wrench,  to  whose  ancestor  the 
weir  and  mills  at  both  its  ends  originally  belonged. 
At  the  upper  end  of  the  diagonal  were  several  mills, 
between  which  was  a  large  water-wheel,  and  a  flood- 
gate for  regulating  the  supply  of  water  to  the  mills. 
Orer  this  wheel,  or  through  the  flood-gate,  the  water 
flowed  between  solid  masonry,  till  it  reached  the 
spex  of  the  salmon  cage,  through  the  receding  side 
^  of  which  the  water  flowed  into  the  stream  below. 
The  fish,  <Mi  ascending  the  river  to  spawn,  enter  the 
open  apace  of  this  angular  cage,  and,  passing  through 
»n  opening  at  its  apex,  find  themselves  in  a  trap,  firom 
which  there  is  no  escape,  unless  they  discover  again 
the  opening  at  the  apex  of  the  cage,  or  can  force  their 
Way  through  the  flood-gate  when  open.  It  was  in  this 
^1  or  tr^,  that  the  salmon  in  question  were  taken 
by  means  of  a  net  Upon  the  above  facts  the  Justices 
coflYicted  the  defendant,  Moulton,  of  an  offence 
■gainst  the  said  12th  sect,  and  adjudged  him  to  pay  a 
Penalty,  i^gnnst  which  conviction  and  penalty  he  now 
appealed. 


M'Intyre,  for  the  respondent. — The  conviction  was 
proper.  The  intention  of  the  24  &  25  Vict.  c.  109,  s.  12 
(above  set  out),  was  that  no  one  should  fish  with  any- 
thing but  a  rod  or  line  within  fifty  yards  below  a  fishing 
weir  or  milldam,  which  this  dam,  wherewith  the 
salmon  cage  is  connected,  undoubtedly  is,  unless  such 
fishing  weir  or  Tm'llflftni  was  provided  with  the  fish-pass 
rendered  necessary  by  that  section.  It  was  found  ex- 
pressly that  there  was  no  gap  in  this  dam,  nor  any 
fish-pass.  Kow,  as  the  sole  object  of  this  salmon  cage, 
which  is  part  of  this  fishing  weir  or  milldam,  is  the 
catching  or  facilitating  the  catching  of  salmon,  and  as 
before  the  passing  of  this  Act  it  had  been  lawfully  in 
use  for  that  purpose,  there  can  be  no  doubt  that  it 
comes  within  the  second  part  of  the  first  head  of  sect 
12,  which  declares  that  no  fishing  weir  whatever  shall 
be  used  for  the  purpose  of  catching  salmon,  unless  it 
have  a  free  gap,  and  that  no  fishing  milldam  whatever 
shall  be  used  for  that  purpose,  unless  it  have  attached 
to  it  a  proper  fish-pass.  Then,  again,  the  fish  were  taken 
with  a  net  within  fifty  yards  below  a  dam  which  had  no 
fish-pass  attached  to  it,  and  that  is  directly  oontnoy 
to  the  second  head  of  sect  12.  Theappellaat  teaks  to 
exempt  himself  by  making  out  that  this  oage  is  a 
fixed  engine,  and  at  the  same  time  a  part  of  the  weir, 
and  then  arguing  that  it  falls  within  sect  11,  which 
says  that  no  fixed  engine  shall  be  placed  or  used  for 
catching  salmon  in  any  inland  or  tidal  waters,  but 
provides  that  nothing  in  that  section  contained  shall 
be  deemed  to  apply  to  fishing  weirs  or  fishing  mill- 
dams.  The  intention  of  that  proviso,  no  doubt,  was 
to  declare  that  no  fishing  weir  or  fishing  milldam  was 
to  be  regarded  as  a  fixed  engine.  The  22nd  sect 
clearly  shows  what  this  is.  It  is  a  fiishery  bounded  on 
every  side  by  the  dam.  That  dam  is  the  only  thing 
that  makes  it  a  fishery ;  and  the  fishery  being  connected 
with  the  dam  makes  it  a  fishing  milldam.  But  this 
fishing  milldam  has  no  fish-pass.  And,  therefore, 
whether  on  the  ground  that  the  dam  is  used  for  facili- 
tating the  catching  of  fish  that  have  got  within  the 
cage,  or  on  the  ground  that  the  fish  were  caught  by  a 
net  within  fifty  yards  below  a  dam  that  has  no  fish- 
pass,  the  conviction  is  equally  vaUd,  and  should  be 
upheld. 

Bevan,  for  the  appellant — ^This  is  an  ancient  mode 
of  fishing,  as  mentioned  in  sect.  11.  It  is  contended 
on  the  other  side  that  this  is  a  salmon  cage,  and  the 
question  is,  whether  this  salmon  cage  is  such  an  engine 
as  comes  within  the  Act  ?  It  is  a  fixed  engine,  fixed 
in  the  river  within  fifty  yards  of  the  mill-dam  of 
Colonel  Wrench.  The  milldam  does  not  belong  to 
the  appellant,  or  to  his  tenant.  He  has  not  the  power, 
therefore,  to  put  in  it  a  fish-pass.  Neither  can  the 
dam  be  said  to  be  a  fishing  milldam,  for  it  is  not  con- 
nected by  ownership  with  the  fishery. 

[Mabtin,  B.^But  is  not  the  fishery  part  of  the 
dam  I  Would  not  the  fish  escape  if  it  were  not  part 
of  the  dam  ?] 
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[WiliDB,  B. — ^The  second  diyisioii  of  sect  12  is  very 
general,  and  enacts  that  no  person,  to  whomsoever  the 
dam  belongs,  shall  catch  salmon,  otherwise  than  by 
rod  and  line,  within  fifty  yards  below  such  dam.] 

That  does  not  apply  to  a  fixed  engine.  Where  there 
is  a  prohibition  against  fixed  engines,  they  are  to  be 
taken  possession  of  and  destroyed ;  where  movable, 
they  are  to  be  forfeited.     Sects.  21  &  22  show  that 

[Wilde,  B.— I  should]  say  that  sect  11]  means  all 
fixed  engines,  except  those  that  are  used  in  connection 
with  fishing  weirs  or  fishing  mUldams,  the  question 
of  weirs  and  dams  being  left  to  be  dealt  with  by  sect 
12.] 

[Bramwkll,  B.— Yes  :  just  so.] 

M'IfUyre,  in  reply.— The  provision  of  sect.  12  is 
conclusive*  It  has  been  argued  that,  as  this  dam 
belongs  to  another  than  the  owner  of  the  fishery,  hard- 
ship Will  ensue.  I  admit  that,  if  the  owner  of  the 
fishery  cannot  get  the  owner  of  the  dam  to  make  a 
fish-pass,  then  the  owner  of  the  fishery  loses  his  right. 
But  that  is  the  manifest  intention  of  the  Act ;  other- 
wise, how  easy  would  it  be  to  avoid  its  operation  by 
severing  the  ownership  of  the  fishery  and  the  mill- 
dam. 

Pollock,  C.B.— We  are  all  agreed  that  the  appeal 
in  this  case  must  be  dismissed.  Sect  11  has  nothing 
to  do  with  the  question.  That  section  refers  to  fixed 
engines,  and  contains  a  proviso  that  it  should  not  pre- 
vent any  ancient  right  of  fishing  by  immemorial  usage. 
There  can  be  no  doubt  that  this  was  a  mode  of  fishing 
t>y  immemorial  usage.  But  sect.  12  says  this  : — *'  Ko 
person  shall  catch  or  attempt  to  catch,  except  by  rod 
and  line,  any  salmon,  &c.,  within  fifty  yards  below  any 
dam,  unless  such  mill  or  [dam  has  attached  thereto  a 
fish -pass  of  such  form  and  dimensions  as  may  be 
approved  of  by  the  Home  Office."  This  weir,  or  dam, 
had  no  such  fish-pass,  and  therefore  the  appellant  had 
no  light  to  catch  salmon  with  a  net  Within  fifty  yards 
below  it.  Consequently  the  conviction  was  proper, 
and  the  appeal  must  be  dismissed. 

Mabtin,  B. — I  am  now  satisfied,  although  at  first  I 
hod  some  doubt  about  it,  that  Mr.  M'Intyro*s  construc- 
tion is  correct.  I  am  now  satisfied  that  the  true  con- 
struction of  the  second  head  of  sect.  12  is  an  absolute 
prohibition  of  fishing,  otherwise  than  with  rod  and 
line,  within  fifty  yards  of  the  dam,  unless  it  has  a  fish- 
pass.  And  imless  the  leave  of  the  owner  of  the  dam 
can  be  obtained  to  the  having  a  fish-pass  in  the  dam, 
there  is  an  absolute  prohibition.  The  conviction  is 
right 

BftAJtwsLL,  B. — ^t  am  of  the  some  opinion.  Sect  11 
applies  to  nothing  connected  with  fishing  weirs,  or 
fishing  milldams.  Then  comes  sect.  12,  which  first 
prohibits  the  use  of  all  dams  for  the  purpose  of  catch- 
ing, or  facilitating  the  catching,  of  salmon,  except  such 
08  were  of  old  lawfully  used  for  that  purpose ;  and 


prohibits,  secondly,  the  nse  of  all  fishing  weirs,  or 
fishing  milldams,  for  the  catching,  or  facilitating  the 
catching,  of  salmon,  although  of  old  lawfully  used  for 
that  purpose,  unless  they  have  a  fish-pass.    But  this 
dam  has  no  fish-pass.      My  brother  Martin  doubts 
whether  the  weir  is  said  to  be  used  for  the  purpose  of 
catching  salmon,  when  the  ownership  of  the  weir  and 
fishery  is  in  different  persons.     My  own  opinion  is, 
that  it  is  used  for  that  purpose,  although  it  does  not 
belong  to  the  man  himself.    The  weir  is  there  to  stop 
the  fish  from  going  in  any  other  direction.    I  think, 
therefore,  they  cannot  evade  the  provisions  of  this  Act 
by  putting  the  cage  fifty  yards  further  down  the  river. 
There  is,   doubtless,  this  difficulty— that,  when  the 
whole  of  the  weir  belongs  to  somebody  who  is  not  the 
owner  of  the  fishery,  you  are  taking  away  the  right  of 
the  owner  of  the  fishery.    That  must  evidently  be  so 
in  some  cases. 

Mr.  M'Intyre  has  shown  that  you  cannot  fish  with 
a  net,  but  only  with  a  rod  and  line,  within  fifty  yards 
below  any  dam  that  has  not  a  fish-pass.  But  1  hare 
no  doubt  that  it  will  not  eventually  be  found  any  par* 
ticular  hardship.  I  think,  therefore,  the  construction 
of  the  Act  is  in  favour  of  the  respondent. 

Wilde,  B.— 1  think  so  too.  There  is  this  oltema* 
tive.  If  this  engine  is  a  portion  of  the  dam,  it  comes 
within  the  first  part  of  sect  12.  In  that  cose  it  is  a 
fishing  milldam  that  has  been  used  for  the  purpose  of 
facilitating  the  catching  of  salmon,  and  that  is  without 
a  fish-pass.  If  the  engine  is  not  a  portion  of  the  dam 
so  as  to  come  within  the  first  part  of  the  section,  the 
appellant  evidently  comes  within  the  second  part,  for 
he  has  caught  the  fish  with  a  net,  within  fifty  yards 
below  a  dam  without  a  fish-pass. 

Cfotividion  uphM 
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Adm. 

27  March,  1863. 

Before  the  RiauT  Hon.  De.  Lushington. 


Foreign  Ship — Necessaries^  3  <i&  4  Vict  c.  ^^i 
s.  6,  and  Admiralty  Court y  1861,  ss.  4,  5 — 
Bottomry  Bond — Interveners —  BistrihtUion 
of  Proceeds  of  Skip  sold  under  Decree. 

A  bottomry  bondholder  w7u)  has  obtained  a  decree  jot 
sale  of  the  ship,  acquires  thereby  a  prima  facie  tilU  to 
be  paid  otU  of  the  proceeds,  and  in  order  to  disptde  th^ 
bond,  an  adverse  claimani  mitst  first  clearly  prove  h^s 
ovon  claim* 

Neither  the  Blh  sect.  ofZ  &  4  Vid,  c.  65,  nor  the  Sth 
sect,  of  the  AdmiraZty  Cowrt  Act,  1861,  confers  jurisdic- 
tion upon  the  AdmiraZty  Court  with  respect  to  a  datm 
for  Necessaries  supplied  to  a  Foreign  ship  in  a  Forei^ 
port, 

A  person  who  has  not  himself  supplied  NeeessarUSf 
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hi  Aaspaidtho  debt  incurred  tothosewJw  have  supplied 
li^  eannai  stand  in  their  place,  so  as  to  instUvie  a 
mutpff  Neotssaries, 

TMb  was  a  question  concerning  tlie  respectiye  rights 
of  the  Holders  of  two  bottomry  bonds,  and  a  claimant  for 
necessaries  supplied  subsequently  to  the  bonds,  in  the 
proceeds  of  a  Teasel  sold  under  the  order  of  the  Court. 

The  '^  India"  was  a  vessel  belonging  to  the  port  of 
Mostevideo,  and  owned  by  a  Montevidean  subject 
In  October,  1860,  the  *'  India  "  was  at  the  Mauritius, 
fmd  on  the  23rd  of  that  month  (under  circumstances  into 
which  the  course  taken  by  the  Judgo  in  his  judgment 
makes  it  unnecessary  here  to  enter),  the  master  eze- 
eated  two  bottomry  bonds,  amounting  together  to  the 
iDiQ  of  2,940^.  payable  on  the  yesseVs  airiyaL  at  London. 
These  bonda   were  respectiyely  assigned  to  Messrs. 
HenckfllI,]Da  Buisson  &  Co.,  and  Messrs.  Hambro'  & 
Bens.  The  vessel  then  proceeded  on  her  voyage  to  Lon- 
don, and  in  the*  course  of  it  was  driven  by  stress  of 
weather  into  the  port  of  Malaga,  in  Spain.  There  certain 
expenses  were  required  for  repairs,  wages,  and  other 
necessary  disbursements,  to  the  amount  of  about  1, 493Z. 
The  master,  having  no  funds  to  pay  this  sum,  ap- 
plied for  instructions  to  the  consul  of  Uruguay,  at 
Iblaga.    Under  the  consul's  direction,  Messrs.  Pablo, 
Parlade  ft  Co.^  of   that  port,   were  appointed  pro- 
monal  consignees,  and  furnished  the  necessary  dis- 
borsements,  under  an  agreement  that  the  vessel  should 
not  leave  Malaga  until  they  had  been  repaid.     The 
master  accordingly  communicated  with  Mr.  Harper, 
of  Lloyd's,  in  London,  who  is  the  Secretary  to  the 
Association  for  the  Protection  of  Commercial  Inte- 
rests in  respect  of  Wrecked  and  Damaged  Property, 
and,  in  fact,  represented  the  underwriters   of  the 
cargo.    Ultiniately,  by  arrangement,  a  bill  of  exchange 
for  the  required  amount  was  drawn  by  Lloyd's  agent 
at  Malaga  in  favour  of  the  master,  was  accepted  by 
Mr.  Harper,  and  indorsed  by  the  master  to  Messrs. 
Pablo,  Parlade  &  Co.,  and  thereupon  the  vessel  was 
allowed  to  depart  for  London.     She  arrived  in  June, 
1861,  and  on  the  2nd  of  July,  1861,  a  cause  of  bot- 
tomry was  instituted  on  behalf  of  Messrs.  HenokeU 
k  Co.  and  Messrs.  Hambro'  ft  Sons,  against  the  ship 
and  freight.    On  the  11th  of  July  a  cause  of  neces- 
saries was  instituted  on  behalf  of  Mr.  Harper,  likewise 
against  the  ship  and  freight    The  proceedings  went  on 
in  the  bottomry  suit,  and  no  appearance  having  been 
given  on  behalf  of  the  owner,  the  ship  was  sold,  and  the 
proceeds,  amounting  to  2,520/.,  were  brought  into  the 
registry.     On  the  14th  of  January,  1862,  the  proctor 
for  the  bondholders  applied  to  be  allowed  to  intervene 
in  the  necessaries  suit,  and  to  be  heard  on  his  peti- 
tion in  objection  to  Mr.  Harper's  claim.     The  Court 
granted  t^  application,  and  accordingly  on  the  20th 
of  Febnuoy,  1862,  the  interveners  filed  their  petition, 
impeBchiiig  the  validity  of  Mr.  Harper's  claim,  and 
pr^nig  that  their  own  bonds  might  be  pronounced 
▼alidy  «il||^hat  the  proceeds  of  the  sale  of  the  ship, 


and  also  the  net  freight,  should  be  paid  to  the  inter- 
veners as  legal  holders  of  the  bonds.  This  petition 
was,  after  opposition  on  the  part  of  Mr.  Harper, 
admitted  by  the  Court  On  the  28th  of  January, 
1863,  Mr.  Harper  filed  his  answer,  stating  facts,  and 
concluding  witii  a  prayer  to  the  Court  to  pronounce  the 
bonds  invalid  either  in  whole  or  in  part,  to  pronounce 
for  the  validity  of  the  claim  of  Mr.  Harper,  the  plaintiff, 
and  out  of  the  proceeds  of  the  sale  of  the  vessel  to 
decree  payment  to  the  plaintiff,  either  absolutely  or 
in  priority  to  the  sum  to  be  found  due  under  the 
bonds.  The  interveners,  the  bondholders,  thereupon 
moved  the  Court  to  reject  the  plaintiff's  answer. 

The  sections  of  the  statutes  on  which  the  case  was 
determined,  were  as  follows  :— 

3  ft  4  Vict  0.  ^^^  s.  6.— The  High  Court  of  Ad- 
miralty shaU  have  jurisdiction  to  decide  all  claims  and 
demands  whatsoever  for  necessaries  supplied  to  any 
foreign  ship  or  sea-going  vessel,  and  to  enforce  pay- 
ment thereof,  whether  such  ship  or  vessel  may  have 
been  within  the  body  of  a  county  or  upon  the  high 
seas  when  the  necessaries  were  fumiahed,  in  respect  of 
which  such  claim  is  mad^ 

Admiralty  Court  Act,  1861,  s.  4.— The  High  Court 
of  Admiralty  shall  have  jurisdiction  over  any  claim  for 
the  building,  equipping,  or  repairing  of  any  ship,  if,  at 
the  time  of  the  institution  of  the  cause,  the  ship  or  the 
proceeds  thereof  are  under  the  arrest  of  the  Court. 

Sect  5. — ^The  High  Court  of  Admiralty  shall  have 
jurisdiction  over  any  claim  for  necessaries  supplied  to 
any  ship  elsewhere  than  in  the  port  to  which  the  ship 
belongs,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that,  at  the  time  of  the  institution  of  the  cause, 
any  owner,  or  part  owner,  of  the  ship  is  domiciled  in 
England  or  Wales. 

Deane,  Q.  C,  and  Clarkson,  for  the  interveners. — ^The 
Court  has  already  determined  that  the  titie  of  the 
bondholder  is  not  to  be  examined  at  this  stage  of  the 
proceedings. 

The  Court  has  no  jurisdiction  to  entertain  Mr. 
Harper's  claim  either  under  8  ft  4  Vict  c.  65,  or  24 
Vict  c  10— 

Ist.  Because  the  necessaries  were  fumiahed  to  a 
foreign  ship  in  a  foreign  port, 
Ocean,  2  Wm.  Bob.  368. 
In  the 

Waiaga^  Swa.  Ad.  166, 
the  necessaries  were  furnished  in  a  colonial  port. 

2nd.  Because  Mr.  Harper  did  not  fumiah  the  neces- 
saries to  the  ship,  but  only  paid  for  them,  when 
furnished, 

N,  R,  Oosfahrick,  Swa.  Ad.  344 ; 
Beldan  v.  CampheU^  6  Exch.  892. 
He  did  not,  therefore,  "equip  or  repair"  the  ship. 

Brettf  Q,C.f  and  Pritehard,  for  Mr.  Harper. — As  the 
bondholder  intervenes  in  this  cause,  asserting  a  right 
and  interest  in  the  res,  he  must  show  that  right  before 
he  can  attack  the  right  of  the  plaintiff. 
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The  Court  has  jurisdiction  over  Mr.  Harper's  claizo. 

1st.  By  the  stat  8  &  4  Vict,  c,  65,  s.  6.  The  Wataga 
shows  that  the  Court  will  exercise  jurisdiction,  although 
the  necessaries  were  furuished  neither  on  the  high  seas, 
nor  in  the  body  of  a  county. 

2nd.  By  the  Admiralty  Court  Act,  1861,  the  case  is 
within  the  jurisdiction  given  by  the  6th  section,  and 
also  within  that  given  by  the  4th  section.  The  repairs 
were  done  on  the  faith  of  Mr.  Harper  providing  for  the 
payment ;  the  money  was,  therefore,  practically  ad- 
vanced to  procure  necessaries, 
SophU,  1  Wm.  Rob.  868  ; 
and  this  is  *'  a  daim  for  repairing."  The  money  was 
also  necessary  to  the  ship,  because,  without  it^  the  ship 
could  not  have  left  Malaga, 

Prince  Qeorge,  4  Moore,  P.  C.  25 ; 
Edmonds  1  Lushington,  66. 

Dr.  Lushinoton.— This  ship  has  been  sold  under 
the  decree  of  this  Court  at  the  instance  of  the 
bottomry  bondholders.  8uch  a  decree  is  indeed  not 
cojiclusive  in  favour  of  the  bondholders.  It  is  quite 
competent  for  any  person,  after  the  decree,  but  before 
the  distribution  of  the  proceeds,  to  show  that  he  has 
an  interest  therein  against  which  the  bond  cannot 
prevail,  or  which  ought  to  be  satisfied  in  priority  to 
the  bond.  Generally,  the  defendant  is  the  owner  of 
the  ahip  or  freight,  but  a  person  claiming  under  a 
bond  of  later  date,  or  for  wages,  damage,  or  necessa- 
ries, may  intervene.  But  as  such  a  decree  is  never 
made  until  the  Court  has  given  an  opportunity  to  the 
owner  of  the  ship  or  freight  to  appear  and  oppose, 
and  has  satisfied  itself  that  the  bond  is  apparently 
valid,  the  bondholder  by  the  decree  acquires  a  primd 
facie  title,  and  no  person  can  be  allowed  to  dispute  it, 
until  he  has  clearly  proved  his  own.  Now  Mr.  Harper 
having  done  no  more  than  institute  his  cause  for  ne- 
cessaries, has  not  proved  his  title,  but  only  asserted  a 
claim.  Before,  therefore,  the  Court  enters  into  any 
consideration  of  the  objections  which  Mx.  HsTper  has 
offered  to  the  validity  of  the  bonds,  it  must  first 
examine  whether,  if  there  had  been  no  such  bonds,  he 
could  make  good  in  this  Court  lus  claim  for  ne- 
cessaries. 

Now  these  necessaries  were  supplied  to  a  foreign 
ship  in  a  foreign  port ;  and  it  is  denied  on  behalf  of 
the  bondholders  tiiat,  in  the  case  of  necessaries  so  sup- 
plied, this  Court  has  jurisdiction  either  under  the  6th 
sect  of  8  &  4  Vict.  c.  65,  or  under  the  4th  or  5th 
sect,  of  the  Admiralty  Court  Act,  1861. 

To  take  the  former  Act  first.  Previous  to  the  passing 
of  8  &  4  Vict.  c.  65,  the  Court  had  no  jurisdiction  to 
entertain  any  suit  for  necessaries  supplied  to  a  foreign 
ship,  under  whatever  circumstances  they  had  been 
supplied.  The  6th  sect,  conferred  a  new  jurisdiction 
upon  the  Court  in  the  case  of  necessaries  supplied  to 
a  foreign  ship  when  "within  the  body  of  a  county 
or  upon  the  high  seas."  It  does  not  mention, 
And,   I  think,  does  not  contemplate,   the  case  of  I 


necessaries  furmshed  in  a  foreign  port  On  the  can* 
trary,  the  words  "within  the  body  of  a  county** 
seem  to  point  to  British  interests— to  British  subjects 
as  the  persons  furmshing  the  supplies.  Nor  do  tho 
words  added  "  or  on  the  high  seas"  lead  to  a  coq< 
traiy  inference.  For  they  may  apply  to  the  commoQ 
case  of  necessaries  ftimished  to  a  foreign  ship  on  the 
coasts  of  this  kingdom  by  British  subjects.  It  is  eon- 
trary  to  general  principle  that  the  Parliament  of  Grea 
Britain  diould  legislate  as  to  what  is  done  regarding  s 
foreign  ship  in  a  foreign  port,  where,  unless  in  excep* 
tional  cases,  no  British  interest  can  be  concerned.  If 
this  section  applies  to  necessaries  supplied  to  a  foreign 
ship  in  a  foreign  port,  it  would  enable  any  foreigner 
to  arrest  any  foreign  ship  coming  within  the  jurisdic- 
tion of  this  Court  on  the  allegation  that  necessaries 
had  been  supplied  in  a  foreign  port.  I  cannot  adopt 
this  construction.  My  judgment  in  ihe  Wataga 
(Swa.  Ad.  166),  whether  right  or  wrong,  does  not  affect 
this  case  :  for,  in  that  case,  the  necessaries  were  sup- 
plied, not  on  a  foreign  port,  but  at  the  Cape  of  Good 
Hope. 

Then,  as  to  the  2nd  statute,  the  Admiralty  Court 
Act,  1861.  This  statute,  as  its  title  indicates,  was 
passed  in  order  to  extend  the  jurisdiction  of  the  Court, 
What  was  the  extension  contemplated  in  the  matter  of 
suits  for  necessaries  T  At  the  date  of  the  Act,  the 
Court  had  no  jurisdiction  to  entertain  a  suit  for  neces- 
saries supplied  to  a  British  or  British  colonial  ship 
under  any  circumstances ;  but  in  the  case  of  a  foreign 
ship  it  had  jurisdiction,  as  above  mentioned,  to  ente^ 
tain  suits  for  necessaries,  if  supplied  within  the  body 
of  a  county,  or  on  the  high  seas.  With  regard,  therefore, 
to  British  or  British  colonial  vessels,  the  jurisdiction 
admitted  of  extension  in  every  respect,  and  extension 
was  urgently  needed ;  but  with  regard  to  foreign  ships, 
the  only  extension  possible  was  to  meet  the  case  of 
the  supply  being  made  in  a  foreign  port,  and  this 
would  involve,  what  I  have  already  said  is  improbable, 
the  legislation  by  British  Parliament  for  the  transac- 
tions of  foreigners  out  of  its  jurisdiction.  The  words, 
indeed,  of  the  5th  sect  of  the  Act  were,  that  tho 
Court  shall  have  jurisdiction  over  any  claim  for  neces- 
saries supplied  to  any  ship  ;  but  they  are  followed  by 
the  proviso  ousting  the  jurisdiction  if  the  owner  or 
part-owner  is  domiciled  in  England  or  Wales.  I  can- 
not believe  that  in  this  proviso  the  LegislaturB  c-on* 
templated  the  very  rare  case  of  a  foreign  owner  of  a 
foreign  ahip  being  domiciled  in  this  country.  I  hold 
this  5th  sect  applies  to  British  and  British  colonial 
ships  only,  and  not  to  foreign  ships,  llie  same  general 
reasons,  founded  on  the  consideration  of  the  whole 
Act,  prevent  me  firom  holding  .that  the  4th  sect 
applies  to  the  case  of  repairs  done  to  foreign  ships  in 
foreign  ports. 

In  my  judgment  the  Court  has  no  jurisdiction  under 
either  statute  to  entertain  a  claim  for  necessaries 
supplied  to  a  foreign  ship  in  a  foreign  port  Bat  I 
may  add  that,  if  I  had  such  jurisdiction,  I  could  not 
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consider  this  a  claim  for  necesaaries  within  the  xnean- 
ing  of  th«  Act  The  necMBaries  were  supplied  not  by 
Mr.  Harper,  the  plaintiff,  bat  by  other  persona.  These 
penona  ware  paid  off  by  Meaara.  Pablo,  Farlade  &Co,  ; 
and  then  Hr.  Harper  paid  off  Meaara.  Pablo,  Parlade 
ft  Co.  Under  theae  drcnmatanoea,  Mr.  Harper  oonld 
not  make  a  daim  as  haying  aapplied  neceaaariea. 
This  ia  estahUahedby  the  cases  quoted  onbehalf  of  the 
interyenenir 

I  gire  no  opinion  as  to  how  far  the  artidea  in  the 
tnswer  impeaching  the  bonds  would  haye  been  ad- 
mirable if  the  answer  had  been  that  of  a  penon 
competent  to  appear  to  dispute  the  bonds ;  but  I  reject 
the  aoawer,  with  costs. 


Adm. 

21  Ap&ii^  186S 
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Before  the  Bight.  Hon.  Dr.  Lttshinoton. 

C(Hmien^»Ac(xmnt  of  Earnings — Admiralty 
Court  Acty  1861,  $.  8. 

By  tU  %£h  Beet,  of  24  Vict.  e.  10,  the  CouH  of 
AdmxraUy  has  Jwriadietion — on  a  petition  being  filed  by 
a  partowner  of  a  Briti^  ^p,  alleging  that  hie  eo- 
owMTy  the  ahip's-husband,  Tiae  rendered  false  aeoounia — 
to  ordftr  cm  aceount  to  be  taken  of  the  earnings  and 
di^unemenis  of  the  ship,  and  of  moneys  reeewed  upon 
innaunees  of  ship  and  freight.  The  section  being 
rmedial,  is  retrospective,  and  gives  the  Court  juriS' 
diokn,  notwithstanding  the  ship  Tias  been  lost  before 
Ai  date  assigned  for  the  Act  to  come  into  operation. 

This  was  a  motion,  by  way  of  demurrer  to  a 
petition. 

The  '*Idas"  was  a  barque  registered  in  the  port  of 
Gloucester,  owned  by  the  plaintiff,  defendant,  and 
J.  Gouldar,  in  different  ahares.  From  1858  to  1861 
the  defendant  acted  as  ship's  husband ;  in  Januaiy, 
1&61,  the  '*  Idas  "  was  lost  at  sea,  and  the  defendant 
^ftermuds  reoeiyed  moneys  payable  under  policies  of 
iosannce  effected  on  the  ship,  and  also  the  moneys 
payable  under  a  policy  for  800/.  for  freight  and  outfit, 
effected  specially  to  coyer  the  shares  of  the  plaintiff 
and  J.  Gouldar. 

The  petition  of  the  plaintiff  stated  these  facts,  and 
alleged  that  the  defendant  had  rendered  untrue  ac- 
coants,  and  concluded  with  a  prayer  to  the  Court  to 
onler  sn  account  to  be  taken  before  the  Hegistrar  and 
Merchants  of  the  earnings  and  disbursements  of  the 
>^P  during  the  years  1858—1861,  and  of  the  appli- 
'"•ition  by  the  defendant  of  the  proceeds  of  the  policies 
'^^  insorance,  and  to  condemn  the  defendant  in  the 
«uin  to  be  found  due  from  hun  to  the  plaintiff. 

The  Admiralty  Court  Act,  1861  (24  Vict.  c.  10), 
tiucts, 

Sect  8.   "This  Act  shall  come  into  operation  on 
tklstdayof  jTme,1861." 
You  IL 


Sect  8.  "The  High  Court  of  Admiralty  ahall  haye 
jurisdiotiou  to  decide  all  questions  ariaing  between  the 
co-owners,  or  any  of  them,  tonchiug  the  ownerahip, 
poasession,  employment,  and  eamingaof  any  ahip 
registered  at  any  port  in  England  or  Wales,  or  any 
share  thereof,  and  may  settle  all  accounts,  outstanding 
and  unsettled  between  the  parties  in  relation  thereto, 
and  may  direct  the  said  ship,  or  any  share  thereof  to 
be  sold,  and  may  make  such  order  in  the  premises  as 
to  it  shall  seem  meet" 

Sect.  85.  ''The  jurisdiction  conferred  by  tills  Act 
on  the  High  Court  of  Admiralty  may  be  exerciaed 
either  by  proceedings  in  rem  or  by  proceedings  in 
personam^*^ 

Clarhson,  for  the  defendant,  argued : 

1st.  The  matters  complained  of  took  place  before 
the  date  appointed  for  the  Act  to  come  into  operation. 

2nd.  The  ship  haying  been  lost,  was  not  at  the 
institution  of  the  suit  a  ship  registered  in  a  port  of 
England  or  Wales,  and,  therefore,  not  a  ship  to  which 
the  8th  section  applies. 

[Db.  Lushinoton.— Do  you  say  the  Act  does  not 
apply  to  the  case  of  a  ship  lost  last  week  ?] 

Srd.  The  terms  of  the  8th  section  show  that  the 
power  to  order  an  account  1b  only  giyen  where  there 
arises  a  question  touching  "the  ownership,  posses- 
sion, employment,  cmc^  (not  or)  earnings**  of  the  ship. 

Here  there  is  no  question  touching  ownership  or 
possession,  or  employment. 

The  plaintiff  *s  remedy  is  in  a  Court  of  Equity. 

Lashingtony  in  support  of  the  petition.  The  terms 
of  the  section  include  this  case ;  and  an  account  is 
the  only  method  by  which  justice  can  be  done  between 
the  parties.  The  Court  haa  held  that  other  sections 
of  thiB  Act,  being  remedial,  are  retrospectiye ;  thus  the 
6th  section, 

Ironsides^  1  Lushington,  458 ; 
and  the  86th  sect 

Cameoy  1  Lushington,  408. 

Db.  Litshikoton.— The  8th  sect  of  the  Act  is 
retrospectiye ;  for  the  whole  Act  is  remedial.  If  the 
jurisdiction  thereby  conferred  extends  to  a  suit  of 
account  between  co-owners  in  respect  of  earnings,  I 
see  nothing  in  the  section  to  make  the  exercise  of  that 
jurisdiction  conditional  upon  the  ship  being  in  exiat- 
ence  at  the  institution  of  the  suit  The  words  '*  any 
ship  registered  at  any  port  in  England  and  Walea  ** 
merely  designate  the  description  of  the  ships  to  which 
the  jurisdiction  applies ;  and  any  inference  which 
might  be  drawn  fh>m  the  power  giyen  to  the  Court  to 
** direct  the  said  ship  or  any  share  thereof  to  be  sold," 
is  neutralised  by  the  subsequent  words  authorising  the 
Court  "to  make  such  order  in  the  premises  as  to  it 
shall  seem  meet"  Such  a  condition  would  be  unrea- 
sonable :  the  loss  of  the  ship  is  an  accident  which 
might  happen  eyen  without  the  knowledge  of  either 
of  the  parties,  and  cannot  affect  their  rights :  whether 
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tho  ship  be  in  existence  or  not,  the  interposition  of 
the  Court  between  the  co-owners  might  equally  be 
required  and  effectually  put  into  operation.  For  by 
the  85th  sect,  of  the  Act,  the  jurisdiction  may  be 
exercised  either  by  proceedings  in  rem  or  by  proceed- 
ings in  personam. 

Then,  as  to  the  main  question.  I  think  the  section 
plainly  gives  jurisdiction  in  a  suit  of  account  between 
co-owners  in  respect  of  earnings  as  well  as  of  owner- 
ship, possession,  and  employment.    The  more  limited 


construction  contended  for,  — that  a  suit  of  account 
may  be  instituted  in  respect  of  ownership,  poaseasion. 
and  employment  only,— is  a  construction  which  arbi- 
trarily expunges  from  the  section  tho  word  ''earn- 
iugs^' ;  and  which,  for  that  matter,  Is  equally  (witli  the 
construction  I  have  adopted)  open  to  the  aigmnent 
that  it  would  interpret  the  section  to  confer  upon  the 
Admiralty  Court  a  jurisdiction  hitherto  not  exerciaed 
but  by  the  Court  of  Chancery.  I  reject  this  motion 
with  costs. 


Mat.  1308. 
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Mvy  Counoil.     )  ^^^i^^^g  ^.  Byenes. 

21  Feb.,  4  Mabgb,  1863.  1 

Prrnni^TsE  Lobd  Chslmsfobd,  Lord  Justice 
TuiuncB,  SiK  John  T.  Cousbidge. 

Contract  in  Writing — Statute  of  Frauds,  s.  17 — 
9  Geo.  4,  c.  14,  «.  7 — Necestity  for  Writing 
to  contain  Name  of  Seller  as  well  as  Buyer. 

The  parties  to  any  contract  or  bargain  vMin  sect.  17 
oj  the  Statute  of  Frauds,  or  sect.  7  of  Lord  Tenterden's 
Ad,  must  be  specified  either  noimnaZly,  or  by  description^ 
or  by  reference,  in  the  note  or  memorandum  in  tcriting 
required  by  those  statutes;  the  wmm  oftheseller,  asweU 
a  of  the  buyer,  must  appear;  of  the  party  by  tohom 
goods  are  to  be  supplied,  as  well  cu  of  him  to  whom 
they  are  to  be  supplied,  or  of  the  party  to  be  guaranteed, 
08  vxU  as  of  him  who  is  to  guarantee. 

Hence,  where  a  memorandum  in  these  words,  '^  7 
vtS/tfrRti4  Hwiih  funds  for  the  purchase  of  a  steam- 
en/^  and  machinery  for  a  Jlour  mill  on  his  suiting 
JiimKlfwith  the  same,  and  notifying  the  purchase  to 
m,^  voB  signed  by  J,  but  not  addressed  to  any  one,  and 
ws  delivered  to  B,  with  the  consent  of  the  signer,  and 
dfienaurds  orally  acknowledged  to  B  by  J: — 

Held,  that  this  writing  toas  not  within  the  clauses  of 
the  above-named  statute,  and  that  J  was  not  liable. 

This  waa  an  appeal  from  a  judgment  of  the  Supremo 
Coort  of  Kew  South  Wales.  The  respondents  were 
the  plaintifGi  in  the  suit,  and  the  appellants  the 
defendants.  The  fiMts  and  the  pleadings  were  shortly 
as  follows : — 

The  appellanta,  aa  executors  of  John  Jobbins,  had 
Wn  sued  in  the  €!ourt  below  by  the  respondents  for 
the  price  of  a  steam-engine^  for  which,  it  was  alleged, 
Jobbins  had  become  liable  in  the  following  manner  :— 

Jobbina  and  one  Hardy  were  connected  in  a  scheme 
for  the  erection  of  a  mill,  which  was  to  be  worked  by  a 
(team-engine.  Hardy  being  without  funds  or  inde- 
pendent credit  to  procure  the  engine,  Jobbins  gave 
him,  for  the  purpose  of  delirery  to  the  respondents,  a 
writing  in  these  words : — "I  will  famish  Mr.  Hardy 
with  funds  for  the  purchase  of  a  steam-engine  and 
oucfainexy  for  a  flour  mill,  on  his  suiting  himself  with 
the  same,  and  notifying  the  purchase  to  me."  This 
paper  wss  signed  by  Jobbins,  but  not  addressed  on  its 
^  to  any  one.  Hsidy  delirered  this  paper  to  the 
f^spondentai  and,  after  some  negotiation,  came  to  an 
'S'Mmeiit  with  them  for  a  steam-engine,  to  be  con- 
''^iQiBtod  ia  Xoglandy  and  sent  out  to  the  colony, 
•^ftv  tts-ji^gofliation,  and  before  the  arrival  of  the 


engine,  Jobbins  conrersed  with  one  of  the  respondents 
on  the  subject,  and  inquired  what  the  price  would  be, 
and  was  told  that  could  not  yet  be  ascertained,  to 
which  he  replied,  '^  AU  right ;  when  it  arrives,  there's 
your  money.''  He  subsequently  died;  the  engine 
arrived ;  the  appellants  refused  to  accept  or  pay  for  it, 
and  it  had  never  been  delivered. 

The  declaration  was  in  assumpsit,  and  in  the  first 
count  treated  Jobbins  as  liable  on  a  guaranty  for  the 
payment,  if  Hardy  should  make  default.  To  this, 
among  other  pleas,  nan  assumpsit  was  pleaded,  and, 
upon  the  aigoment,  this  count  and  this  view  of  the 
contract  were  abandoned.  The  second  count  was 
framed  so  as  to  charge  Jobbins  with  a  primary  liability. 
It  stated  that  Hardy  was  desirous  of  obtaining  a 
steam-engine,  but  was  unable  to  pay  for  the  same  out 
of  his  own  funds,  or  obtain  the  same  on  his  own 
credit ;  that  Jobbins,  knowing  this,  to  enable  him  to 
obtain  it,  gave  him  for  the  purpose  of  being  given 
to  the  respondents,  an  instrument  in  writing,  signed 
by  him,  which  it  then  set  out  in  terms  as  above 
stated ;  that  Hardy  gave  them  the  instrument, 
and  they,  therefore,  and  only  on  the  basis  thereof, 
agreed  with  Hardy  to  obtain  for  him  from  England 
a  steam-engine,  and  pay  all  necessary  expenses  for 
the  same,  all  which  premises  were  then  notified  to 
Jobbins.  The  count  then  alleged  the  performance  of 
this  agreement  on  their  part,  and  the  expenditure  of 
ZOOOl.  in  such  performance,  with  the  performance  also 
of  all  conditions  precedent,  and  that  aU  things  had  hap- 
pened which  would  entitle  them  to  be  paid  the  money 
so  expended,  concluding  with  a  denial  that  Hardy,  or 
Jobbins,  or  the  appellants,  had  paid  the  same. 

There  was  no  plea  of  non  assumpsit  to  this  count, 
but  there  was  a  plea  framed  on  the  17th  sect,  of  the 
Statute  of  Frauds,  upon  which  issue  was  joined.  At 
the  trial  the  question  of  law  which  this  pleading  raised 
was  reserved,  and  the  jury  found  for  the  respondents 
on  the  fact,  and  gave  damages  for  the  full  value  of  the 
engine,  with  all  expenses,  taken  at  the  time  of  its 
arrival  in  the  colony,  2,953^.  10s.  6d.  Upon  the 
argument  before  the  Court,  consisting  of  two  Judges 
only,  it  was  equally  divided ;  the  verdict,  therefore, 
stood,  and  judgment  had  been  entered  up  accordingly. 

BovUl,  Q.O.,  and  Oray,  for  the  appellants. 

The  Solicitor-General,  and  G,  Foster,  for  the  re- 
spondents. 

4  MABCfi,  1863. 

Judgment  was  delivered  by  Sir  J.  CoLERtBOE,  who* 
after  stating  the  facts,  said :  The  objection  upon  the 
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Statute  of  FrandB  mtut  prerail.  The  17th  sect  of 
the  statute  (now  incorporated  into  the  7th  sect  of  the 
9  Geo.  4,  c.  14),  requires  that  ''some  note  or  memo- 
randum of  the  said  bai;gain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract^  or  their 
agents  thereunto  lawfully  authorised. "  In  the  present 
case,  the  name  of  the  person  with  whom  the  contract 
was  to  be  made  did  not  tppear  in  the  instrament,  nor 
on  any  other  paper  connected  with  it^  and  capable  of 
being  considered  as  completing  with  it  a  note  or 
memonttdnm  of  the  transaction.  WheUier  this 
instrument  was  to  be  considered  as  evidence  of  the 
oontracti  or  only  of  a  propooal  which  would  become  a 
contract  upon  the  acceptance  of  it  by  the  Byrnes,  the 
question  was  still  the  same^  whether,  mthout  the  inser- 
tion of  their  names  in  it,  or  in  some  other  paper 
connected  with  it»  there  was  a  sufficient  note  or  memo-, 
randum,  in  writing,  of  the  bargain,  to  satisfy  the  statute  f 
Apart  from  authority,  and  looking  only  to  the  words 
of  the  enactment,  and  the  mischiefr  which  it  wis  in* 
tended  to  prerent,  their  Lordships  thought  the 
question  must  be  answered  in  the  negatiTa.  The 
words  require  a  written  note  of  a  bargain  or  contract ; 
the  statute  clearly  making  no  distinction  between 
these  two  words.  This  language  cannot  be  satisfied 
unless  the  existence  of  a  baigain  ot  contract  appeu 
evidenced  in  writing ;  and  a  bargain  or  contract  cannot 
•0  appear  unless  the  parties  to  it  are  specified,  either 
nominally  or  by  description,  or  reference.  It  is  true 
that  the  statute  does  not  require  the  whole  bargain,  in 
all  its  terms,  to  be  stated ;  it  stipulates  only  for  a 
note  or  memorandum  of  it,  signed  by  the  party  to 
be  charged ;  but  it  does^  in  effect^  require  that  the 
essentiahHHk  &,  all  those  things  without  which  it  can 
be  no  bargain  at  all — shall  be.  Upon  this  principle  it 
was  that  the  Courts  determined,  undw  the  4th  sect, 
that  the  considention  of  an  agreement  must  appear 
on  the  £u:e  of  the  memorandum  of  a  guataatee,  or  be 
matter  of  necessary  impUcatiasi  from  its  language^ 
It  was  obviously  the  intent  of  the  statute  to  prevent, 
as  far  as  it  conveniently  could,  the  mischief  of  being 
obliged  to  have  recourse  to  oral  evidence  in  regud  to 
the  transactions  within  it  But  it  would  fail  to 
accomplish  its  object  ina  most  material  particular,  and 
in  one  in  which  its  requirements  mi^^t  always  be  most 
easily  satisfied,  if  it  did  not  impose  the  neoessity  of 
stating  the  name  of  Uteseller  as  well  as  of  the  buyer ; 
of  the  party  by  whom  goods  were  to  be  8up|>lied,  as 
well  as  of  him  to  whom  th^  were  to  be  siqyplied, 
underthe  17th  sect ;  or  of  the  party  to  be  guanmteed 
as  well  as  of  him  who  b  to  guarantee^  under  the  4t]L 
Unless  this  be  done,  oral  evidence  must  be  had  re- 
course to,  and  the  risk  incurred  that  a  party  may  be 
sued  by  one  with  whom  he  had  never  intended  to 
have  any  transaction,  a  matter  of  the  greatest  import- 
ance under  many  supposable  circumstances. 

Much  of  the  difficulty  which  had  been  ftU  la  this 
aad  similar  cases,  arose  from  not  catufullj  bearing 
ia  nikid  tki  difltiactiM  botwisii  the  ueseisttyaisnMatB 


of  a  simple  contract  at  Common  Iaw,  especially 
where  it  becomes  complete,  not  at  once,  but  by  suc- 
cessive steps,  and  the  requisites  to  make  it  a  ground 
of  action,  which  the  statute  imposes. 

Their  Lordships  did  not  enter  into  a  consideratiou 
of  the  authorities  which  were  cited,  because  they  did 
not  understand  this  general  reasoning  to  be  disputed ; 
but  only  that  its  applicability  to  a  case  like  the 
present  was  denied.  It  was  said,  that  whien  this  memo- 
randum was  made,  it  was  not  known  whether  the 
Messrs.  Byrnes  would  come  to  any  agreement  at  all ; 
that  it  must  often  happen  that  proposals  ai  this  kind 
are  intended  to  be  submitted  to  a  variety  of  persons 
in  succession;  that  it  can  never  be  necessary  to  state 
more  than  was  known  at  the  lame  when  the  note  was 
made,  and  that  to  require  more  waa  in  effect  to  forbid 
the  m^lring  of  any  such  contracts  at  alL     Their  Lord- 
ships did  not  rely,  in  answering  this  argument,  upon 
the  fact  in  t3ie  present  case,  that  the  count  alleged 
that  the  paper  was  given  to  Hardy,  spedfieally  to  be 
given  to  the  Byrnes,  and  that  as  it  contained,  there- 
fore, a  propoeal  specifically  to  them,  nothing  would 
have  been  easier  than  to  have  addressed  it  in  terms  to 
them,  as  would  certainly  have  been  done  if  it  had 
assumed  the  form  of  a  letter.    But  it  seemed  to  their 
Lordships  that  the  argument  rested  on  the  fallacy  o! 
supposing  that  the  statute,  as  they  construed  it,  could 
only  be  satisfied  by  the  name  of  the  Byrnes  baring 
been  written  on  the  paper  simultaneously  with  the  net 
of  the  particulars,  and  on  the  same  paper.    The  con* 
trary  of  this,  however,  had  been  Well  established,  and 
it  was  well  known  that  a  laige  proportion  of  many 
transactions,  tmquestionably  within  the  statute,  were 
of  a  kind  which  grow  into  bargains  and  agreements 
in  the  course  of  a  correspondence  or  an  oral  nego' 
tiation  more  or  leas  prolonged.    It  was  mrdy  it  valid 
objection  to  this  argument  of  the  respondents,  that  it 
would  tend  to  exclude  all  sndi  from  the  operation  of 
the  statute    Their  Lordahipa  did  not  doubt  that  a 
promise  in  writing  signed  to  pay  any  one  aaaamed, 
who  ahaU  furnish  goods  to  the  writig*,  or  to  a  third 
person  making  defiault^  would  become  a  binding  con* 
tract  with  any  one^  whosoever  he  mi^t  be^  who  idioald 
accept  the  pronuse  in  writing  and  finaiflh  the  goods. 
But  in  such  case  the  lequisitioa  of  tXie  statate  would 
have  been  complied  with.    It  was  also  mged  tint  the 
present  case  was  within  the  prindpla  of  the  decisioDS 
which  have  estahUafaed  tho  liaUlity  of  any  one  «ho 
advertiseB  generally  a  tawaid  lor  infimoatian  to  any 
pSEUon  not  named  ia  the  advRtisenieitt,  iriio  should  fiivt 
giva  tba  infonaatiott  asked  for.    TMr  UaiMps  ^ 
not  qaeaktcui  tiie  authority  of  thoaa  oases,   bat  the 
awverwas  obvious ;  thqr  vna  cases  at  Oenmon  I^t^i 
and  then  was  aoOungtaprBVCttt  the  whole  tnasadioii 

frum  being  proved  by  oral  evidenoe ;  it  wasa  mere  ci^ 
eumstanoB  that  the  advartiseiaeBt  was  in  writiag ;  ib^ 
no  case,  they  believed,  had  ever  been  decided,  whers 
by  the  terms  of  liM  oiw  the  infenaalion  was  not  to 
be  given  within  a  year,  or  wheta  it  tmvmdd  the 
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duiBctw  of  a  goazBuiy.     Such  a  case  might  hare 
bone  more  dosdiy  aa  the  present 

Their  Lordahips,  therefore,  did  not  agree  with  the 
Cliief  Justice  in  the  distinction  which  he  laboured,  in 
his  Tery  able  judgment,  to  establish  between  the  pre- 
sent case  and  that  of  Wtttianu  y.  lake  (29  L.  J.  (n.  s.) 
Q.  R  1).  lliey  thoni^t  that  case,  although  upon  the 
4tii  ssct,  a  direct  authority  in  the  present,  and  it 
vo  not  disputed  by  the  learned  Chief  Justice,  or  the 
coimael  here,  bat  that  it  was  well  decided.  It  was 
certainly  in  eonfbrmity  with  many  preyious  decisions, 
which  they  thotight  it  unnecessary  to  introduce  into 
this  judgment.  They  referred,  however,  specially  to  the 
jadgment  of  Mr.  Justice  Blackbum,  in  whicb  he 
iOnstrated  strikingly  from  the  facta  before  him  the 
mischiefs  of  a  contraiy  decision. 

Their  Lordaihips  were  of  opinion,  therefore,  on  this 
groond  that  the  judgment  of  the  Court  below  could  not 
be  sustained.  It  was  proper,  however,  to  observe  that, 
in  tiro  other  respects  it  appeared  to  them  that  there 
hid  been  a  miscarriage  in  the  Court  below.  In  the 
tint  place,  assmning  that  the  memorandum  had  been 
froperly  construed,  and  that  this  was,  in  truth,  a 
tianaiction  between  the  respondents  and  Jobbins  for 
the  sale  or  supply  of  a  steam-engine  to  him  by  them, 
It  was  clear  that  engine  had  never  been  delivered  or 
Kcepted.  Hie  respondents  still  retained  their  property 
in  it,  and  bad  only  a  right  to  recover  the  damages 
nutained  by  the  refusal  to  accept.  But  the  jury  had 
been  initructed,  aa  if  in  an  action  for  goods  sold  and 
delivered,  to  give  the  whole  value  of  the  engine.  In 
the  second  place,  their  Lordships  were  clearly  of 
opinion,  and  they  collected  that  it  Was  so  considered  by 
the  counsel  fur  the  respondents,  that  the  instrument 
hM  not  received  its  proper  construction,  and  the 
■ction,  in  consequence,  had  been  misconceived.  They 
thoQght  that  Jobbins  contracted  not  to  pay  for  the 
engine,  bat  to  furnish  Hardy  with  the  funds  to  enable 
him  to  pay  ;  and  that,  although  the  Byrnes  had  never 
Wn  paid  by  him,  there  would  have  been  a  good 
defence  to  the  action  properly  framed,  if  it  oould  have 
heen  shown  that  Jobbins  had  fhrmshed  him  with  the 
f onda^  Aa  there  was  no  plea  of  non  ammptU  to  this 
^'ount,  it  might  not,  perhaps,  have  been  open  to  the 
appelknts  to  avail  themselves  of  this  error  on  the 
preaeat  record. 

Th^  Lardships  ebsenred  that  at  the  close  of  the  trial, 
H  had  been  arranged  that,  if  necessary,  the  pleadings 
night  be  amended,  to  raise  the  point  in  question ;  it 
&>i^  be  qfMBtioiii^ti^ether  this  ammgement  would, 
^  itrietapis,  extend  to  on  amendment  at  the  present 
f^  of  tha  osBOMf  or  to  any  amendment  so  large  as 
"^^f^  be  aeosflsary  to  obviate  those  objections.  This, 
^^ovtvsTy  ttd  not  Hmit  the  discretion  of  their  Lord- 
"^  mA  ttey  thought  that  in  advancement  of  the 
iatlei  «f  Ifea  ease,  ft  would  be  their  duty  humbly  to 
i^MBaMll  l»  Her  Majesty  that  the  judgment  of  the 
^^"KtkMlrW'  ist  aside ;  that  the  parties  should  be  at 
^^^^j  <iirti  iiiiinfl,  to  amend  their  pleadings,  and 


proceed  to  a  new  trial ;  tiuit  the  appellants  ahonld 
have  their  costs  of  the  proceedings  in  the  Court  belowy 
and  of  this  appeal ;  and  that  the  costs  of  the  amend- 
ment should  abide  the  event  of  the  new  trial  It 
would  have  been  in  course  to  have  given  the  appel- 
lants these  costs  also,  but  their  Lordships  did  not  find 
that  the  objections  mentioned  above  were  taken  in  the 
Court  below. 


Lords  Jufitioes 
24  Af&u^  1S68. 


ioes.  S 


Re  "Wrago. 

lU  MOT7BLEY*8  EsTAT^. 
GSEGORT  V,  HOUSUST, 


Trusts  Aet^  1850,  «.  ^1—^' PermnhenefidaU^ 

inieretted^ 

Crediiars  of  a  deeeaaed  testator,  who  have  obiaiued  tt 
decree  for  the  adminittralion  of  hie  eataie  with  a  direct 
turn  for  the  sale  of  the  real  estate,  are  "persons  bene' 
fieiaUy  interested*^  in  such  real  estate  within  the 
meaning  of  the  Wh  sect,  of  the  Trustee  Ad,  1850,  even 
afUr  the  sale  and  payment  of  the  purchase  money  into 
Court, 

This  was  a  petition  under  the  Trustee  Act,  1850, 
for  a  vesting  order  as  to  lands,  the  legal  estate  in 
which  was  vested  in  a  person  of  imsound  mind. 

The  lands  were  part  of  the  estate  of  a  deceased 
testator  which  had  been  ordered  to  be  sold  under  a 
decree  in  a  suit  for  the  administration  of  his  estate 
instituted  by  creditors,  and  had  been  sold  accordingly, 
and  the  purchase  money  paid  into  Court 

The  petitioners  were  the  plaintiffs  in  the  suit,  and 
a  question  was  raised,  whether  they  were  "persons 
beneficially  interested  **  in  the  lands  within  the  mean- 
ing of  the  37th  sect,  of  the  Act  so  as  to  be  entitled 
to  present  the  petition. 

Baggallay,  Q.C.,  and  Rowdiffe,  for  the  petitioners. 

Kniqht  Bbucs,  If. J.,  thought  that  it  would  be  a 
beneficial  and  proper  construction  of  the  Act  to  hold, 
that  the  petitioners  came  within  the  words  of  the 
87th  sect 

TuBKER,  L.J.,  concurred. 


Master  of  the  EoUb,  |  j^^^mb  v.  Knight. 

18,  20,  22  Aprii.,  1868.    ) 
Injunction — JAghts-^Yearly  Tenant, 

The  plaintiff  uxu  tenant  of  a  house  from  year  to 
year,  u/ndor  a  tenancy  commencing  within  twenty 
years.  The  defendants,  who  were  lessees  of  adjoining 
premises  held  under  the  same  landlord,  had,  with  the 
permission  of  the  landlord,  erected  buildings  interfering 
with  the  plaintiff's  lights.  The  landlord  had  given  the 
plaintiff  notice  to  quit : — 

Held,  that  the  plaintiff  was  snOtkd  to  an  injmwtion 
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to  restrain  the  defendants  from  eUhunng  the  biuldings 
to  revfiain* 

This  was  the  hearing  of  a  suit  for  an  injunction  to 
restrain  the  defendants,  Enight  &  Co.,  and  Holroyd 
&  Co.,  from  increasing  the  height  of  certain  buildings 
lately  erected  by  them,  and  from  permitting  them  to 
remain  of  their  present  height,  or  of  any  height  ivhich 
would  interfere  with  the  access  of  light  and  air  to 
certain  windows  of  a  house,  in  Buxton  Road,  Hudders- 
field,  occupied  by  the  plaintiff  as  tenant  from  year 
to  year. 

The  premises  upon  which  the  buildings  complained 
of  had  been  erected,  were  held  by  the  defendants, 
Ejiight  &  Co.  under  a  lease  from  the  same  persons 
as  were  the  plaintiff's  landlords  ;  but  the  occupiers  of 
the  plaintiff's  house,  had  enjoyed  uninterrupted  access 
of  light  and  air  to  these  windows,  for  more  than 
twenty  years  before  the  interruption  thereof ;  the 
defendants*  premises  haying  been,  during  the  whole 
time,  occupied  by  persons  distinct  from  the  occupiers 
of  the  plaintiff's  house. 

The  buildings  complained  of  had  been  commenced 
by  Knight  &  Co.,  under  an  arrangement  with  the 
landlords,  or  their  agent  Robinson ;  but  no  application 
was  made  to  the  plaintiff  for  his  consent 

The  plaintiff  was  a  solicitor,  and  had  been  first  the 
partner,  and  afterwards  the  successor  of  his  father. 
The  house  had  been  used  by  them  both  as  a  place  of 
business,  and  as  a  residence,  ever  since  1845.  Upon 
the  plaintiff's  objecting  to  the  new  buildings  in 
Kovember,  1862,  Robinson  ofi(^red  to  allow  him  to 
quit  at  any  time,  on  paying  the  apportioned  rent  up 
to  that  time.  Robinson  subsequently  gave  the  plain- 
tiff repeated  notices,  determining  his  tenancy  on  the 
1st  of  December,  1863.  Whether  an  effectual  notice 
was  given  before  the  filing  of  the  bill  was  disputed. 

The  upper  part  of  the  buildings  complained  of  con- 
sisted of  a  photographic  studio,  which  the  defendants, 
Holroyd  &  Co.,  who  were  photographers,  had  agreed 
to  take  for  a  term  of  years. 

SoiUhgate,  Q.C,f  and  Bagshatoe,  for  thd  plantiff, 
asked  that  the  buildings  might  be  pulled  down. 

Seliffyn^  Q.C.,  and  0,  L.  Ritssell,  for  the  defendants, 

contended   that  the   Court  would  not  interfere  by 

injunction  to  restrain  the  interruption  of  lights  where 

damages  would  be  an  adequate  satisfaction, 

Attorney-General  v.  Nichol,  16  Yes.  838  ; 

Mayor,  Ac.,  of  Liverpool  v.  ChorUy  Waterworks 

Company,  2  De  G.  M.  ft  O.  853,  865  ; 
Elmhirst  v.  Spencer,  2  Mac.  &  G.  45,  50. 
The  Court  had  refused  to  grant  specific  performance 
of  a  contract  for  a  tenancy  from  year  to  year, 
ClayUm  y.  lUinffworth,  10  Hare,  451. 
The  two  properties  were  both  held  under  the  same 
landlords,  and  unity  of  possession  prevented  easements 
from  being  acquired, 

Harbidge  y.  Warwick^  3  Exch.  b^% 


They  also  contended  that  the  plaintiff's  lights  were 
not  materially  affected  by  the  buildings  complained  oC 

The  Master  or  the  Rolls  said  that  he  must  read 
the  evidence  before  deciding  whether  the  plaintiff's 
lights  had  been  materially  affected ;  but  subject  to 
that,  he  considered  the  plaintiff  entitled  to  the  relief 
he  asked.  Supposing  a  landlord  to  let  a  house  with  a 
certain  number  of  windows  through  which  light  was 
coming,  he  having  at  the  time  the  power  of  grant- 
ing the  right  to  the  uninterrupted  user  of  this  light, 
could  it  be  said  that  his  being  the  owner  of  the  sur- 
rounding property  gave  him  a  right  to  shut  up  these 
lights  f  Of  course  he  might,  in  letting  the  house,  have 
reserved  the  right  to  block  up  the  lights,  but  this  is 
not  alleged,  and  it  must  therefore  be  assumed  that  the 
parties  intended  all  easements  to  be  included  in  the 
letting,  in  the  same  way  as  they  would  have  been  in 
a  lease  by  deed  containing  general  words.  The  rule  as 
to  unity  of  possession  only  meant  that  when  A  and  B, 
being  the  owners  of  two  separate  freeholds,  let 'them 
both  to  the  same  tenant,  the  one  freehold  could  not 
acquire  any  right  of  easement  over  the  other. 

It  had  been  aigued  that  the  smallness  of  the 
plaintiff's  interest  disentitled  him  to  an  ii\junction. 
His  tenancy,  it  was  true,  had  now  only  eight  months 
to  run,  it  had  only  twelve  months  at  the  filing  of  the 
bill ;  but  when  the  Court  was  asked  to  restrain  one 
person  from  interfering  with  the  legal  rights  of  another, 
it  was  impossible  to  make  any  distinction  between 
cases  in  which  these  rights  were  to  last  for  a  longer  or 
a  shorter  time.  There  must  therefore  be  a  mandatoiy 
injunction  in  the  form  which  had  been  usual  ever 
since  Mr.  Huskisson's  case  {Raiikvn  v.  Huskissoii^  4 
Sim.  13).  He  regretted  being  obliged  to  order  build- 
ings to  bo  pulled  down,  which  the  parties  would  within 
ten  months  be  at  liberty  to  rebuild  ;  but  this  was  the 
inevitable  result  of  the  defendants  not  having  applied 
for  the  plaintiff's  consent  b^ore  the  buildings  were 
commenced. 

22  April,  1868. 

The  Master  of  the  Rolls  decided  that  the 
plaintiff's  lights  were  materially  affected  by  the 
buildings. 

Master  of  the  BoUb.  ( ^f  ^^«'«  Coalbbook, 

29  April,  1863.         J     *^"  Cokpant. 

\  Ex  parte  Hunt. 


Winding  up  Proceedings — Official  Manager-^ 
Reviewing  List  of  Conlributoriei-^Lapte  of 
Time — Leave  of  Court  Required^ 

After  winding-up  proceedings  have  heen  going  on  for 
several  years,  the  official  manager  will  not  he  alUr^ 
to  question  a  transfer  of  shares  made  previously  to  the 
winding-up  order,  without  first  sati^ng  the  Ontri 
that  he  has  a  prim&  facie  case  against  its  validUy* 

On  the  2nd  of  September,   1848,  Ebenewr  Umtf 
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who  was  then  a  holder  of  190  shares  in  the  Cameron's 
Coftlbrook  Steam  Coal  and  Swansea  and  Loughor  Rail- 
way Company,  in  dne  form  transferred  these  shares  to 
his  brother,  Gideon  Hnnt. 

On  the  26th  of  NoTember,  1851,  the  Master  of  the 
Rolls  made  an  order  for  winding  up  the  Cameron's 
Company,  nnder  the  Winding-up  Acts,  1848  and  1849, 
and  nnder  this  order  Gideon  Hunt  was  placed  upon  the 
list  of  contribatories,  in  respect  of  certain  shares,  in- 
diiding  the  190  transferred  to  him  by  Ebenezer  Hnnt 

On  the  23rd  of  January,  1863,  the  official  manager 
took  out  a  summons,  at  the  Chambers  of  the  Master  of 
the  Rolls,  to  review  the  settlement  of  the  list  of  con- 
tribatories, by  substituting  Ebenezer  Hunt  for  Gideon 
Hant,  as  a  contributory  for  these  190  shares. 

Ebenezer  Hunt  was  afterwards  subpoenaed  to  attend 
and  be  examined  as  a  witness  upon  this  summons. 

Ebenezer  Hunt's  solicitors  objected  to  the  summons 
being  proceeded  with ;  and,  for  the  purpose  of  having 
this  question  decided,  it  was  adjourned  into  Court 
A  motion  that  Ebenezer  Hunt  should  be  ordered  to 
attend  before  the  examiner  and  be  examined,  or  in 
default  should  be  committed,  came  on  to  be  heard 
with  the  adjourned  summons. 

The  Solieiior-General  and  Roxburgh,  for  the  official 
manager,  stated,  that  the  official  manager  had  lately 
discovered,  and  was  now  in  a  position  to  prove,  that  the 
tnmafer  of  the  190  shares  to  Gideon  Hunt  was  merely 
a  simulated  transfer  intended  to  protect  Ebenezer 
Hunt  from  liability,  and  that  the  latter  had  retained 
an  interest  in  the  shares, 

Byam:8  Case,  1  De  G.  F.  &  J.  75; 

CosUUo*8  Case,  2  De  G.  F.  k  J.  302  ; 

De  Pass's  Case,  4  De  G.  &  J.  544. 

Sdvoyn  Q.C,  and  Sioansion,  for  Ebenezer  Hunt, 
contended  that  the  official  manager  could  not  now 
impeach  a  transfer  which  had  been  made  fourteen 
jean  ago,  and  more  than  three  years  before  the  wind- 
ing-up order, 

ExparU  BroUterkood,  10  W.  R.  705,  M.  B.  ;  s.  c 

on  appeal,  10  W.  R.  852  ; 
Gradi/s  Case,  1  N.  R  407,  L.  C. 

The  Master  of  the  Rolls  [who  had,  during  the 
argument,  referred  to  Blair  v.  Bromley  (5  Hare,  542  ; 
2  Ph.  354)  to  show  that  in  a  case  of  fraud,  time  ran 
only  from  the  discovery  of  the  fraud]  expressed  it  as  his 
opinion  that,  after  winding-up  proceedings  had  been 
j^ning  on  for  ten  or  twelve  years,  the  official  manager 
*'Ught  not  to  be  allowed  to  examine  into  the  validity 
of  transfers  made  previously  to  the  winding-up  order, 
unless  he  had  some  reasonable  ground  for  believing 
tliat  he  conld  prove  the  transfer  invalid.  He  should, 
therefore,  require  the  official  manager  to  state  what 
infonnatktti  be  had  on  the  subject,  and  when  ho  had 
6rst  reecif«d  it.  This  statement  he  should  treat  as 
made  by  the  otteial  manager  ex  parte,  and  should  not 
^<iv  Mr*  C  Hunt  to  take  issue  on  it.    Assuming 


that  the  official  manager  satisfied  him  on  this  point, 
he  thought  that  Mr.  E.  Hunt  could  not  refuse  to  be 
examined.     If  he  could  refuse  at  all,  he  must  also  be 
able  to  say  that  no  evidence  whatever  should  be 
taken,    and  that  the  summons  should  not  be  pro- 
ceeded with.     For  the  purpose  of  determining  whether 
Mr.  E.  Hunt  could  say  this,  His  Honour  must,  as  on  a 
demurrer,    make   every   presumption    against    him. 
Consequently,   the  only  question  was,   whether  any 
case  could  be  suggested  in  which  the  Court  might 
'  now  set  aside  the  transfer  on  the  ground  of  fraud,  and 
I  this  must  be   answered  in  the  affirmative.      There 
!  would  be  no  order  as  to  costs,  except  that  the  official 
I  manager  must  have  his  costs  out  of  the  estate. 


•w*     J  1  -rr     ^    ^  CAPPS     V.      NORWICH      AND 

KindenOey,  V..0.       g^^^^^^.^  ^^^^^^^  ^om- 

29  Apbil,  1863.       \ 

J       PANY. 

Arbitration — Lands  Clauses  Consolidation  Act — 
Vendor  and  Purchaser. 

A  company  took  certain  lands  for  the  purposes  of  a 
railway,  (he  purchase  money  was  faced  by  an  irregular 
arbitration,  possession  was  taken  by  the  railtoay  com- 
pany on  payment  of  part  of  Vie  purchase  fnoney,  but 
iJie  vendor  being  unable  to  make  a  good  title,  Uu  re- 
mainder  was  not  paid,  A  motion  for  an  order  that  Uu 
company  should  pay  the  balance  itUo  Court,  or  for  an 
injunction  to  restrain  them  from  using  the  lands,  was 
refused  with  costs. 

This  was  a  motion  by  the  plaintiff  in  a  suit  for 
specific  performance  by  a  vendor,  for  an  order  that 
the  purchaser  might  pay  into  Court  a  sum  of  850^, 
the  balance  of  a  sum  of  900^,  the  purchase  money 
of  some  land  taken  by  the  Norwich  and  Spalding 
Railway  Company.  By  an  irregular  arbitration, 
not  in  accordance  with  sect.  25  of  the  Lands  Clauses 
Consolidation  Act,  the  purchase  money  was  fixed  at 
900?.  The  company  on  payment  of  550/.  took  pos- 
session. On  deliver}'  of  the  abstract  of  title  it 
appeared  that  tlie  })laintiff  was  not,  as  he  had  repre- 
sented, able  to  make  a  good  title  in  fee  to  the  lands  in 
question ;  but  that  he  was  owner  in  fee  under  two 
wills,  subject  under  each  will  to  several  rent-charges, 
as  well  as  to  certain  gross  sums  of  money  payable  on 
the  deatLs  of  certain  annuitants,  to  their  unborn 
issue. 

It  was  proposed  that  deeds  should  be  executed 
charging  these  annuities  and  gross  sums  primarily  on 
the  unsold  lands,  and  indemnifying  the  railway  com- 
pany in  respect  of  them.  A  draft  of  such  a  deed  was 
accordingly  prepared  by  the  defendants*  solicitor,  but 
rejected  on  belialf  of  the  plaintiff.  The  defendants 
thereupon  refused  to  pay  the  balance,  and  in  December, 
1862,  a  bill  for  specific  performance  is'as  brought 
against  them. 

c  2 
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GlassCy  Q.C.y  and  Bcvir,  for  the  plaintifi^  contended 
that  the  defendants  mnst  either  pay  the  purchase 
money  or  give  up  the  land,  and  quoted, 

Wickham  v.  Evcred^  4  Modd.  58  ; 

Young  v.  DuncomhCj  Y.  276  ; 

nndal  V.  Cobham,  2  Myl.  &  K.  885. 

Osbonic,  Q.C.J  and/.  L.  Bird,  for  the  defendants, 
argued  that  a  purchaser  cannot  he  called  upon  for 
the  purchase  money  until  his  vendor  makes  a  good 
title,  which,  in  this  instance,  the  plaintiff  had  failed 
to  do.  That  the  contract  could  only  be  carried  out 
under  the  Lands  Clauses  Consolidation  Act,  and  that 
the  arbitration  was  not  valid  as  there  was  no  sub- 
mission to  it  in  writing  under  the  seal  of  the  company 
and  by  the  agent  of  the  vendor, 
Clarke  v.  £lHoU,  1  Madd.  606. 

KiXDERSLEY,  V.-C,  after  stating  the  facts, 
said,  that  in  this  case  the  parties  had  got  into 
such  a  position,  that  unless  they  would  agree  to 
take  the  only  course  open  to  them,  the  Court  could 
not  extricate  them.  It  was  clear,  that  when  the 
railway  company  gave  the  plaintiff  notice  to  treat, 
the  plaintiff  was  unable  to  make  a  good  title,  except 
by  proceeding  strictly  under  the  Lands  Clauses  Con- 
solidation Act,  and  submitting  either  to  the  decision 
of  a  jury  or  to  arbitration.  He  did  submit  to  arbi- 
tration, but  not  in  accordance  with  the  Act ;  and, 
therefore,  the  incumbrancers  on  the  land  were  not 
bound.  The  parties  must  retrace  their  steps,  and 
concur  to  cairy  out  the  provisions  of  the  Act,  and  so 
relieve  the  land  from  the  claims  of  the  incumbrancers, 
some  of  whom  could  join  in  exonerating  the  land  by  any 
indemnity,  as  they  were  unborn  issue.  Respecting  the 
general  rule,  that,  as  between  vendor  and  purchaser, 
the  purchaser  could  not  both  enter  into  possession  and 
retain  the  purchase-money,  this  case  was  taken  out  of 
that  rule  by  special  circumstances.  The  defendants  did 
not  know  before  they  entered  into  the  contract,  that 
there  were  any  charges  upon  the  land.  The  plaintiff 
must  be  presumed  to  have  known  his  title,  and  that  he 
could  make  no  title  except  under  the  Lands  Clauses  Act. 
But  the  defendants  bought  the  right  to  enter  into  pos- 
session by  paying  the  550?.,  part  of  the  9002.  awarded 
by  the  arbitration,  and  only  retained  the  balance  on 
there  turning  out  to  be  no  title.  Further,  there  was 
the  proposition  that  the  plaintiff  should  execute  a 
deed  to  charge  the  annuities  and  gross  sums  on  the  rest 
of  the  estate,  and  indemnify  the  company.  Yet  when 
the  draft  of  the  deed  was  submitted  to  the  plaintiff  for 
execution,  it  was  refused.  The  general  principle,  there- 
fore, did  not  here  apply,  and  he  could  not  order  the 
money  to  be  paid  into  Court. 

Minute. — Motion  refused  witli  costs. 


Stuart,  V.-C.     | 

22  &  23  April,  1863.  ) 


Bkvan  v.  Attornet- 
General. 


Will — Construction — Demonstrative  Legacies — 
Capital  of  Business. 

A  tatator,  hij  his  willy  after  desirirvg  that  his  ^^pro- 
portion of  capital  invested  in  the  business  he  taas  thtA 
carrying  09i "  iwV*  A  should  be  converted  into  cash, 
desired  that  such  cash  might  be  paid  over  as  reali^d 
{with  the  exception  of  certain  special  bequests  h^reinafler 
mentioned)  to  certain  persons  upon  certain  trusts.  He 
afterwards  requested  his  executors  to  pay  as  soon  as 
convmicntly  might  be  out  **of  the  capital  employed  in 
the  business^*  certain  sums: — 

Held,  first,  that  these  were  demmtMrative  legacies,  to 
be  paid  at  all  events ;  and,  second,  that  the  capital 
meant  by  the  testator  included  a  large  debt  owing  to 
him  frofin  his  partner^iip. 

Tliis  cause  came  on  for  fiu'ther  consideration.  The 
principal  questions  discussed  were,  as  to  the  nature  of 
certain  legacies  given  by  the  will  of  the  testator  in  the 
cause,  and  as  to  the  nature  of  the  fund  referred  to  by 
the  will. 

L.  J.  Woodrow,  by  his  will,  after  giving  specifically 
certain  chattels,  desired  his  executors  and  liis  partner 
to  be  allowed  a  year  for  converting  his  **  proportion 
of  capital  invested  in  the  business"  he  was  then 
carrying  on  with  J.  Haly  into  cash,  and  he  desired 
that  such  cash  should  *^be  paid  over  as  realised 
(with  the  exception  of  certain  special  bequests  herein- 
after mentioned)  "  to  the  Charity  Commissioners  upn 
certain  trusts.  He  afterwards  requested  Ills  executors 
to  pay  out  of  the  capital  employed  in  the  business, 
as  soon  as  conveniently  might  be  after  liis  decease, 
certain  sums  then  specified. 

At  the  time  of  his  death  the  partnership  firm  owed  tlio 
testator  a  large  sum,  which  he  had  advanced  at  a  time 
when  the  partnership  affairs  were  in  difficulties.  His 
proportion  of  the  as.sets  of  the  partnorsliip,  after 
payment  of  all  debts,  including  the  above,  was  insuf- 
ficient for  the  payment  of  the  legacies  given  by  tbo 
will  in  the  manner  above  stated. 

Malins,  Q.C.,  aad  IHekinson,  for  the  plaintiffs,  who 
were  the  executors,  stated  the  case.     They  cited, 
SavUe  V.  Blackett,  1  P.  W.  778 ; 
Kirby  v.  PotUr,  4  Ves.  748  ; 
Fo^clcr  V.  Willoughhy,  2  Sim.  &  St  354  ; 
Fream  v.  Dowling,  20  Beav.  624. 

Craig,  Q.C.,  and  Bedwell,  for  the  legatees,  oontende<I, 
1st.  That  the  gifts  were  demonstrative  legacies,  and 
cited, 

BadricJc  v.  Stephens,  3  Bro.  C.  C.  481  ; 

Sparrow  v.  Josselyn,  16  Beav.  135  ; 

Ellis  V.  WaXkiPT,  Amb.  309  ; 

ColvUe  V.  Middlettm,  3  Beav.  507. 
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2n(L  That  the  capital  referred  to  by  the  testator 
iocluiled  the  sum  owed  him  by  his  partnership. 

Ba£<m,  Q.C.f  and  Fuld,  for  the  persons  entitled  to 
the  residue,  contended : 

On  the  first  point,  that  the  legacies  were  of  the 
nature  of  specific  legacies,  and  therefore  failed  if  the 
fund  pointed  out  were  insufficient  to  pay  them.  They 
Wted, 

IHckm  V.  Edwards,  4  Hare,  273  ; 
Coard  v.  Holdemess,  22  Beav.  891 ; 
WUIiarM  v.  Uughrs,  24  Beav.  474  ; 
Gordon  v.  Duff,  28  Beav.  519  ; 
and  cases  referred  to  in  the  last  case. 

On  the  second  point,  they  contended  that  the  capital 
of  a  business  must  mean  the  nett  assets  after  payment 
of  the  dcbt^,  and  that  in  this  case  the  debt  to  the 
tr.-.tator's  estate  must  be  paid,  and  then  his  proportion 
of  the  remaining  net  assets  was  all  that  passed  imder 
the  bequest  in  question. 

Sttart,  V.-C,  said  that  the  later  cases  did  not  seem 

to  be  casilv  reconcilable  with  the    older  authorities. 

He  thoupjht,  however,  that  the  case  of  Smith  v.  Pitz- 

oirald  (3  V.  &  B.  2),  which  liad  not  been  cited  in  the 

recent  cases  before  the  Master  of  the  Rolls,  was  to  be 

<t>ndidered  as  still  sound  law  upon  the  point,  both  on 

the  grounds  of  legal  principle  and  common  sense,  and 

tliat  it  governed  the  present  case.     His  Honour,  after 

reading  the  will  in  SfAith  v.  Fitzgerald,  and  Sir  W. 

(Jrant's  judgment  thereon,  said  that  it  seemed  to  him 

that  in  the  present  case,  as  in  that,  the  primary  object 

of  the  testator  was  to  give  the  legacies,  and  the  essential 

part  of  the  clause  was  that  which  directed  the  executors 

to  pay  the  Icgacifs.     The  reference  to  the  fund  was 

parenthetical,  and  it  made  no  difference  whether  or  not 

the  fund  was  specifically  dealt  with.  He  should  declare 

tlwt  tlie  legacies  in  question  were  not  specific,  but  were 

to  lie  paid  in  all  events,  the  fund  derived  from  the 

business  being  primarily  applicable.    As  to  the  second 

HUt^stion  raised,   he  thought   that  the   "capital  in- 

TKst«l "  meant  all  the  money  which  would  be  coming 

to  the  testator  from  the  plaintiff,  inclusive  of  the  debt. 


Stuart 


The  Ventilation  and  Sani- 

COMPANY 


j-g^    V -C       r     ^*'*    VBNTrLATION    A] 
APRrL,  1868."    1       ^^'^  iMrROVEMENT 

L     V.  Edelsteni. 


Practice — Jfoticm  by  Plaintiff  to  stay  Proceed- 
ings— Costs. 

IHwTc  a  plaintiff,  who,  after  the  attsioers  had  been 
l'^(f-  4»«,  found  Uiai  it  «ym  unnccessari/  to  proceed  with 
^  *«»V,  moved  that,  on  the  d/fendants  delivering  up  cnr- 
fniv  chUVls  in  th^ir  possession,  all  proceedings  in  tlic 
^'it  fe  stayed,  and  theU  the  defendants  should  pay  the 
^^'^t^^oftkemU:— 

Held,  that  such  motion  must  be  refused,  but  tJiat  the 
<<<  should  be  costs  in  Uie  cause* 

The  drfmwlnfits  in  this  suit  had  been  employed  by 


the  plaintiffs  to  manufacture  certain  ventilators  for 
which  the  plaintiffs  had  a  patent,  and  models  had 
been  supplied  to  them  for  that  pui'posc.  The  bill 
alleged  that  the  defendants  or  some  of  them  were  about 
to  take  advantage  of  the  information  thus  acquired,  by 
taking  out  a  patent  for  an  invention,  which  they 
asserted  was  only  colourably  an  improvement  on  the 
plaintiffs'  patent,  and  in  other  ways.  The  object  of 
the  suit  was  to  restrain  them  from  so  doing.  In  the 
answers  the  defendants  disclaimed  all  intention  of 
doing  what  was  alleged,  and  the  plaintiffs  were 
satisfied  that  they  would  derive  no  advantage  in 
proFeouting  the  suit.  They,  therefore,  now  moved 
that,  on  the  defendants  delivering  up  the  models  in 
their  poascssion,  all  proceedings  should  be  stayed,  and 
that  the  defendants  should  pay  the  costs  of  the  suit. 

There  was  a  cross-motion  to  dismiss  for  want  of 
prosecution. 

Matins,  Q.C.,  and  J.  J)e  X.  (iiffard,  for  the 
plaintUfs. 

Bacon,  Q.C.,  Greene,  Q.C,  E.  K.  Karslake,  and 
S.  Tho77ipson,  for  the  different  defendants,  contended 
that  the  plaintiffs'  motion  was  irregular,  and  ought  to 
be  refused,  with  costs.     They  cited, 

Sutton  Harbour  Improvement  Company  v.  Hitehens^ 
15  Beav.  161 ;  s.  c.  on  appeal,  1  De  G.  M.  & 
G.  161  ; 
Zangliam  v.  OreeU  Northern  Railxoay  Compfinv^ 

1  Do  G.  &  Sm.  486,  603  ; 
Field  V.  Robinson,  7  Beav.  66  ; 
Sivell  V.  AbraJiam,  8  Beav.  598  ; 
Wallis  V.  Wallis,  4  Drew.  458. 
They  contended  that  they  were  also  entitled  to  the 
costs  of  their  motion  to  dismiss, 
HugJua  v.  Leicis,  John.  696. 

Stuakt,  V.-C,  said,  that  as  the  defendants  insisted 
on  the  irregularity  of  the  motion,  which^  however, 
was  a  well-meant  endeavour  on  the  part  of  the  plaintiffs 
to  put  an  end  to  a  useless  litigation,  it  must  be  refused  ; 
but  as  to  the  costs,  he  should  make  them  costs  in  the 
cause,  inasmuch  as  by  so  doing  they  would  ultimately 
be  paid  by  the  plaintiffs,  if  the  merits  of  the  case  were 
in  favour  of  the  defendants ;  and  by  the  defendants 
in  the  contrary  event,  when  they  ought  not  to  have 
opposed  the  present  motion.  As  to  the  motion  to 
dismiss,  on  the  plaintiffs  giving  the  usual  undertaking, 
he  should  make  the  costs  of  this  motion  also  costs  in 
the  cause,  as,  although  it  was  not  possible  to  go  now 
into  the  merits  of  the  case,  the  answers  seemed  to  show 
some  negligent  disregard  of  the  plaintiffs*  rights. 

Note. — See 
iVor^'i    V.    Great   NortJtcm   Railicay    Company, 

2  Giff.  64 ; 
Troward  v.  Attwood,  27  Beav.  85  ; 
Niclvolls  V.  Elford,  5  Jur.  (N.  8.)  264 ; 
Tompwn  v.  Knight,  7  Jur.  (n.  s.)  704. 
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Stuart,  V.-C. 

24  Apri 


rt,V.-C.  1     i2«  Sharp. 
RIL,  1863.    J 

CornstructUm —  Will — Cran^emainden. 


hi  onler  to  r«w«  an  tmplic<Uion  of  eross-remainderSf 
Viere  must  he  a  devise  to  two  or  vwre persons  as  tenants 
in  cmmnon  in  tail. 

This  wan  a  petition  forjpaynient  out  of  Court  of  the 
purchaM-money  of  certain  land  which  had  been  taken 
by  a  railway  company.  By  tlie  testator's  will  the  lands 
in  question  were  given  to  [his  three  nephews  for  life 
eqnally,  with  a  limitation  as  to  the  share  of  each  of  his 
said  nephews  to  his  eldest  and  other  sons  and  his 
daughters  successively  in  tail,  and  in  the  case  of  either 
of  his  nephews  dying  without  issue,  then  to  such  of  his 
nephews  as  should  survive,  **  and  their  and  his  issue  in 
the  manner  hereinbefore  mentioned,"  with  a  gift  over 
in  case  of  the  death  of  all  his  nephews  without  issue. 

One  of  the  nephews  died,  leaving  issue  ;  afterwards 
a  second  died  without j  issue,  and  the  question  was, 
whether  the  elder  son  of  the  one  who  first  died  was 
entitled  to  any  part  of  the  proceeds  of  the  share  of  his 
deceased  uncle. 

GreeiUf  Q.C.,  and  Bateman,  contended  'that  the 
meaning  of  the  gift  on  the  death  of  any  nejihew  without 
issue  was,  that  the  property  should  go  to  the  surviving 
nephews  or  nephew,  and  the  issue  of  such  survivors 
only, 

Milsom  V.  Atodrij,  5  Yea.  465. 

Bacoiif  Q.C.f  and  Kekewich,  for  the  son  of  the 
deceased  nephew,  argued  that  cross-remainders  to  the 
issue  were  implied  by  the  former  clause  in  the  will. 

They  referred  to 
Jann.  Wills^  chap,  xlii., 
and  cases  there  cited. 

Stuart,  V.-C,  said,  that  cross-remainders  were 
never  implied  unless  there  were  a  devise  to  two  or 
more  persons  as  tenants  in  common  in  tail,  which  was 
not  the  case  here  ;  and  he  thought  that  the  meaning 
of  the  words  "their  and  his  issue**  in  the  gift  over  in 
question,  could  only  refer  to  the  issue  of  the  surviving 
nephews  or  nephew,  and  that,  therefore,  the  son  of  the 
deceased  nephew  had  no  claim  at  all  upon  the  fund, 
the  subject  of  the  present  petition. 


Parker  v,  Nickson. 


Btaart,  V.-C.     j 
25  April,  1863.      i 

Practice — BUI — Amendment — Motion  to  take  a 

Ml  of  the  File. 

When  a  plavUtff,  by  hia  original  bill,  claimed  an 
edaU  under  a  title  depending  upon  a  will  and  codicil, 
and  a  demurrer  xoas  allowed  on  the  ground  that  the 
codicil  gave  the  de/emlaiU  a  good  title  to  the  same  estate, - 


leave  being,  however,  given  to  amend  the  bUl,  as  the 
constniction  of  the  eodieU  might  be  affected  by  more 
etceurate  alUgaiions  as  to  the  testator* s  property  : — 

Held,  OuU  he  was  at  liberty  to  amend  the  bill  by 
alleging  that  the  codicil  had  been  executed  when  the 
testator  was  of  unsound  mind,  and  asking  an  issue  of 
devisavit  vel  non  in  reference  to  the  same  estate. 

The  facts  of  this  case  appear  in  the  fonner  report, 
1  N.  R  298. 

The  plaintiff,  by  his  amended  bill,  alleged  that  the 
codicil,  if  at  all,  had  been  executed  by  the  testator 
when  not  of  disposing  mind,  and  stated  facts  tending 
to  show  this,  and  prayed  for  an  issue  of  devisavit  vtl 
rum. 

The  defendant  now  moved  that  the  amended  bill 
might  be  taken  off  the  file. 

E.  K.  Karslake,  for  the  defendant,  aigued  that, 
under  an  order  to  amend,  the  plaintiff  was  not  entitled, 
when  all  the  facts  had  been  known  to  him  from  the 
first,  to  set  up  an  entirely  new  case  opposed  to  that 
made  by  the  original  bUl,  and  to  reprobate  a  deed  or 
document  which  the  original  bill  had  approbated.  He 
contended  that  leave  had  been  given  to  amend,  because 
it  might  possibly  haye  been  proved  that  part  of  the 
prox)erty  claimed  was  not  situate  in  the  parish  of  Man- 
chester, in  which  case  the  defendant  would  not  be 
entitled  to  it.     He  cited, 

Lindsay  y.  Lynch,  2  Sch.  &,  Lef.  1  ; 

Woollam  V.  Beam,  7  Ves.  222  ; 

Denision  v.  Little,  2  Sch.  &  Lef.  11  n.  ; 

SmiUi  V.  Smith,  Cooper,  141,  cited,  2  Sim.  &  St 

115; 
Mawr  V.  Dry,  2  Sim.  &  St.  113  ; 
Creasy  v.  Beavan,  13  Sim.  354  ; 
Allen  V.  Spring,  22  Beav.  615. 

He  also  asked  that  all  costs  beyond  those  which  the 
order  on  the  demurrer  had  given  him,  might  be  paid 
by  the  plaintift. 

Matins,  Q.C,  and  Bird,  for  the  plaintiff,  were  not 
called  upon. 

Stuart,  V.-C,  said,  that  the  plaintiff  having  leave 
to  amend  given  him,  not  upon  any  terms,  had  made  nn 
amendment  which  His  Honour  considered  was  justi- 
fiable by  the  authorities.  He  added,  that  it  might 
appear  from  the  cases  which  had  been  cited,  that  a 
plaintiff  was  not  at  liberty  by  an  amended  bill  to  claim 
a  new  piece  of  property  under  a  new  title,  but  that 
such  a  case  was  not  made  here,  the  property  in  respect 
of  which  relief  was  now  sought  being  the  same  as 
before. 

The  Master  of  the  Rolls,  in  Allen  v.  Spring,  had 
stated  a  doctrine  which,  by  the  report,  appeared  to  be 
very  general ;  but  he  did  not  think  that  more  was 
meant  by  it  than  that  the  pkintiff,  if  he  should  sUte 
a  case  in  his  amended  bill  inconsistent  with  that  in  his 
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original  bill,  must  indemnify  tlie  defendant  for  tho 
extra  costs  so  caused  to  him,  as  had  been  done  in 
Mavor  v.  Dry.  His  Honour  also  referred  to  Dent  v. 
WardeU  (1  Dick.  339),  where,  however,  he  observed, 
the  costs  ordered  to  be  paid  by  the  plaintiff  (5/. )  seftued 
to  be  somewhat  small.  He  thought,  then,  that  the 
defendant  was  entitled  to  get  all  his  costs  down  to  the 
time  when  the  demurrer  was  allowed,  but  that  the 
present  motion  must  be  refused,  the  costs  to  be  costs 
in  the  cause. 


Wood,  V.-a   I   ^^jj  ^  Draycott. 
23  April,  1863.   ) 

Will — Construction — Tenancy/  in  Common — 
Implied  Clause  of  Accruer. 

A  testcUor  gave  a  fund  to  the  children  of^A  (7,  equaUy 
to  be  divided  amongst  them,  share  and  share  alike, 
during  their  lives,  and,  after  their  decease,  to  Q  W  arid 
/IT.— 

Held,  that  the  children  of  A  O  took  as  tenants  in 
(mnmonfor  life  with  an  implied  clause  of  accruer,  both 
of  original  and  accruing  shares,  to  the  survivors  and 
tHTvivor. 

The  testator  in  this  cause  by  his  will  gave  one-third 
of  a  moiety  of  the  proceeds  of  the  conversion  of  his 
residuary  estate  in  trust  for  Elizabeth  Elkin,  for  her 
life,  and  from  and  after  her  decease  for  her  two  sons 
and  three  dau^ters,  ncmincUim,  equally  to  be  divided 
between  them,  share  and  share  alike,  as  tenants  in 
common,  and  upon  and  after  the  decease  of  the  said 
two  sons  and  three  daughters,  Tujminaivm,  upon  trust 
for  George  Wood  and  John  Wood,  and  their  personal 
representatives.  He  then  gave  another  third  of  the  same 
moiety  to  Ann  Cotton  for  life,  and  then  as  follows  : — 

"Upon  and  after  the  decease  of  the  said  Ann 
Cotton,  in  trust  for  all  and  every  her  child  and 
children  who  shall  be  living  at  her  death,  equally  to  be 
tlirided  amongst  them,  share  and  share  alike,  for  their 
henefit  and  advantage  during  their  lives,  and  from  and 
alter  their  decease  upon  trust  to  pay  such  third  share 
to  George  Wood  and  John  Wood,  and  their  personal 
representatives.*' 

A  question  now  came  before  the  Court,  on  adjourned 
snmroons  from  Chambers,  as  to  the  interest  in  the  last 
mentioned  third  part  taken  by  the  children  of  Aim 
Cotton,  three  of  whom  survived  their  mother,  and  one 
of  whom  was  since  dead,  aving  previously  mortgaged 
las  interest. 

Dc  Otx,  for  the  surviving  children,  contended  that 
the  children  took  as  tenants  in  common,  with  an 
implied  claose  of  accruer  to  the  survivors  and  survivor 
of  them, 

Peaner.  Bdmeodes,  8 T.  & C.  246. 

Croehu/U,  for  the  mortgagee  of  the  deceased  child's 


interest,  contended  that  the  children  took  in  joint 
tenancy, 

Pearce  v.  Edmeades,  ubi  supra,  253  ; 

Begley  v.  Cook,  8  Drew.  662  ; 

Penny  v.  Allen,  7  De  G.  M.  &  G.  409. 

Speed,  for  the  Woods,   contended  that  it  was  a 
tenancy  in  common  without  any  implied  accruer, 
Wilks  V.  Douglas,  10  Beav.  47  ; 
Arrwjo  v.  Mellish,  1  De  G.  &  S.  355  ; 
Hawkins  v.  HamerUm,  16  Sim.  410. 

Wood,  V.-C,  considered  that  he  was  bound  by  the 
authorities  to  hold  that  the  share  of  Ann  Cotton's  de- 
ceased child  did  not  go  over  to  the  Woods  until  the  death 
of  the  survivor  of  the  children.  It  was  true  that  in 
Pearce  v.  Edmeades,  and  Begley  v.  Cook,  the  gift  was  to 
certain  persons  nominatim,  and,  after  the  death  of  them, 
nominaZim,  over :  and  it  might,  perhaps,  be  contended 
that  the  gift  in  this  case,  being  to  the  children  of  Ann 
Cotton  as  a  class,  with  a  gift  over  "  after  their  decease, " 
the  words  were  susceptible  of  more  modification,  and 
might  mean  after  their  respective  deaths,  so  as  to 
create  a  tenancy  in  common.  It  should  be  observed, 
however,  that  in  all  the  cases  cited  by  Mr.  Speed,  the 
gift  over  was  to  the  children  of  the  first  takers,  who 
were  held  to  take  per  stirpes,  which  distinguished  that 
class  of  cases  from  the  present  one.  Moreover,  there 
was  no  reasonable  doubt  of  the  testator's  intention, 
the  only  difference  between  the  gift  of  tliis  one-third, 
and  that  of  the  one-third  given  to  Elizabeth  Elkin 
for  life,  was  that  in  the  latter  the  first  takers  were 
named.  The  construction  of  the  gift  of  that  share 
was  clearly  governed  by  Pearce  v.  Edmeades,  and  it 
would  be  unreasonable  to  8up|)oso  that  the  testator 
meant  to  make  any  difference  in  the  interest  taken  by 
the  Woods  in  the  two  shares. 

As   to  the  other  jioiut,    whether  it  was  a  joint 
tenancy,  or  a  tenancy  in  common  with  implied  clause 
of  accruer  to  the  survivors  and  survivor,  it  was  a  more 
difficult  point,  and  one,   so  far  as  His  Honour  was 
aware,   undetermined  by  authority.      In  Peq,rce   v. 
Edmeades,  the  Chief  Baron  expressly  left  it  in  the 
alternative.      The  cases  bearing  on  the  point  wero 
collected  in  2  Jarm.   Wills  (ed.  1861),  240.     Lord 
Thurlow's  opinion  in  Armstrong  v.   Eldridge  (2  Bro, 
C.  C.  215)  leant  in  favou^  of  a  joint  tenancy.     His 
Honour's  opinion  was,  that  it  was  a  tenancy  in  common 
with  implied  accruer  to  the  survivors  and  survivor, 
extending  both  to  original  and  accrued  shares.     The 
principle  of  the  decisions  appeared  to  be,   that  the 
fund  was  given  over  as  a  whole.     Now,  if  a  joint 
tenancy  were  created,  any  party  might  sever  his  share, 
which  would  then  go  to  his  personal  representatives, 
and  give  them  an  estate  pxir  autre  vie.     This  would 
split  the  fund  into  so  many  portions,  and  give  an 
interest  to  the  first  takers  beyond  their  own  lives, 
contrary  to  the  intention  of  the  testator. 

He  held,  therefore,  that  the  children  of  Ann  Cotton 
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took  as  tonants  in  common  for  their  lives,  with  an 
implied  clause  of  accruer,  both  as  to  original  and 
accrued  shares  :  and  the  two  surviving  children  were 
therefore     at   present    entitled    to    the    income    in 

moieties.  j 

I 

Wood,  V.-C.         "I     gTRETT  V,    STREBT.  I 

23,  2i  April,  1863.     J  ! 

Will — Construction — Legacies — Frioritf/ — 

Abatement, 

A  k'sUUor  oficr  cfiviiig  pecuniary  Ir^n^ies  bequeathed 
p)vceeds  of  tite  convcrsimi  of  realty  aiid  personalty  v-jmi 
trust  to  pay  (inter  alia),  the  several  legacies  giroi  by  . 
his  icill,  th'n  to  invest  and  pay  annuities  out  of  incrnnc,  \ 
ami  to  pay  incmne  of  the  residuary  trust  moneys,  «tc.,  i 
to  his  wife  for  li/Cy  and  after  lixr  death,  to  pay  certain 
pecuti  iary  leyacics : — 

Held,  on  dcfcioicy  of  assets,  that  Uu  annuities  had 
no  priority  over  the  legacies  payabh  after  the  vrifes 
death. 

John  Wells,  by  his  will,  after  giving  pecuniary 
legacies  to  his  servants,  bequeathed  all  his  personal 
estate  not  specifically  bequeathed  to  trustees,  upon 
trust  to  convert,  and  out  of  the  proceeds,  and  the 
proceeds  of  the  sale  of  his  real  estate,  to  pay  debts,  &c., 
**  and  the  several  legacies  given  by  his  will,"  and  as 
to  the  residue  of  the  said  moneys  upon  trust  to  invest ; 
and  he  directed  his  trustees  to  stand  possessed  of 
**the  said  residuary  trust  moneys,  and  the  stocks, 
funds,  and  securities,  on  which  the  same  should  be 
invested'*  npon  tnist  out  of  the  income  thereof,  to 
pay  two  annuities  of  80/.  to  his  mother  and  his  sister, 
for  their  lives.  And  he  directed  the  annuities  to  be 
paid,  "freed  from  any  deduction  on  any  account  what- 
soever,*' and  "as  to  all  the  residue  and  remainder  of 
the  said  trust  moneys,  stocks,  funds,  and  securities,*' 
upon  trust  to  pay  the  income  thereof  to  his  wife  for 
life,  and  after  her  death,  upon  trust  to  pay  two  legacies 
of  500/.,  and  one  of  lOOOZ.  ;  and  he  gave  "all  the  rest, 
residue  and  remainder  of  the  said  trust  moneys,  stocks, 
fund?,  and  securities,"  over. 

The  testator  died  in  1836.  His  assets  were  then 
Mifiicient  to  pay  all  the  annuities  and  legacies  given 
by  his  will;  and  the  annuities  to  his  mother  and 
sister  had  been  regularly  paid  out  of  income.  Sub- 
sequently, however,  owing  to  losses,  the  assets  proved 
insufficient ;  and  on  the  cause  now  coming  on  for 
further  consideration,  a  question  was  raised,  whether 
the  legacies  to  the  servants,  and  the  annuities  were 
payable  in  priority  to  the  legacies  of  600Z.  and  1000/., 
or  all  the  legacies  and  the  annuities  should  abate  pari 
vassu. 

Tlio  widow  and  the  mother  both  died  in  1847. 

Daniel,  Q.C.,  and  Little,  for  the  plaintilT,  the  sister, 
contended,  that  the  servant's  legacies,  and  the  annui- 
ties, took  priority  over  the  legacies  given  out  of  the 
"residuary  "  trust  moneys,  after  the  wife^s  death. 


Attorney-General  v.  Bobins,  2  P.  W.  23  ; 
Brmcn  v.  Brown,  1  Keen,  275  ; 
Stammers  v.  Halliley,  12  Sim.  42  ; 
Haynes  v.  Haynes,  3  Do  G.  M.  &  G.  590. 
The  present  case  was  distinguishable  from 
Bteston  v.  Booth,  4  Madd.  161  ; 
Thuxiites  v.  Farman^  1  Coll.  409. 

James,  Q.C.,  contra. 

Beales  and  FiseJier,  for  other  defendants. 

Wood,  V.C,  held  that  on  the  whole  of  the  will  tbo 
le;Tacies  to  the  servants  and  the  annuities  had  no 
priority  over  the  other  legacies,  and  that  they  must 
a]l  (ihtita  pari  passu.  There  was  an  apparent  incon- 
sistency in  holding  that  the  legacies,  which  were  not 
payable  until  the  wife's  death,  should  take  in  deroga- 
tion of  the  annuities,  which  were  prior  to  the  wife's 
life  interest  But  that  difficulty  was  answered  by 
Miller  v.  Iluddlcstone  (3  Mac.  &  G.  513)  ;  in  which 
case  residue  was  given  in  trust  to  pay  certain  annuities 
out  of  the  income,  and  to  pay  the  remainder  of  the 
income  to  the  testator's  wife  for  life,  and  after  her 
death  to  pay  legacies.  Ix)rd  Truro  there  held,  reversing 
the  decision  of  the  Vice-ChanccUor  of  England  (re- 
ported 17  Sim.  71),  that  the  annuities  had  no  priority 
over  the  legacies.  The  argument  raised  in  the  present 
case  from  the  gifts  of  successive  residues  in  the  will 
could  not  have  been  raised  in  Miller  y.  Huddlestone^  but 
it  was  met  by  the  direction  in  the  first  i)art  of  this  will 
to  pay  "the  several  legacies,"  &c.  No  difficulty  was 
raised  from  the  circumstance  of  the  legacies  of  500/. 
and  lOOOZ.  being  reversionary.  The  rule  laid  down  by 
Lord  Lyndhurst  in  Junes  v.  MitcJieU  (1  Ph.  710,  716), 
showed  that  the  time  of  payment  made  no  diirerence 
in  the  liability  to  abate.  Lord  Lyndhurst's  order  in 
Innes  v.  Mitchell  was  varied  by  Lord  Cottenham  on 
rehearing  (2  Ph.  346) ;  but  not  not  so  as  to  affect,  bat 
rather  to  extend,  the  rale  laid  down  by  Lord  Lynd- 
hurst 

The  plaintiff's  annuity  must  be  valued,  but,  as  it 
was  rightly  paid  out  of  income  while  the  assets  were 
sufficient,  only  from  the  present  time. 


Wood,  V.-C.    I    Chapman  v.  Harris. 
24  April,  1863.    ) 

Will —Power  of  Salt  when  Exercisable, 

Real  estcUe  teas  given  hy  wiU  to  trustees  upon  iruat  to 
sell  at  their  discretion  at  any  time  before  tlie  pout^gcsi 
or  youngest  surviving  child  or  grandchild  of  the  testcU&r 
should  attain  twenty-one  .*  and  such  parts  as  should  not 
be  sold-  were  given  to  the  tesUUor's  wife  for  life,  and 
after  her  deaih,  on  the  arrival  of  the  youn^M  or 
youngest  surviving  child  or  grandchild  at  the  age  of 
twenty-one,  to  such  of  his  children  as  should  be  then 
living,  and  the  issue  of  such  of  them  as  sJiould  be  dead, 
as  tenants  in  common : — 
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Held,   that  Ihougli  all   tiu   j^cmna  prcsumplively 
niUUd  had  (Utaincd  tweaty-mu,  the  pouvr  of  sale  iciu 
txercaable. 
This  was  a  special  case. 

John  Samworth,  by  his  will,  gBve  certain  real 
Mbite  to  trnstecs  apoa  tmsC  to  sell  the  sune  at  any 
time  yrevenis  In  his  ymingal,  or  youiujal  sareiiibig, 
AM  or  gninddiild  attaining  the  age  of  twenty-oat 
ytan,  or  hold  tbu  same  as  real  estate  if  they  should 
S!e  fii :  the  money  arising  from  the  sales  to  form  part 
of  his  personal  estate.  He  tben  directed  the  trustees 
to  permit  his  wife  during  her  lifo  to  enjoy  the  rents 
>nd  profits  of  Each  part  of  the  real  ef^tate  as  should  not 
l«so]d  :  and  after  her  decease,  mt  tht  aniralat  the  age 
p/  tiKtUy-onf  iftam  0/  hia  ymingcst,  or  yojiiigat  aiiT- 
Wriitj  child,  or  grandchild,  he  gave  and  devised  the 
vhal?  of  snch  part  to  all  his  chililren  then  living,  and 
the  issne  of  his  deceased  child  or  children  as  tenants 
in  rommon,  the  issue  of  a  dec««Bed  child  to  take  the 
parent's  share  as  tenants  in  common  between  them. 

The  testator  died  leaving  his  widow  and  hia  three 
only  children  surviving  him.  Thewidow  and  children 
■ere  still  alive,  and  the  i-hildreD  had  all  attained 
twenty-ane ;  one  of  them  had  a  family  of  childreo 
vbo  were  still  infants. 

The  trustees,  having  contracted  to  sell  the  real 
estate,  it  was  objected  that  the  power  could  only  he 
eiercised  before  the  testator'a  youngest,  or  yoiingest 
iurviriuK,  child  or  grandchild  attained  the  age  of 
t«enty-ono  years  ;  that  this  mast  refer  to  a  cliild 
or  granJcliild  prcsomptively  entitled  nnder  the  resi- 
duary gift,  and  that,  no  one  at  present  presnmp' 
lively  entitled  being  under  age,  the  trustees  could  not 
nuke  a  title.  It  was  acordingly  agreed  that  the 
Djiinioa  of  tbn  Court  should  be  taken  on  tlie  point. 


Tbe   Cocrt  was  of  opinion  that  the  power  of  sal 
m  exercisable  at  any  time  prerioiu  to  distrihntion. 


it  iras  not  the  practice  to  allow  costs,  onleas  expressly 
mentioned. 

Cracknall,  now  asked  that  a  direction  might  bo 
inserted  in  the  order  giving  him  the  costs,  and,  in 
addition  to  the  cases  meutiooed  in  the  registrsn' 
certificate,  referred  to 

Thnmas  V.  Jla:diiig>,  27  Beav.  1*0,  375  ;  s.  e.  S 

from  which  it  nppearcd  that  the  exceptions  in  that 
case  were  allowed  "on  the  usual  terms." 

Wood,  V.-C,  said  that  he  could  not,  in  the  face  of 
the  certificate,  hold  that  "the  visual  order"  entitled 
the  successful  party  to  his  costs.  Ho  adopted  the 
certificate;  and  must  therefore  direct  the  order  to  be 
drawn  up  without  mention  of  coats. 

JVofc-.— See 

Nctclon  V.  Dima,  3  Jur.  (n.  h.)  583  ; 
Sunt  T.  irieieiu,  5  De  G.  &  Sm.  33*  ; 
WUlis  V.  Chibl,  Vi  Beav.  *5* ; 
Earp  V,  Llo'jd,  *  £.  &  J.  58. 


U  Jokdan's  T]:di 


Wood,  V..C. 

2fi  ApJll^  1863. 
WUl—Conttruetion—Oifi  to  Children  of 
deceased  Parent's  Sluire. 

When  a  talator  gave  legacies  to  hit  brother  and  time 
tUtera  nooiiaatim,  and  gave  his  residue  in  trust  for  his 
brothers  and  risters  -mho  sliould  be  living  at  the  death  of 
his  wife,  and  the  child  or  children  of  aiwh  of  his  said 
brothers  ajid  sifters  as  should  have  died  in  the  lifetime 
af  his  imfe,  egiiallij  to  be  divided  bUieeen  his  said 
brothers  and  sisters,  and  child  or  childrfn  of  deesascd 
brothers  or  sisters,  such  child  or  ekitdren,  laJcing, 
nevertheless,  no  mors  tlian  his,  her,  or  their  parent 
jcould  have  taken,  and  it  appeared  that  he  had  one 
brother  onli/  sitrvii-in^  at  the  date  of  his  will,  but  had 
had  tiDD  other  brothers  who  were  then  dead  leaving 
children:— 

Held,  that  such  children  were  ejtlUltd  to  n  share  in 
the  residue. 

Ee  Thompson's  Trusts,  5  Da  G.  M.  &  (i.  280,  ex- 
plained. 

This  was  a  petition  for  the  payment  ont  of  Court  of 

fund  representing  the  residuary  estate  of  Timothy 
Jordan,  paid  in  nnJer  the  Tniateo  Relief  Acts, 

Timothy  Jordan,  by  his  will,  gave  (inter  iilin)  pecn- 
niary  legacies  to  his  hrother  and  three  sisters  iwmt- 
natim.  After  the  death  of  bin  nife,  to  whom  he  gave 
a  life  interest,  he  directed  his  trustees  to  stand 
possessed  of  the  fiind  in  question,  in  trust  to  pay  tho 
same  "nnto  and  amongst  all  and  every,  or  snch  one 
or  mnro  of  my  hrotbets  nnd  sisters  as  shall  be  living 
at  tho  decease  of  my  said  wife,  and  the  child  or 
children  (if  any)  of  such  of  my  said  broUicis  and 
sisters  as  shall  have  departed  this  life  in  tho  lifetime 
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of  my  said  wife,  equally  to  be  divided  between  them 
my  said  brothers  and  sisters,  and  child  or  children  of 
deceased  brothers  or  sisters,  such  child  or  children, 
nevertheless,  taking  no  more  than  his,  her,  or  their 
parents  would  have  taken  had  he  or  she  been  alive, 
and  the  shares  and  proportions  of  such  child  or 
children  of  and  in  the  said  stocks,  &c.,  to  be  vested 
and  transmissible,  and  payable  and  paid  as  follows 
(that  is  to  say)— to  such  of  them  as  shall  have  at- 
tained the  age  of  twenty-one  years  in  the  lifetime  of 
his,  her,  or  their  father  or  mother  immediately  after 
hia  or  her  decease,  and  to  such  of  them  as  shall 
not  have  attained  that  age  on  the  decease  of  his,  her, 
or  their  father  and  mother,  when  and  so  soon  as  they 
ahall  have  attained  that  age,"  with  power  for  the 
trustees  to  apply  the  presumptive  shares  of  minors 
for  their  benefit  as  they  thought  best. 

The  testator,  at  the  date  of  his  will,  had  one  brother 
only  and  three  sisters  living,  whom  he  named  as 
legatees.  Two  of  his  brothers  had  died  before  the 
date  of  his  will,  each  leaving'  children.  The  Chief 
Clerk  had  found  that  the  testator  was  aware,  at  the 
date  of  his  will,  of  the  deaths  of  his  brothers. 

Qiffardy  (l,C.f  and/o2/t^<s,  for  the  petitioners,  con- 
tended that  the  gift  to  the  children  of  the  testator's 
brothers  and  sisters  was  substitutionary,  and  therefore 
the  children  of  the  brothers,  who  were  dead  at  the 
date  of  the  will,  took  no  share  of  the  fund, 

Re  Thmp9(nC8  TrusU,  5  De  O.  M.  &  G.  280, 
affirming  the  decision  of  Wood,  Y.-C,  reported  2  W. 
R.  218; 

OmUhurH  v.  Carter,  15  Beav.  421 ; 

Congrwt  v.  Palmer ^  16  Beav.  435. 

DrueHf  for  the  representatives  of  a  child  who  died  in 
the  lifetime  of  his  parent. 

A  mphleU,  Q.  C. ,  and  Pole,  for  children  of  the  brothers 
deceased  at  the  date  of  the  will,  relied  on  the  use  of 
the  plural  "brothers." 

JU  Thofnpsoii's  Trusts  was  a  doubtful  decision,  and 
was  remarked  on  in 

ffannam  v.  Sims,  2  De  G.  ft  J.  157. 
They  also  cited, 

TytherUigk  v.  Barhin,  6  Sim.  329, 
the  distinction  of  which  case  from  ThompaofiCs  Case, 
by  Turner,  L.  J.,  was  not  satisfactory,* 
2  Jarm.  on  WilU,  726  (ed.  1861) ; 
CHUs  V.  Giles,  8  Sim.  360. 

(MfOfne,   Q.C7.,   CoUon,   and  EverUt,  for  different 
parties  in  the  same  interest,  cited, 
Kingy,  CUaveland,  26  Beav.  26  ; 
Loring  v.  Thomas,  1  Drew,  ft  Sm.  497  ; 
EUhes  V.  Etches,  3  Drew.  447  ; 
JU  Chapman's  Will,  11  W.  R.  578  ; 
Jarvis  v.  Pond,  9  Sim.  549. 
The  present  case  was  distinguishable  from 
Oray  v.  Qarman^  2  Hare,  268. 


T,  H,  Hall,  and  C.  M.  Eoupell,  for  other  parties. 
PiggoU,  for  the  trustees. 
Giffard,  in  reply. 

Wood,  Y.-C,  said,  that  it  was  dear,  on  the 
authorities,  that  children  who  died  before  their  own 
parents  could  not  take  an3^thing.  As  to  the  children 
of  the  deceased  brothers  who  survived  their  parents, 
the  point  was  one  of  some  nicety.  It  appeared  to  his 
Honour,  when  Re  Thompson's  Trusts  was  before  him,  to 
be  difficult  to  reconcile  the  case  of  Giles  v.  GiUs  and 
Jarvis  v.  Pond  with  the  other  authorities,  because,  in 
those  cases,  it  was  not  a  gift  to  children  and  grand- 
children, but  a  gift  to  children,  followed  by  a  gift  over 
in  case  of  the  gift  to  any  of  the  children  not  taking 
effect.  In  Re  Thompson's  Trusts,  he  came  to  the  con- 
clusion, from  a  minute  inspection  of  the  whole  of  the 
will,  that  the  testator  contemplated  a  class  to  be 
ascertained  in/uturo,  and  consequently  intended  the 
issue  of  the  original  takers  only  to  be  objects  of  his 
bounty ;  and  his  Honour's  decision  in  that  case,  in 
the  conflicting  state  of  the  authorities,  proceeded  on 
that  ground.  In  the  present  will,  a  very  strong  indi- 
cation of  the  testator^s  intention  was  found  in  the  nae 
of  the  plural,  "brothers,"  repeated  three  or  fonr 
times.  The  petitioners,  in  effect,  asked  the  Court  to 
disregard  that,  and  to  substitute  the  word  "  brother." 
If  the  testator  had  had  more  than  one  brother 
surviving  at  the  date  of  his  will,  his  Honour  would 
have  been  disposed  to  follow  Re  Thompson's  Trusts : 
but,  taking  into  •consideration  the  state  of  facts  as 
found  by  the  Chief  Clerk,  and  recognised  by  the  testator 
himself  by  giving  legacies  to  his  brother  and  three 
sisters,  he  could  not  impute  an  intention  to  the 
testator,  which  was  iireconcilable  with  the  langua^ 
used  by  him. 

The  Court,  therefore,  held,  that  the  children  of  the 
brothers,  who  were  dead  at  the  date  of  the  will,  took 
per  stirpes  equally  with  the  other  members  of  the 
family. 

Note,* — ^The  distinction  taken  by  Turner,  L.  J.,  would 
apply  equally  to  this  case  and  Re  Thompson's  Trusts. 


Wood,  V,-C. 

27  Apbil,  1863. 


I    Maughan  v.  Ridley. 
Equitable  Deposit — Evidence. 


A  debtor  deposited  with  his  creditor  a  policy  of  ifisur- 
anee  to  secure  his  debt  and  further  advances,  but  tio 
written  agreemaU  was  ever  signed  between  the  parties., 
Subsequent  pecuniary  transactions  took  place  beiufeen 
them  ;  and  the  debtor  at  length  died,  owing  a  consider' 
able  sum  to  the  creditor,  who  retained  the  policy  through* 
out     There  being  evidence  of  these  dealings : — 

Held  that  the  oath  of  the  creditor  was  sufficient  «?t- 
denee  to  establish  his  daim  to  a  lien  on  the  policy  for 
the  sums  due  to  him  from  the  debtor's  estate. 
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In  the  year  1858,  John  Bidley  deposiud  a,  policy  of 
isaamice  on  his  own  life  with  the  pUintiS',  to  secure 
the  sum  of  3002.  tbea  owing  to  the  Utter,  and  further 
iiinnces.  No  written  agreement  as  to  the  policy  was 
wer  signed  by  the  parties.  VsrionB  money  trausactions 
lulneqaently  took  place  between  the  plaiotilT  and 
Ridley,  and  were  set  out  in  the  bill.  The  plaintiff 
relaiaed  the  policy  ihroaghout  these  transactionB  up  to 
the  death  of  Riilley  in  December,  1859,  at  which  time 
iM.,  and  3  farther  sam  for  interest,  were  due  to  him 
frBm  Ridley.  It  was  alleged  in  the  bUl  that  the  policy 
was  so  retained  under  an  agreement  that  it  should  be 
a  security  for  all  sums  advanced  by  the  plaintiff  from 
lime  to  time^  The  bill  was  filed  agaiuat  the  ad- 
mijiistratris  of  Ridley,  and  prayed,  amongst  other 
things,  a  declnration  that  the  plaintiff  bad  a  lien  on 
the  moneys  secured  by  the  policy  for  what  was  due  to 
tiini  from  Ridley's  estate. 

The  statements  of  the  bill  were  supported  by  the 
ufliilai-it  of  the  plaintiff,  and  tetters  between  the 
]>laialiff  and  Ridley  showed  that  there  had  been  pecu- 
niary transactions  between  tbem  at  the  times  ailuged. 

IT.  M.  Jama,  Q.C.,  and  W.  P.  Sobiitsim,  were  for 
Ihe  plaint  iff. 

.•iiuthgaU,  Q.C.  (Dlctlnton  with  him),  for  the  defen- 
dant, objected  that  there  was  not  sufficient  evidence 
to  show  that  the  policy  was  deposited  for  the  purpose 
ilttged, 

Chapman  v.  CHapman,  13  Beav.  808. 

Wood,  V.C,  said  that  the  case  was  covered  by  Ex 
pnifc  Langston  (17  Vea.  230).  Here  there  was  evident 
that  there  were  pecuniary  dealings  between  the  partic 
>t  the  time  of,  and  mbsequently  to,  the  deposit  of  the 
pcHcy.  The  Court  would  infer  that  the  original 
depoaitwas  made  to  sccnre  thedeht  due  at  the  time.  It 
vu  reasonable  to  suppose  that  when  farther  advances 
were  made,  security  would  also  bo  required,  and  the 
pliiatiff  bad  sworn  that  such  was  the  case.  In  Ckap- 
miia  V.  Chapman  (decided  in  1851),  the  plaintiff  was 
pTobabiy  prevented,  by  Iho  then  state  of  the  law  as  to 
evidence,  from  supporting  his  statements  by  oath. 


n».1.r»  11...) 


Tbe  bill  in  this  suit  was  filed  against  the  Deal  Pier 
Company,  by  one  of  the  shareholders,  on  behalf  of 
himself  and  all  the  otlier  shareholders. 

The  company  had  been  incorporated  by  an  Act  of 
Parliament,  passed  in  1838,  for  the  purpose  of  con- 
structing and  maintaining  a  pier  at  Deal.  By  sect. 
19  of  the  Act,  power  was  given  to  the  company  to  buy 
land ;  and  by  sect  61,  it  was  enacted,  that,  on  pay. 
ment  of  the  purchase -money,  the  lands  bought  shoiild 
thenceforth  be  vested  in,  and  become  the  sola  pro- 
perty of,  the  company,  for  the  purjioiiea  of  the  Act. 

The  Act  contained  no  provisions  for  the  disposal  of 
the  purchased  lands,  in  case  of  the  works  being  aban- 
doned, or  for  the  winding  up  of  the  company. 

Honey  liad  been  borrowed  by  the  company  on  deben- 
tures, lands  bud  been  bought,  and  the  works  partially 
executed ;  but,  for  a  considerable  time,  their  opet«- 
tions  had  practically  cca^eil. 

The  prayer  of  the  bill  was,  that  the  company  might 
be  wound  up,  and  the  land  sold,  and  the  proceeds  dis- 
tributed among  the  shareholders,  or  paid  to  the  holders 
of  debentni-es  of  the  compan}',  ns  the  Court  might 
think  fit. 

The  debenture  holders  were  not  parties  to  the  anit. 

WUicndc,  Q.C,  for  the  plaintiff,  argued  that,  if  the 
I  comiiany  had  never  undertakeci  the  work  at  all,  a 
'  shareholder  would  have  been  entitled  Co  file  a  bill  for 
,  the  pur|)oae  of  having  the  money  he  had  subscribed 
repaid  him  ;  that  here  the  money  had  been  laid  out  in 
land,  of  which  the  corporation  was  a  trustee  for  the 
flharoholders,  who  had  therefore  the  right  to  have  it 
sold  for  their  benefit.  He  cited,  ' 
AppcTly  v.  Page,  1  Ph.  778. 

Without  calling  on  W.  M.  Janus,  Q.C,  and  ShcffieM, 
on  behalf  of  the  company. 

Wood,  V.-C,  said,  tliat  the  bill  must  clearly  be 
dismissed,  with  coats.  In  tbe  first  place,  the  suit 
could  not  proceed  in  the  abaeuce  of  the  debenluro 
holders,  who  were  interested  iu  tlie  land  as  mortgagees. 
In  the  next  pkce,  this  was  not  the  cose  of  the  sub- 
scribers to  a  projected  scheme,  which  had  failed, 
coming  to  tho  Court  to  have  their  money  repaid  them. 
Hera,  Parliament,  for  public  roasone,  had  incorporated 
the  subscribers  to  aa  undertaking,  and  given  them 
power  to  purohnse  land  for  the  pur])05e8  of  that 
undertaking  ;  but  had  not  provided,  as  was  usual,  that 
the  land  should  revert  to  the  owners  if  tlie  works  were 
neglected.  He  was  not  called  upon  to  soy  what  was 
to  be  done  in  such  a  case  with  the  land,  but  the  Court 
could  not  |)ermit  it  to  be  sold  for  the  benefit  of  the 
shareholders,  because  it  was  vested  in  the  company  for 
the  purposes  of  the  Act,  acil  no  other  ;  if  it  were  nol 
so,  a  company  might  buy  land,  neglect  the  under- 
taking, and  then  have  the  lands  sold  for  their  benefit. 
Further,  the  cases  on  the  Mortmain  Act,  within  which 


60 


THE  NEW  REPORTS. 


2  Mat,    863. 


i 


it  was  now  established  that  shares  in  such  companies 
did  not  fall,  would  have  been  erroneously  decided,  as 
they  went  on  the  ground,  that  the  land  could  in  no 
case  come  to  the  shareholders  ;  but,  on  this  supposi- 
tion, the  shareholders  would  be  entitled  to  ask  a  par- 
tition. Finally,  even  if  the  land  could  be  sold  by  the 
corporation,  a  meeting  ought  to  have  been  called  to 
determine  what  steps  were  to  be  taken  in  regard  to  it, 
and  this  had  not  been  done. 

Wood,  V.-C.   I    Calvert  v.  Armitage. 
28  April,  1863.   ) 

CJuiritahle  Legacy — AppoHiomnent  according  to 
values  of  pure  and  impure  Personalty — Wlien 
to  he  made, 

WTi^re  charitable  legacies  arc  given  in  reversion  after 
a  life  interest  out  of  property  consisting  of  pure  and 
impure  personalty^  tlve  apportionvient  must  he  inade 
according  to  the  respective  values  of  the  two  kinds  of 
property  at  the  testator's  death. 

Robinson  v.  Governors  of  tJve  London  HospitaXy  10 
Ha.  29,  overruled. 

Jonathan  Barker  by  his  will  directed  his  trustees,  by 
conversion  and  getting  in  of  his  real  and  personal 
estate,  to  raise  and  invest  **in  the  parliamentary 
stocks  or  funds  of  Great  Britain,  or  at  interest  on 
government  or  real  securities,"  6000?.  in  trust,  to  pay 
the  income  to  his  wife  for  her  life,  and  after  her  death 
(in  the  events  which  happened),  subject  to  the  pay- 
ment thereout  of  100/.  to  the  treasurer  of  the  Peni- 
tentiary Institution  at  Manchester,  and  100/.  to  the 
Manchester  Koyal  Infirmary,  in  trust  for  certain 
legatees. 

The  testator's  property  at  the  time  of  his  death 
consisted  of  sums  secured  on  mortgage  of  real  estate, 
and  a  considerable  amount  of  pure  personalty.  He 
had  no  real  estate.  At  the  death  of  the  wife,  tl^e 
6000/.  was  invested,  as  to  3,700/.  on  mortgage  of  real 
estate,  and  as  to  the  remainder  in  stock. 

One  of  the  questions  now  brought  before  the  Court 
was,  whether  the  amount  payable  in  respect  of  the  two 
charitable  legacies  shoidd  be  determined  with  reference 
to  the  proportion  borne  by  the  pure  personalty  to  the 
impure  personalty  belonging  to  the  testator  at  his 
death,  or  with  reference  to  the  investments  of  tlie 
6000/.  at  the  widow's  death. 

Jamcsy  Q.C.,  and  £,  R  Turtwr,  for  the  plaintiffs. 

Osborne,  Q.C,  and  Vaugh^an  Johnson,  for  the  defen- 
dants. 

■ 

Robinson  v.  Governors  of  the  London  Hospital,  10 

Ha.  29; 
Sparling  v.  Parker,  M.  R.  1  Feb.  1843  ; 
Williams  v.  Kershaw,  M.  R.  1885 ; 
cited  in  1  Seton  on  Decrees,  831,  341,  were  referred  to. 

Wood,  Y.-C,  thought  that  he  had  been  mistaken  in 


Robinson  v.  The  London  HospitaL  and  that  according 
to  the  cases  at  the  Rolls,  which  had  been  cited,  the 
apportionment  should  be  made  according  to  the 
respective  values  of  the  pure  and  impure  personalty 
at  the  testator's  death. 

Wood,  V  .-C.    I   DiLi^EY  V.  Matthews. 
28  April,  1863.    ) 

Will — Construction — Misdescription. 

Where  a  testator,  having  a  wife,  named  Elizabetk, 
from  whom  he  was  separated,  living,  and  having  gone 
through  the  ceremony  of  marriage  wUh  a  woTnan  named 
Sarah,  with  whom  he  was  cohabiting,  as  his  wife,  at 
the  date  of  his  tcill,  gave  the  income  of  his  property 
to  **hi8  wife  Sarah :" — 

Held,  thai  Sarah  was  entitled,  (hough  she  was  not  his 
wife. 

John  Matthews,  by  his  will,  dated  in  1857,  ap- 
pointed "his  wife,  Sarah,"  during  her  widowhood, 
guardian  of  his  infant  children,  and  gave  the  annual 
income  of  his  trust  property,  to  "his  said  wife,  if  she 
should  so  long  remain  his  widow." 

The  testator  had  been  married  in  1835,  to  Elizabeth 
I  sham,  from  whom  he  was  separated  soon  afterwards, 
and  who  died  in  1859.  In  1855,  the  testator  went 
thi'ough  the  ceremony  of  marriage  with  Sarah  Nickols, 
one  of  the  defendants,  who  lived  with  him  as  Ids  wife 
up  to  the  time  of  his  death. 

Elderton,  for  the  plaintiffs,  the  trustees  of  the  will. 

Bevir,  for  the  defendant,  Sarah  Nickols,  in  support 
of  her  claim  to  the  income  of  the  testator's  property, 
cited. 

Doe  V.  Rouse,  5  C.  B.  422  ; 

Giles  v.  Giles,  1  Keen,  635 ; 

Rishion  v.  Cobb,  5  My.  &  C.  145 ; 

Schomberg,  eontrd. 

Wood,  V.-C,  on  the  authority  of  Doe  v.  Rovse, 
which  was  on  all  fours  with  the  present  CAse,  and  the 
other  cases  cited,  held,  that  Sarah  Nickols  was 
entitled  to  the  income  of  the  testator's  property  for 
her  life. 


Wood,  V.-C.    )   Mobgan  v.  Gheat  Eastern 
30  Apeil,  1863.  J  Railway  Company. 

Practice — Staying  Proceedings — Costs, 

Though  the  substantial  object  of  a  sttit  be  attained 
previottsly  to  the  hearing,  yet  either  party  has  the  right 
to  prosecute  the  suit  to  a  hearing,  in  order  to  deUrmi''^ 
die  question  of  costs. 

In  this  suit  the  bill  had  been  filed  to  restrain  the 
company  from  paying  certain  dividends,  su<l  ^ 
interim  injunction  was  granted  by  the  Yice-Chanoelloi', 
Subsequently  the  injunction  was,  on  the  motion  ox 
the  defendant,  dissolved  on  terms  agreed  to  by  the 
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plaintiff.  A  motion  n-as  now  loaile  on  hA\aU  of  the 
jibiutiiT,  that  all  fiirtiicr  |)rih;L>i:cliiiss  should  be  staycil, 
lod  tlut  the  dt'fcuikuts  should  jHiy  tlie  cu^ts. 

AriiiVf,  Q.C,  in  support  of  tbe  motion,  Haid,  that 
tbe  iiucstioii  at  issue  was  so  decldvd  on  the  intcr- 
loentMy  sppljc-ition  m  to  leave  no  doubt  timt  there 
Km  nntiiing  sobstautial  tr)  try.     He  rcrLTtcU  to, 

Wilder.  Wild/,  10  V,'.  R.  S8S,  503, 
mi  ai^pied  that  it  liid  not  govern  the  present  cnsc. 
Tht  (rrouuii  of  the  di^idaiou  >a  that  ease  mw,  Ihac  on 
Xht  ]AeaAiBg^  as  they  KtnoJ,  thera  was  a  cjueitiiaii  to  Im 
"let-raiineil  on  the  hearing.  Here  no  question  eould 
be  irieil,  heeaiup,  hy  agreeing  to  terms,  the  defendant 
hiJ  taken  n  step  wlii'i'chy  he  admitted  tluit  the  injunc- 
tion was  rightly  granted.     In, 

S!tcUv.  Abrakiiiii,  8  Beav.  593, 
the  defendant,  by  his  answer,  insisted  on  an  objcetion. 

IT.  K.  Wigram,  onli-a,  iras  not  culled  upon. 

WcMjD,  V.-C,  remarked  that,  by  granting  an  in- 
iqntlion,  be  only  decided  that  there  was  a  ta.se  to  be 
tritsl  on  the  hearing.  Ho  considered  the  point  eon- 
ilmled  by  anthority.  Tlie  plaintiff,  on  agreeing  to  have 
lie  injunction  dissolved,  ought  to  have  applied  to  the 
deffndant  to  have  the  question  of  costs  decided  on 
niotioa.  This  not  having  been  done,  tiio  defeudaut 
Bas  entitled  to  prosecute  the  raattcr  to  a  hearing. 

IfiJiiite.  — Motion  refused. 


liwharge  from  Cmtody — Deed  of  Arraiige- 
^nmt—l^ind  tect.  of  Bankmiitcy  Act,  1861. 
A  tUtd  of  etnaposUioa  Jy  debtor  unlit  nJudakd 
tri^dilan,  being  merely  an  agretjneitt  to  paij  a  eerlaia 
rum  in  Uie  pound  at  a  fidart  that,,  \iut  pauing  no 
pnperly,  is  Tiot  a  deed  within  the  192nii  acd.  o  the 
Btniruptcy  Ad  of  1881. 


[ln'ing  a  niujorily  in  number,  and  t!ire.:-foutllii  in 
value,  of  such  creditors). 

Tbe  deed  purported  to  be  made  betn-ccn  the  diuti,r 
of  the  one  part,  and  the  several  eriditurs  wlioae  names 
and  seats  were  thvrentito  restieutivrdysubscrilied,  of  tha 
other  part ;  and  after  rcuitiiig  tliat  the  debtor  was 
indebted  to  tlic  several  persona  in  tbi-  sums  sot  ap]io- 
site  to  thfir  names  in  the  scli.xlule  thi'ti-to,  nnd  iJiJit 
she  and  they  had  agreed  to  enter  into  the  covenauti 
thi-reinnflcr  mentioned,  it  iv;;b  witnessed,  &i-.  Then 
followed  the  coveuant»,  wliieh  were  in  sulutanee  as 
foUon-s  :— 

liiL  A  covenant  hy  the  debtor  to  ]i,iy  h;  r  crediloi-s 
within  II  year  from  the  data  of  the  deud  £0s.  in  the 

2iid,  A  eoTonnnt  hy  the  creditors  (parlies  thereto  of 
the  other  part)  with  tbe  debtor  that  in  tlie  nieantimc, 
and  until  she  should  make  dufatllt  in  the  pei'fomianee 
of  her  covenant,  to  refrain  from  priiEceutiiig  lier, 
gmntini;  her  at  the  same  time  licence  to  pass  or 
re-p;i.s9  unmolested  hy  tbeni  to  or  from  sucb  places  as 
she  should  think  prai)er. 

3rd.  A  covenant  by  the  same  creditors,  upon  pay- 
ment in  full  as  above  mentioned,  to  rclca.so  the  debtor 
from  all  their  elaims  and  demands. 

This  deed  was  registered  on  llie  10th  day  of  April. 

On  the  9th  day  of  April,  the  debtor  was  taken  into 
custody  on  a  ea.  sa. 

W.  Joitoj  (solicitor)  applied  for  tlic  debtor's  discharge 
from  custody,  nrgiug  tliat  she  had  obtained  j>rotection 
by  the  registration  of  the  deed  ;  and  referring  to  the 
192ud  and  JBith  sects,  of  tlio  Bankruptcy  Act  of 
1861,  and  to  the  112th  sect,  of  the  Consolidation  Act, 
1SJ9. 

llTH  Honour  held,  that  this  deed  was  not  a  deed 
"relating  to  the  debts  and  liabilities  of  the  debtors," 
such  as  was  required  by  the  ISSnd  sect,  of  the  Haiik- 
ruptcy  Act,  1861.  No  property  [>asiied  under  it,  and 
it  was,  in  fact,  a  mere  letter  of  licence  by  certain 
creditors,  who  were  to  be  paid  20».  in  tha  pound 
£  of  tbe  deed.     Us 
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COMMON    LAW. 


Q.  B.         1 

21  April,  1863.   J 


Regina  v.  The  Guardians 
OF  THE  Epsom  Union. 


Sewer — Repair — Nuisances  Bemoval  Act,  s.  22, 

To  a  mandamus  directing  the  defendants  to  keep  in 
good  and  serviceable  repair,  a  certain  sewer,  the  de- 
femlatUs  made  return  to  tlu  effect  that  the  setvcr  had 
been  originally  constructed  ofsueli  insufficient  dimensions, 
and  at  such  a  level,  tJuU  it  was  impossible  to  make  it 
capahle  of  fu2ff.lling  the  drainage  purposes  for  which  it 
had  been  rnade:  the  jury  found  that  the  fads  stated  in 
the  return  were  proved,  and  a  verdict  toas  thereupon 
entered  for  the  defendants:-^ 

Held,  that  the  defendants  could  7iot,  under  the  man- 
damus to  repair,  be  compelled  to  construct  anew  sewer, 
and  that,  therefore,  the  verdict  v?as  rightly  entered. 

This  was  a  mandamiis  directed  to  the  Guardians  of 
the  Epsom  Union  as  the  "local  authority,"  under 
sect.  3  of  the  Nuisances  Removal  Act,  18  &  19  Vict. 
c.  121,  commanding  them  to  keep  in  good  and  ser- 
viceable repair  a  certain  sewer  at  Ewell.  The  defendants 
by  their  return  alleged,  that  the  sewer  was,  and 
always  hod  been,  of  insufficient  size  and  dimensions, 
and  had  been  originally  laid  down  at  a  level,  at  wliich 
it  was  impossible  to  carry  off  the  sewage  properly. 

Sect.  22  of  the  Nuisances  Removal  Act,  after  making 
certain  provisions  for  the  construction  of  sewers,  enacts 
that  the  *' local  authority"  shall  "keep  the  same  in 
good  and  serviceable  repair." 

At  the  trial,  before  Cockbum,  C.J.,  at  Kingston,  the 
defendants  admitted  that  the  sewer  was  a  nuisance, 
but  they  showed  that  the  sewer  had  been  originally 
constructed  by  a  different  board,  and  they  relied  upon 
evidence  which  they  adduced  in  support  of  the  facts 
stated  in  their  return. 

The  jury  found  that  all  the  facts  set  forth  in  the 
defendants*  return  were  proved,  and  thereupon  a 
verdict  was  entered  for  the  defendants,  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  Crown. 

Lush  now  moved  accordingly  for  a  rule  to  show 
cause. 

The  question  for  the  Court  to  consider  is,  What  is 
"repair?"  It  is  contended,  on  behalf  of  the  prose- 
cution, that  "repairing"  means  putting  that  which 
has  been  laid  down  in  such  a  manner  that  it  does  not 
work,  into  serviceable  condition,  so  that  it  will  work. 

{Blackburn,  J. — A  certain  amount  of  reconstruc- 
tion may  no  doubt  be  involved  in  repair ;  it  is  difficult, 
however,  to  draw  the  line  in  all  cases.] 

When  all  that  is  wanted  is  digging  and  other  simple 


labour  to  a  cost  of  perhaps  200^,  can  that  be  said  to 
be  more  than  repair  ? 

Per  Curiam  (Cockbum,  C.J.,  Crompton,  Blackburn^ 

and  Mellor,  J  J.) — The  prosecutor  is  here  really  asking 

us  to  hold    that    "repair"   means   " construe tiou." 

"Repair"  does  not,  it  is  true,  mean  a  mere  restoration 

to  exactly  the  same  condition  of  things  that  existed 

originally ;  but  the  repairs  which  the   prosecutor  is 

here  seeking  to  enforce,  involve  the  construction  of 

an  entirely  new  set  of  works,  and  we,  therefore,  think, 

there  ought  to  bo  no  rule. 

Jlule  refused. 


J 


Regina  v.  Hawkins. 


Q.B. 

23  April,  1863. 

Jurisdiction  of  Justices — Complaint  of  an  un- 
lawful assault  —  Subsequent  arrangement 
between  tlie  parties. 

Where  a  complaint,  under  9  Geo.  4,  c.  31,  has  been 
duly  laid  before  justices,  their  jurisdiction  cannot  be 
taken  away  by  any  subsequent  arrangement  beticeen  the 
parties,  and  they  may  proceed  to  a  hearing  and  to  con- 
viction, although  sucJi  convidian  be  obtained  upon  tke 
evidence  of  tlu  prosecutor,  given  by  him  under  cotnpul- 
sion  of  a  uxirrant,  and  against  his  will. 

Sleigh,  moved  for  a  rule  calling  on  the  Rev.  J. 
Hawkins,  and  A.  Seymour,  Esq.,  justices  of  Wilt- 
shire, to  show  cause  why  a  certiorari  should  not  issue 
to  bring  up  into  this  Court  the  convictions  of  two  men, 
Bryant  and  King,  in  order  that  the  same  might  be 
quashed. 

The  affidavits  disclose  the  following  facts  :  —  One 
Alexander  had  taken  out  a  summons  against  Bryant  and 
King  for  a  common  assault.  After  summons,  but  before 
the  return  day,  and  before  conviction,  the  complainant 
and  the  defendants  settled  their  difference,  the  com- 
plainant accepting  1^.  from  the  defendants,  and 
agreeing  to  withdraw  the  charge  of  assault  The 
prosecutor  then  called  on  Hawkins  and  told  him  that 
the  affair  had  been  a  mere  squabble,  that  he  had 
settled  it  with  the  defendants,  and  that  he  did  not 
intend  to  prosecute.  Hawkins  said  he  would  not 
permit  the  charge  to  be  dropped.  He  then  issued 
warrants  for  the  apprehension  of  the  defendants,  and 
they  were  taken  into  custody  on  the  Thursday  before 
the  Saturday  on  which  the  magistrat<;s  sat.  The 
justices  issued  the  warrants  without  pre>'iously  taking 
any  deposition  on  oath.  A  warrant  was  also  issued, 
under  11  &  12  Vict,  c  43,  s.  7,  compelling  the  prose- 
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catoT  to  appear  and  give  GTidence.  He  stated  at  the 
heuLDg  tbat  he  appeared  under  the  exigeoc;  of  the 
iruTant,  and  tliat  be  did  not  desire  to  appear  against 
tie  cteTendiinta.  He  then  gave  hia  evidence,  and  the 
justices  convicted  the  defendantB,  under  9  Geo.  4, 
t  31,  9.  27,  of  an  aolawTul  assault. 

It  is  contended,  in  the  first  place,  that  the  codi- 
pTomLte  between  the  prosocutor  and  the  tlefetldanta 

k'tirv,  Lteman,  «  Q.  B.  308  ; 

mil,  seixindly,  that  the  justii^s  had  no  juriailiction  to 
vilh  the  complaint,  unless  the  prosecutor  wished 


Uicin 


ados< 


Rrg.  V.  Smff,  20  L.  J.  (n.s.)  M.  C.  189. 
Here  the  original  complaint,   upon  which   the  sum- 
mona  was  issued,  was  put  an  end  to  by  the  Bcttlcment 
bctvn'Q  the  parties. 

[0>cKBUE!',  C.J.— If  you  are  right,  then  a  com- 
plainant, when  he  found  the  case  was  going  against 
liini,  might  say,  "  1  don't  wish  to  go  on,"  and  so 
luijht  deprive  the  dercudant  of  his  certificate  of 
dischanre.  1 


I  tiffs,  through 
I.  Sutton,  who 
i,aoo(.  worth 


J.  Cottam  and  C.  Wilson  were  jointly  with  Richard 
Allen  tnisteea  of  a  mamage  settlement ;  and  in 
January,  1S5S,  they  lent  to  the  Eastern  Counties 
Railway  1,6002,,  part  of  the  trust  monies,  on  the 
security  of  two  debentures  of  the  said  company,  ilated 
the  19th  January,  1S58,  for  1000/.  and  SOOl.  respec- 
tively, payable  to  the  said  J.  Cottam,  C.  WilaOQ,  and 
1!.  Allen,  three  years  from  the  date  thereor,  with 
interest  at  il.  ISs.  per  cent. 

On   tlio  '14th  April,  1858,  the   j>lai 
Hooper  thvir  c^jishier,  authorised  Mesai 
were  stock -brokers,  to  purchase  for  then 
of  Eastern  Counties  Railway  debcntiiras  ;  and  on  the 
same  d«y,   Messrs.   Sutton  sent  to  Hooper  a  letter, 
stating,   that  they  had  purchased  thom  of  the  de- 
fendants.    The  contract  was  made  b>  Itlcssra  Suttou 
as  snch  brokers  for  the  plaintiHs,  with  the  ilefendanta, 
being  stovk  and  share  brokers  in  the  citi,  and  who 
made  the  same  as  snch  broken,  their  ^upjioifd  prin- 
cipals not  being  named,  or  disclosed,  nor  known  to 
Itlessrs.  Suttou,  or  the  ]>Iaintifl's,  until  the  saiil  deben- 
tures, and  an  alleged  transfer  of  tbem,  were  handed 
ntioned,  it  being  the 
tliat,   iu  such  traiis- 
or  lUsctost'd  by  the 
lefendants,    however, 
ud  it  was  tvell  known 
the  Ucrvndanls  wera 
cineipal,   and  not  on 
i  in  fact  employed  as 
by  the  sai<l  R.  Allen, 
settlement,  professing 
)n  behalf  of  the  said 

LG  defendants  sent  to 
I  sale  in  the  following 


.  £1,618    0    0 
18  14  10 


.ton  delivered  to  the 
them  with  the  amn  of 
ifls  immediately  )uiid, 
i  to  the  defendants  the 
the  amonnt  of  their 
Jidcd  over  tlie  same, 
,  to  the  said  R.  Allen 
The  plaintiHs  tlien 
I  bait  received  the  same 
ares  and  a  deed  pur- 
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porting  to  be  a  transfer  thereof  to  the  plamtiiTs,  and 
which  purported  to  be  duly  executed  by  the  said  J. 
Cottam,  C.  Wilson,  and  R.  Allen.  These  were,  within 
the  proper  time  for  that  purpose,  produced  to  the 
Eastern  Counties  Railway,  and  registration  of  the 
transfer  was  duly  made,  the  debentures  being  there- 
upon returned  to  the  plaintifl's,  who  received  interest 
thereon  from  the  19th  January,  1858,  to  the  24th 
June,  1859. 

In  March,  1859,  it  was  discovered  that  the  signa- 
tures and  seals  of  the  said  J.  Cottam  and  C.  Wilson 
had  been  forged  by  the  said  R.  Allen,  and  that  the 
sale  and  transfer  had  been  made  without  their  know- 
ledge or  consent,  and  fraudulently,  by  the  said  R. 
Allen ;  but  of  this  neither  the  plaintiffs  nor  Messrs. 
Sutton,  nor  the  defendants  had  any  notice  or  know- 
ledge at  the  time  of  the  sale,  or  till  its  discovery  in 
March,  1859,  nor  had  there  been  anything  which 
could  have  attracted  their  attention  to  the  fraud 
which  was  being  conmiittcd  by  Allen. 

On  the  16th  November,  1860,  a  decree  was  made 
in  the  Court  of  Chancery,  in  a  suit  in  which  J.  Cottam 
and  C.  Wilson  were  the  plaintilfs,  and  the  Eastern 
Counties  Railway  and  the  now  plaintiffs  were  de- 
fendants, whereby  the  Court  declared  that  the  transfer 
of  the  debentures  was  void,  and  the  plaintiffs  were 
ordered  to  deliver  up  to  the  said  J.  Cottam  and  C. 
Wibon,  the  said  debentures  with  the  coupons  attached 
tliercto,  and  to  pay  to  the  said  J.  Cottam  and  C. 
Wilson  what  the  plaintiffs  had  received  in  respect  of 
interest  on  the  said  debentures,  and  it  was  further 
ordered  that  the  Eastern  Counties  Railway  should 
cancel  in  their  books  the  alleged  transfer. 

The  Court  was  to  be  at  liberty  to  draw  inferences 
of  fact,  and  the  questions  for  its  opinion  were  : — 

Whether,  under  the  above  circumstances,  the  de- 
fendants were  liable  to  the  plaintiffs ;  or,  whether 
Messrs.  Sutton  were  liable  to  the  plaintiffs,  and  the 
defendants  liable  over  to  Messrs.  Sutton  ? 

It  was  agreed  between  the  parties  that,  if  the  Court 
should  answer  either  of  these  questions  in  the  affirma- 
tive,  judgment  should  be  entered  up  for  the  plaintiffs, 
otherwise,  for  the  defendants. 

UawhmSf  Q.C.f  for  the  plaintiffs. — The  defendants 
being  brokers  are  responsible  to  the  persons  who  deal 
with  thetn,  and  having  professed  to  transfer  that  which 
they  have  not  transferred  at  all,  the  plaintiffs  are  en- 
titled to  recover  the  sum  paid  by  them  as  money  had 
and  received, 

Jones  V.  Rj/de,  5  Taunt.  448  ; 

Magee  v.  Atkinson,  2  M.  &  W.  440  ; 

Westropp  V.  Solomoti^  8  C.  B.  345 ; 

Young  v.  Cole,  3  Bing.  K  C.  274 ; 

Fuller  T.  Smith,  Ry.  &  M.  49  ; 

SuUon  y.  Tatham,  10  A.  &  K  27. 

[Blackburn,  J.,  referred  to  Oumey  ▼.  Womerdey, 
4  £.  ft  B.  133.] 
2nd.  The  defendants  profeBong  to  act  as  agents  for 


Cottam,  WUson,  and  Allen  in  the  sale  of  these  deben- 
tures, professed  to  have  their  authority  for  so  doing, 
which  they  had  not,  and  the  plaintiffs  having  heeu 
damnified  by  dealing  with  them,  in  the  belief  that 
they  had  such  authority,  are  entitled  to  recover, 

Collcn  V.  Wright,  8  E.  &  B.  647  ;  and 

Oxe/i?Mm  V.  Smyihe,  6  H.  &  N.  690. 

Mllward  for  the  defendants. — In  the  cases  cited,  it 
was  found  as  a  ftict  that  the  custom  was  that  brokers, 
though  in  reality  acting  for  other  parties,  were  treated 
as  principals  ;  but  in  the  present  case  that  is  not  so. 
None  of  those  cases  apply  to  the  sale  of  debentures, 
which  are  specific  chattels,  and  the  name  of  the  vendor 
must  of  necessity  appear  in  the  transfer  of  them, 
unlike  the  cases  where  the  subject  matter  would  pass 
by  delivery,  and  the  name  of  the  owner  would  not 
appear  at  alL 

[CocKBURX,  C.J.,  referred  to  Higgijis  v.  Senior,  8 
M.  &  W.  834,  Joius  V.  LUtledaU,  6  A.  &  E.  486,  and 
that  class  of  cases  where  it  has  been  held  that  a  party 
entering  into  a  written  contract  in  his  own  name  can- 
not by  parol  evidence  discharge  himself.  ] 

What  has  been  called  here  the  contract  note  signed 
by  the  defendants,  is  in  reality  a  mere  debit  note, 
showing  the  amount  due  to  them ;  and  at  the  time 
that  note  was  sent,  it  was  accompanied  by  a  transfer 
document,  showing  who  the  principals  were. 

[CocKBURN,  C.J. — Without  expressing  an  opinion 
one  way  or  the  other,  we  are  bound  by  the  decisions 
referred  to,  which  have  established  that  a  party  who 
contracts  in  his  own  name  cannot  by  parol  evidence 
discharge  himself,  and  show  that  he  was  acting  as  an 
agent  only.] 

Even  assuming  that  the  defendants  are  the  parties 
liable,  if  the  plaintiffs  have  been  damnified,  the 
railway  company  were  bound  by  their  registration 
of  the  transfer, 

8  &  9  Vict  c.  16,  s.  47, 
and  the  plaintiffs  are  therefore  entitled  to  recover 
against  them,  so  that  there  has  been  no  failure  of  con- 
sideration. 

Per  Curiam  (Cockbum,  C.J.,  Crompton,  JSlacJdnint,. 
and  Mellor,  J  J*) — ^There  must  be 

JvdgvMiUJor  the  plaintiffs. 


^  ■°'  I    KiBKiN  and  Others  v.  Jenkins. 

25  April,  1863.    ) 

Vagrancy  Act  (5  Geo,  4,  c,  83),  a.  4 — Unlawful 
Purpose — Felonious  Intent — Conviction  had 
for  Variance. 

Where  an  information,  laid  under   sect.  4  of  the 
Vagrancy  Ad,  charged  the  defendarUs  urilh  heing  in  ths 
prosecutor's  dwelling-house  **for  an  unlawful  purpose, 
to  wit,  for  the  purpose  of  fdoniouMly  taking  his  pro- 
visions," and  the  justices  found  that  the  dtftndanis  wore 


.^^ 


;ibT,  uo. 
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Am  "for  m  wUavifiil  ptirpom,  to  wit,  for  tkepurjxm 
iflatinii  his  pTonitumt  mUhout  kia  content" : — 

Held,  Hat  (At  emvictioa  kiu  bad. 

A,  after  he  Ami  TtUMd  lo  real,  and  during  the  nigit, 
found  B,  C  and  D  »i  the  rtxm  of  A'$  aatanla. 
Tie  door  was  lodxd,  and  A  icaa  refuaed  adrMltante. 
Vfot  stUnrqiUTU  adjnUtance  A  fouitd  iiat  B,  C,  and 
D  hoi,  in  campamj  vriih,  and  teiih  Oi£  eonaenl  of,  A't 
AErroflii,  taJcett  <it\d  cotuuTMd  A' a  proirisioHS : — 


CiM  stated  by  juslii^es  nnder  20  4  21  Vict.   c.  43. 

it  the  petty  nesflions  at  St.  Aust«ll,  in  tlio  county 
cf  Comicall,  the  three  appellunts,  Eirkin,  Huxtahle, 
and  Calenso,  were  charged,  under  sect.  4  of  the 
Tagtancy  Act  (5  Geo.  4,  c.  S3),  upon  the  inrormatioli 
of  tliepispondent,  with  "being  found  in  the  divelliug- 
bmee  of  the  respoodent  for  an  unlawful  purpose,  to 
rit.  for  the  purpose  of  feloniously  gtealiag  and  con- 
Toiing  to  their  own  use  certain  provisions  of  the 
rtspondenfs."  By  5  Geo.  i,  c.  83,  a.  4,  it  is 
tucted  that  "every  person  being  found  in  or  upon 
inj  dnelliug-lunise,  warchonse,  coach-house,  atuble, 
cr  outhouse,  or  in  any  enclosed  yard,  garden,  or  area, 
lai  any  unlawful  purpose,  shall  be  deemed  a,  rogue 
ind  a  vagabond,"  and,  npon  conviction,  may  bu  com- 
nitted  by  any  Justice  of  the  peace  to  the  house  ol 
(Qinctiou  for  any  time  not  exceeding  three  months. 

I'pon  the  evidence  taken  before  the  justices,  it 
appared  that  the  respondent  was  vicar  of  Gotn 
Comirall,  and  that  he  lived  in  the  vicarage  with  his 
Jvighter  and  two  female  servants.  On  the  evening 
en  whiuh  the  offence  charged  was  committed,  he  and 
liu  ilanghtcT  retired  to  rest  at  ten  o'clock.  ShoHly 
aftcnranls  the  respondent  went  to  the  door  of  the 
iwm  of  one  of  the  servants,  and,  finding  it  locked, 
douanded,  but  waa  refused,  admittance.  Shortljatter- 
"uds,  on  entering,  he  found  in  the  room  the  two 
"tnanlB,  the  schoolnuatress,  and  the  three  appellant*. 
On  the  table  were  the  remnants  of  a  repast  of  bread 
wdcheeie,  and  n>eat,  and  eggs.  It  wu  proved  that 
Colenao  had  been  coqrting  one  of  the  servants  for 
tliree  months,  with  a  view  to  marriago,  and  that  Hoi- 
table  waa  paying  his  addresses  to  the  schoolmistress. 
L'poQ  these  facts  it  was  contended,  on  behalf  of  the 
■ppellauta,  that  there  was  no  evidence  that  the;  were 


spondent's  bonse.    The  time  and  place,  and  the  fitct 

of  tho  door  being  locked,  show  that  the  appellants 
linew  they  were  acting  wrongfully,  and  are  evidence 
>r  a  felonious  intent  If  on  a  plea  ollc^ng  the  com- 
iiisaion  of  a  felony  the  judge  left  the  case  to  the  jury, 
as  the  question  is  here  left  by  the  justices  tor  the 
Court,  and  told  them  that,  if  they  believeil  the  facts, 
they  might  find  that  a  felony  hod  been  committed,  it 
conld  not  be  said  that  he  had  misdirected  the  jury. 

[CocKBURN,  C.J.— The jnsticGsdonotfindafeloi^: 
they  leave  us  to  draw  an  inference  of  felon;,  which 
they  themselves  shrink  from  drawing.] 

No  ;  thay  say,  we  find  felony,  and  these  are  the  facta 
upon  which  we  find  felony  :  and  we  ask  you  whether 
they  show  an  unlawful  purpose  within  the  meaning  of 
the  Act. 

Fidil,  tut  the  appellautB.— The  red  purpose  of  tho 
appellants  was  to  pay  a  visit,  and  not  to  consume  food. 
There  is  no  evidence  of  a  felony,  or  of  a  felonious 

The  justices  have  not  fonnd  any  intent  to  commit 
a  felouy,  as  charged  in  the  information ;  and,  therefore. 


ibad. 


CocKBtTHN,  C.J.— 1  am  of  opinion  that  this  convic- 
tion should  be  quashed,  because  tho  justices  have 
stopped  short  of  finding  that  which  is  charged  in  the 
infonnation.  The  information  charges  the  appellants 
witli  being  in  tho  house  "  for  an  unlawful  purpose,  to 
wit,"  for  the  purpose  of  committing  a  felon;.  The 
justices  have  found  that  the  appellants  were  in  the 
hoiua  for  an  unlawful  purpose,  but  stop  short  of  saying 
that  that  purpose  was  the  commission  of  a  felony,  and 
sny  that  they  were  there  for  the  unlawful  purpose  of 
taking  the  prosecutor's  provisions  without  hia  consant. 
That  is  not  the  unlawful  purpose  alleged.  A  man 
might  unlawfully  take  without  taking  aniino  farandi. 
Whether  the  justices  might  have  found  an  intention 
to  commit  a  felony  is  another  qnestion.  It  is  highlj 
improbable  that  any  jury  would,  under  tho  circnm- 
stances  of  this  case,  have  found  a  felonions  intent,  bat 
it  would  be  difficult  to  say  that  a  Judge  could  abso- 
lutely have  withdrawn  these  facta  from  the  jury  on  an 
indictment. 

Cbompton,  J. — I  am  of  the  same  opinion  for  the  same 
reasons.  I  think  it  would  not  be  enough  to  aver  in 
the  information  an  unlawful  purpose,  without  stating 
what  tbat  unlawfiit  purpose  was.  Therefore  the  word 
"feloniously"  nnder  the  videlicet  was  a  material  part 
of  tho  information,  which  the  justices  must  find  to  be 
proved  before  they  can  justify  a  conviction.  I  think 
it  probable  that  the  justices  did  really  shrink  from 
calling  tho  offence  a  felony,  and  for  thst  reason  called 
it  an  unlawful  taking  merely.  It  is  not  to  be  inferred 
from  our  decision  that  a  conviction  under  similar 
circumstances  would  b«  impossihle.  Oar  judgment 
proceeds  upon  the  grouDd  that  the  appellants  were  not 
propeti;  convicted  nnder  this  ioformatioD. 
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Blackburn,  J. — I  am  of  the  same  opinion.  Parke, 
B.,  in  his  judgment  in  Holloway's  Case  (1  Den.  C.  C. 
375),  says,  "  the  books  do  not  give  a  full  definition  of 
larceny  ;  East  defines  it  with  perhaps  more  accuracy 
than  other  wiiters  to  be  *  the  wrongful  or  fraudulent 
taking  or  carrying  away  by  any  person  of  the  mere 
personal  goods  of  another  from  any  place,  with  a 
felonious  intent  to  convert  them  to  his  (the  taker's) 
own  use,  and  make  them  his  property  without  the 
consent  of  the  owner. '  But  this  definition  needs  some 
addition  ;  the  taking  should  be  not  only  wrongful  and 
fraudulent,  but  should  also  be  '  without  any  colour  of 
right.  * "  In  the  present  case  thei-e  is  evidence  of  all 
the  materials  of  the  above  definition,  except  it  be  of  a 
''felonious  intent"  But  of  felonious  intent  there  is 
no  strict  definition  :  it  is  always  decided  by  the  jur}-, 
and  I  cannot  think  that  a  jury  would  have  found  the 
appellants  guilty  of  a  felonious  taking.  At  the  same 
time  it  is  possible  that  if  the  justices  had  been  required 
to  find,  not  merely  that  the  appellants  took  the  pro- 
visions unlawfully  and  without  the  owner's  consent, 
but  that  they  took  them  with  that  amount  of  evil 
intention  which  would  amount  to  a  felonious  intent, 
they  would  have  shrunk  from  doing  so,  and  would  not 
have  convicted. 

Mellor,  J. — I  am  of  the  same  opinion.  .  Upon  this 
information  it  was  essential  that  the  justices  should 
find  an  intention  of  committing  a  felony. 

Cinividum  quaslicd. 


25  April 
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Turnpike — Cart   Containing  Manure  and 
Empties  "—3  d:  4  Geo,  4,  c.  126,  8.  28. 


€< 


Wlbcre  a  cart^  whicJi  had  carried  a  load  of  agri- 
cultural  produce  in  baskets,  re-turned  loaded  tenth 
manure f  and  having  the  same  baskets  piled  emjytyon 
the  top  of  the  load : — 

Held,  that  tJie  cart,  on  its  retumf  came  loUhin  tlie 
provisions  of  sect.  2S  o/*  3  <{;  4  Geo,  4,  c.  126,  aTid 
was  tJicreby  exempted  froin  toll. 

Sect.  28  of  3  <0  4  Geo.  4,  c.  126,  is  not  repealed  by 
6  dt  6  Will  4,  c.  18. 

Case  stated  by  a  metropolitan  police  magistrate, 
under  20  &  21  Vict.  c.  43. 

The  appellant  was  a  market-gardener,  at  Isleworth  ; 
the  respondent  was  a  toll-collector,  at  Hammersmith 
turnpike-gate. 

The  appellant's  servant,  on  a  certain  evening,  drove 
through  the  Hammersmith  turnpike-gate  a  cart  laden 
with  garden  produce  packed  in  baskets,  and  paid  the 
toll  ;  and  on  the  following  morning  returned  through 
the  same  gate,  with  the  same  cart,  laden  with  manure 
for  land  :  on  the  top  of  the  manure  were  the  baskets 
empty.  The  respondent  demanded  toll,  which  was 
refused :  the  defendant's  servant  claiming  an  exemp- 


tion for  the  cart.  The  respondent  thereupon  seized 
and  detained  a  sack  of  the  appellant's,  by  way  of  a 
distress  for  the  toll.  The  appellant  summoned  the 
respondent  for  unlawfully  detaining  his  sack,  hut  the 
magistrate  thought  the  toll  was  payable,  and  dismissed 
the  summons. 

The  question  for  the  opinion  of  the  Court  was^ 
whether  the  toll  was  or  was  not  payable. 

By  3  &  4  Geo.  4,  c  126,  s.  28,  it  is  enacted^ 
"that  the  owner  or  driver  of  any  waggon,  cart,  or 
other  carriage  laden  with  manure  for  land,  or  materials 
for  any  tumpikc-road  or  highway,  passing  through  any 
turnpike-gate,  or  otherwise  passing  on  or  across  any 
turnpike-road,  shall  not  be  liable  to  pay  any  toll ;  nor 
shall  any  toll  be  demanded  for  such  carriage  so  laden, 
or  the  cattle  drawing  the  same,  by  reason  only  of  any 
basket  or  baskets,  empty  sack  or  sacks,  or  si)ade, 
shovel,  or  fork,  necessary  for  loading  or  unloading 
such  manure  or  materials,  if  the  losing  thereof  is 
substantially  manure  for  land,  or  materials  for  the 
repair  of  any  turnpike-road  or  highway,  as  aforesaid" 

By  5  &  6  Wm.  4,  c.  18,  s.  1,  it  is  declared,  that, 
''whercas  disputes  have  arisen  as  to  the  exemption 
from  toll  for  horses  and  carriages  when  employed  in 
carrying  or  conveying  manure  for  improving  lauds,— 
from  and  after  the  1st  of  January,  1836,  no  toll  slioll 
be  demanded  or  taken  on  any  tumpike-road  for  or  in 
respect  of  any  horse,  beast,  cattle,  or  carriage,  when 
employed  in  carrying  or  conveying  only  dung,  soil, 
compost,  or  manure  for  land  (save  and  except  lime), 
and  the  necessary  implements  used  for  filling  the 
manure,  and  the  cloth  that  may  have  been  used  in 
covering  any  hay,  clover,  or  straw  which  may  have 
been  conveyed." 

Lush,  Q.C.f  for  the  appellant. — ^Tliis  case  turns  upon 
the  construction  of  3  &;  4  Geo.  4,  c.  126,  s.  28,  and 
5  &6  Will.  4,  c.  18,  s.  1.  The  respondent  will  con- 
tend that  the  first  Act  is  repealed  or  qualified  by  the 
second  Act ;  but  it  is  submitted  that  the  two  may  very 
well  be  read  together,  and  then  the  appellant  would  be 
exempted  from  toll  by  the  provisions  of  sect  28  of  the 
first  Act.     The  case  of 

Cliamhers  v.  Eaves,  2  Camp.  N.  P.  393, 
though  decided  upon  a  former  Act  (13  Geo.  3,  c  82, 
s.  3),  will  throw  some  light  upon  the  present  case. 

[He  was  then  stopped  by  the  Court.] 

HaycSy  Serjt.,  for  the  respondent,  contended,  Ut, 
that  the  appellant  did  not  come  within  the  exemptions 
in  sect.  28  of  the  Act  of  Geo.  4 ;  and,  2nd,  that  that 
section  had  been  repealed  by  5  &  6  Will.  4,  c.  18. 

[Blackburn,  J.— Do  you  say  that  the  effect  of  the 
Act  of  Will.  4  was  to  remove  a  doubt  as  to  whether 
toll  was  due  or  not  in  cases  like  the  present,  by  de- 
ciding the  question  in  favour  of  the  toll-keeper  ?  If  your 
contention  were  correct,  then  sect.  3  of  the  Act  of  WiU. 
4,  which  gives  to  contractors  for  tolls  liberty  to  throw 
up  their  contracts  within  twenty-one  days  of  the  passing 
of  the  Act»  would  be  absolute  nonsense.] 


SMxr,  isas.] 
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Gbimpton,  J.— I  am  of  opinion  that  the  magistrates' 
decisioi  was  wrong,  and  that  no  toll  was  payable  by 
the  appiUant.  The  azgament  has  proceeded  npon  two 
questiont:  1st,  whether  the  appellant  came  within  the 
exemptioi^  of  sect.  28  of  the  first  Act ;  and,  2nd, 
whether  thit  section  was  repealed  by  the  second  Act. 
It  seems  to  me  that  the  28th  sect,  was  intended  to 
enable  the  oiyer,  imder  all  circumstances,  to  bring 
back  imuf^i  empties  in  his  cart  free  of  tolL  As  to 
the  second  point,  there  are  no  repealing  words  in  the 
Act  of  Will  4,  and  the  two  Acts  may  very  well  be 
read  together.  There  must  be  express  words,  or  some 
necessary  implica^ion,  in  order  to  repeal  an  Act  of  Par- 
liament. I  find  ndther  here — indeed,  I  find  an  indica- 
tion to  the  contrary  in  sect  3  of  the  second  Act 

Blackburk,  J. — I  am  of  the  same  opinion.  There 
is  a  general  exemption  of  manure  from  the  payment  of 
toll.  But,  in  practict,  when  a  farmer  has  sent  in  his 
cart  with  produce,  the  most  convenient  and  the 
cheapest  time  for  bringing  manure  is  when  his  cart 
itftuma.  It  is  obvious  that,  at  such  a  time,  he  will 
often  require  to  bring  hack  his  empty  baskets,  and 
»cbi,  and  other  such  things ;  and  I  have  no  doubt  that 
the  Legislature  intended  that  the  farmer  should  not 
forfeit  his  exemption  from  toU  on  the  load  of  manure 
by  reason  of  his  bringing  back  such  empty  basket& 

^:llob,  J.,  concurred. 

JxidgrmiU  for  tJi^  appellant. 


.} 


Reoina   v.   Parish   op 
Hinckley. 


Q.  B. 

25  April,  1863 

Deed  of  Apprenticeship — Secondary  Evidenc 
Evidence  of  Loss  of  Original  Deed, 


A  had  been  hmind  apprentice  in  1791 ;  at  the  trial  of 
<tn  appecU  al  Quarter  Sessions,  in  1862,  the  respondents 
ifnigkt  to  give  secondary  evidence  of  the  cchitents  of  the 
deed  of  apprenticeship :  the  only  evidence  given  of  the 
hfi  of  the  deed  loas  tluU  the  papers  of  the  apprentice^ 
y:iia  was  then  deceased,  had  been  seardied,  and  no  deed 
W  been  found : — 

Held,  that  secondary  evidence  of  the  contents  of  the 
died  was  riglUly  admitted. 

Case  rescrvetl  by  justices  in  Quarter  Sessions  for  the 
county  of  Leicester,  upon  an  appeal.  The  parish  of 
Hinckley  appealed  to  the  Quarter  Sessions  for  the 
fxmnty  of  Leicester  against  an  order  made  by  two  jus- 
tii'es  of  the  borough  of  Leicester  adjudging  Thomas 
^'altou,  a  pauper  lunatic,  to  be  legally  settled  in  the 
parish  of  Hinckley,  and  ordering  the  guardians  of  that 
P^h  to  pay  the  sums  of  money  in  the  order  men- 
tioned. 

The  grounds  of  removal  of  the  pauper  to  the  parish 
of  Hinckley  were  that  in  1791  his  grandfather  had 
be^n  bound  apprentice  by  the  parish  of  Hinckley 
t'>  one  Blakesly,  and  had  obtained  a  settlement  in 
Hinckley  under  such  apprenticeship,  and  that  the 


pauper  had  derived  a  settlement  in  Hinckley  from  his 
grandfather. 

In  order  to  prove  the  apprenticeship,  the  respondent 
parish  put  in  a  counterpart  of  the^deed  of  1791,  pur* 
porting  on  the  face  of  it  to  be  a  duplicate  :  it  was  dis- 
covered that  it  had  never  been  executed  by  the  parties, 
and  the  respondent  parish  then  sought  to  put  it  in  as 
secondary  evidence  of  the  original  deed.  To  enable 
them  to  do  so,  they  called  tlie  widow  of  the  pauper'a 
grandfather,  who  produced  some  papers  and  proved 
that  those  were  the  whole  of  the  papers  of  her  deceased 
husband,  and  that  the  deed  was  not  amongst  them. 
The  Court  of  Quarter  Sessions  held  that  this  was  suffi- 
cient evidence  that  the  original  deed  had  been  lost, 
and  admitted  secondary  evidence  of  the  contents  of 
the  original  deed.  The  question  for  the  Court  was, 
whether  or  no  there  was  sufficient  evidence  of  a  loss 
to  justify  the  admission  of  secondary  evidence  ? 

Mundell,  and  Dalby,  for  the  respondents. 
The  question  here  is,  ought  we  to  have  searched  the 
papers  of  both  master  and  pauper,  or  is  it  enough  to 
have  searched  the  papers  of  the  pauper  only  ?    In 

Hall  V.  Ball,  3  M.  &  G.  247, 
Maule,  J.,  says,  in  the  course  of  the  argument,  "An 
expired  indenture  of  apprenticeship  sometimes  remaina 
with  the  master,  sometimes  with  the  apprentice." 

[Crompton,  J.— If  both  places  were  probable,  you 
ought  to  have  searched  them  both.] 

It  would,  no  doubt,  have  been  more  pnident  to  do 
so,  but  the  more  reasonable  expectation  would  be  that, 
after  the  expiration  of  the  term  of  service,  the  deed 
would  remain  in  the  possession  of  the  pauper  or  his 
representatives, 

Gully  V.  BUhop  of  ExeUr,  1  M.  &  Ryl.  298,  in 

notis; 
Brewster  v.  Seiccll,  2  B.  &  Aid.  296. 

Mcrewether,  and  R.  H,  Palmer,  for  the  ai)pellants. 

The  respondents  ought  to  have  given  some  evidence 
that  the  deed  was  not  among  the  papers  of  the  master. 
In  order  to  admit  secondary  evidence  of  the  contents 
of  a  document,  there  must  be  evidence  that  it  is  not 
in  any  place  where  there  is  any  probability  tliat  it 
might  be  foimd. 

Beg.  V.  Castleton,  6  T.  R.  236. 

[Mellor,  J.,  referred  to  Reg.  v.  Piddlehinton,  3 
B.  &  Ad.  460.] 

(A  point  was  also  taken  for  the  appeUants,  but  aban- 
doned during  the  argument,  that  there  was  no  evidence 
that  the  alleged  lost  deed  had  ever  existed.) 

Crompton,  J. — The  question  is,  whether  or  no  a 
sufficient  search  for  the  original  deed  was  proved  to 
justify  the  admission  of  secondary  evidence  of  its  con- 
tents. I  have  felt  very  great  doubt  upon  the  point, 
but,  upon  the  whole,  I  cannot  go  so  far  as  to  say  that 
the  Court  of  Sessions  was  actuaUy  wrong.  I  think 
that  the  opinfou  expressed  by  Maule,  J.,  in  the  course 
of  the  argument  in  Mall  v.  Ball,  is  correct.     In  the 
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case,  however,  of  an  indenture  of  this  nature,  I  see  no 
object  that  the  master  could  have  in  keeping  it  after 
the  service  under  it  had  expired,  or  in  preserving  it  if 
it  was  left  in  his  possession.  On  the  other  hand,  the 
apprentice  lias  every  reason  to  keep  the  indenture ; 
and  the  presumption  is  very  strong  that  it  would 
remain  in  his  possession,  and  not  in  tliat  of  his  master. 
At  the  same  time,  the  rule  is  clear  that  every  probable 
place  should  be  searched.  Having,  regard,  however, 
to  the  circumstances  of  this  case,  and  to  the  stronger 
opinions  entertained  by  my  brothers,  I  cannot  say  that 
the  Sessions  were  wrong,  and  I  am  of  opinion,  there- 
fore, tliat  our  judgment  should  be  for  the  respondents. 

Blackburn,  J.  —  In  this  case  wo  have  to  ask  our- 
selves the  question,  where  would  the  document  be  if  it 
existed  ?  For,  there  search  should  be  made  for  it.  It 
appears  that  the  apprentice  began  to  serve  in  1791. 
Whilst  he  was  serving  his  term,  we  should  expect  to 
find  the  indenture  in  the  custody  of  the  master,  who 
would  require  it  in  order  to  enforce  the  performance  of 
the  covenants  contained  in  it.  But  as  soon  as  the 
terra  of  service  had  expired,  it  is  the  apprentice  rather 
who  would  require  it  as  his  title-deed,  as  it  were,  to 
prove  his  settlement  The  question  then  is,  whose  is 
the  most  proper  custody  ?  I  think  that,  after  the 
expiration  of  the  term,  the  custody  of  the  apprentice 
is  the  most  proper.  The  cases  upon  the  point  collected 
in  Taylor  on  Evidc7u:e  (s.  401),  go  to  show,  on  the  one 
hand,  that  the  mere  possibility  that  the  document  may 
be  in  a  particular  place  is  not  enough  to  necessitate  a 
search  in  that  place ;  and,  on  the  other  hand,  that 
where  there  is  a  duty  in  a  person  to  keej)  a  document, 
and  search  is  made  amongst  that  person's  papers,  that 
would  be  a  sufficient  search.  If,  in  the  present  case, 
the  search  had  been  made  immediately  after  the  expira- 
tion of  the  term  of  service,  it  would  no  doubt  have 
been  prudent  and  proper  to  make  search  both  with  the 
master  and  with  the  apprentice ;  but,  after  the  lapse 
of  upwanls  of  sixty  years,  I  am  of  opinion  that  a  suffi- 
cient search  was  made. 

Mkllok,  J.,  concurred  in  the  judgment  of  Black- 
bum,  J. 

Judgment  far  Ou  respondaUs, 


Q.  B. 

28  April,  1863. 


>•    PusT  r.  DowiE. 


Clutrter  Party — Condition  Precedent—Partial 
Failure  of  Consideration. 

To  a  decl€tration  on  a  charter-party,  hy  which  it 
Tffos  agreed  that  the  charterer  should  load  a  complete 
cargo,  with  which  the  vessel  slimdd  proceed  to  S. ,  a^id 
there  deliver  the  cargo,  '*in  consideration  whereof  the 
affreighter  *'  was  to  "pay  for  the  hire  of  the  said  vessel 
1,6507.  in  full  on  condition  of  her  taking  a  cargo  of  not 
less  than  1000  tons  of  weight  and  tneasuremenl,  the  cap- 
tain to  receive  the  freight  payable  abroad  as  per  bills  of 
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lading,  and  Vie  balance  to  be  paid  in  cash  on  sai  ing, 
less  three  months'  interest  '* ;  and  laying  as  a  breach  the 
iwn-paymcnt  of  such  bakmce,  the  defendant  'fleadcd 
thai  the  vessel  did  not  nor  could  take  a  cargo  of  not  less 
than  1000  Urns  pursuant  to  the  said  condition  — 
Held,  071  demurrer,  that  the  plea  was  bad. 

This  was  a  demurrer  to  a  plea. 

The  declaration  was  upon  a  chart er-paity,  which  it 
set  out  at  length,  but  the  material  provis.ons  of  which 
were  as  follows  : — The  shipowner  warraited  the  vessel 
to  be  of  575  tons  burthen,  and  the  clarterer  was  to 
have  the  full  reach  of  the  vessel's  hok  from  bulkhead 
to  bulkhead,  and  load  a  full  and  complete  cargo  of 
lawful  merchandise,  and  the  ship  vas  thereupon  to 
proceed  to  Sydney,  and  there  deliver  the  said  cargo, 

in  consideration  whereof  the  affreighter  "  agreed  to 

pay  for  the  hire  of  the  said  vessel  in  respect  of  the 
said  voyage  the  sum  of  1,5502.  in  full,  on  condition  of 
her  taking  a  cargo  of  not  less  than  1000  tons  of  weight 
and  measurement,  payment  to  be  made  as  follows,  viz., 
the  captain  to  receive  the  freight  payable  abroad  as  per 
bills  of  lading,  or  an  order  handed  over  to  him  by  the 
charterer  at  the  cnirent  rate  of  exchange,  and  the 
balance  to  bo  paid  in  cash  on  sailing,  less  three  months* 
interest"  The  declaration  then  averred  the  i>erform- 
ancc  of  all  conditions,  precedent  and  laid,  as  a  breach 
tjiter  alia  that  the  defendant  did  not  pay  to  the  plain- 
tiff the  balance  of  the  said  sum  of  1,5507.  above  the 
sums  payable  abroad. 

Plea. — To  so  much  of  the  declaration  as  relates  to 
the  non-payment  of  the  balance  of  the  said  sum  of 
1,550/.,  that  the  said  vessel  did  not  nor  could  take  a 
cargo  of  not  less  than  1000  tons  weight  and  measure- 
ment pursuant  to  the  said  condition,  but,  on  the  con- 
trary thereof,  could  and  did  only  take  a  cargo  of  very 
much  less  than  1000  tons  measurement. 

Demurrer  and  joinder  in  demurrer. 

Kctnplay,  for  the  plaintiff. — The  words  "on  con- 
dition "do  not  necessarily  make  what  follows  a  con- 
dition precedent.  It  is  often  no  more  than  a  stipulation 
or  contract.  £ach  case  must  be  looked  at  by  itself  to 
see  what  was  the  intention  of  the  parties.  What  tlie 
1,5507.  is  to  be  paid  fur  is,  the  ship's  taking  a  full  and 
complete  cargo  ;  after  that  is  stipulated  for,  the  wonl^ 
"in  consideration  whereof"  follow.  Even  supposing 
it  to  l)e  a  condition  precedent,  that  the  vessel  should 
carry  1000  tons,  some  goods  having  been  in  fact  ouried, 
there  has  been  only  a  partial  failure  of  consideration, 
and  the  defendant  cannot  set  that  up  as  an  answer  to 
the  whole  action. 

Pordage  v.  Cole,  Wm.  Saund.  in  notLs,  320  b  ; 

Bchn  V.  Bumcss  (in  Ex.  Ch.),  8  L.  T.  (n.  s.)  207; 

Slavers  v.  Curling,  3  Bing.  N.  C.  855  ; 

Graves  v.  Lcgg,  9  Exch.  709  ;  and 

CuUer  V.  Powell,  2  Smith's  L.  C.  1, 
were  referred  to, 

17o  counsel  appeared  to  axgne  in  support  of  the  plea. 
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CoCEBUKh*,  C.J.— We  am  sorry  not  to  hare  hud  the 
■diuit^  ot  hearing  counsel  in  support  of  the  plen ; 
Wl,  in  tie  abaeuce  of  that  asaiitance,  we  are  all  af;reed 
tliat  our  jidgment  should  be  for  the  plaintiGr.  If  tliia 
is  to  be  nail  as  a  taere  stipulation,  that  will  give  the 
dtftoJiuit  tho  light  to  a  croas-action,  or  to  a  reduction 
of  tlw  damages  only  ;  but  even  if  it  is  a  condition,  it 
»oa]dfl]ipeartou3  to  come  within  the  principle  laid 
down  by  Baron  Parke  in  Grnws  v.  Leog.  The  defendant 
hu  here  had  the  benefit  of  part  of  the  consideration, 
lud  he  cannot  b<  allowed,  having  enjoyed  that  benefit, 
lo  pav  nothinR  fur  it.  The  only  way,  Uiorefore,  that 
lastkt  can  be  dotiE  is  by  allowing  the  plaiutiEf  to  bring 
thill  %.'tii>a,  tearing  the  defendant  to  one  of  his  re- 
nBiiea,  cither  by  way  of  cross-attion  or  by  UBJng  the 
tiKathafthe  condition  in  reduction  of  tbe  damages. 
1  Ihink,  therefore,  that  the  plea  which  relies  entii'ely 
on  the  riKEtcl  having  been  (diort  of  the  tonnage  atipu- 
latal  for,  is  bad,  and  that  this  dcmuirer  must  bo 
allowed. 

Ckoxtto.v,  J.— I  Bin  of  the  same  opinion.  I  think 
thit  this  is  not  a  condition  precedent  to  the  payment 
rf  ani/thing,  at  all  events  if  the  ship  is  loaded  and 
i<Si  sail.  1  think  there  is  a  great  distinction  between 
tstipuUtion  or  warranty  and  a  condition  precedent, 
though  in  the  cases  they  have  often  been  confounded, 
uul  it  seems  to  me  hero  to  be  more  tike  the  case  of  a 
Kutaaty  than  a  condition  precedent. 

EiACEBCKjf,  J. — I  am  of  the  same  opinion.  The 
i!W  Ihisg  is  to  see  what  hi  the  contract  which  the 
tmns  express.  They  say  that  the  eharterur  is  to 
1,53(1/.  for  tbe  hire  of  the  vessel  "  on  condition  of  her 
Isking  a  cargo  of  not  less  than  1000  tons,"  and  these 
wtds  are  not  easy  to  construe,  eicept  by  holding  that 
they  ore  a  condition  in  Jtmw  icnse.  If  before  the  goods 
"we  put  on  board,  tbe  defeiidant  had  discovered  that 
the  vessel  was  not  of  sufficient  capacity  to  carry  1000 
toD^  I  am  by  no  means  sure  that  he  might  not  have 
nood  on  bis  rights,  and  said,  as  you  have  broken  this 
condiiion,  I  will  be  off  my  bargain.  The  rule 
siUol  most  favourably  to  conditions  in  BeJii 
iiraMj,   but   there  WUliams,  J.,  says,   "The 


though  the  parties  bavo  stipulated  for  something  in 

the  nature  of  a  condition,  they  arc  restricted  to  a 

action  in  respect  of  its  breach.    It  seems  to  m» 

that  liere  the  sut>stantial  part  of  the  consideration 

lat  have  been  received  by  the  defendant,  imd  that 

say  that  the  ship's  burthen  proving  to  be  a  single 

II  short  (which  woiOd  be  sufficient  to  eupport  the 

plea)  should  prevent  the  plaiutitf  froni  recovering  ony- 

thing  at  all,  would  be  to  go  coimter  to  the  exceptions 

put  in  lickti  V.  liiinios. 


Hello R,  J., 


Tcd. 


JudijmciUfor  the  plaintiff. 


^  ^'  f  Shkubobs  v.  Wells. 

29  April,  1863.    i 

Cattle  "  tamed  loom  "  in  a  thoroughfare — 2  &  3 

Vicf.   c.    47,    *.    54  —  Metropolitan  Police 

District. 

S  tumid  some  eaOU,  under  cJuirgc  of  a  boy,  upon 
aome  grasa  which  bordered  the  side  of  a  road,  and  upon 
Khieh  lie  ciaitntd  the  right  of  paaturage  :— 

Held,  thai  S  am!d  not  be  convicted  wider  2^3  Viet, 
c.  47,  a.  54,  of  "laming  loose"  upon  the  thonughfaTe 
swh  caiile. 

Case  stated  by  magistrates,  under  20  &  21  Vict. 
c,  43. 

The  appellant  appeared  before  the  iiuigisttB.te3  npon 
a  Bummuna  charging  him  with  "  turning  loose  "  cer- 
tain cattle  upon  a  thoroughfare  within  the  Metro- 
politan Police  Di»trict.  It  appeared  that  a  constable 
found  eleven  cows  of  the  appellant  lying  and  grazing 
on  the  grass  at  ths  side  of  a  certain  highway  in  the 
parish  of  Bcdfont,  within  the  Metropolitan  Police 
District.  Tbe  cows  were  in  charge  <rf  a  boy,  a  servant 
of  the  ^tpellont.  Tho  appellant  bimeelf  was  present. 
Tlio  appellant  owned  the  laud  on  either  aide  of  the 
road,  and  claimed  the  pasturage  of  the  grass  on  which 
the  cattle  were  found.  Tho  mogistratea  convicted  the 
appellant,  subject  to  the  opinion  of  tho  Court  upon  a 

By  2  is  Vict  c.  47,  s.  64,  it  is  enacted  that  "every 
person  shall  be  liable  to  a  penalty  of  not  more  than 
40i.  who,  within  the  limits  of  the  Metropolitan  Police 
District,  shall,  in  any  thoronghlora  or  public  place, 
turn  loote  any  horse  oc  cattle." 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  cattle  were  "loose"  within  the  meaning 
of  the  Act,  because  the  boy  had  not  hold  of  theu  hj 
haltet  or  otherwise. 

C.  PoUack,  for  the  oppellant,  contended  that  the 
word  "loose"  in  the  Act  meant,  wandering  without 
any  control,  and  not  under  any  one's  care.  Here  they 
were  in  charge  of  a  boy,  who  seems  to  have  kept  them 
on  the  side  of  the  rood.     It  was  not  necesaaiy  that  ha 
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should  have  actual  hold  of  them.     (He  referred  to 
sect.  74  of  the  Highway  Act,  5  &  6  WUl.  4,  c.  60.) 
No  counsel  appeared  for  the  respondent. 

The  Court  (Cockbum,  CI.,  Crompton,  Blackburn, 
and  MeHoTf  JJ,). — ^The  construction  put  upon  the 
statute  by  the  appellant  is  right.  Tlie  statute  was 
intended  to  provide  against  such  a  turning  loose  as 
would  permit  the  cattle  to  be  beyond  control  and  able 
to  go  where  they  would.  It  does  not  apply  to  a  case 
where  the  cattle  are  under  the  charge  of  some  person 
who  is  looking  after  tliem. 

Conviction  quashed. 


Q.B. 

29  April,  1863. 


I    Evans  t?.  Botterill. 


Circumstantial  Evidence — Act  for  tfie  prevention 
of  Poaching — Going  on  "  any  land'' 

In  order  to  sustain  a  convictuni  'u/nder  sect.  2  of  the 
Act  for  the  Prevention  of  Poaching  (25  d:  26  Vict.  c. 
114),  it  is  not  necessary  that  thew  sliould  he  direct 
proof  that  the  persofi  charged  Juts  been  itpon  **any 
land "  in  pursuit  of  game,  or  that  he  has  used,  for 
the  purpose  of  unlawfully  taking  game,  any  instruinent 
found  in  his  possession ;  but  the  justices  may  infer 
either  fact  from  the  circumstances  of  the  case. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  48. 

At  about  six  o'clock  on  the  morning  of  Sunday,  the 
26th  Marcli,  1862,  in  a  road  a  few  miles  from  Northamp- 
ton, the  appellant  (an  inspector  of  the  Northampton 
county  police)  and  five  constables  met  nine  men,  whom 
they  stopped  and  searched.  Upon  them  they  found, 
in  bags,  1  hare,  15  rabbits,  some  nets,  and  some  stakes 
for  fastening  nets.  A  summons  was  obtained  against  the 
nine  men  under  25  &  26  Vict.  c.  114,  sect  2,  which 
Act,  after  empowering  constables  to  search  any  person 
whom  they  may  suspect  of  coming  from  any  land 
where  he  has  been  unlawfully  in  pursuit  of  game,  or 
having  in  his  possession  any  snare,  net,  &c.,  for  the 
unlawful  taking  of  game,  provides  that  such  con- 
stable may  obtain  a  summons,  citing  such  person 
before  two  justices  of  the  peace  ;  "  and  if  such  person 
shall  have  obtained  such  game  by  unla\vfully  going  on 
any  laiui,  in  search  or  pursuit  of  game,  or  shall  have 
used  any  such  article  or  thing  as  aforesaid  for  unlaw- 
fully killing  or  taking  game,  or  shall  have  been 
accessory  thereto,  such  person  shall,  on  being  convicted 
thereof,  forfeit  and  pay  any  sum  not  exceeding  5Z." 
No  evidence  was  brought  to  show  that  the  defendants 
had  been  on  any  land,  and  the  justices,  thinking  that 
there  should  have  been  some  evidence  that  they  had 
gone  on  some  land;  dismissed  the  summons. 

The  question  for  the  opinion  of  the  Court  was  : — 
Was  there  any  evidence  before  the  justices  of  the 
offence  charged  ? 

Markkam,  for  the  appellants. 


It  has  already  been  decided  by  the  Court  cf  Couv 
mon  Pleas,  that  it  is  not  necessary  to  prove  directly 
that  the  person  charged  has  been  on  any  land,  but  it 
may  be  inferred  from  circumstances. 
Brcnon  v.  Turner,  1  N.  R.  288. 

[The  Court  intimated  that  the  information  in  tlie 
present  case  was  informal,  and  that  no  conviction 
under  it  could  be  sustained.] 

If  the  Court  will  give  their  decision  on  the  question 
put  to  them,  the  appellant  will  be  content  that  tlip 
respondent  should  have  the  judgment  of  the  Court. 

No  counsel  appeared  for  the  respondent. 

CocKBURN,  C.J. — Two  offences  are  created  by  tliis 
statute  : — 1st,  Where  a  person  has  obtained  game  by 
unlawfully  going  upon  any  land  ;  and,  2nd,  Wlicre  he 
has  used  for  the  unlawful  killing  or  taking  of  game, 
any  gun,  net,  &c.,  found  upon  him.  I  agree  with  the 
Court  of  Common  Pleas,  that  it  may  be  fairly  inferred, 
from  the  place  and  hour  w^here  a  person  is  met,  and 
from  otlior  suspicious  circumstances,  that  game  found 
on  him  has  been  taken  on  land ;  for  game  is  not 
usually  found  upon  a  highwaj\  But  justices  may  also 
convict  under  the  second  head  I  have  mentioned, 
j  without  troubling  themselves  at  all  about  the  first 
head.  If  you  find  men  with  game  and  poaching 
instruments  upon  them,  none  can  doubt  that  the 
instruments  were  used  for  taking  that  game.  Here, 
if  the  infoi-mation  had  been  proi)erly  fi-amed,  the 
justices  might  have  convicted  under  either  head. 

Crompton,  J.—  I  think  that  the  Court  of  Common 
Pleas  have  put  the  only  rational  construction  upon 
the  statute. 

The  evidence  in  this  case  does  not  raise  any  pre- 
sumption of  law  or  fact  compelling  justices  to  couvict ; 
but  it  is  evidence  upon  which  they  might  convitt 
if  they  chose. 

Blackburn  and  Mellor,  JJ.,  concurred. 

JudgmcrUfor  the  respondaiL 


Q.  B. 

29  April,  1863. 


The  North  Lokdon  Railway 
Company,  Appellants,  r.  The 
Churchwardens  of  St.  Pax- 
CRA8,  Respondents. 


Railway — Rate  Assessment — Payment  for  privi- 
lege of  mnning  over  anotlier  Line, 

The  lines  of  the  N  L  railway  company  and  of  the  B 
railway  company  joined  ai  B  J.  By  agreement  hcti'rt'H' 
the  companies,  tlie  B  company  permitted  tfte  N  L  com- 
pany to  carry  its  passengers  beyond  B  J  to  F,  over  the 
lines  of  the  B  company,  upon  payment  by  the  X  L 
company  to  the  B  company  of  a  fixed  sum  «?i  rrsjjed  of 
every  passenger  so  carried.  Tlie  N  Z  compantf  j^ossrd 
through  tJie  parish  of  St.  P. 

Held,  that  the  N  L  company,  in  making  a  return  of 
its  gross  receipts  for  the  purpose  of  assesgmenl  vn  thf 
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parish  of  St.  P,  teas  etUiiled  to  dedtiel  such  paymerUs  to 
ike  B  canpany. 

The  Korth  London  Railway  company  having 
appt>aled  to  tho  Court  of  Quarter  Sessions  for  the 
ooimty  of  Middlesex,  against  a  certain  rate  for  the 
relief  of  the  poor  of  the  parish  of  St.  Pancraa, 
wherein  they  had  been  assessed  on  a  rateable  value 
of  4000/.,  the  said  Court  amended  the  said  rate 
by  reducing  the  said  sum  of  4000/.  to  the  sum  of  695?., 
subject  to  the  opinion  of  this  Court  on  the  following 
case : — 

Tlie  appellants  aro  the  owners  of  a  line  of  railway 
GilkJ  the  North  London,  which  is  to  be  taken  to  com- 
mence at  the  Hampstead  Road  station  of  the  said 
railway,  and  as  passing  througli  the  parishes  of  St. 
Pancras,  Islington,  and  Hackney,  to  end  at  a  place  in 
the  parisL  of  Bow  called  "  the  Bow  Junction,"  where 
it  joins  a  sjTStem  of  railways  belonging  to  the  London 
and  Blackwall  Railway  company,  which  form  the 
only  outlet  of  the  North  London  Railway  to  and  from 
the  city  of  London.  The  Blnckwall  company,  by 
their  Acts,  are  empowered  to  demand  a  toll  not  ex- 
^'eeding  9rf.  for  every  person  conveyed  over  their  rail- 
way. A  large  portion  of  the  value  of,  and  a  large 
source  of  profit  to,  the  North  London  Railway  com- 
p.iDT,  lies  in  its  access  and  outlet,  by  means  of  the 
Blackwall  Railway,  to  Fenchurch  Street,  in  the  City. 
Aax)rdingly,  in  the  year  1857|  the  appellants  entered 
into  an  agreement  with  the  Blackwall  company, 
whereby  the  appellants  were  to  be  at  liberty  to  carry 
thoir  traffic  over  the  London  and  Blackwall  company's 
lines  to  Fenchurch  Street,  upon  the  terms  of  paying 
to  the  said  company  the  net  tolls  on  every  single 
journey  ticket  of  Id.  per  passenger,  and  on  every 
return-ticket  of  l^d.  per  passenger.  From  the  date  of 
the  said  agreement  to  the  time  of  the  making  of  the 
^iaid  rate,  the  appellants  have  been  in  the  habit  of 
conveying  passengers,  in  trains  consisting  of  their  own 
carriages,  along  the  North  London  line,  and  over  the 
Blackwall  line  to  Fenchurch  Street,  and  they  have 
charged  but  one  fare  for  conveying  a  passenger  from 
^y  part  of  the  North  London  line  to  any  other  part 
of  that  line,  or  to  any  part  of  the  Blackwall  line,  viz., 
1st  class,  single  ticket  6d.,  return  9d.  ;  2nd  class, 
single  ticket  4d, ,  return  6d,  Out  of  these  fares  the 
appellants  have  paid  the  Blackwall  company  the  agreed 
toDs  of  Id.  and  l\d.,  provided  for  by  the  agreement 
above  mentioned.  In  estimating,  for  tho  purposes  of 
the  rate,  the  gross  receipts  earned  by  the  appellants  in 
rpspect  of  that  part  of  the  North  liondon  line  which 
is  situate  in  the  respondents'  parish,  the  appellants 
'Wlucted  the  tolls  so  paid.  To  this  the  respondents 
^I'jected,  and  contended  that  the  appellants  were  not 
<ntitled,  for  the  purpose  aforesaid,  to  deduct  the  said 
tolls.  The  Sessions  allowed  the  deduction.  The 
L^don  and  Blackwall  company  brought  into  8<M!ount 
for  asseflsment  the  sum  of  10,909/.  received  by  them 
from  the   North   London   company,  but  were    not 


actually  assessed  in  that  sum.  The  Sessions  found  as 
a  fact  that  the  payments  made  by  the  appellants  to 
the  Blackwall  company  were  reasonable,  and  reduced 
the  rate  to  the  sum  of  695/.,  subject  to  this  case  for  the 
opinion  of  the  Court. 

The  questions  for  the  opinion  of  the  Court  are  : — 
1st,  Whether  in  ascertaining  the  rateable  value  of  the 
subject  of  the  rate,  any  simi  should  be  deducted  in 
respect  of  the  said  payments  by  the  appellants  to  the 
Blackwall  company.  2nd,  Whether,  if  any  sum 
ought  to  be  deducted  as  in  the  first  question  men- 
tioned, the  sums  mentioned  in  tho  said  agreement  as 
payable  by  the  appellants  to  the  Blackwall  company 
for  passenger  tolls,  are  the  suras  which  ought  to  be  so 
deducted. 

Field,  for  the  appellants,  in  support  of  the  order  or 

Sessions. 

The  Court  of  Quai-ter  Sessions  were  right  in  allowing 
this  deduction.  These  sums  of  Id.  and  lid.  merely 
pass  through  the  hands  of  the  appellants.  They 
are  received  by  them  solely  for  the  benefit  of  the 
Blackwall  company,  and  they  are  paid  over  to  tho 
Blackwall  company  without  any  deduction.  They 
form  no  part  of  the  gross  receipts  of  the  appel- 
lants, but  they  do  form  a  part  of  the  gross  receipts 
of  the  Blackwall  company,  who  may  be  rated  on 
them  elsewhere. 

Ocerend,  Q.C.,  ami  D.B.  Keane,  for  the  respondents. 

This  deduction  ought  not  to  be  allowed.  The  pri- 
vilege for  which  these  payments  are  made  increases  the 
value  of  the  property  of  the  North  London  company, 
and,  therefore,  the  privilege  is,  as  it  were,  a  land- 
lord's improvement.  If  the  hypothetical  landloixl  had 
purchased  the  privilege  by  the  payment  of  100,000/. 
down,  the  tenant  could  make  no  deduction  in  respect 
of  such  payment.  Why  should  he  be  allowed  to  do 
so,  when  the  purchase  is  effected  by  a  number  of  small 

payments  ? 

When  the  money  has  once  been  received  by  the  North 
London  company,  it  is  a  part  of  their  gross  receipts  ; 
what  they  may  do  with  it  afterwards  is  immaterial. 

CocKBUBN,  C.J. —I  think  that  this  is  a  very  clear 
case,  and  that  the  Sessions  came  to  a  right  decision 
upon  it.  We  frequently  liave  to  complain  of  the 
inapplicability  of  the  landlord  and  tenanjt  principle 
to  railways;  but,  in  this  case,  the  principle  does 
apply.  For  any  one  who  was  considering  what  was 
the  yearly  value  of  this  railway  property  would  clearly 
exclude  from  his  estimate  the  payments  to  be  made  to 
the  Blackwall  company.  The  entire  line,  from  the 
farthest  extremity  of  the  North  London  Railway  to 
Fenchurch  Street,  consists  in  fact  of  two  distinct 
lines,  and  the  North  London  company  would  have 
to  deposit  at  the  junction  their  passengers  for  Fen- 
church Street ;  but,  for  convenience  sake,  the  North 
London  are  permitted,  under  an  arrangement,  to  carry 
them  on  to  Fenchurch  Street  over  the  Blackwall  line, 
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upon  payment  of  a  fixed  sum  to  the  Blackwall  com-  , 
pany  for  every  passenger  so  carried.     Every  halfpenny  I 
of  those  payments  goes  into  the  pockets  of  the  Black-  ' 
wall  company,   and  the  North  London   company  do  i 
hut  receive  it  for  tlie  Blackwall  company.     Why  the  ; 
parish  of  St.  Pancjras  sliould  obtain  anything  out  of  it, 
I  am  at  a  total  loss  to  conceive.     The  Blackwall  com- 
pany are  liable  to  be  assessed  upon  those  payments, 
and  if  the  parish  of  St.  Pancras  obtained  anything  out 
of  them,  then  the  same  receipts  would  be  rated  twice 
over  in  different  parishes. 

Cromi»ton,   Blackburn^  and  Mellor,  JJ.,   con- 
curred. 

Order  of  Sessions  confirmed. 


,.i 


Bresseb  v.  Norwood. 


C.  P. 

23'April,  1863. 

Principal  and  Agent — Knowledge  of  Agent  not 
necessarily  Constructive  Knowledge  of  Frin- 
cipal. 

Timber  of  the  plaintiff^s  was  sold  by  his  factor  in 
ike  factor's  own  iiame  to  the  defendant's  broker  as  agent 
for  his  undisclosed  principal.  Tfte  defendant  did  not 
himself  hiow  that  the  timber  was  not  the  property  of  the 
plaintiff's  factor,  but  the  defendants  broler,  from 
circumstances  which  had  come  to  his  knowledge  before 
7u  was  employed  by  the  defendant,  did  know  that  the 
timber  belonged  to  the  plaintiff,  arid  tiot  to  his  factor. 
In  an  cuUion  for  the  price  of  the  timber— 

Held,  tliot  the  defendant  had  a  right  to  set  off  a  debt 
due  to  himself  fronn  the  plaintiff's  factor,  tlie  knowledge 
of  the  defcTidanCs  broker  of  the  real  ownership  of  the 
timber  at  the  time  of  the  contra^  not  beiiig  coTistructive 
knowledge  of  it  on  the  part  of  the  defendant. 

In  1857  a  caigo  of  timber  was  sent  by  Dresser,  the 
plaintiff,  to  Holdemess  for  sale.  Holderness  was  a 
timber-merchant,  acting  occasionally  as  a  factor  for 
other  persons,  and  ho  bad  on  two  occasions  sold  goods 
for  Norwood,  the  defendant.  The  timber  was  put  up 
for  sale  by  auction  in  May,  1858,  and  bought  in.  A 
person  named  Chaplin,  who  had  been  a  clerk  in  the 
employment  of  Holdemess  in  1857,  but  subsequently 
had  set  up  in  business  for  himself  as  a  broker,  then 
applied  to  Dresser  to  be  allowed  to  sell  the  goods,  but 
was  not  employed  by  him.  The  goods  remained  in 
the  possession  of  Holdemess  for  a  considerable  time, 
and  were  ultimately  sold  by  Holdemess  in  his  own 
name  to  Chaplin,  as  agent  for  certain  undisclosed  prin- 
cipals. The  bought  note  was  in  the  form,  ^'Bou^t 
of  W.  J.  Holdemess,  of  Hull,  for  my  principals,"  &c., 
and  was  signed  by  Chaplin. 

Holdemess  refused  to  give  a  delivexy  order  for  the 
timber  to  Chaplin  without  payment  of  the  price. 
Chaplin  did  not  pay,  and  refused  to  give  up  the  names 
of  his  principals,  but  offered  the  guaranty  of  Norwood 


for  the  pajTnent.  Holdemess  agreed  to  give  up  the 
timber  on  receiving  Norwood's  guaranty,  and  Nor- 
wood, on  beinpj  applied  to,  guaranteed  the  payment, 
admitting  that  he  was  the  real  purchaser,  and  that 
Chaplin  had  bought  on  his  account.  The  timber  was 
delivered  to  Nonvood,  and  when  the  time  for  i»aY- 
meut  arrived,  Norwood  claimed  to  set  off  a  debt  due 
to  him  from  Holderness.  The  owner  of  the  timber, 
Dresser,  thereupon  sued  Norwood  for  the  price,  and 
also  in  a  second  coimt  on  the  guaranty.  The  defendant 
pleaded,  secondly,  a  set-off. 

At  tlie  trial  Erie,  C.  J.,  left  throe  questions  to  the 
jury,  which,  with  the  answers  returned  by  them,  were 
as  follows  : — 

1st.  Did  Holdemess  sell  in  his  own  name  with  the 
consent  of  Dresser  ? — Yes. 

2nd.  Did  Norwood  know  that  Dresser  was  the 
owner  of  the  timber  ? — No. 

3rd.  Did  Chaplin  know  that  Dresser  was  the  owner 
of  the  timber  when  ho  made  the  bargain  ? — Yes. 

A  verdict  for  the  full  amount  was  thereup')n  entered 
for  the  plaintiff,  the  defendant  having  leave  to  move 
to  enter  it  for  him,  if  the  Court  should  be  of  opinion 
that  he  was  entitled  to  his  set-off. 

Against  a  mlo  nisi  obtained  by  the  defendant, 

Lusfi,  and  Joseph  Broken,  showed  cause. — The  jury 
have  found  as  a  fact  that  Chaplin,  who  was  the  defen- 
dant's agent,  knew  that  Holdemess,  although  he  sold 
in  his  own  name,  was  only  the  factor  of  the  real 
owner.  Holderness  could  not  have  informed  Chaplin's 
principals  that  such  was  the  fact,  because  he  did  not 
know  who  they  w^ere ;  and,  therefore,  the  knowledge 
of  Chaplin,  the  agent,  must  be  taken  to  be  that  uf 
the  defendant,  his  principal, 

Paley's  Principal  and  Agent,  p.  216  ; 

Iliem  V.  MiU,  13  Ves.  121 . 
[Erlb,  C.J.  — But  surely  the  knowledge  of  the 
agent  must  be  such  knowledge  as  comes  to  him  in 
the  course  of  his  employment  for  the  principal.] 
The  following  authorities  were  also  referred  to  :— 

Fish  V.  Kempton,  7  C.  B.  687  ; 

SugdenCs   Vendors  and  PurcJuisers,  p.  623  (18th 
ed.); 

George  v.  Claggett,  2  Smith's  L.  C.  106  ; 

Rdb&ne  v.  WUltaTHs,  2  Smith's  L.  C.  106,  note. 

Bomll,  Q.C.,  Manisty,  Q.C.,  and  CfromjOon Mutton, 
supported  the  rule. 

Holderness  was  in  reality  a  del  credere  agent  to 
Dresser.  It  was  according  to  the  ordinary  comse  of 
his  business  for  lum  to  sell  in  his  own  name.  ^ 
jury  have  only  negatived  any  express  consent  on 
Dresser's  part  to  his  doing  so.  PtacticaUy,  the  fiwt 
finding  of  the  jiuy  is  out  of  the  question.  There  is 
a  tendency  to  restrict  the  doctrine  in  Chancer}*  about 
constructive  notice, 

Humble  v.  Hunter,  12  Q.  B.  310  ; 
Puller  V.  Bennett,  2  Hare,  894  ; 
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Le  Ntne  t.  Lc  Nov,  2  Tndor'a  Leading  Cases  la 

Eqiitf,  33,  and  the  coacs  cited  in  the  Dots  ; 
Wanciit  v.  Warmiek,  3  Atk.  29*  ; 
Ke>atti%  r  OrttK,  3  Hf.  &  £.  iW  \ 
Sir  TAotuu  IFiWi  t.  ffdaoii,  1 H.  of  L  Ca.  605, 623 ; 
Cam.  Dig.  tiL  CbaQcer;. 

Eelb,  C.J. — The  rale  must  be  made  absolute  to 
eateT  a  verdict  fot  the  defeodaat  od  the  pl«a  of  aet-ofT. 
It  is  clnr  that  Dnieer  unat  be  taken  to  have  autbo- 
rsti  Hoiderness  to  sell  the  timber  in  Ids  own  name, 
inJ  ibe  second  question  ia,  ithether  Norwood  bonght 
Ihfm  in  the  beliat  that  they  really  belongpd  to 
HolJeraesa.  The  jury  hava  found  thU  as  a  fact, 
but  it  appears  that  Chaplin  knew  that  the  goods  nere 
lb;  property  of  Dresser  and  not  of  Hoiderness.  This 
liDoitledge  of  Chaplin's  came  to  him  before  he  was 
rmploved  as  agent  to  Norwood.  During  the  time  of 
Li;  f DiplojToent  ns  such  agent  no  notice  was  given  to 
l.'ii  that  the  goods  were  not  those  of  Huldeniesi.  I 
am  iS  opinion  that  Norwood  is  not  aB'eetcd  by  wliat 
«tae  mto  Chaplin's  mind  beforehand  in  refurence  to 
Ik  traasactiaQ  in  qnestion.  If  Hoiderness  had  em- 
\io^  Cbaplin,  and  Norwood  had  employed  a  stranger, 
Nrivaod  would  have  had  a  right  of  set-off  against 
Huldomeaa.  Why,  then,  should  Dresser  be  in  a  better 
poBtion  because  Norwood  employed  the  same  broker 
a  Hoiderness!  The  cases  in  Chancery  are  well  dis- 
tiigidihed.  It  is  a  salatory  doctiine  that  an  agent  is 
c^vto  bind  his  principal  in  respect  of  notice  coming 
to  bim  in  the  course  of  his  employment  and  in 
RfcreDce  (a  the  transaction  in  which  lie  is  engaged. 

fflLLES,  J. — It  ia  a  general  rolo  of  law  tliat  where 
>  contract  ia  made  bj  ai^  agent  for  an  undisclosed 


1  count  on  the  gaatanty,  hot  it  is  not  a  gnann^ 
tor  the  debt  of  another,  but  an  undertaking  on  Nor- 
wood's part  to  |>ay  Ms  own  debt,  and  Uio  debt  under 
it  is  the  same  as  ia  the  first  couut. 

Kbatinr,  J.— I  am  content  to  decide  this  case  on 
the  simplest  propositions  of  the  law  of  principal  and 
agent.  T!ie  principal  is  to  be  affected  through  his 
agent  by  notice,  just  as  ho  would  be  if  he  were  acting 
personally  in  tlic  matter,  but  not  otherwise. 

RuU  ab»ohde. 


C  P.  [     WmsTLBB  ».  FORSTBB. 

24  April,  1863.    S 
Posl-daUd  Cltfqwt^Notice  of  Fi-aud—A  Po*t- 

dated  Clitqne  pa'jable  to  Order  and  tttmped 

vdtk  a  One  Penny  Stamp,  is  valid. 

A  eheqtu  pa'jabk  to  Got  ordar  vm  obUUiud  by  fraud 
pom  i/ic  dravxr  b;/  G,  wAo  Aon/iwI  ii  oner  for  value  to 
theplaintif,  omitUng  Inj  aceiiUnl  Ui  indorse  ii.  Tkt 
plaintiff  took  U  boni  fide,  aiid  tcithoul  nolia  of  Ae 
fraud.  On  disce^riwj  Ike  abtence  of  the  indariemenl 
he  applUdfor  ffs  indoncment,  and  obtained  it,  but  rut 
till  after  he  had  received  nottee  of  the  fraud  .— 

Held,   that  he  could  ml  sue  the  dravar  vpoa  the 

Action  on  a  bankers  cheque  for  97i.,  drawn  by  thede- 
'  fendant,  on  the  3rd  of  October  1882,  payable  to  Griffith 
or  order,  ijoat-dated  the  *th  of  October,  and  bearing  a 
one-peuny  stamp.  It  was  obtained  by  Griffith  from 
the  defendant  by  trand.  Griffith  handed  it  to  the 
pUintiff  for  value,  without  indorsing  it.  The  plaintiff 
took  it  without  knowledge  of  the  fraud.  He  then  dis- 
covered that  it  had  not  been  indorsed  by  tiriffitb,  and 
K»s  informed  of  the  fraud.  Hb  subsequently  oblamed 
GrifBth'a  indorsement.  Two  questions  were  raised  at 
the  trial ;  Ist,  Whether  the  iostrmucnt  was  valid  and 
properly  stamped ;  '2nd,  Whether  the  fact  that  the 
plaintiff  knew  of  tho  frauci  before  he  obtained  the  in- 
lorseinent  affected  his  right  to  recover  as  a  bond  fde 
bolder  for  value.  A  verdict  was  taken  for  tho  de- 
fendant, subject  to  the  plaintiff's  leave  to  move.  A 
rule  nisi  having  been  obtained, 

Karslake,    Q.C.,   and  Maaiai'iarB ,   ahoffcil  cause. 
They  refelTed,  on  the  first  point,  to 
55  Geo.  3,  o.  184,  a.  13  ; 
16  1 17  Vict.  c.  09,  achednle  ; 
21  k  22  Vict  c.  20. 
Sect.  2  of  this  last  Act  retains  all  pains  and  pcnaltie* 
in  force  under  previous  Acts  ;  in  Byiea  on  Sills  (last 
ed.),  p.   16,  it  ia  said,   "  It  might  seem  that  a  po»^ 
clflted  cheque   may  now  be  good."    In  three  recent 
oases   post-dated  uheques  seem  to  have  been  thought 


bad, 


Daiafurd  v.  Curlcwie,  1  F.  ft  F.  702 ; 
Oliver  V.  MorlCnur,  2  F.  4  F.  177 ; 
£eS  '■  XaiOuai,  3  F.  4  F.  27S. 
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The  Court  being  in  favour  of  the  pUintiff  on  this 
|>oint,  they  cited  on  the  next  point, 
Edge  v.  Bomfiyrd,  81  L.  J.  Ch.  805. 

Ilmry  James,  in  support  of  the  rule. — The  indorse-  ' 
ment  having  been  omitted  by  accident  relates  back  to  ; 
the  time  of  the  contract  between  the  parties.     There  ^ 
are  several  similar  cases  relating  to  the  indorsement  of 
bills  of  lading,  and  to  bills  of  exchange  taken  without 
notice  of  an  act  of  bankruptcy,  but  indorsed  after 
notice, 

Walkins  v.  Maule,  2  J.  &  W.  237  ; 

Anonymous,  1  Camp.  492  ; 

Smith  v.  Pickering,  Peake,  50  ; 

Lempri^e  v.  Pasley,  2  T.  R.  485  ; 

BasseU  v.  Noswarthij,  2  Tudor,  L.  C.  8,  15  ; 

Marsh  V.  Lee,  1  White  &  Tudor,  L.  C.  406  ; 

Castrigue  v.  BuUigieg,  10  Moore^  P.  C.  94  ; 

Williams  v.  Smith,  26  L.  J.  Ex.  871. 

£rle,  C.J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  Griffith,  when  he  handed  the  instrument 
to  the  plaintiff,  intended  to  pass  it  to  the  plaintiff  by 
indorsement.  The  plaintiff  had  all  the  rights  which 
Griffitli  had,  as  in  the  case  of  an  ordinary  chattel 
The  title  which  arises  on  the  delivery  of  a  negotiable 
instrument  is  good  against  all  the  world,  if  it  be 
taken  bond  fide  and  for  value  :  but  the  plaintiff  had 
only  an  equitable  assignment  of  the  cheque,  and  did 
not  come  within  this  nile  of  law.  As  to  the  other 
jraint,  t^s  is  an  instrument  payable  to  the  order  of 
Griffith,  and  under  55  Geo.  3,  c.  184,  would  have  been 
a  bill  of  exchange,  and  not  a  cheque.  16  &  17  Vict 
c.  59,  imposes  on  bills  of  exchange,  payable  to  bearer  or 
order  on  demand,  a  one  X)enny  stamp,  instead  of  the 
stamp  formerly  imposed  :  so  that  this  bill  of  exchange 
was  properly  stamped  as  a  bill  of  exchange  payable  to 
order  on  demand  with  a  one  penny  stamp.  Then  came 
21  Vict.  c.  20, 8. 1,  imposing  on  a  6ertain  class  of  cheques 
excepted  out  of  the  former  Act,  a  stamp  of  one  penny, 
but  imposing  it  not  on  all  cheques  comprised  in  16  & 
17  Vict.  c.  59,  but  confining  it  to  cheques  payable  to 
bearer  :  so  that  sect.  2  has  no  application  to  instru- 
ments payable  to  order  on  demand.  Whether  post- 
dated or  not,  if  appearing  on  the  face  of  it  to  be  valid, 
the  cheque  must  be  taken  to  be  dated  correctly 
( Williams  v.  JarrcU,  5  B.  &  Ad.  82),  although  the  ! 
parties  to  it  may  be  liable  to  penalties. 

WiLLES,  J. — This  cheque,  bemg  payable  to  order, 
does  not  come  within  the  prohibition  of  55  Geo.  3, 
c.  184,  s.  13.  Then,  the  general  rule  is,  that  no  person  ' 
can  convey  to  another  a  greater  title  than  he  has  him- 
self ;  and  this  is  not  broken  in  upon  by  its  being  held 
in  Chancery,  that,  with  respect  to  assignments  of 
choses  in  action,  the  first  person  who  gives  notice  to 
the  trustees  has  a  superior  title  to  prior  assignees.  To 
the  general  rule  there  is  the  peculiar  exception,  that, 
with  respect  to  negotiable  instruments,  persons  may 
take  them  when  current  without  inquiry  ;  and  a  person 


taking  without  notice  of  fraud  on  the  part  of  previous- 
parties  to  a  bill,  may  sue  persons  whose  names  are  on 
it  But  this  relates  only  to  bills  payable  to  order, 
negotiable  bills,  and  is  limited  to  the  time  when  the 
bill  is  current  Persons  taking  subsequently,  take 
subject  to  the  equities  of  all  parties.  The  indorsee 
in  tlus  case  falls  within  the  general  rule,  and  takes  no 
better  title  than  the  indorser  had.  This  is  the 
doctrine,  not  only  of  the  Court  of  Chancery,  but  ol 
the  law  merchant,  and  is  for  the  protection  of  i)ersons 
who  have,  by  their  diligence  acquired  a  complete  title ; 
and  the  law  of  other  countries  (Story* s  Ej»  Jur.)  is  the 
same. 


Keating,  J.,  concurred. 


Rule  discharged. 


C.P. 


Southampton  Dock  Com- 
pany 17.  Hill. 


24  April,  1868.    \ 

Dock  Company — Ad  Talorem  Charge  for 
Warehousing  Goods. 

Under  6  Will,  4,  c  29,  the  Southampton  Dock  Cm- 
pany  are  autJiorised  to  charge  certain  sinns  for  ioare- 
liousing  articles  tnentioned  in  the  schedule  to  the  Ad, 
atid  articles  similar  to  them : — 

Held,  under  the  sama  Act,  thcU  they  ?uive  no  poicer 
to  charge  an  ad  valorem  sum  for  articles  which  are  not 
in  the  schedule,  and  are  in  many  respects  dissimilar 
from  any  which  are  there. 

This  action  was  brought  to  recover  1 71.  for  ware- 
housing goods  of  the  defendant.  Forty  shillings  were 
paid  into  Court,  and  at  the  trial,  Willes,  J.,  directed 
a  verdict  for  the  plaintiffs,  the  defendant  having 
leave  to  move  to  enter  it  for  him  if  the  Court  should 
be  of  opinion  that  the  plaintiffs  had  no  power  to  make 
the  charge  under  their  Act  of  Parliament,  6  Will.  4, 
c.  29.  The  goods  which  had  been  consigned  to  the 
defendant,  consisted  of  a  looking-glass  and  stereoscope, 
enriched  with  diamonds  and  other  precious  stones, 
made  for  the  Sultan,  and  valued  at  4,600/.  and  2,600/. 
respectively.  In  consequence  of  their  value,  and  the 
risk  attaching  to .  their  possession,  the  company  made 
an  ad  valorem  charge  of  21,  7s,  6d.  per  1000/.  This 
was  the  same  per-centage  as  was  usually  chaiged  by 
them  for  }ilate  and  jewels,  and  had  been  paid  for  such 
articles  by  the  defendant  on  previous  occasions. 

Lush,  Q.C.,  and  T.  Jones,  for  the  plaintiffs,  showed 
cause  against  a  rule  obtained  by  the  defendant 
Diamonds  are  not  mentioned  in  the  schedule  of  the 
Dock  Company's  Act  of  Parliament,  enabling  them  to 
charge  certain  sums  for  warehousing  certain  articles ; 
but  there  is  no  prohibition  of  their  charging  reasonable 
sums  for  articles  not  mentioned  in  the  schedule.  The 
Act  sayS)  that  articles  not  mentioned  are  to  be  charged 
for  at  the  same  rate  as  articles  similar  to  them  which 
are  mentioned.  No  jewels  are  included  in  the  sche- 
dule, with  the  exception  of  amethysts,  which  are  to 


^  Xat,  1863.] 


THE  NEW  REPORTS. 


75 


{ie  pdd  for  per  package,  and  must,  therefore,  be 
•amethysts  imported  in  the  rough.  It  would  be  absurd 
also,  to  class  these  unique  articles  under  the  head  of 
fiiniitnra 

M.  Smth^  Q'O.j  for  the  defendant,  supported  the 
mle. 

Erls,  C.J.  —There  is  a  great  risk  attaching  to  the 
custody  of  gcrods  such  as  these,  which  are  of  great  value, 
TsA  the  sum  charged  is  a  reasonable  one.  The  Dock 
ijct  has  given  the  plaintiffs  a  right  to  charge  such 
soins  as  are  mentioned  in  the  schedule  to  their  Act. 
These  articles  are  not  mentioned  there,  never  having 
been  imported  before.  Then  articles  similar  to  those 
in  the  schedule  are  to  be  looked  at ;  and  there  are 
some  articles,  as  for  instance  furniture,  which  are,  in 
some  respects,  similar  to  them.  But  there  is  no  trace 
anjirhere  of  anything  authorising  the  company,  under 
any  circumstances,  to  make  an  ad  valorem  charge, 
anti,  therefore,  our  judgment  must  be  against  the 
company. 


WiLLES  and  Keating,  JJ.,  concurred. 


RiUe  absolute. 


,.i 


Ingelbach  and  Another  v. 
Nichols. 


C.P. 

27  ArRiL^  1863 

Bankruptcy — Deed  of  Compoiition, 


A  wmpositUyth  deed^  which  provides  that  each  of  the 
crtdiion  siffning  it  tPOuXd  retire  and  cancel  all  bills  of 
fzthoRge  held  by  all  or  any  of  the  creditors^  does  not 
fOMt  tmthin  the  192nd  sect,  of  the  Bankruptcy  Act, 
1861,  and  ikerefirre  cannot  be  pleaded  in  ansvser  to  an 
QcUoK  brought  by  a  creditor  who  did  not  sign  the  deed. 

Declaration,  for  goods  sold  and  delivered. 

Plea,  a  deed  under  the  l&2nd  sect  of  the  Bank- 
niptcy  Act,  1861  (24  &  25  Vict  c.  134). 

The  deed,  which  was  set  out  in  extenso,  purported  to 
be  between  the  defendant  and  those  creditors  who 
%ied  it,  and  was  to  the  effect  that  the  creditors  would 
accept  a  composition  of  5s,  in  the  pound,  one-half  to 
be  paid  within  a  week  from  the  date  of  the  deed,  and 
the  other  half  to  be  secured  by  bills  of  exchange  ;  the 
<^itors  executing  the  deed  also  covenanted  with  the 
defendaut,  his  executors,  and  administrators,  that  "each 
of  them  would  retire  and  deliver  to  him  and  them 
UQcelled  and  discharged,  all  bills  of  exchange  or 
promissory  notes  given  to  the  said  creditors,  or  any  or 
either  of  them,  before  the  date  hereof,  for  any  debt 
dae  to  him  or  them  from  the  said  "W  J  N,  or  for 
which  the  said  W  J  N  is  liable,  and  to  hold  him  and 
them  harmless  against  all  costs,  charges,  damages,  and 
expenses  to  which  they  or  he  may  be  put  in  con- 
B^Qence  <4  or  in  default  of,  the  non-retirement  of 
tlwsaine.** 

DE3cuxBtt.-~Tbat  the  plea  did  not  come  within 
the  192iid  ieot  of  the  Act,  and  therefore  was  not 
^nnding  gute  plaintiffii. 


Vaughan  Williams,  for  the  plaintiffs,  contended, 
that  the  plea  was  bad,  and  that  the  deed  did  not  come 
within  the  section,  both  on  the  grounds  that  it  was 
not  for  the  benefit  of  all  the  creditors,  and  that  the 
last  covenant  in  the  deed  was  unreasonable,  and  not 
within  the  section,  as  it  provided  that  each  creditor 
should  be  liable  for  the  retirement  of  aU  the  bills  and 
notes  of  the  whole  body  of  creditors. 

Grant  appeared  in  support  of  the  demurrer. 
The  following  cases  were  referred  to  : — 

Ex  parU  Morgan,   1  N.  R.  339  :  s.  c.  7  L.  T. 
(N.8.)  729; 

JU  SheUle,  1  K.  R.  131 ;  11  W.  R,  157  ; 

Walter  v.  A dcock  a}id  Another,  31  L.  J.  Ex.  380  ; 

Berridge  v.  Abbott,  1  N.  R.  437. 

The  Cottrt  (Erie,  C,J,,  Willes,  Byles,  and  Keat- 
ing, J  J.)  were  unanimously  of  opinion  that  the  plea 
was  bad  The  provision  about  retiring  the  bills  of 
exchange  was  sufficient,  without  considering  t&e  effect 
of  the  rest  of  the  deed 

Judgment  for  the  plaifUiffs. 


27  APKiV^lW    I    W**»"«''-»«^"'. 
Turnpike — Demanding  Tolls  UfUawfally. 

Wh^n  sheep  are  driven  by  their  ounier  through  a  turtle 
pike-gate  in  tJieir  toayfrom  one  of  his  fields  to  another, 
not  passing  more  than  two  miles  along  the  road,  they 
are  exempted  from  toll  by  (he  1  d;  2  Will,  (,  c.  25, 
Uiough  they  are  only  intefided  to  remain  one  night  in 
tJie  last  field  to  rest  them  on  their  way  to  a  market. 

This  was  an  appeal  from  the  decision  of  justices 
who  had  convicted  the  appellant  (a  toll-gate-keeper) 
for  unlawfully  demanding  and  taking  toll  from  the 
respondent  after  he  had  claimed  exemption.  The 
respondent,  who  was  a  fanner  and  cattle-dealer,  had 
bought  some  sheep  at  a  fair  and  turned  them  into  one 
of  his  fields.  In  two  or  three  days  he  was  about  to 
drive  them  to  market,  but,  to  enable  them  to  amve 
there  in  a  fresher  and  more  saleable  condition,  ho 
drove  them  through  the  appellant's  gate  to  another  of 
his  fields  nearer  the  market,  where  they  were  to  stay 
for  the  night,  and  sent  them  on  to  market  the  next 
morning.  The  distance  they  were  driven  along  the 
turnpike  road  was  less  than  a  mile. 

The  justices  convicted  the  appellant,  considering 
the  respondent  exempted  by  the  1  &  2  WilL  4,  c.  25, 
sect  1,  which,  after  reciting  that  doubts  had  been 
entertained  concerning  some  of  the  exemptions  in  the 
Turnpike  Act,  3  Goo.  4,  c.  126,  enacted  that  no  toll 
should  be  demanded  or  taken  in  respect  of  **  cattle  of 
any  kind  going  to  or  from  water  or  pasture  "  :  provided 
that  they  did  "  not  pass  upon  such  turnpike  road  more 
than  the  space  of  two  miles  going  to  or  returning  from 
water  or  pasture.  *" 

Cleashy,  Q,C,,  for  the  appellant,  contended  that  the 
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respondent  did  not  come  within  the  exemption,  as  he 
was,  in  fact,  driving  Ills  cattle  to  niarkot,  and  not  to 
pasture. 

* 
Welaby,  for  the  respondent  was  not  colled  upon. 

TuE  Court  (Erie,  C.J.,  Willes,  Hjjlcs,  and  Kcat- 
infff  J  J.)  were  unanimously  of  opinion  that  the 
respondent  came  most  <lecidedly  within  the  wonls  of 
the  Act,  as  the  sheep  were  actually  being  driven 
from  pasture  to  i)astui*e,  and  the  fact  that  they 
would  be  driven  to  market  next  morning  made  no 
difference. 

They  declined  to  intimate  what  their  decision  would 

have  been  if  the  sheep  had  been  taken  straight  from 

the  field  to  the  market,  as  that  ^oint  was  not  raised  in 

the  case.  * 

Judgincnt  for  the  rcspoHdent. 


Constable  t'.  Nicholson. 


C.P. 

27  April,  1863. 

Trespass — Custom — Prescription. 


In  answer  to  a  dtdaraivm  for  trespass,  there  toas  a 
plea  setting  up  that  the  inhabitants  of  a  toivnship  have, 
from  time  immevwrial,  taken  gravel  and  sand  for  th^e 
purpose  of  repairing  the  highways  loithin  such  town- 
ship : — 

Held,  clearly  had^  whether  tlus  plea  was  to  be  taken 
as  setting  up  a  custom  or  a  prescription. 

Declaration. — For  that  the  defendant  broke  and 

entered  certain  land  of  the  plaintiff,  being  part  of  the 

sea-shore,  between  high  water  mark,  and  low  water 

mark,  in  or  adjoining  the  townships  of  Owthorn  and 

Withemsea,  within  the  seigniory  of  Holdemess,  in  the 

county  of  York,  and  took,  got,  and  dug  up,  firom  and 

out  of  the  said  land,  divers  quantities  of  gravel,  sand, 

stones,  cobbles,  ballast,  sca-weod,  and  other  materials 

of  the  plaintiff  there  being,  and  converted  the  same  to 

his  own  use. 
6th  Plea, — That  the  defendant  at  the  time  of  the 

alleged  trespasses,  was  one  of  the  inhabitants  of  the  said 
township  of  0^'thom,  in  the  said  county  of  York,  and 
that  from  tune  whereof  the  memory  of  man  is  not  to  the 
contrary,  and  at  the  time  of  the  said  alleged  trespasses, 
the  inhabitants  of  the  said  township  have  been  used 
and  accustomed  to  have  and  enjoy,  and  of  right  ought 
to  have  and  enjoy,  and  still  of  right  ought  to  have 
and  enjoy  the  right  to  enter  upon  the  said  land  of  the 
plaintiff,  being  the  sea-shore,  between  high  and  low 
water  mark,  adjoining  the  said  township,  by  them- 
selves, and  their  servants,  with  horses  and  carts,  for 
the  purpose  of  digging  and  getting  from  and  out  of 
the  said  land  of  the  plaintiff,  gravel,  sand,  stones, 
cobbles,  ballast,  sea-weed,  and  other  materials,  and 
caTr}'ing  away  the  same  for  the  purpose  of  amending 
and  repairing  the  highways  in  the  said  township  when 
and  so  often  as  need  and  occasion  required  ;  and  the 
defendant  says,  that  the  defendant  being  one  of  the  |  prescription,  as   the  inhabitants  of  a  place  caun^*' 


inhabitants  of  the  said  township,  with  the  consent  and 
by  the  direction  of  the  other  inhabitants  committed 
the  said  alleged  trespasses,  for  the  purpose  of  doing 
certain  necessary  repairs  to  certain  highways  in  the 
said  township,  and  that  the  said  stones,  cobbles, 
gravel,  sand,  ballast,  sea-weed,  and  other  materials 
were  used  in  such  repairs. 
Demurrer. 

KcmpJay  (E.  James,  Q.C.,  and  Mellish,  Q.C,  with 
him),  for  the  plaintiff,  contended  that  the  plea  was 
clearly  bad  ;  if  it  were  held  to  be  pleading  a  custom, 
it  was  bad  as  being  one  of  prof  is  a  prendre  in  aliaw 
solo.     If,  on  the  other  hand,  the  plea  might  be  taken 
to  be  one  of  prescription,  then  tlio  inhabitants  of  a 
place  as  such  could  not  prescribe.     He  cited, 
Padwick  v.  Knight,  7  Exch.  854  ; 
Blewett  V.  Tregonning,  S  A.  &  E.  654  ; 
Afellor  V.  SpcUeman,  1  Wms.  Saunders,  340  (f V 

Note  3; 
Gatcward's  Case,  6  Coke's  Rep.  69  (6) ; 
Abbot  V.  Weekly,  1  Levinz,  176  ; 
Brown  v.  Rawlins,  7  East,  409  ; 
Dyce  V.  Lady  James  Hay,   1  Alacq.  H.  L  Cas. 

306; 
Mayor    and    Burgesses  of  Lynn   v.    Taylor^  3 
Levinz,  160  ; 
He  was  here  stopped  by  the  Court. 
[Willes,  J.,  referred  to  Wilson  v.    Willes,  7  East. 
109.] 

Milward  (R.  E,  Turner  with  him),   appeared  in 
support  of  the  plea,  and  cited, 
Clowes  V.  Beck,  13  Beav.  347  ; 
Johnson  V.  Wyard,  2  Lut  1344  ; 
Baker  v.  Brereman,  Cro.  Car.  419  ; 
Countess  of  Arundel  v.  Steere,  Cro.  Jac.  25  ; 
Oxenden  y.  Palmer,  2  B.  &  Ad.  286  ; 
Blundcll  V.  Catterall,  6.  B.  k  A.  268  ; 
Bailey  v.  Stephens,  12  C.  B.  (n.  s.)  91  ; 
Clayton  v.  Corby,  6  Q.  B.  415  ; 
Wilkinson  v.  Proud  and  Others,  11  M.  &  W.  38; 
Peppin  V.  Shakespeare,  6  T.  R.  748  ; 
Rogers  v.  Tayler,  1  H.  &  N.  706  ; 
Rogers  v.  BreiUon,  10  Q.  B.  26  ;  I 

Fitch  V.  Bawling  and  Others,  2  H.  Bl.  393  ; 
Tyson  v.  Smith,  9  A.  &  E.  406  ;  ' 

Pain  V.  Patrick,  3  Mod.  289,  292  ;  | 

Race  V.  Ward,  4  E.  &  B.  702. 

Erle,  C.  J.— This  is  an  action  for  taking  grarel 
&c.,  from  the  sea-shore,  for  the  purpose  of  repairm;: 
highways  in  a  township.  There  are  several  pleas  inota 
to  the  same  effect.  The  one  which  has  been  principalis' 
argued  before  us  justified  under  a  custom.  The  ciisto-' 
is  clearly  void,  and  cannot  be  a  valid  custom,  a*  ^* 
professes  to  claim  a  right  of  profits  a  prendre  in  ff'*^^'' 
solo. 

The  plea  cannot  be  held  good  either  as  one  of 
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inscribe ;  they  are  not  a  corporation,  nor  do  they 
( laim  in  a  qi^  estate. 

Wiuxs  J.— I  am  of  tlic  same  opinion.  If  any 
sni^b  rnstom  exists,  it  is  bad.  Yon  cannot  claim 
a  profit  ont  of  land,  though  you  can  an  easement. 
The  only  doubt  was  in  those  cases  where  it  was  doubt- 
ful whether  what  was  claimed  amounted  to  a  profit, 
or  was  only  an  easement.  This  cannot  be  an  case- 
ment as  it  takes  away  the  soil. 

The  plea  is  equally  bad  as  a  prescription,  the  inha- 
liitants  of  a  place  not  being  able  to  prescribe.  This  is 
so  clear  tliat  it  is  useless  to  notice  any  other  objections 
to  the  pleas. 

Btles  and  Keating,  J.J.,  concurred. 

Judgment  for  the  plainii^. 


C.  P. 


'i  Meteopolitan  Railway  Com- 


been  made  in  time,  and,  therefore,  that  the  appellants 
must  pay  all  the  costs.  These  costs  not  being  paid, 
the  respondent  went  before  a  police  magistrate  to  issue 
his  waiTaut  for  the  recovery  of  the  same.  The 
magistrate  issued  bis  warrant,  but  by  the  consent 
of  both  parties  stated  a  case,  in  the  thirteenth 
paragraph  of  which  he  stated,  that  if  it  were  sufficient 
to  make  the  offer  after  the  issuing  of  the  warrant,  but 
before  the  finding  of  the  jury,  then  he  was  of  opinion 
that  the  offer  had  been  made  within  a  reasonable  time ; 
but  he  was  of  opinion  that  the  Master's  decision  waa 
final ;  and  his  own  opinion  was,  that  an  offer  made 
after  the  warrant  for  summoning  a  juiy  was  not 
sufficient. 

Horace  Llnydy  for  the  appellants,  contended,  that 
the  Court  might  review  the  Master's  decision,  and 
that  the  offer  had  been  made  within  a  reasonable  time. 
He  cited, 

YoJUa  v.  The  Mayor  and  Burgesses  of  Blacktnim, 

6  H.  &  N.  61  ; 
Jieg,  r.  The  London  and  North  WesUm  Railway 

Company,  3  £.  &  B.  443  ; 
Railstone  v.  York^  NewcaMe  and  Berwick  RaiU 
way  Company,  15  Q.  B.  404. 

Mantsty,  Q.C.,  for  the  respondent,  contended,  that 


2;,28Apmi,  1863.  (     ^akt    AppeUanta  v.  Turn. 

J      HAM,  Respondent. 

Lands  Clauses  Act  —  Claim  for  Compensatum. 

inisre  a  person  claims  compensation  under  the  Lands 

('lavMs  Consolidation  Act  (8  VicL  c.  18)  fratn  a  rail- 

Ta\f  company  for  injuriously  affecting  his  land,  if 

ih  company  wish  to  make  an  offer  of  compensation  so  ;  the  notice  should  be  before  the  issuing  of  the  warrant, 

r^  io  ccmtpcl  the  party  applying  to  pay  half  the  costs  of   or,  at  any  rate,  before  the  ten  days'  notice  of  triaL 

tlu  trial,  under  the  Blst  sect. ,  if  the  Jury  do  not  award 

^-m  than  the  sum  offered,  they  must  make  that  offer       Horace  Lloyd  replied.  ^ 

at  lead  Ufim  the  ten  days'  notice  of  trial  required  by  | 

^ .  -g  Erle,  C.J. — I  have  come  to  the  conclusion  that  the 

I  magistrate's  decision  is  right ;  and  I  have  considered 

Appeal  fipom  the  decision  of  a  police  magistrate  who  I  this  case  most  cautiously  as  exemplifying  the  exac- 

had  stated  this  case  for  the  Court.     It  was  the  case  of  I  ^Jq^b  to  which  a  railway  company  may  be  subjected. 

proceedingB  tmder  the  Lands  Clauses  Consolidation    The  Master's  jurisdiction  here,  as  in  ordinary  cases, 

Act  (8  Vict  c.   18).     Towards  the  end  of  1862  the    ig  subject  to  bo  reviewed  by  the  Court ;   but,   nn- 

respondent,  under  sect  68,  stated  that  his  house  had    i^gg  the  Court  is  applied  to,    his  allocatur  is  final. 

l-een  injurioualy  affected  by  the  appellants*  railway,    xhe  practical  question  here  is,  when  must  the  offer 


and  demanded   1000/.  as  compensation,  and  desired 
tkt  the  ease  might  be  tried  before  a  jury.     On  or 


be  made  ;  and  I  am  of  opinion  that  it  must  be,  at  any 
rate,  before  the  ten  days'  notice  required  by  sect.  46  to 


Cmt  the  20tli  November,  the  appellants  (as  directed    be  given  before  the  trial.     Tlicrefore,  the  order  of  the 

Ij  sect.  39)  iaened  their  warrant  to  the  sheriff  to  I  magistrate  must  stand. 

tTunmon  a  jury.     They  gave  the  respondent  no  notice  \ 

<>f  their  having  iusaed  that  warrant,   but  they  gave  {      Willes,  J. — I  am  of  the  same  opinion.    The  fact  of 

liim  the  ten  days*  notice  of  trial  required  by  sect  38.  {  the  Master  having  made  an  allocatur,  which  has  not 

The  inqniiy  took  plaoe  on  6th  January,  1863,  and  on    been  set  aside,  is  fatal  to  the  appellants.     Either  the 


tha  30th  December,  Immediately  preceding,  they 
^ered  26f.,  which  was  refused.  The  jury  gave  20/. 
The  coets  were  taxed  by  one  of  the  Masters  of  the 
Coort,  SB  ordered  by  sect  52.  The  appellants  con- 
tended befofre  the  Master  that  they  were  entitled  to 
Half  the  costs,  under  sect.  61,  which  enacts  that,  in 
the  case  of  an  inquiry  by  a  jury,  if  the  jury  award  a 
Uign"  smti  than  has  been  offered,  then  the  promoters 
^f  the  undBttiking  shall  pay  all  the  costs  ;  but  if  they 
»«axd  a  milkr  sum  than  has  been  offered,  then  each 
r^  dwEfi^  ^Mr  own  costs, 


The 


blaster  is  an  independent  Judge  or  not  If  we  decide, 
as  was  held  by  my  Lord  in  Be  Boss  and  The  York, 
Netocastle  and  Berwick  Railway  Company,  5  D.  &  L. 
695,  that  he  is  an  independent  Judge,  there  is  an  end 
of  the  matter ;  but  if,  looking  to  the  other  sections 
of  the  Act,  we  conclude  that  his  decision  is  subject 
to  an  appeal  to  the  Court,  still  it  is  not  for  the  ma- 
gistrate, in  the  absence  of  any  application  to  the  Court, 
to  decide  whether  or  not  he  will  issue  his  warrant  of 
distress.  No  reasonable  notice  can  be  given  after  the 
time  at  which,  according  to  the  practice  of  tlie  Com- 


liQWeva^  held  that  the  offer  had  not  |  mou  Law  Courts,  the  parties  must  prepare  for  trial. 


f 
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Byles,  J. — ^Tho  decision  of  the  magistrate  was 
correct.  I  entirely  agree  with  my  Lord  that,  unless 
the  Legislature  enacts  to  the  contrary,  all  matters 
referred  to  the  Master  are  referred  to  him,  subject  to 
the  control  of  the  Court.  The  offer  should  have  been 
made  before  the  notice  of  trial. 


Keating,  J.,  concurred. 


JiidgnuTUfor  respondent 


,.i 


Turner  and  Another  v. 
Reynell. 


C.  P. 

28  April,  1863. 

21  d:  22  Vict.  c.  90,  «.  ^2— Medical  Registry. 

It  is  sufficient  for  a  person  suing  for  inedical  attend- 
ance to  shmo  that  he  is  on  tlie  Medical  Registry  at  the 
time  of  the  trials  without  proving  that  he  was  registered 
when  he  did  the  work  for  which  he  claims  payment. 

This  action  was  brought  in  the  names  of  Turner  and 
Smith  to  recover  46/.  for  medical  attendance.  Turner 
was  registered  as  a  sui^eon  and  apothecary  in  1859. 
The  date  of  the  first  item  of  the  account  was  17  July, 
1861.  Turner  entered  into  partnership  with  Smith  on 
the  29th  September,  1861.  Smith  was  registered  as  a 
surgeon  a  few  days  before  the  trial.  All  the  charges 
were  for  purely  medical  matters,  with  the  exception  of 
two,  which  were  for  surgical  matters,  and  amounted  to 
two  guineas  and  a  half.  Turner  alone  attended  the  de- 
fendant and  his  family.  At  the  trial  before  Byles,  J.,  on 
the  1st  ^bniary,  186d,  it  was  admitted  by  the  plaintiff 
that  the  debt  incurred  before  the  partnership  could  not 
be  recovered  in  this  action ;  and  the  defendant  con- 
tended that  as  one  of  the  plaintiffs  was  not  registered 
at  the  time  when  the  other  plaintiff  attended,  they 
were  prevented  from  recovering  by  the  Medical  Act, 
21  k  22  Yict.  c  90»  sect.  32  of  which  is  to  this 
effect — ''After  the  1st  January,  1859,  no  person  shall 
be  entitled  to  recover  any  charge  in  any  court  of  law 
for  any  medical  or  suigical  advice,  attendance,  or  for 
the  performance  of  any  operation,  or  for  any  medi- 
cine which  he  Sihall  have  supplied,  unless  he  shall 
prove  upon  the  trial  that  he  is  registered  under  this 
Act." 

A  verdict  was  taken  for  the  plaintiff,  the  defendant 
having  leave  to  move. 

A  rule  nisi  having  been  obtained, 

Petersdorfff  SerjL,  and  Garth  showed  cause,  and 
referred  to  sects.  31  &  36  of  the  Act, 

Haffijdd  V.  Mackenzie,  1  Ir.  C.  L.  Rep.  289  ; 
Wright  v.   Greenroyd,  1  B.  &  S.  758  ;  31  L.  J. 

Q.  B.  4 ; 
ThisOeton  v.  Frewer,  31  L.  J.  Ex.  230. 

Keane  supported  the  rule,  and  referred  to  the  pre- 
amble and  sects.  15,  31  &  40  of  the  Act, 
Shearman  y.  Hay,  5  A.  &  £.  883  ; 
Wagttaffy.  Sharp,  3  M.  &  W.  521  ; 
Morgan  v.  Huit'oek,  4  Dowl.  311. 


£rle,  C.J. — At  the  trial  each  plaintiff  proved  that 
he  was  registered,  and  had  complied  with  the  words  of 
the  statute.  Our  opinion  that  tliat  is  sufficient  is 
supported  by  a  direct  judgment  in  the  Irish  Courts. 
The  object  of  the  statute  is  to  give  all  persons  by  the 
registry  the  means  of  ascertaining  who  are  qualified 
persons,  that  they  may  employ  them  if  they  will. 
Other  persons  are  frequently  employed,  and  they  may 
be  so  employed,  but  they  cannot  sue  for  their  fees. 
Here  the  head  of  the  firm  was  registered,  and  it  could 
not  matter  to  the  patient  whether  or  not  he  had  an 
assistant  who  was  not  registered.  How,  then,  can  it 
matter  to  the  patient  whether  the  assistant  is  paid  by 
salary,  or  is  paid  by  a  share  of  the  profits,  and  called 
a  partner  ? 

WiLLES,  Byles,  and  Keating,  JJ.,  concurred. 

Rule  discharged 


C.  P. 

29  April,  1863. 


rTiiE  Manchester  South  Junctiox 

AND  AlTRINCHAM  RAILWAY  COM- 
PANY, Appellants,  v,  Fin.LART0X, 


^     Respondent 

County  Court  Appeal — Railway — Negligence. 

Though  it  is  lawful  to  blow  off  steam  from  a  railiray 
engine,  using  due  care,  yet,  if  this  is  done  in  an  exjMcd 
sittuUioji,  such  as  a  level  crossing,  and  horses  take  fright 
in  consequence,  the  railway  campany  will  be  liable  for 
any  damages  that  ensue. 

This  was  an  appeal  from  the  decision  of  the  judge  of 
the  Manchester  county  court 

The  appellants*  train  had  arrived  at  the  Altrincham 
station,  and  the  train  being  a  long  one,  the  engine 
was  some  little  way  through  the  station,  and  by  a 
level  crossing,  near  which  the  respondent's  carriage 
was  standing,  having  been  prevented  from  crossing  by 
the  gates  being  closed  in  consequence  of  the  approach 
of  the  train.  While  standing  there,  the  engine- 
driver  put  on  the  whistle  and  dischaiged  a  quantity  of 
steam  and  water  through  the  mud-cocks  of  the  engine, 
thereby  enveloping  the  respondents  carriage  in  steam, 
and  causing  the  horses,  which  were  thorough-bred 
and  spirited,  to  take  fright ;  in  consequence  of  which 
they  and  the  carriage  were  damaged.  The  county 
court  judges  found  for  the  respondent,  with  40/. 
damages,  stating,  "  I  was  satisfied  upon  the  proof 
that,  although  it  is  necessary  occasionally  to  relieve 
the  cylinder  by  blowing  off  at  the  mud-cocks,  it  is 
quite  unnecessary,  and  unusual,  to  do  so  in  passing 
through  this  station  or  level  crossing." 

/.  Jones  (Lush,  Q.a,  with  him),  for  the  appellants, 
contended,  that  there  was  no  evidence  of  any  negh- 
gence  on  their  part.     He  cited, 
Reg.  V.  Pearse,  i  B.  k  Ad.  30. 

Milward,  for  the  respondent,  was  not  called  on. 

The  Court  (JFrfo,  C./.,  WiUes^  Syles,  and  Keattngt 
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//.)  were  unanimously  of  opiijion  that  the  judgment 
of  the  county  court  judge  was  right.  The  respondent 
was  on  the  high  road,  where  he  had  a  right  to  be. 
Had  the  appellants  used  due  care,  they  would  not 
hare  been  lii^le  because  the  horses  took  fright ;  but 
here  it  was  proved  the  engineer  blew  off  the  steam  in 
an  unusual  manner. 

Judgment  for  reapondenL 


C.  P.         I  Hodgson  v.  Little. 
29  Afbil,  1863.    ) 

Salmon  Fishery  Act — Obstruction  at  the  Close 

Season. 

The  occupier  of  a  fishing  mill-dam  is  liable  to  a  can- 
tictiim  under  Ike  20th  sect,  of  the  ScUmon  Fishery  Act, 
1S61  (24  £  25  Vict,  c.  109),  for  obstructiTig  the  fish  in 
ikir  passage  up  the  river^  though  he  Tuns  so  altered  the 
dam  thai  it  cannot  be  used  in  its  present  state  as  a 
fishery. 

This  was  an  appeal  from  the  decision  of  justices ; 
the  appellant  had  been  convicted  under  the  20t1i  sect. 
of  the  Salmon  Fishery  Act,  1861  (24  &  25  Vict.  c.  109), 
for  obstructing  salmon  in  passing  up  a  river  after  the 
commencement  of  the  annual  close  season. 

The  appellant  was  the  occupier  of  a  mill  on  the 
rirerTees,  and  a  fishing  mill-dam,  which  had  been 
constantly  used  for  the  purpose  of  fishing.  On  the 
19th  of  May  last,  by  the  desire  of  Ids  landlord,  he 
ceasfil  from  fishing  and  took  away  the  "hecks" 
vhich  were  necessary  for  that  purpose.  The  mill- 
dam  remained,  it  extended  across  the  river,  and  pre- 
ventttl  any  salmon  (except  extremely  active  ones) 
frum  passing  up  the  river.  He  was  fined  for  not 
I'^ving  the  sluices  open  when  the  close  season  com- 
nieuced,  this  season  extending  from  September  1st  to 
February  1st,  part  of  the  dam  was  also  forfeited  by 
tie  justices. 

Mani4y,  Q.C.,  for  the  appellant^  contended  that, 
the  fishery  being  bond  fide  given  up,  and  the  **  hecks" 
removed,  the  obstruction  was  not  a  fishing  mill-dam, 
but  only  a  mill-dam ;  that  the  provisions  in  the  Act 
resi«i>cting  fishing  mill-dams  did  not  apply,  and  that  if 
the  proprietor  of  the  fisheiy  desired  to  have  the  salmon 
I«8S  up  the  river,  he  could  do  so  under  the  jwwers 
given  him  by  the  23rd  sect.,  by  applying  for  permission 
tu  the  Home  Office,  and  then  constructing  a  fish-pass, 
Fttjing  the  appellant  for  any  injury  done.  He  also 
"^il,  that  the  practical  effect  of  the  conviction  being 
aphtld  by  the  Court,  would  be  to  stop  the  appellant's 
siill  during  the  whole  of  the  close  season. 

Damson  (Fowler  with  him),  for  the  respondent,  con- 
tended that  the  dam  of  the  appellant  was  still  a  fishing 
tuill-dam,  as  all  he  had  done  to  alter  it  was  to  remove 
the  **  hecks,"  which  could  be  replaced  at  any  time. 
If  he  were  in  earnest  in  giving  up  the  fishing,  he  ought 
to  alter  tiie  dam  by  means  of  masonry,  and  then  a 


fish-pass  could  be  made  either  by  himself  under  sect. 
25,  or  the  proprietor  of  the  fishery  luider  sect.  23. 

Manisty,  Q.C.,  replied. 

£rle,  C.J. — The  appellant  in  this  case  is  the  occu- 
pier of  a  mill  and  fishing  mill-dam,  and  has  been 
convicted,  under  the  20th  sect.,  for  not  removing 
obstructions  to  salmon  in  passing  up  the  river  during 
the  close  season.  He  had  a  fishery,  i.  e.,  a  material 
contrivance  or  engine  for  taking  fish.  The  20th  sect, 
provides  that  in  the  close  season  all  obstructions  shall 
be  removed.  It  seems  to  me  that  the  conviction  is 
supported  by  the  direct  words  of  the  section.  Though 
the  '*  hecks*'  have  been  removed  so  that  the  fishery 
is  not  available  at  present,  yet  the  rest  of  the  fishing 
mill-dam  remains,  and  no  fish  can  pass,  except  a  few 
that  are  extraordinarily  active.  It  seems  the  purpose 
of  the  IiCgislature  to  secure  a  free  passage  for  the  fish, 
and  old  dams  must  be  altered  to  effect  it.  The  ap- 
pellant says  that  his  old  fishery  is  changed  into  a  mill- 
dam,  but  the  grand  question  is,  whether  he  can  be 
allowed  to  obstruct  the  fish,  and  on  that  point  I  am 
clear  the  conviction  was  right. 

WiLLES,  J. — I  am  of  the  same  opinion,  the  Legis- 
lature says  that  all  obstructions,  of  whatsoever  nature, 
must  be  removed. 

Byles,  J. — The  conviction  is  substantially  right. 
The  Act  provides  for  the  free  passage  of  the  fish  all 
up  the  stream,  and  it  must  be  construed  so  as  to 
preserve  that  passage.  This  comes  within  sect.  25  ; 
it  is  either  a  new  dam,  or  such  an  alteration  of  an 
old  one,  as  to  cause  a  complete  obstruction.  The  word 
fishery  comprehends  a  fixed  apparatus  for  fishing ; 
there  was  one  till  the  19th  May,  and  since  then,  there 
has  been  neither  a  formal  nor  a  legal  abandonment  of 
it ;  it  might  be  used  again  to-morrow.  This  is  a  case 
in  which  we  should  put  a  wide  and  beneficial  construc- 
tion on  the  Act 

Keating,  J. — I  am  of  the  same  opinion.  The 
fish  have  been  obstructed. 

Contictlon  affirmed. 


>    Batterbury  v.  Vysb. 
22  April,  1863.    ) 

Builder^ 8  Contract— -Architect's  Certificate-^' 

Collusion, 

Wliere  the  plaintiff  agreed  with  the  defendant  to  do 
certain  work  upon  the  temis  mentioned  in  the  contract, 
one  of  such  terms  being  that  no  payment  was  to  be 
considered  due  unless  upon  production  of  the  archi- 
tect's  certificate ; — 

Held,  thaJt  a  declaration  setting  out  the  terms  of  the 
agreement,  and  alleging  Viat  the  architect  had  neglected, 
in  collusion  with  Vie  defendant  and  by  his  procure- 
ment, to  certify f  was  good  upon  demurrer. 
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The  declaration  set  forth  an  agreement  for  the  per- 
formance  of  certain  work,  whieh  agreement  provided 
that  the  amount  of  tlie  contract  should  be  paid  by  in- 
stalments, &c.,  the  balance  within  one  month  after 
final  completion  to  the  architect's  satisfaction,  but  no 
paifment  to  be  considered  due  unless  upon  production 
of  the  architects  certificate.  Then  followed  an  aver- 
ment of  the  due  performance  of  the  work ;  and  of  the 
laintiff  being  entitled  to  the  certfficate  of  the  archi- 
ect.  The  declaration  then  stated  that  '^  although  a 
reasonable  time  for  the  said  architect  to  estimate  the 
value  of  the  said  additions  and  omissions,  and  to  certify 
as  aforesaid,  and  for  the  defendant  to  pay  for  the  said 
works,  lias  long  since  elapsed,  yet  the  said  architect 
has  not  estimated  the  value,  &c.,  nor  has  he  certified 
as  aforesaid,  but  he  has  wholly  neglected  so  to  do,  and 
has  unfairly,  improperly,  and  contrary  to  the  tnie 
Intent,  &c.,  neglected  to  estimate  the  value,  &c.,  and 
neglected  to  certify  as  aforesaid,  and  has  so  neglected 
in  collusion  toith  the  defendant,  cmd  by  his  procurement; 
by  means  of  which  premises  the  plaintiff  has  been 
unable  to  obtain  payment  of  the  balance  justly  due 
to  him  for  the  said  works,"  &c. 

Demuiibes  and  joinder  in  demurrer. 

Gaies  in  support  of  the  demurrer.  Jio .  payment 
hero  was  to  be  made  to  the  plaintiff,  except  upon 
the  architect's  certificate  ;  and  it  is  well  established 
that  in  such  a  case  the  furnishing  of  the  certificate 
is  a  condition  precedent  to  the  plaintiff's  right  to 
recover.  There  is  nothing  on  the  face  of  this  declara- 
tion directing  any  duty  on  the  part  of  the  defendant 
which  he  has  not  performed,  and  whereby  he  is 
liable  in  an  action  of  tort  Plaintiff  should  have 
used  the  w(Hti  "fraudulently;"  "collusion"  is  not 
sufficient. 

Stadhard  v.  Lee,  32  L.  J.  Q.  R  75,  and  1  N.  R. 
433, 
authority  in  the  defendant's  favour,  and 

Scott  V.  The  Corporation  of  Liverpool ,  27  L.  J. 
Ch.  641, 
shows  that  anjrthing  which  the  architect  here  has 
omitted  to  do,  gi?es  no  cause  of  action  against  the 
defendant  in  any  way.  The.  plaintiff  attempts  to 
obtain  by  a  side  wind  that  which  he  could  not  obtain 
by  any  other  means.  In  all  cases  where  a  defendant 
has  been  held  liable,  as  at  present  attempted,  the 
certificate  has  been  dishonestly  w^ithheld. 

[Pollock,  C.B.—  **  Collusion"  is  sufficient  to  imply 
fraud.] 

/.  Brown,  in  support  of  the  declaration,  was  not 
called  upon. 

The  Court  {Pollock,  C,B.,  Martin,  Bramwell, 
and  Wilde,  BB.)  were  unanimously  of  opinion  that 
the  declaration  was  good. 

JudgmerUfor  Uie  plaintiffs 


.     •^**'  }     BLA.1CB  V,   THIRSK. 

24  April,  1863.   ( 

Negligence — Contractor  and  Sub-Contractor — 
Master  arid  Servant 

TJie  Commissioners  of  Sewers  employed  the  deftndaiU 
to  "  excavate,  light,  and  watch**  a  sewer.  Defendant 
thereupon  contracted  with  B  to**  light  and  icaidi.^*  In 
consequence  of  B's  nrgligence,  C,  a  child,  fell  i«/o  the 
sewer,  and  was  injured.  In  an  action  brought  by  C 
against  A — 

Held,  tfuU  the  defendant  was  liable. 

Action  for  damages  for  an  injury  to  a  child,  eleven 
years  of  age,  who  had  fallen  into  a  sewer,  through  the 
alleged  negligence  of  the  defendant. 

At  the  trial,  before  Channell,  B.,  two  days  ago,  it 
appeared  that  the  defendant,  Thirsk,  had  entered  into 
a  contract,  with  the  Commissioners  of  Sewers,  to  do 
excavation,  lighting,  and  watching.  Thirsk,  himself, 
had  arranged  with  one  Leeves,  to  do  the  lighting  and 
watching,  while  the  work  of  the  sewer  was  going  on; 
and  Leeves  had  usually  lit  up  a  lantern,  to  protect  the 
public,  as  soon  a.s  the  lights  of  the  neighbouring  shops 
were  put  out.  But  on  the  evening  of  the  acridcnt, 
there  was  less  light  than  usual  in  the  shops  ;  and,  in 
consequence  of  the  darkness,  the  child  fell  into  the. 
sewer.  The  learned  Judge  directed  the  jurj',  that,  if 
they  thought  the  accident  happened  in  consequence  of 
the  works  not  being  lit  up,  they  should  find  for  the 
plaintiff.  Verdict  for  plaintiff ;  leave  being  reserved 
to  move  to  set  aside  the  verdict. 

/.  Broum  now  moved  accordingly.  The  question 
is,  whether  Leeves,  the  person  whose  duty  it  was  to 
keep  the  lights,  was  the  servant  of  the  defendant  I 

Overton  v.  Freeman  and  Another,  11  C.  B.  S67, 
is  very  similar  to  this  case.     There  a  sub-contractor 
put  stones  upon  the  public  pavement,  and  left  them 
there    ungarded,    and    it  was    held    that    the    sub- 
contractor alone  was  liable. 

[Bramwell,  B. — The  obvious  difference  betwern 
the  cases  is,  that  there  the  defendant  did  not  5^iy, 
"dig  stones,  and  leave  them  there  ;"  but  here  lie  sa}"^, 
**dig  a  hole,  and  light  and  watch  it.**] 

A  stipulation  that  the  contractor  will  not  underlet 
the  works,  without  the  consent  of  the  enginci-r,  is  of 
every  day  occurrence.  The  plaintiff  never  apiK-nr?  to 
have  taken  the  least  trouble  to  find  out  who  cnij>Ioycl 
the  watchman.  If  that  principle  is  to  be  usel  t* 
vary  this  case  from  Overton  v.  Freeman,  it  ni'/Ii; 
have  applied  to  the  case  of  Reedie  v.  Lon/^on  ' -f  • 
North-Western  Railvoay  Company  (4  Exch.  244,  *.'.*»•» \ 
where  it  was  held  that  the  railway  company  was  not 
liable  on  account  of  a  death  occasioned  by  the  i.-  ;;ii' 
gence  of  a  servaut  of  a  contractor  to  the  coniT^iwy, 
although  the  company  had  reserved  to  themselvi^  t^'" 
power  of  dismissing  the  contractors  sen^auts  u*' 
incompetence. 
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[MAP.TIX,  B.,  referred  to 
Sevti  V.  Mayor,  <tc.,  of  MancJtesieTf  27  L.  T.  Ex. 

82.] 
Knigkl  r.  Fox,  5  Exch.  721, 
beers  also  a  strict  resemblance  to  this  case. 

piAiiTix,  B. — There  is  a  case,  decided  in  the  C.  B., 
in  which  a  man  had  contracted  with  a  sub-contractor, 
and  it  was  held  that   the  act  there  was  piimariiy 
the  act  of  the   servant,    who  put   down  the   coals  ; 
and  secondly,   the  act  of  the  person  who  employed 
him.]  • 
[P«)j.LOC'K,  C.  B. — In 
Bole  V.  The  SiUbigbmime  and  Sheemess  Railway 
Company,  6  H.  &  N.  488, 
it  was  held  that  where  the  mischief  arises  directly 
from  the  act  ordered,  and  not  from  an  act  merely  col- 
Jat4»nd,  tlie  employer  is  responsible.] 

I  ailmit  that  if  he  had  contracted  with  me  to  do 
a  thuig,  and  lie  did  it  wrongly,  and  injury  happened 
theTtfoy,  then  I  should  be  responsible.  But  if  I  con- 
tract with  him  to  put  up  hoarding,  and  ho  engage 
other  men  to  do  it,  who  cause  an  accident  by  their 
negligence,  I  should  not  then  be  responsible. 

Pollock,  C.B. — ^There  must  be  no  rule.  The  hole 
VRis  dog  under  defendant's  immediate  directions.  If 
h<'  is  the  cause  of  the  hole  being  dug,  and  it  is  not 
properly  lighted,  it  is  no  answer  to  an  action  for 
negligence  that  he  had  a  contract  with  another  person 
for  lighting  it. 

Martin',  B. — I  think  so  too.  I  come  to  tliis 
decision  independently  of  Hole  v.  The  SiUiTt^boume 
atid  Sheemess  Railtcay  Company.  I  think  this  a  case 
of  master  and  servant,  f 


BtAMWELL,  B.,  concurred. 


Rule  refused. 


AV.'.»— See  Pidcard  v.  Smith,  10  G.  B.  (n.  s.)  470. 
t  See  BuUcr  v.  Hunter,  81  L.  J.  Ex.  214. 


S    Lewis,  Assignee,  &c.  v.  White. 
,   ^ 

Partnership — Rights  of  solvent,  and  of  Assignees 
of  insolvent,  partner. 

An  aitctimiecr,  bnng  employed  by  a  solvent  partner 
^  srll  certain  partnership  goods,  was  s-ned  by  the  assignees 
*^ft}ic  in^lvait  partner  in  trover  for  tJieir  conversion: — 

Held,  thai  tJiC  action  did  not  lie. 

This  was  an  action  of  trorer  to  recover  from  dc- 
f»'D  Jant,  an  auctioneer,  a  sum  of  money  for  the  con- 
ursion  of  ecrtain  goods.  It  was  tried  before  Pollock, 
C.B.,  aad  a  rerdict  found  for  the  plaintiff.  A  rule 
f>u»  to  act  tmio  the  verdict  having  been  obtained  by 


whether  the  assignee  of  a  bankrupt  partner  can  sus- 
tain an  action  of  trover  agaiost  the  assignee  of  a 
solvent  partner  ? 

[Martin,  B. — Have  they  foxmd  the  partnership  I] 

[/.  Brown.  They  have,  in  fact,  admitted  a  partner- 
ship ;  the  Lord  Chief  Baron  did  not,  however,  leave 
that  to  the  jury  :  he  said  it  was  clear.] 

[Martin,  B. — Suppose  there  is  a  partnership,  can 
it  be  contended  that  a  partner  coidd  not  go  to  the 
auctioneer  and  order  him  to  sell  the  goods  without 
making  the  auctioneer  responsible  for  the  value  of 
them  to  the  other  partner  ?  ] 

Morgan  and  Another,  v.  Marquis  and  Another, 
23  L.  J.  Ex.  21  ;  and  9  Exch.  145, 
is  somewhat  similar  to  this. 

[Bramwell,  B. — That  case  seems  to  be  against  you.] 

Hawkins,  Q.C.,  and  /.  Broian,  were  not  called 
upon  to  BU2)port  the  rule. 

Pollock,  C.B. — On  rcfemng  to  the  judgment  to 
Morgan  v.  Marquis,  I  find  that  Pen-in  and  Shute  were 
tenants  in  common  ;  and  we  held  that,  upon  Perrin's 
bankiTiptcy,  the  assignees  became  tenants  in  common 
with  Shute,  and  that  they  could  not  maintain  the 
action  against  the  defendant  because  the  goods  were 
lawfully  sold  by  the  authority  of  Shute.  That  prin- 
ciple applies  here,  and  therefore  the  rule  must  be 
made  absolute. 

Martin,  Bramwell,  and  Wilde,  BB.,  concurred. 

Rule  absolute. 


BetivniW9h0W«A  cause  against  it.     The  question  is, 


)  The  Ornamental  Pi'rooraphic 
27  April,  1863.  i  Woodwork  Company  v.  Brown. 

Joint  Stock  Companies  Acts — Calls — Subscrip- 
tion of  Capital. 

A  person  who  lias  subscribed  for  shares  in  a  joiivt 
siocJc  company,  is  liable  for  calls  in  respect  thereof, 
althowjh,  at  Hic  time  of  action  brought,  not  half  the 
capital  intended  to  he  raised  was  subscribed  for,  nor  yet 
a  fntfficiejit  sum  to  enable  tJte  company  to  carry  on  the 
business  for  which  it  was  formed. 

Demurrer,— The  declaration  was  for  money  payable 
by  the  defendant  to  the  plaintiffs  for  calls  upon  shares 
in  the  capital  of  the  pbintifTs'  company  duly  made  by  the 
plaintiffs,  then  and  stiU  being  a  joint  stock  company, 
duly  registered  under  the  Joint  Stock  Companies  Acts 
in  force,  which  calls  were  duly  made  upon  the  defen- 
dant, and  became  due  by  him  iu  respect  of  100  shares 
in  the  capital  of  the  said  company,  of  which  said  sliares 
the  defendant  was,  when  the  said  calls  respectively 
were  made,  and  still  is  the  holder,  and  which  calls 
remain  unpaid,  although  the  times  duly  appointed, 
&c.,  have  respectively  elapsed,  and  although  the  defen- 
dant has  had  due  notice,  &c.  And  for  interest  payable 
by  the  defendant,  as  the  holder  of  the  said  shares, 
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to  the  plaintiffs  upon  the  amount  of  the  said  calls 
respectively  made  as  aforesaid  by  virtue  of  the  4th 
Article  of  Table  B,  subjoined  to  the  "Joint  Stock 
Companies  Act,  1856,"  being  one  of  the  articles  of 
association  of  the  plaintiffs  agreed  to  by  the  defendant 
and  the  plaintiffs. 

2nd  Plea. — That  by  the  memorandum  of  asso- 
ciation of  the  said  company  duly  registered  under  the 
said  Acts,  and  upon  which  the  certificate  of  incorpora- 
tion of  the  said  company  was  issued  under  the  said 
Acts,  it  is  stated  and  represented  that  the  capital  of 
the  said  company  was  to  be  30,0002.  in  6000  shares  of 
5^  each,  and  the  defendant  applied  for  and  accepted 
shares  in  the  said  company  upon  the  faith  of  such 
statement  and  representation  as  to  the  said  capital,  and 
that  he  never  accepted  nor  agreed  to  be  the  holder  of 
any  shares  in  any  other  company  than  a  company  tchose 
capital  and  shares  were  to  be  of  the  amount  and  number 
hereinbefore  meniioned^  and  that  he  never  was  and  is 
not  a  holder  of  any  shares  in  the  said  company,  except 
by  virtue  of  his  having  so  applied  as  aforesaid,  and  the 
defendant  further  says,  that  the  said  intended  capital 
never  was  nor  could  be  raised,  and  that  the  said 
number  of  shares  was  never  subscribed  for,  or  taken, 
or  accepted,  but  only  a  small  and  insignificant  and 
insufficient  portion  thereof^  and  less  than  one-half  of 
the  said  number  of  shares,  and  that  the  said  company 
could  not  and  did  not  at  any  time  procure  holders  of 
any  greater  number  of  the  said  proposed  shares  than 
above  aforesaid,  and  the  company  in  which  the  defen- 
dant so  accepted  shares  as  aforesaid,  never  wasfomud  ; 
and  farther,  that  the  defendant  never  at  any  time  after 
he  so  accepted  the  said  shares  in  the  said  intended 
company  as  aforesaid,  agreed  or  consented  that  the 
said  company  should  commence  or  carry  on  business 
with  the  said  number  of  shares,  the  same  being  alto- 
gether too  small,  insignificant,  and  insufficient  in  that 
behalf,  and  that  he  never  at  any  time  derived  or  re- 
ceived any  benefit,  profit,  or  advantage  whatever  from 
the  said  company  in  respect  of  his  having  so  accepted 
the  said  shares  as  aforesaid  ;  and  Itirther,  that  the  said 
interest  in  the  declaration  secondly  mentioned,  is 
claimed  upon  calls  made  upon  the  defendant  in  respect 
of  the  shares  so  accepted  by  him  as  aforesaid,  and  not 
otherwise. 

Demurrer  thereto,  and  joinder  in  demurrer. 

ffayes,  SerjL^  appeared  to  support  the  demurrer. 

Sect.  9  of  19  &  20  Vict  c  41,  says  that  Table  B  of 
that  Act  is  to  regulate  the  company,  and  be  binding 
upon  the  company  and  shareholders,  unless  there  are 
special  articles  of  association  prescribing  otherwise. 
If  there  are  special  clauses  in  any  such  articles  to 
interfere  with  the  ordinary  operation  of  the  Act,  the 
defendant  ought  by  his  plea  to  show  it. 

[Wilde,  B.— Sect.  41  speaks  of  contracts  on  behalf 
of  any  company  registered^  and  a  company  cannot 
be  registered  until  seven  persons  sign  the  memo- 
imndum.] 


There  is  nothing  in  this  case  to  distinguish  it  from 

Fox  V.  Clifton,  6  Bing.  776. 
[Bramwell,  B. — ^That  was  not  an  action  between 
the  company  and  a  shareholder.] 

This  may  be  a  claim  for  calls  to  pay  off  a  lawful 
debt  of  the  company,  which  could  not  be  paid  off  in 
any  other  manner.  This  company  is  incorporated, 
and  there  is  a  general  power  given  to  the  corporation 
to  make  calls.  It  is  for  the  defendant  to  show  the 
contrary.     He  referred  to 

Fox  V.  Clifton,  6  Bing.  776, 
and  cited. 

The  London  and  Continental  Insurance  Company 
V.  Redgrave,  4  C.  B.  (n.&)  524. 

Garth  supported  the  plea. 

It  is  not  sufficient  to  support  this  action  that  seven 
persons  merely  sign  the  memorandum  of  association, 
each  taking  a  share,  and  that  the  company  is  registered. 
They  must  put  themselves  in  a  position  to  commence 
business.  Unless  sufficient  capital  be  subscribed  for, 
the  purposes  for  which  they  are  constituted  cannot  be 
carried  on. 

ffowbeach  Coal  Company  v.  Teague,  29  L.  J.  Ex. 
187, 
is  in  the  defendant's  favour.  The  plea  here  says,  that 
not  half  the  capital  to  be  raised,  was  raised,  and  thAt 
it  could  not  be  raised.  As  to  the  preliminary  expenses 
of  the  company,  if  there  were  not  a  sufficient  sum 
subscribed  for  to  pay  them,  the  company  would  have 
to  be  wound  up. 

Pollock,  C.B.—I  think  the  plaintiff  is  entitled  to 
recover — ^substantially  the  second  plea  says,  I  did  not 
fnibscribe  to  your  company.  The  question  is,  does  the 
Act  of  Parliament  create  the  restraint  argued  for  by 
Mr.  Garth?  I  think  not,  and  that  Tabid  Bis 
applicable. 

Martin,  B.—I  am  of  the  same  opinion.  The  plea 
is  bad.  I  think,  moreover,  that  the  ordinary  meaning 
must  be  given  to  the  lang^uage  of  an  Act  of  Parlia- 
ment, and  that  its  provisions  should  be  carried  out  to 
their  full  extent.  A  great  deal  of  mischief  is  done  by 
coustruing  an  Act  of  Parliament  so  as  to  meet  a 
particular  case.  I  agree  with  the  decision  in  The 
London  and  Continental  Assurance  Company  v.  Red- 
grave ;  and  if  the  Act  of  Parliament  bears  heavily 
upon  shareholders,  it  is  for  the  Legislature,  and  Jii't 
for  us,  to  interfere. 

Bramwell^  B.  —  I  am  of  the  same  opinion,  ^^ 
I  entirely  agree  with  what  has  fallen  from  ^ny 
Brother  Martin,  as  to  the  construction  of  the  Act 
of  Parliament  It  is  manifest  the  company  ^  ^ 
corporation  for  the  entire  amount  of  capital  ^o 
be  subscribed.  Table  B.  gives  the  power  to  make 
calls,  and  parties  need  not,  unless  they  choose,  sub- 
scribe to  a  company  having  power  to  make  calls,  as  iu 
this  case. 
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WiiDii  B. — I  am  also  of  the  same  opinioiL  I 
a^e  with  vhat  has  been  said  about  the  constraing  of 
Acts  of  Fkdiament ;  bat,  at  the  same  time,  I  see  no 
hardship  in  the  act  in  question.  As  soon  as  the 
memoiandmn  is  subscribed,  the  persons  so  subscribing 
}xscome  a  company ;  and,  under  the  regulations  of  the 
Act,  they  may  make  calls  at  once.  There  is  no  hard- 
ship in  that.  It  is  a  person's  own  fault  if,  in  spite  of 
the  coBseqnences,  he  becomes  a  member.  The  prin- 
ciple of  the  Act  is,  to  leave  every  one  to  take  care  of 
himself;  and  this  is  a  perfectly  sound  principle. 

Judgment  for  (he  plaitUiffa, 


I  PAiirrE&  and  Another  if.  Abel. 


28  Afeil,  1863 


AUomgy  and  Client. — AtUfhority  to  borrow 

fiumey, 

A  gate  to  B,  his  aUomeyf  an  authority  to  borrow 
100/.  upon  smne  deeds  which  he  placed  m  his  hands  for 
Oapurpose,  Shaving  shown  those  deeds  to  C,  borrowed  a 
yiveh  larger  sunt  nominally  for  A,  and  delivered  to  C 
a  vwrtgage  deed  purporting  to  be  executed  by  A  and  S, 
^tcA«A  was  a  forgery  as  to  A*s  execution  of  it.  A  . 
'^^  wjt  receive  the  money  from  C  so  adva/nced  by  C, 
fcrf  ncevced  from  B  several  smaU  advances  of  B*s 
^f^vumey,  and  gave  B  a  100l.]promis8ory  note,  in  part 
P^ymetU. 

Held,  that  the  authority  to  borrow  1001.  on  the  deeds 
^  liot  entitle  C  to  recover  to  thai  amount  as  against 
AfOaSu  advance  was  made  by  C  to  B  onihe  strength 
"f  iKe  mortgage. 

This  was  an  action  brought  for  the  recovery  of  a 
<^  of  money  alleged  to  have  been  borrowed  of  the 
P^mtiffs,  for  the  use  of  the'defendant,.  upon  a  mort- 
age executed  by  defendant  and  his  attorney. 

At  the  trial  before  Erie,  C.  J.,  at  Derby,  it  appeared 
that  the  plaintiffs  were  trustees  of  a  friendly  society, 
^  as  such  were  in  the  habit  of  advancing  money  on 
loans.  The  defendant  Abel,  in  1860,  employed  Shaw, 
»a  attorney,  to  borrow  money  for  him,  and  for  that 
ptirpose  placed  some  title  deeds  in  his  hands.  Shaw, 
pQTporting  to  borrow  for  the  defendant,  on  the  strength 
of  these  deeds,  applied  to  the  plaintiffs  for  a  loan,  and 
«3cceedcd  in  getting  an  advance  of  420^.,  for  which  he 
gave  them  a  mortgage  deed,  dated  the  16th  day  of 
Joiie,  1860y  and  purporting  to  be  made  between  Abel, 
cf  the  first  part,  Shaw,  of  the  second  part,  and  the 
pUintifiii  of  the  third  part  With  respect  to  this 
^aetkniy  the  defendant  Abel  swore  that  he  never 
^mved  tiM  4202.  advanced  upon  the  deed,  and  that 
^  deed  iiidf  was  a  forgery,  he  not  having  exeeuted 
)t  He  had,  however,  borrowed  various  sums  of  money 
«f  Siai^  ttttoiiBting  altogether  to  198{.,  exclusive  of 
^^  teta(  advance  having  been  made  to  him  on 
^  MitaUb  1860.  The  defendant's  case  was,  that 
^  ^nitaiil  ttdl  moniy  of  Shaw,  that  he  gave  him  a 


promissory  note  for  1001.  in  part  payment,  and  exe- 
cuted to  him,  the  following  September,  a  mortgage  for 
the  remainder :  but  that  he  never  borrowed  from  the 
plaintiffs,  and  that  the  deed  of  the  16th  June,  1860, 
was  a  forgery.  Upon  these  facts  the  jury  found  for 
the  defendant,  leave  being  reserved  to  the  plaintiffs 
to  move  to  set  aside  the  verdict,  and  to  enter  it  for  the 
plaintiffs  for  1002.,  or  for  a  new  trial. 

A  rule  having  been  obtained  by  Mayes,  Serjt,,  pur> 
Buant  to  leave  reserved  : 

A.  WUls  (with  whom  was  Hayes,  SerjL),  in  support 
of  the  rule. 

The  first  point  to  be  considered  is,  what  is  the 
nature  of  the  authority  of  the  person  who  effected  the 
transaction,  and  secondly,  what  the  effect  of  his 
having  exceeded  his  authority!  ShaVa  authority 
was  general  to  raise  money  upon  the  title  deeds,  so 
that  it  would  have  been  perfectly  condstent  with  that 
authority,  if  he  had  gone  to  the  banker's,  and  had 
deposited  the  deeds  with  him  for  an  advance.  If  so, 
what  difference  can  it  make  that  the  instrument 
turns  out  to  be  a  foigery,  i.e.,  no  deed  at  all !  The 
rights  of  the  parties  then  remain  as  if  that  deed  had 
never  been  given  for  the  money.  Although  he  did 
this,  yet  he  properly  executed  Mb  authority  by  borrow- 
ing, at  any  rate,  1002. ;  and,  having  executed  his  autho- 
rity, the  defendant,  his  principal,  is  liable.  There  is 
a  case  (in  the  JurisC),  which  decides  that  the  fact  of 
the  money  being  lent  under  such  circumstances  entitles 
the  lender  to  recover. 

Tales  V.  Aston,  4  Q.  B.  182, 
is  to  the  same  effect.  There  plaintiff  had  money 
secured  to  him  by  deed,  but  as  the  deeds  contained  no 
covenant  to  pay,  he  sued  in  debt,  for  money  payable  on 
demand,  money  paid,  money  lent,  interest,  and  on 
an  account  stated,  ffeld,  tiiat  he  was  entitled  to 
recover  the  whole  sum  on  proof  that  he  had  paid 
it,  as  alleged,  and  that  he  was  not  bound  to  declare 
upon  the  deed. 

Now,  Shaw  had  authority  to  borrow  money  on  these 
deeds.  It  was  just  as  effectually  borrowed  by  Abel  as 
if  the  money  had  found  its  way  into  his  own  hands. 
The  only  objection,  therefore,  is  that  there  was  a  forged 
mortgage.  Where  a  man  has  authority  to  borrow 
money  and  forges  Exchequer  bills,  that  forgery  is  no 
defence  to  an  action  against  him  who  gave  the  autho- 
rity :  it  has  been  so  decided.  But  if  forged  Exchequer 
bills  do  not  defeat  the  action,  why  should  a  forged 
mortgage? 

[Pollock,  C.B. — ^Abel  authorised  his  attorney  to 
borrow  so  much  money,  and  his  attorney  borrowed 
more.  Abel  received  the  money  from  Shaw  as  Shaw's 
money,  and  gave  him  a  promissory  note  for  part,  and 
a  mortgage  for  the  remainder.] 

My  point  is,  that  the  borrowing  the  £100  for  which 
the  note  was  given  was  an  execution  of  the  authority 
to  that  extent.  The  first  advance  to  Abel  was  on  the 
28th  June« 
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{WWDE,  B. — In  point  of  fact  Shaw  neyer  did  borrow 
for  AbeL  He  showed  the  titie-deeds,  it  is  tnie,  but  he 
borrowed  for  hinuelfy  not  for  Abel ;  and  Abel  borrowed 
money  of  Shaw,  and  not  as  coming  from  the  plaintiff 
Painter.  Therefore  there  is  a  difficolty  at  both  ends  of 
the  transaction.] 

He  gets  this  money  by  means  of  an  authority : 
should  it  not  be  taken  to  be  borrowed  in  porsuance  of 
that  authority  T 

[Brakwell,  B. — How  can  yon  make  two  contracts 
out  of  one  ?  If  your  argument  be  correct,  it  would  be 
npon  this  piinciple» — ^that  when  a  person  has  got 
another's  money,  no  matter  what  he  does  with  it,  it 
becomes  at  once  money  had  and  received  by  the  bor- 
rower to  the  use  ^  the  person  who  gare  the  authority, 
fittppoee  that  Shaw  had  stolen  it  oat  of  Painter^s 
pocket  Painter  might  cleailyhaye  sued  Shaw.  There- 
fore^  it  is  not  in  the  nature  of  a  contract  between 
Painter  and  AbeL] 

It  was  not  agreed  that  the  borrowing  should  be  by 
specialty  contract. 

[ILlbtdt,  B.---The  aetoal  borrowiag  was  upon  an 
«&dertaklng»  and  not  on  a  mortgage.  That  makes  an 
end  of  the  caae.  The  Maey  is,  thatthe  loan  was  ad- 
vanced uptm  the  deeds.  I  beliere  that  Taies  y.  AsUm 
has  not  been  uniyersally  approyed.] 

The  eases  are  collected  in 
l%(mp$mr.  Dmmpori,  2  Smith's  L.  C. 

Is  it  not  there  held  that  a  person,  who  has  been 
lareated  in  this  fraudulent  way,  has  his  option  f  Ought 
Shaw  not  to  be  held  to  have  executed  the  authority  as 
far  as  it  went?  There  is  a  ease  where  it  was  held 
that,  if  one  has  autliority  to  deliyer  Black  Acre,  and 
be  deliyer  oyer  Black  Acre  and  White  Acre,  the 
deliyery  is  good  as  to  Black  Acre. 

[PoLLOCTt,  C.B.— But  if  I  deliver  my  title  deeds 
to  a  man  to  borrow  money  upon  them,  and  he 
exaeutss  a  mortgage,  the  money  is  advanced  upon  the 
mortgage.  The  tiUe  deeds  are  for  nothing  more  than 
to  secure  the  lender ;  the  money  is  borrowed  on  the 
mortgage.] 

[Mjlrtik,  B. — ^There  is  no  money  had  and  received 
hoe^  There  is  money  lent,  which  was  paid  by  a 
cheque.  It  was  no  portion  of  the  money  paid  by 
Fainter  to  Shaw.] 

He  cited 
PtrrtfhBrrick  r.  AtMood,  27  L.  J.  Ch.  141. 

Pield,  Who  appeared  to  show  cause,  was  Hot  called 
Upon* 

P0U0G<;  C.  B.— The  rale  must  be  diuhaiged.  The 
facts  of  the  esse  are  these  : — ^Mr.  Abel  authorises  his 
attorney,  SliaW,  to  borrow  100/.  npon  a  mortgage. 
He  gives  him  his  title  deeds  for  that  puipoee*  On  the 
18th  June,  1860,  Shaw  received  4201,,  and  gave  in 
exchange  a  mortgage  to  that  amount.  Having  got  the 
money,  he  stated  that  there  waa  a  dii&eulty  in  getting 
it|  and  otherwise  advances  certain  moneys  to  Abel 
upon  a  promissoiy  note ;  and  Abel  aftengrards  exe- 


cuted a  mortgage.  The  question  is,  whethtr,  under 
these  circumstances^  we  can  imply  an  engagement  of 
any  sort,  so  as  to  compel  Abel  not  only  to  pay  the 
promissoiy  note,  but  that  portion  of  the  money  which 
Shaw  had  borrowed  beyond  the  amount  t  It  has  been 
argued  that,  owing  to  the  authority.  Painter  is  entitled 
to  recover  for  money  lent  An  action  for  money  lent 
must  be,  however,  for  a  real  loan  of  money.  The 
action  for  money  paid  may  be  very  often  of  sucli  a 
kind  as  to  enable  the  Court  to  do  what  may  be  called 
the  equity.  But  the  action  for  money  lent  can  only 
be  for  the  actual  loan  of  money.  The  authority  here 
was  to  raise  money  by  deed ;  but  no  such  deed  was 
executed  by  the  defendant.  A  remark  of  my  brother 
Martin,  shows  that  this  transaction  is  irregnlar.  If 
we  were  to  decide  against  the  defendant,  Abel  wofuld 
be  cheated  out  of  his  money. 

Martik,  B. — I  am  quite  of  the  same  opinion.  It 
is  said  the  plaintiff  is  entitled  to  recover  for  moDpy 
lent,  OS  there  is  no  security  by  deed.  It  shouldi  no 
doubt,  be  recovered  as  money  lent,  if  recoverable  at 
all.  But  had  Shaw  authority  to  borrow  money  other 
wise  than  by  mortgage  ?  The  defendant  told  bim  he 
proposed  to  raise  the  money  by  mortgage ;  and  he 
placed  his  title  deeds  in  his  hands  for  that  purpose. 
Thereupon  Shaw  exceeded  his  authority  by  borrowing 
420/.,  and  gave  for  that  what  purported  to  be  a  mort* 
gage,  but  which  proved  to  be  a  foi^ry.  Then  it  ii 
contended,  that  though  he  exceeded  his  authority  by 
borrowing  beyond  the  100/.,  an  additional  sum  of 
320/.,  yet  the  authority  is  good  for  the  100/.  I  do  not 
think  this  can  be.  If  I  give  authority  to  buy  one 
horse,  and  two  be  bought,  I  cannot  be  made  liable  for 
both.    This  is  as  clear  a  case  as  can  bo« 

Bbahwsll,  B.^1  am  also  of  opinion  that  the  rule 
should  be  discharged.  Upon  the  point  that  Ht. 
Wills  has  made,  it  seems  to  me  very  clear  that  that 
alone  will  not  do.  Defendant  never  authorised  Shav 
to  borrow  what  he  did.  It  is  argued  that  the  borrow- 
iog  was  authorised  as  to  100/.  at  any  rate,  and  that 
that  was  an  execution  of  the  authority.  That  sign- 
ment  was  not  a  good  one*  It  ii  exercising  a  different 
authority.  If  a  man  has  authority  to  build  a  bndgv 
with  three  arches,  that  does  not  authorise  him  to  boild 
it  with  five.  It  is  almost  impossible  to  draw  the  line 
where  there  ia  an  authority  given,  and  something  mon 
has  been  done,  or  some  different  thing,  than  that 
authorised.  In  the  case  of  the  horBes,  the  authority 
is  precisely  pursued  as  to -one  hone.  But  here  th« 
transaction  cannot  be  separated  into  two.  Here  tb^re 
was  a  doing  of  something  else  than  that  intended  by  th« 
original  authority.  Then  it  was  said*  yon  may  afttrr* 
wards  complete  the  transaction  by  passing  the  money 
to  the  defendant's  hands.  Kow,  if  Shaw  had  said—"  I 
have  borrowed  for  yon  100/. ;  here  they  an ;"  if  that 
had  been  done,  Shaw  would  have  given  Painter  ari^t 
to  say— **Yoo  have  bocrowed  money»  I  will  adopt 
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that'*  Bat  here  he  was  borrowing  money  of  Shaw. 
Therefore^  I  think,  that  enda  the  case  also  ;  and  thus, 
vhicherer  way  yon  view  it,  I  think  the  defendant 
entitled  to  our  judgment 

Wilde,  B.— I  don't  thlidt  I  am  entitled  to  go  quite 
so  far  in  cases  where  the  authority  has  been  exceeded. 
I  think  that  in  aome  cases  of  exceeded  authority  the 
drcomstonces  will  bind  the  principal.  But  I  find  here 
a  difficulty  in  applying  the  principle  urged  by  Mr. 
Wills  in  these  cases.  I  think  there  is  here  a  defi- 
ciency of  evidence.  Independently,  however,  of  the 
difficulty  uigad  by  my  brother  Martin,  this  was  a 
transaction  in  which  Shaw  did  not  borrow  at  all  for  the 
defendant.  Abel  had  the  money  firom  Shaw  himself; 
and  therefore  the  case  entirely  fails. 

Rule  discharged. 


25  April,  1863 
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Coram— ToujocK,  C.B.,  Martin,  B.,  Wiohtman, 
Williams,  and  Keating,  JJ. 

Larceny — Friendly  Society — Possesnon  of 
Servant  of  Trustees* 

The  prisoner  wea  a  shareholder  in  a  friendly  society, 
Bi  took  from  a  till,  money  under  the  charge  of  a  ser- 
rent  of  the  society,  and  for  which  thai  senkuU  was 
^nondUy  accountable  to  the  society.--^ 

Held,  that  the  prisoner  was  guilty  of  larceny. 

This  case  was  stated  by  Mellor,  J*,  before  whom  the 
pn^Kmer  was  tried  and  convicted,  at  the  last  assizes 
at  Chester,  for  stealing  5L,  alleged  in  one  count  to  be 
tlie  money  of  David  Bancroft ;  and  in  the  second 
^ont  to  be  the  money  of  the  Stockport  Industrial  and 
Equitable  Co-operative  Society.  There  was  evidence 
^t  this  society  was  duly  enrolled,  but  there  was  no 
eiidenco  that  trustees  had  been  appointed  pursuant 
to  18  &  19  Vict  c.  63,  s.  18.  The  proceeds  of  the 
society  consiiited  of  the  payments  of  the  members  in 
^^sftd  of  shares  held  by  them  therein,  and  the  affairs 
vtre  managed  by  a  committee  of  shareholders  of 
^ch  the  prisoner  was  a  member,  and  under  their 
3Qiierintettdence  the  actual  duties  of  management  were 
^Tfomled  by  a  general  manager  and  a  treasurer.  The 
^Jci«ty  occupied  several  sets  of  premises  as  stores  for 
Ijwxia,  which  were  provided  from  the  funds  contri- 
^ted  hf  the  members,  and  were  sold  to  members  of 
*li2  lociety. 

One  of  theie  stores  was  tmder  the  care  of  David 
^croft,  a  boy  aged  thirteen,  and  it  was  his  duty  to 
"^^^  the  goods  at  the  store,  and  each  day,  before 
^Hutting  1^^  the  treasurer  called  at  the  store,  and 
"^^  an  aeooimt  with  Bancroft  of  all  money  received 
by  the  ktta^  giving  to  Bancroft  a  duplicate  of  such  ] 


account  for  his  protection,  and  keeping  tiie  account  in 
a  book  belonging  to  the  society.  ' 

On  Christmas  eve  the  account  had  been  settled  A 
usual ;  but,  as  the  store  was  kept  open  after  such 
settlement,  11.  lis.  M.  was  teceived  by  Bancroft,  and 
remained  in  the  till.  The  prisoner  had,  occasionally, 
called  at  the  store  to  assist  Bancroft  (as  he  said),  and, 
in  consequence  of  suspicion  entertained  by  some  mem- 
bers of  the  committee,  one  of  them,  on  Christmas 
Day,  proceeded  with  Bancroft  to  the  store,  and  having 
taken  the  money,  and  marked  a  portion  of  it,  he  then 
restored  the  money  so  marked  to  the  till. 

On  the  opening  of  the  store  on  the  26th  January, 
the  prisoner  called  there,  and  whilst  (as  he  supposed) 
the  attention  of  the  boy,  Bancroft,  was  occupied  in 
his  business,  the  prisoner  was  seen,  by  a  person 
secreted  for  the  purpose  of  observing  him,  to  take  two 
half-crowns  of  the  marked  money  from  the  tQl,  and 
put  them  into  his  pocket,  and  go  away. 

At  the  trial  it  was  objected  that,  as  the  prisoner  was 
a  member  of  the  society,  and  a  shareholder  in  the 
funds,  he  could  not  be  convicted  on  either  count ; 
also,  that  the  possession  of  Bancroft  Was  the  possession 
of  the  society ;  and  that  the  possession  of  the  society 
was  the  prisoner's  possession  in  common  with  the 
otlior  members. 

The  objection  being  overruled,  the  case  Went  to  the 

jury,  and  the  prisoner  Was  convicted ;  btit  judgment 

.  was  postponed,  and  the  prisoner  was  dischaiged  on 

his  own  recogliisance,  to  appear  and  receive  sentence 

when  called  upon. 

Counsel  Were  not  instructed  to  ai^e* 

The   Couat  affirmed  the   conviction.     Bancroft 

having  received  money  for  which  he  himself  was  per* 

sonally  accomitable,  he  was  sufficiently  possessed  of 

the  money  to  make  it  a  stealing  from  him ;  and  one 

in  the  relation  in  which  the  prisoner  stood  towards 

the  society,  may  be  guilty  of  the  offence  charged,  eten 

though  he  be  one  of  the  subscribers  and  a  shareholder 

of  the  society* 

ConfficUon  affirmed. 

iVote.— See 
Reg.  V.  RranUey,  Buss.  &  By.  479 ; 
Reg.  V.   Webster,  81  L.  J.  M*  C.  17 ; 
18  k  10  Vict  c.  68,  s.  18* 


Divdroe. 

21  AfbiL,  1868 


.1 


Hall  v.  llAtli 


Suit  for  Judicial  Separation  on  ground  of 
Cruelty  —  Adultery]  pleaded  in  reply  — 
Practice. 

A  suit  having  been  instituted  by  a  husband  for  a 
judicial  s^Mration  from  his  wife  on  the  ground  of 
her  erueUy,  Me  latter,  besides  traversing  (hs  charge^ 
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pleaded  thai  the  Auf&oful  had  leen  guiUy  of  aduUery, 

On  an  applicaUon  to  the  Court  by  the  peUHoner^e 

eouneU  on  motian  to  drike  out  eo  much  of  the  rttpon- 

denJPe  aneioer  at  amiained  the  reeriminaiory  chmrge^  U 

vme  rtfiuedf  fhe  proper  eowrte  being  to  demur  to  the 

plea. 

» 
A  ImslMaid  liaving  instituted  a  snit  for  a  Judicial 

separation  on  the  gronnd  of  Lis  wife's  cruelly,   the 

latter  filed  an  answer  denying  Uie  chatge,  and  pleaded 

inter  alia^  that  the   petitioner  had  been  gniltj  of 

adultery. 

SpUiks,  Dr.,  for  the  petitioner,  now  moved  the 


Court  to  strike  out  of  the  answer  those  paragiaplu 
containing  the  chaige  of  adulteiy.  Adultery,  eren  if 
established,  conld  constitute  no  reply  to  chaiges  of 
cruelty. 

Trittram,  Dr.,  for  the  respondenti  contended  that 
the  pleas  were  relevanL 

The  Judge  Oedikabt.^I  will  not  decide  upon 
motion  whether  adultery  may  be  pleaded  in  answer  to 
a  suit  instituted  on  the  ground  of  cruelty.  The  proper 
course  for  the  petitioner  is  to  demur. 

^  MoHonrefueel 


i  xat.  isds.] 


THE  NEW  REPORTS. 


87 


EQUITY. 


Honse  of  Iiords.    }   Elliot  v.  North 
13, 17,  20,  24  March,   >  Eastern  Railway 
24  April,  1863.        )  Company. 


?«««<— Thb  Lord  Chrlmrford,  The  Lord 
KiNGSDOWN,  and  other  Lords. 

Railway — Sale  of  Land,  with  Reservation  of 
Minerals — Support — Withdrawal  of  Water 
from  Mine — Form  of  Injunction, 

Where  a  neighbourifhg  laridovmer  conveyed  to  a  mil' 
vntf  company,  before  the  Railway  Clauses  Consolida- 
ticnAefj  a  strip  of  land  for  the  purposes  of  the  railxoayy 
i^  cortZf  and  minerals  under  the  land  being  reserved, 
hU  no  provision  was  made  by  the  Special  A  ctfor  securing 
odj<icciU  and  subjacent  support  {or  the  provision  vxjts 
f^nfiiied  to  subjacent  support  only),  it  was  held,  tluU 
Oi*  railuny  company  acquired  a  Common  Law  right  to 
*Ji(fupporl  not  specially  provided  for,  and  the  landowner 
vnU  be  restrained  by  injunction  from  working  mines 
^nder  the  lands  adjacent  to  the  strip  sold,  so  as  to  en- 
dniufcr  the  stability  of  the  railvxiy  or  any  of  its  works. 

Whether  the  canveyanu  vxis  made  by  ctgreement  or 
^^^der  the  compulsory  powers  of  the  Special  Act,  is 
immaterial. 

BrU  where  mines  under  the  adjacent  ^nds  had  been 
formerly  worked,  and  through  an  extraordinary  flood 
of  a  wigkbouring  river  had  been  filled  toith  vxUer  many 
ytan  before  the  sale,  and  remained  in  that  condition 
''Wre  than  20  years  after  the  sale,  the  landowner  will 
^  he  restrained  from  withdrawing  the  water,  evan 
ihv^h  the  loss  of  support  due  to  its  uptoard  pressure 
*hfmld  endanger  the  stability  of  the  railway  works. 

The  injunction  granted  in  such  a  case  is  properly  ex- 
Fosei  in  general  terms,  and  amounts  to  a  declaraJtion 
i  right. 

'Hiis  was  an  appeal  from  a  decree  of  Vice-Chancollor 
^ood,  reported  1  J.  &  H.  145,  confirmed  with  a  slight 
urUtion  by  the  Lord  Chancellor  Campbell,  2  De 
G.  F.  k  J.  423. 

'The  respondents,  the  North-Eastern  Railway  Com- 
Jtny,  are  the  successors  of  the  Darham  Junction 
Railway  Company,  incorporated  in  1884  by  an  Act  of 
Parliament.  By  the  12th  sect,  the  company  was  em- 
povpred  to  build  a  substantial  bridge  over  the  River 
Wear. 

By  the  27th  sect,  it  was  provided  ''  that  nothing  in 
this  Act  contained  shall  extend  to  give  to  the  said 
(^mpany  any  coal,  stone,  slate,  or  otlier  mineral, 
^eraaylandt  .  .  .  purchased  by  the  company  imder 
tlic  authority  of  this  Act  ...  but  all  such  coal  .  .  . 
VofU  IL 


shall  be  deemed  to  be  excepted  out  of  the  purchase 
of  such  lands  .  .  .  and  may  be  worked  by  the 
respective  owners  and  lessees  .  .  .  under  the  said 
lands  ...  or  under  the  railway  or  other  works  of 
the  said  company,  as  if  this  Act  had  not  been  passed, 
so  that  no  damage  or  obstruction  bo  done,  or  thereby 
occur  to,  or  in  such  railway  or  other  works." 

By  the  28th  sect,  it  was  provided  "that  whenever 
in  the  working  or  getting  of  any  such  coal,  the  owners 
or  lessees  thereof,  or  other  persons  working  the  same, 
shall  approach  within  twenty  yards  of  any  masonry 
or  building  belonging  to  the  said  company,  the  person 
directing  the  working  .  .  .  shall  give  notice  in 
writing  thereof  to  the  said  company,  and  within 
fourteen  days  after  the  serving  of  such  notice  the  said 
company  .  .  .  may  deliver  to  such  person  a  declara- 
tion in  writing  under  the  common  seal  of  the  said 
company,  that  they  require  the  coal  under  such 
masonry  or  building  so  lying  within  twenty  yards 
thereof  ...  to  be  reserved  for  the  protection  of  such 
masonry  or  building,  and  in  that  case  the  said  com- 
pany shall  purchase  and  pay  the  persons  entitled  to 
the  same  for  the  coal  so  reserved  .  .  .  And  in  case 
the  said  company  shall  not  deliver  such  declaration  as 
herein-before  mentioned,  the  said  owners,  lessees,  or 
other  persons,  may  work  or  get  the  said  coal  under  the 
said  masonry  or  buildings. " 

In  1834,  the  Durliam  Junction  Railway  Company, 
under  the  powers  of  their  Act,  contracted  with  Mr. 
Boulcott  for  the  purchase  of  a  strip  of  land  adjoining 
the  Wear,  on  which  they  determined  to  rest  the  abut- 
ments of  the  end  of  the  said  bridge.  The  strip  was  a 
part  of  a  much  larger  estate  belonging  to  Mr.  Boulcott, 
under  which  lay  extensive  seams  of  coal  It  ap- 
peared from  the  evidence  in  the  cause,  that  por- 
tions of  the  coal  had  been  formerly  worked,  but  that 
the  former  workings  had  been  filled  with  water  some 
years  prior  to  the  year  1800  by  an  extraordinary  flood 
of  the  river  Wear,  and  that  they  had  ever  since 
remained  in  that  state. 

Before  completing  the  purchase  from  Mr.  Boulcott, 
and  before  commencing  to  build  a  bridge,  the  company 
directed  a  survey  of  the  said  workings,  and  received  a 
report  that  the  pillars  of  coal  left  in  them  would 
probably  be  sufficient,  if  preserved  entire,  to  support 
the  weight  of  the  bridge,  even  if  the  water  were  drawn 
off,  whereupon  the  company  completed  the  purchase 
and  erected  the  bridge  ;  the  purchase  money  paid  Mr. 
Boulcott  being  the  surface  value  of  the  said  piece  of 
land. 

In  the  yeai*  1856,  the  appellant  and  one  David  Jonas- 
sohn,  who  had  since  died,  and  whose  interest  became 
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vested  in  the  appellant,  obtained  a  lease  of  the  coal- 
mines nnder  the  estate  of  Mr.  Bonlcott ; — such  lease 
was  granted  by  persons  deriving  their  title  through  or 
under  Mr.  Boulcott. 

In  February,  1859,  the  appellant  and  the  late  David 
•  Jonassohn,  for  the  purpose  of  working  the  coal  com- 
prised in  the  said  lease,  commenced  sinking  or  deepen- 
ing a  shaft  called  the  Haugh- shaft,  which  is  not  nearer 
to  the  strip  of  land  purchased  by  the  company  than 
200  yards,  and  they  thereupon,  though  not  required 
to  do  80,  either  by  the  S|)ecial  Act  or  by  the  Railway 
Clauses  Consolidation  Act,  1845,  gave  notice  to  the 
company  of  their  intention  to  work  the  said  collieries. 
On  receiving  the  said  notice,  the  respondents  warned  the 
said  Jonassohn  and  the  appellant  that  they  could  not 
take  away  eitlier  the  coal  or  the  water  from  under- 
neath the  said  strip  of  land,  or  the  immediately 
ii4Joimng  land,  without  endangering  the  bridge. 
The  appellant  and  Jonassohn  for  a  time  discontinued 
working,  but  afterwards  gave  notice  of  their  intention 
to  resume  the  works,  whereupon  the  respondents  filed 
their  bill,  praying  that  the  appellant  and  his  partner 
might  be  restrained,  by  injunction,  from  taking  away 
any  of  the  water  or  coal  underneath  the  piece  of  land 
purchased  from  Mr.  Boulcott,  and  from  taking  away 
any  of  the  water  or  coal  underneath  the  land  adjoining 
thereto,  which  was  neceasaiy  for  the  stability  or  secu- 
rity of  Victoria  Bridge. 

The  substantial   part  of  the  decree  of  the   Vice- 

Giancellor,  confirmed  by  the  Lord  Chancellor,  was 

directed  to  the  working  at  a  greater  distance  than 

twenty  yards  from  any  masonry  or  buildings  belonging 

to  the  company,  and  it  restrained  the  appellant  from 

working  any  of  the  minerals  under,  or  in  the  land 

adjoining  to  the  land  purchased  from  Mr.  Boulcott,  not 

being  within  twenty  yards  of  any  masonry  or  buildings 

belonging  to  the   company,  in  such  a  manner  as  to 

affect  the  stability  of  the  bridge,  or  the  railway,  or 

other  works.     But  the  order   was   without  pr^udice 

to  the   appellant's  right  to  pump   out  or  otherwise 

remove  the    water  in  the   shcift  called  the   Haugh- 

shaft,  the  Court  being  of  opinion  that  the  appellant 

was  entitled  so  to  drain  the  above  shaft 

RoUf  Q.C.,  and  Dickinson  {Hannen  with  them)  for 
the  appellant. 

The  respondents  have  no  right  on  which  to  found 
this  injunction.  The  27th  and  28th  sects,  of  the  Act 
must  be  read  together  ;  within  twenty  yards  the  ap- 
pellant can  be  stopped  from  working,  on  being 
paid  compensation  ;  it  is  absurd  that  a  greater  right 
should  exist  outside  the  twenty  yards,  a  right  to  stop 
the  appellant  without  paying  compensation, 

DudUy  Canal  Co.  v.  Qrasebrook,  1  B.  &  Ad.  59  ; 

London  and  North-Western  RaVjoay  Convpany  v. 

Aekroyd,  8  Jur.  (n.  s.)  911,  918. 

The  Railway  Acts  must  be  examined  for  the  purpose 

of  discovering  the  rights  and  liabilities  of  the  parties. 

This  is  a  case  of  compulsory  sale,  wheip  the  rights  of 


the  vendor  must  be  taken  away  by  clear  words,  if  at 
all.     The  head-note  in 

Caledonian  Railway  Company  v.  Sprot^  2  Macq. 
H.  ofL.  Cas.  449, 
is  not  warranted  by  that  case.     There  is  no  evidence 
of  anticipated  damage,  except  that  arising  from  the 
withdrawal  of  water. 

It  is  not  clear  that  the  water  will  be  withdrawn 
from  the  spaces ;  if  it  happens  it  will  be  through 
percolation,  and  loss  of  water  through  percolation 
confers  no  right, 

Chasemore  v.  Richards,  7  H.  of  L.  Ca.  849. 
The  injunction  is  too  extensive,  the  respondents 
should  define  the  limits  of  their  rights. 

Cother  v.  Midland  Railway  Company,  2  PIl  469  ; 

Haines  v.  Tayl<yr,  2  Ph.  209 ;  s.  c.  10  Bcav.  75. 

Sir  H,  Cairns,  Q.C.,  and  Hothouse,  Q.C.  {George 
Williainson  with  them),  for  the  respondents. 

Distinguished  the  cases  involving  the  Railway 
Clauses  Consolidation  Act  from  those  like  the  present 
independent  of  that  Act. 

Here  the  special  Act  contains  special  provisions  for 
subjacent  support,  and  the  contention  of  the  other 
side  amounts  to  this,  that  the  land  might  be  taken 
away  from  the  railway  on  each  side,  leaving  a  thin 
wedge  to  support  itself. 

There  is  no  distinction  between  the  rights  acquired 
by  a  railway  under  purchase  by  agreement  and  by 
compulsion  ;  the  head-note  in  Sprat's  Com  is  correct, 
and  that  case  has  been  followed  in 

Caledonian  Railtcay  Company  v.  Lord  Belhavcn, 
3  Macq.  H.  of  L.  Cas.  56. 
They  cited  and  commented  on  cases  not  invohing 
the  Railway  Clauses  Consolidation  Act, 

Dudley  Canal  Company  v.  Qrasebrook,  ubi  supra; 
Birmingham  Canal  Company  v.  Dudley,  9  Jnr. 

(n.  8.)  24  ; 
Stourbridge  Navigation  v.  Ward,  7  Jur.  (n.  s.) 

24; 
Humphreys  v.  Brogden,  12  Q.  B.  739  ; 
Roberts  v.  Haines,  6  E.  &  B.  643. 

Cases  involving  the  Railway  Clauses  Act, 
Fletcher  v.  QreaJt  Western  Railway  Company,  4 

H.  &  K.  242  ;  s.  c.  in  error  (5  U.  ft  N.  689)  : 
London  and  North-Weatam  Raiitoay  Company  v. 
Ackroyd,  ubi  supra. 
The  Common  Law  right  extends  to  the  retention  of 
the  water,  which  is  necessary  to  the  aupport  of  the 
soiL 

The  issue  of  danger  was  fairly  raised  by  the  respon- 
dent himself.  They  referred  to  his  affidavits  in 
support  of  this. 

The  general  injunction  is  the  proper  and  only  way 
of  defending  several  kinds  of  property,  e.  §f.,  patents  . 
or  of  I'eatraining  a  nuisance, 

Imperial  Gas  Light  Company  v.  BroadbetU,  7  U. 

ofL.  Ca.  600; 
Lord  Ripon  v.  ffobcfrt^  3  Hyl.  ft  E.  169 ; 
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BaiMi  T.  Taylor,  mH  aupra  ; 
Cole  T.  Midland  Bailwoty  Company^  iilbi  supra  ; 
North  Eastern  Railway  Company  y.    Croeland, 
2J.  &H.  565;  s.,c.  1  N.  R.  72. 

-M,  Q.a,  in  reply. 

The  aivument,  founded  on  the  appellant's  right,  as 
shown  by  the  28th  sect.,  to  work  within  twenty  yards 
of  masonry,  so  as  to  endanger  it,  has  never  been  met 

it  is  allowed,  that  where  there  is  a  pnrchasable 
area  fat  subjacent  and  adjacent  support,  no  other  right 
can  he  implied.  Here  there  is  a  specific  purchasable 
area ;  and,  on  the  same  principles,  all  other  support 
Is  excladed.  j 

24  April,  1868.  ! 

I»ia>  Obelxsfokd. — Ihuing  the  opening  of  this 
case  on  the  part  of  the  appellant  I  felt  considerable 
doabt  whether  the  injunction  could  be  maintained  to  ' 
^  fall  extent  to  which  it  had  been  granted,  but 
bring  carefully  considered  the  able  arguments  ad- 
tlresaed  to  your   Lordships  by  the   counsel  on  both 
sides,  1  am  now  satisfied  that  the  decree  appealed  from 
laaf,  vith  some  modification,  be  generally  affirmed,  j 
The  appellant  is  the  leasee  of  the  mines  in  question  for 
the  tcnn  of  forty-two  years,  under  a  lease  of  the  2l8t 
of  December,  1856,  granted  by  Mr.  Boul^tt,  who  was 
the  propriet<nr  of  the  mines  in  1834,  when  the  Act  for  , 
Bakiiig  what  is   now  the  respondents*  railway  was 
tBffied.    Under  this  Act  the  company  was  empowered  i 
to  cany  the  railway  over  the  river  Wear,  at  or  near  to 
3  }iace  called  Biddick,  by  means  of  a  bridge  or  viaduct. 
^<^  the  purpose  of  constructing  this  bridge  and  a 
portion  of  the  railway  the  company  required  some  of 
the  hmd  of  Mr.   Boulcott,  under  which  there  were 
9F3D1S  of  coal ;  and  he  agreed  to  sell  them  the  requisite 
OQutity  of  land  for  the  sum  of  650^.     It  seems  to  me 
to  be  not  very  important  to  consider  whether  this 
tnoaaction  is  to  be  regarded  in  the  light  of  a  voluntary 
^  a  compulsory  sale.     As  the  company  could  have 
(^oinpeUed  Mr.  Boulcott  to  part  with  his  land  for  the 
porpoaes  of  the  Act,  the  latter  would  probably  be  the 
^n  eorrect  view.     The  conveyance  to  the  company 
*3s  made  in  the  form  prescribed  by  the  Act,  and  must 
^  read  as  if  the  sections  applicable  to  the  subject- 
natter  of  the  grant  and  its  incidents  were  inserted  in 
^t.   These  sections,  the  27th  and  28th,  contain  pro- 
tons for  the  case  of  mines  lying  under  lands  pur- 
^>3£«d.  by  the  company  under  the  authority  of  the 
^<^    These  mines,  whether  of  coal,  stone,  slate,  or 
^a*  mineral,  by  the  27th  sect,  are  to  be  deemed  to 
^  ooepted  oat  of  the  purchase  of  such  lauds,  and 
^7  he  WQcked  by  the  respective  owners  under  the  ; 
^®^  or  under  the  railway  or  other  works  of  the  com-  , 
r<By»  as  if  tile  Act  had  not  been  passed,  ''so  that  no  | 
^'^^^'^  tr  oiMitmetion  be  done  or  thereby  occur  to  or 
^  SQch  nOmtif  or  other  works."     The  28th  sect. 
r4atet  to  muaurf  and  buildings  belonging  to  the 
*^P»7»  iOi  iitteta^  tliat  whenever  in  working  any 
"^  ttd^Nlto,  (lAiell  refers   to   coal   previously  i 


mentioned  as  being  under  the  land  purchased,)  the 
working  shall  approach  within  twenty  yards  of  any 
masonry  or  building,  notice  shaU  be  given  by  the 
owner  or  lessee  of  the  mines,  and  the  company  may 
deliver  a  declaration  that  they  require  the  coal  to  be 
reserved  for  the  protection  of  such  masonry  or  build- 
ing, and  in  that  case  they  shall  purchase  and  pay  for 
the  coal  so  reserved,'  and  in  case  the  company  shall 
not  deliver  such  declaration,  the  owners,  Ac.,  may 
work  or  get  the  coal  under  the  masonry  or  build- 
ings, provided  the  same  be  worked  in  the  usual 
and  ordinary  manner  of  working  mines,  and  that 
no  avoidable  damage  be  done  to  the  said  masonry  or 
buildings. 

The  appellant  contends  that  the  27th  sect,  must 
be  interpreted  by  the  28th,  and  that  the  meaning  of 
the  two  sections  taken  together  is  that  the  company  is 
entitled  by  the  28th  section  to  purchase  a  limited 
amount  of  support,  and  can  claim  nothing  more  ;  and 
that  beyond  this  limit,  the  appellant  is  only  bound 
to  work  his  mines  in  such  a  manner  as  to  leave  suffi- 
cient support  for  the  ordinary  purposes  of  the  railway, 
but  not  for  any  extraordinary  works.  The  two  sec- 
tions, however,  appear  to  me  to  be  independent  of 
each  other.  By  the  27th  sect,  the  owners  of  mines 
under  lands  purchased  by  the  company  are  required  to 
work  them  "  so  that  no  damage  be  done  or  thereby 
occur  to  the  railway  or  other  works. "  Tfaa  is  not  an 
unreasonable  restriction.  Throughout  the  line  in 
general  it  is  probable  that  no  great  additional  weight 
will  be  laid  upon  the  surface,  and  therefore  that  in  the 
course  of  working  the  coal  in  the  ordinary  manner  no 
difficulty  will  be  found  in  preventing  damage  to  the  rail- 
way. But  if  it  turn  out  that  the  coal  cannot  be  worked 
in  the  usual  and  ordinary  manner  without  occasioning 
damage,  then  to  permit  it  to  be  even  so  worked  would 
be  to  defeat  the  object  for  which  alone  the  surface  land 
was  taken  from  the  owner,  and  would  make  the  very 
Act  which  authorised  the  construction  of  the  railway 
the  sanction  for  its  destruction. 

The  Legislature  having  thus,  in  the  27th  sect,  pro- 
vided generally  against  all  damage  by  working  mines 
under  the  purchased  lands,  proceeds,  in  the  28th  sect., 
to  deal  with  the  special  case  of  masonry  and  buildings 
belonging  to  the  company,  with  a  view  to  the  protec- 
tion both  of  the  company  and  of  the  mine-owner.  As 
a  great  additional  weight  must  be  laid  upon  the  surface 
by  works  of  this  description,  necessarily  requiring  a 
greater  amount  of  support  than  would  be  afforded  in 
the  ordinary  mode  of  working  mines,  it  seems  but  fair 
that  the  company  should  pay  for  this  extraordinary 
support,  which  can  only  be  obtained  by  depriving  the 
owner  of  a  quantity  of  his  coal  which  he  would  other- 
wise have  been  able  to  work.  The  28th  sect  therefore 
enables  the  company  to  purchase  the  requisite  pro- 
tection to  their  masonry  and  buildings  ;  and  if  they 
decline  to  do  so,  permits  the  mine-owner  to  remove 
all  the  coal  which  he  would  be  able  to  get  in  the  usual 
and  ordinary  manner  of  working,  and  if  in  so  workiBg 
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damage  is  unavoidable,  the  company  must  bear  the 
consequences. 

The  Act  thus  provides  for  the  rights  of  the 
mine-owner,  and  of  the  company,  as  far  as  the 
purchased  lauds  extend.  But  the  injunction  which 
has  been  granted,  restrains  the  appellant  from  work- 
ing, not  only  under  the  purchased  lands,  but  also 
"under  or  in  the  land  adjoining  to  the  land  so  pur- 
chased, in  such  a  manner  as  to  affect  the  stability  of 
the  Victoria  Bridge,  or  the  railway,  or  other  works ; " 
and  the  appellant  contends,  that  the  company  having 
secured  by  their  Act  a  certain  amount  of  support  to 
their  masonry  and  buQdings,  and  also,  within  the  limits 
of  the  purchased  lands,  what  may  be  necessary  for  the 
ordinary  purposes  of  the  railway,  their  rights  are 
defined  by  the  Act,  and  the  rule  of  Common  Law  with 
regard  to  lateral  support  from  adjacent  land  is  alto- 
gether excluded.  But  this  argument  appears  to  m^ 
to  be  answered  by  the  decision  of  this  House,  in  the 
case  of  the  Caledonian  Railway  Company  v.  Sprt^. 
There  the  Act  contained  a  clause  making  it  compe- 
tent to  the  proprietor  whose  lands  were  authorised 
to  be  taken  to  reserve  from  the  bargain  and  sale 
to  the  company  the  whole  minerals  in  the  lands  for 
his  own  proper  use  and  behoof ;  but  restraining 
him  from  working  the  minerals  till  he  had  given 
security  for  injury  which  might  thence  in  any  way 
result  to  the  undertaking.  The  conveyance  of  Mr. 
Sprot  to  the  company  contained  a  reservation  of  tlie 
minerals  under  the  land  conveyed,  and  may  be  considered 
as  equivalent  to  the  exception  of  the  minerals  by  the 
Act  itself ;  and  Lord  Cranworth,  then  Lord  Chancellor, 
in  advising  the  House,  said,  **  independently  of  any 
parliamentary  enactment  the  effect  of  the  conveyance 
was  to  convey  the  land  to  be  covered  by  the  railway  to 
the  company,  together  with  a  right  to  all  reasonable 
subjacent  and  adjacent  support ;  a  right  to  such  sup- 
port being  a  right  necessarily  connected  with  the 
subject  matter  of  the  grant."  It  was  said  by  the 
appellant's  counsel  that  this  case  has  generally  been 
considered  to  have  proceeded  upon  the  ground  of  the 
conveyance  being  voluntary.  I  have  already  observed 
that  in  these  cases  of  private  arrangement,  where  the 
owner  may  be  compelled  to  part  with  his  property; 
the  sale  can  hardly  be  regarded  as  a  voluntary  one. 
But  whether  voluntary  or  compulsory,  every  grant 
must  carry  with  it  all  that  is  necessary  to  the  enjoy- 
ment of  the  subject-matter  of  it ;  and,  therefore,  if  a 
certain  amount  of  lateral  support  is  essential  to  the 
safety  of  the  railway,  the  right  to  it  must  pass  as  a 
necessary  incident  to  the  grant.  But  the  learned 
counsel  for  the  appellant  insisted  that  even  if  he  were 
bound  to  leave  this  lateral  support  for  the  ordinary 
purposes  of  the  railway,  he  was  not  called  upon  to  pro- 
vide support  for  extraordinary  purposes,  such  as  bridges, 
&c.  But  this  objection  seems  to  be  met  by  my  noble 
and  learned  Mend,  Lord  Cranworth.  In  the  case  to 
which  I  have  ju3t  referred,  he  remarks,  "  Itmust  further 
beobservedi  that  all  which  a  grantor  can  reasonably  be 


considered  to  grant  or  warrant  is  such  a  measare  of 
support,  subjacent  and  adjacent,  as  is  necessary  for  the 
land  in  its  condition  at  the  time  of  the  grant,  or  in 
the  state  for  the  purpose  of  putting  it  into  which 
the  grant  was  made."  Now  Mr.  Boulcott  must  hare 
known  where  it  was  proposed  to  carry  the  bridge 
over  the  River  Wear,  and  that  some  of  his  land  would 
be  used  as  a  support  to  the  abutments  of  the  bridge. 
He  must  be  taken,  therefore,  to  have  impliedly  granted 
all  the  adjacent  support  necessary  to  maintain  these 
abutments.  It  is  incorrect  to  speak  of  the  bridge  as 
an  extraordinary  work  in  connection  with  the  railway. 
It  is  a  necessary  part  of  the  line  of  railway,  without 
which  it  could  not  have  been  made ;  and  it  comes 
rather  within  the  meaning  of  the  words  "ordinary 
purposes  of  the  railway,"  for  which  it  is  conceded  that 
support  within  the  limits  of  the  purchased  lands  must 
be  provided. 

These,   then,  were  the  respective  rights  and  obli- 
gations of  the  parties  when  the  appellant's  notice 
of  his  intention    to    work   the   mines    was   given. 
This  notice,  with  the  plan  accompan3^g  it,  informed 
the  company  that  the  appellant*s  mining  operations 
would  extend  in  every  direction,  not  only  near  to,  but 
even  under  the  railway  itself.    The  company,  therefore, 
filed  their  bill  praying  for  an  injunction,  and  the  defen- 
dant's answer  shows  the  extent  to  which  he  claimed 
the  right  to  work  the  mines.     He  says,  **  the  company 
are  not  entitled  to  have  any  further  or  other  support 
left  to  the  ground  or  surface  of  the  strip  or  portion  of 
land  so  purchased  as  in  the  plaintiff's  bill  mentioned, 
than  such  as  would  be  left  according  to  the  loir, 
regular,  and  orderly,  and  best  and  most  improved 
course,  method,  and  manner  of  working  collieries  on 
the  rivers  Tyne  and  Wear. '  *  And  what  consequences  he 
anticipated  might  possibly  occur  from  his  mode  of  work- 
ing may  be  collected  from  another  passage  in  his  answer, 
in  which,  after  stating  his  inability  to  say  whether  the 
water  as  well  as  the  coal  underneath  and  adjoining 
the  piece  of  land  purchased,  is  or  is  not  necessary  to  the 
stability   of  the  Victoria  Bridge,   or  whether  great 
damage  will  or  will  not  ensue  to  the  plaintiffs  if  he  is 
allowed  to  resume  his  works,  he  submits  "that  such 
damage  would  not  be  irreparable,  as  it  would  simply 
consist  of  pecuniary  loss  or  expense,  as  the  railway 
might  be  carried  across  the  river  Wear  by  a  bridge  not 
requiring  so  much  support  as  the  Victoria  Bridge."  So 
that  he  contemplates  nothing  less  than  the  possibility  of 
the  entire  destruction  of  the  bridge  as  the  consequence 
of  his  operations. 

The  appellant  complains  that  the  injunction 
was  granted  without  any  proof  being  offered  that 
damage  would  result  from  the  removal  of  the  coal, 
the  evidence  being  almost  wholly  directed  to  show 
that  the  support  of  the  water  was  necessary  to 
the  stability  of  the  bridge.  To  this,  I  think,  a  satis- 
factory answer  was  given  by  the  counsel  for  the 
respondents.  The  only  question  really  in  dispute 
between  the  parties  was  the  right  to  the  support 
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sffoided  by  the  water.     There  was  never  any  doubt  as 
to  the  necessity  of  the  support  from  the  coal,  and  the 
company  would  have  abandoned  their  daim  to  the 
water  support     They  might,  perhaps,  have  asked  for 
an  injunction  upon  the  admissions  contained  in  the 
defendant's  answer.     But  it  is  said  that  even  assuming 
it  to  be  right  to  restrain  the  appellant  from  working 
Iiis  mines  so  as  to  damage  the  railway,  the  injunction 
which  has  been  granted  is  so  general  and  indefinite 
that  the  appellant  is  deterred  from  commencing  any 
operations  in  his  mines,  however  distant  from  the 
railway  and  works,  lest  he    should  be  guilty  of  a 
breach  of  the  iigunction,  and  render  himself  liable  to 
an  attachment.     The  appellant  seemed  to  think  that 
the  form  of  the  injimction  adopted  on  this  occasion 
was  strictly  new.     We  hf ve,  however,  been  referred 
to  the  case  of  the  North  Eastern  Railvoay  Company  v. 
Crosland  (2  John.  &  H.  565),  in  which  an  injunc- 
tion in  the  same  extensive  and  indefinite  terms  was 
gnnted<    It  is  difficult,  indeed,  to  see  how  adequate 
protection  can  be  given  in  any  other  way.     It  was 
suggested  that  the  injunction  ought  to  have  defined 
by  metes  and  bounds  the  limits  within  which  workings 
vere  to  be  prohibited.     But  this  is  altogether  imprac- 
ticahle,  because  it  is  not  possible  to  determine  before- 
hand  to  what  extent  the  workings  may  deprive  the 
railway  and  works  of  the  adjacent  support  which  of  right 
they  ought  to  have.     Nor  need  the  appellant  entertain 
much  apprehension  of  the  consequences  of  this  injunc- 
tion upon  his  future  operation.    He  must  know  that 
it  amounts  merely  to  a  declaration  of  the  Coxat  upon 
the  qaestion  of  right,  which  he  himself,  as  he  says 
himself  in  his  ansiwer,  desired  "to  afford  opportimity 
of  haying  properly  tried."   One  part  of  the  injunction, 
howcTer,  will  ref^uire  some  qualification  or  explanation, 
to  prevent  the  appellant  receiving  a  detriment  to  which 
ii«  ought  not  to  be  exposed.    "When  the  biU  was  filed, 
the  main  contention  between  the  parties  was,  whether 
*^^  company  were  entitled  to  have  the  water  left  in 
the  Hangh  shaft,  as  by  its  pressure  on  the  water  in  the 
spaces  of  the  old  workings  of  the  mine  it  afforded  an 
4'iditlonal  support  to  the  surface  land.     The  Court 
'Ucided  that  the  appellant  was  entitled  to  drain  this 
^haft,  though  the  consequence  will  necessarily  be  that 
the  support  of  the  bridge  will  be  thereby  diminished. 
This  decision  apparently  proceeded  on   the  ground 
that  the  filling  of  the  Haugh  shaft  was  the  result  of  an 
^dent,  and  it  being  reasonable  to  expect  that  at 
■WQe  future  time  the  owner  would  resume  the  working 
f'f  the  seams  of  coal  to  which  it  led,  and  would  use  the 
*haft  for  the  purpose,  the  company  had  no  right  to 
pp^ulate  on  the  water  being  always  in  the  shaft.    But 
'liy  had  they  any  more  right  to  speculate  on  the  con- 
tinuance of  a  circumstance  equally  accidental— the 
^ater  constantly  remaining  in  the  spaces?    And  if 
die  ofreration  of  working  coal,  not  in  the  pillars  but  in 
'Jther  and  deeper  seams,  will  have,  as  it  appears  it  may 
'^^e,  the  eiSBet  of  drawing  off  the  water  in  tlie  spaces, 
^uy  had  tho  eoBUfray  any  more  right  to  count  upon 


the  continuance  of  the  accidental  state  of  cu'cumstances 
in  the  spaces  than  in  the  shaft  ?  Therefore,  I  submit 
to  your  Lordships  that  the  decree  ought  to  be  varied 
by  adding  these  words  :  ''And  this  injuction  is  not  to 
restrain  the  defendant  from  withdrawing  the  water 
from  the  spaces  left  in  the  old  workings,  if  such  effect 
should  be  produced  by  working  the  colliery  io  a  proper 
manner,  and  in  the  usual  manner  of  working  mines 
in  the  district  where  the  same  is  situated  ; "  and  that 
with  this  addition  the  decree  ought  to  bo  affirmed. 
With  respect  to  costs  I  submit  that  there  should  be 
no  costs  of  this  appeal  on  either  side  ;  and  as  the 
question  of  the  right  to  support  from  the  water  in  the 
spaces  does  not  appear  to  have  been  made  the  groimd 
of  the  defendant's  appeal  to  the  Lord  Chancellor,  that 
his  decree  as  to  costs  ought  not  to  be  varied. 

The  Lord  Kingsdown,  after  stating  the  facts,  said. 

The  question  then  is,  what  are  the  rights  which  the 
company  would  have  acquired  against  Mr.  Boulcott 
by  the  conveyance  from  him,  if  the  purchase  had  been 
made  by  private  bargain,  and  there  had  been  reserved 
to  the  vendor  the  right  to  the  minerals  imdcr  the 
land  sold?  I  apprehend  that  upon  the  authorities 
there  can  be  no  doubt  that  Mr.  Boulcott,  having  sold 
the  land  for  the  bridge  and  the  railway,  could  not  so 
use  the  property  which  he  had  reserved,  either  the 
minerals  under  the  laud  sold,  or  the  surface  of,  or 
minerals  under  the  adjoining  land,  as  to  pi-ejudice  the 
use  of  that  which  he  had  granted  for  the  purpose  for 
which  it  was  known  to  have  been  granted.  He  could 
not  have  taken  away  either  from  under  the  land  sold, 
or  from  the  adjoining  land,  minerals  the  abstraction  of 
which  would  hove  the  effect  of  interrupting  the 
railway,  or  endangering  the  bridge. 

That  this  would  be  so  at  Common  Law  in  the  case 
of  a  private  contract  was  not  disputed ;  but  it  was 
said  that  the  law  is  different  when  a  compulsory  sale 
is  made  under  an  Act  of  Parliament,  in  which  case  it 
was  argued  that  the  purchaser  takes  nothing  but  what 
the  Act  of  Parliament  gives  in  terms.  It  is  extremely 
difficult  to  understand  what  difference  there  can  be 
for  this  purpose  between  the  effect  of  a  conveyance 
when  the  contract  is  entered  into  imder  the  authority  of 
an  Act  of  Parliament,  and  when  it  is  made  by  private 
bargain.  In  either  case  the  conveyance  must  pass  the 
property  described  in  the  deed  with  its  legal  incidents. 
There  may  indeed  be,  either  in  the  conveyance  or  in 
the  Act  of  Parliament,  provisions  which  exclude  from 
the  conveyance  of  the  land  its  ordinary  legal  incidents, 
but  unless  something  to  this  effect  be  shown,  the  ordi- 
nary legal  incidents  will  attach  to  the  land. 

The  real  question  therefore  is,  does  the  conveyance 
in  this  case,  or  does  the  Act  under  which  it  was  made, 
contain  anything  which  excludes  the  operation  of  the 
ordinary  rule  of  law  ?  The  appellant  represents  Mr. 
Boulcott,  and  can  assert  no  rights  which  Mr.  Boulcott 
could  not  have  maintained.  It  ia  not  suggested  that 
there  is  any  thing  special  in  the  terms  of  the  convey- 
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ance,  but  tho  provisions  of  the  Act  of  Parliament  are  nothing,  as  it  seems  to  me,  but  what  is  perfectly  jiiat 

relied  on.  and  reasonable  in  these  provisions ;  which  are  iu  i)» 

Let  the  matter  be  considered  first,  under  the  27th  degree  inconsistent  with  each  other, 

sect.        That    section    applies     only    to     minerals  The  result  is,  that  in  this  Act  of  Parliament  tliere  is 

reserved,  that  is,  to  minerals  under  the  sold  land  ;  nothing,  in  my  opinion,  to  exclude  the  ordinary  right 

and  so  far  from  containing  anything  contrary  to  the  of  a  purchaser  to  such  support  of  the  land  which  lie 

Common  Law  right,  it  expressly  recognises  and  en-  has  bought,  both  subjacent  and  adjacent,  as  the  Coia- 

forces  it ;  for  it  provides  that  the  minerals  may  be  mon  Law  of  the  land  gives  him. 

got  by  the  owner  so  that  no  damage  or  .  obstruction  The  other  objections  made  to  the  decree  remain  to  be 

be  thereby  caused  to  the  railway  or  works ;  and  that  considered. 

if   any   damage  be   done,    and   the   owner   do  not '      When  the  facts  of  the  case  are  understood,  it  is 

repair  it,  the    company  may  do  it,  and  charge  the  impossible  to  say  that  there  was  no  danger  threatened 

expense  on  the  owner.       Does  this  recognition  of  which  warrauted  the  interposition  of  the  Court    It 

the  Common  Law  right  to  subjacent  support  afford  appears,  by  the  plan  annexed  to  the  notice,  that  the 

any  inference  of  an  intention  to  exclude  the  Common  appellant  intended  to  work,  and  insisted  on  the  right 

Law  right  to  lateral  support  ?    I  can  see  no  founda-  to  work,  the  coal  left  in  the  old  workings ;  and  he  now 

tion  for  any  such  inference.     But  this  question  seems  contends  that  he  has  a  right  to  do  so,  whatever  may 

to  me  to  be  settled  by  the  decision  of  your  Lordships  ^  the  effect  upon  the  bridge  or  the  other  works  of  the 

in  SproCs  Case.   There  can  be  no  doubt  that  the  opera-  railway,  provided  he  works  in  a  proper  manner,  and 

tion  of  this  clause  will  extend  to  the  bridge  as  well  as  ^oes  no  damage  which  can.  be  avoided.     He  has  chal- 


the  other  works  of  the  railway,  unless  by  the  effect  of 
the  28th  sect,  the  bridge  is  excluded  from  the  pro- 
tection which  is  afforded  to  other  portions  of  the 
railway  not  consisting  of  masonry  or  building. 

The  28th  sect,  like  the  27th,  is  confined  to 
minerals  worked  under  the  sold  lands,  and  it  has 
nothing  to  do  with  lateral  support.  I  mean  with 
support  to  be  afforded'  to  the  land  sold  by  the  adjoin- 
ing land.  Sect.  28  seems  to  me  intended  to  give 
an  additional  protection  in  certain  cases  to  the  railway 


lenged  the  company  to  a  contest  upon  this  point ;  and 
the  injunction  awarded  is  the  necessary  consequence 
of  the  decision.  It  is,  in  £act,  as  was  justly  stated 
by  the  respondents*  counsel,  the  decision  of  the  Court, 
and  equivalent  only  in  substance  to  a  declaration  of 
right  With  regard  to  the  form  of  the  ugunction,  I 
confess  that  I  agree  with  my  noble  and  learned  friend 
in  thinking  that  it  is  too  extensive.  The  Court  has 
decided  that  the  defendant  is  entitled  to  withdraw  the 
water  from  the  shaft :  iftd  to  this  decision  the  res* 


company.     Tho  personal  remedy  against  the  miner  !  poadents  have  submitted.     Upon  this  principle  1  do 


given  by  the  former  clause  would  often  be  very  insuffi- 
cient, where  buildings  possibly  of  great  value  like  the 
bridge  in  this  case  might  be  destroyed  by  working. 
The  person  guilty  of  the  destruction  might  very  pro- 
bably be  quite  unable  to  answer  in  damages  for  the 
injury  which  he  had  caused,  and  the  injury  might  in 
many  eases  be  of  a  character  for  which  pecuniary 
damages   would   afford    no    adequate  compensation. 
Therefore  when  the  workings  approached  within  such 
a  distance  of  buildings,  as  in  the  opinion  of  the  Legis- 
lature was  likely  to  endanger  them,  it  gave  the  railway 
company  the  right  of  purchasing  the  minerals  either 
immediately  under  the  buildings  or  within  20  yards 
of  them.     Which  is  the  true  construction  is  for  the 
present   purpose    immaterial.      The     owner    being 
compelled    to   sell    at    a  fair  price,   nothing  could 
be    more    reasonable    than    that,     if    the    railway 
company  refused    to   purchase,    the    owner   should 
be  at  liberty  to  get  the  minerals  in  a  workmanlike 
manner ;  and  that  if  he  did  no  damage  to  the  railway 
beyond    that  which  was  unavoidable  he  should  be 
relieved  from  all  responsibility.     When  the  absolute 
right  to  the  minerals  was  reserved  to  the  owner  he  was 
to  work  at  his  own  periL  When  Ms  right  was  qualified 
by  the  option  given  to  the  company  to  be  purchasers, 
then  if  the  company  preferred  the  risk  of  damage  to 
the  expense  of  purchase,  they  were  to  be  subjected  to 
the  risk  which  they  refused  to  buy  off.    There  is 


not  understand  why  he  is  to  be  held  obliged  to  retain 
the  water  in  the  spaces.  I  agree  in  the  propriety  of 
the  qualification  of  the  decree  proposed  by  my  noUe 
and  learned  friend. 

Decree  and  order  affirmed,  with  the  following  addi- 
tion:— *'That  this  injunction  is  not  to  restrain  the 
defendant  from  withdrawing  the  water  from  the  spaces 
left  in  the  old  workings,  if  such  effect  should  be  pro- 
duced by  working  the  colliery  in  a  proper  manuer, 
and  in  the  usual  manner  of  working  mines  in  the 
district  where  the  same  is  situated. " 


Council.  1  Daniel,  Appellant;  Teot- 
7,  16,  17  FsB.  [  MAK  and  Others,  Respon- 
27  April,  1868.       )       dents. 


Present — The  Lord  Kinosdown,  The  Lord  JirsrirE 
Knight  Bruce,  and  The  Lord  Justice  TurxeR. 

Devise  of  West  India  Estate — Power  of  Executor 
to  hind  future  profits  ofplcmtation — Liability 
of  Consignee  to  see  to  the  application  of  sums 
advanced  to  the  Executor  for  the  purjyoses  of 
the  WiU,  and  tlie  cultivation  of  the  EstaU. 

An  estate  in  Barhadoes  loas  devised  to  A  in  trust  io 
manage,  and  to  apply  the  profits  in  payment  of  th« 
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a^eues  of  exeaUing  the  irvstSf  induding  a  eammiS' 
siM,  and  m  payment  of  several  aimmttes^  and  m 
providing  for  the  nunntenanee  and  edtuxUion  of  eeriam 
fenoni,  and  also  in  raising  in  aid  of  perecmd  estate 
lid  spedfaUly  bequeathed  so  much  money  as  should  be 
Ttfuired  to  tatiqfy  funeral  eaq>ense8  and  debts,  and  the 
Hot  and  charges  on  the  eUaies,  in  trust  until  the  debts 
a»d  Hens  should  be  fully  paid  and  satu^fied,  and  sub- 
jtd  thsnio  upon  certain  uUvnuUe  trusts, 

£,  a  Weai  India  m^rtkant  in  Bristol  and  London, 
'tAo  had  habitually  inade  advances  as  oonsignu  to  the 
tttlator,  continued  to  malbe  similar  advances  as  one  of 
secmU  consignees  to  the  executory  and  also  made  ad- 
wuxs  to  dear  the  estate  from  charges,  and  to  saJtxsfy 
iigades  and  annuities  under  the  vjill.  The  executor 
A  misappropriated  a  portion  of  the  advances  obtained 
h  him,  and  in  a  suit  to  administer  the  testator's  estette, 
thiCottrt  of  Chancery  in  Barbadoes  dissaUowed  to  B  all 
Bdvcmees  not  proved  to  have  been  expended  for  the  benefit 
cf  (he  estate: — 

Held,  Ist  That  A  had  power  under  the  will  to  bind 
&e  Juture  profits  of  the  estate  for  such  advances  for 
^<  management  of  the  estate. 

Sod.  That  the  tMmagement  of  West  India  estates  is 
<*  »e&  a  nature  that  it  affects  the  construction  of  vnUs 
<f^  instruments  relating  thereto, 

9rd.  That  consignees  making  snuh  advances  were  not 
^fd  to  see  to  the  application  of  them, 

Semble,  there  may  be  rights  on  the  part  of  con- 
y'^ncesof  West  India  estates  paramount  to  the  rights 
yjh  f>f  the  trustees  and  of  the  cestui  que  trusts. 

^^eoi)^  Hewitt,  of  Barbadoes,  by  his  will,  bearing 
^  the  15th  of  Ja&uary,  1853,  appointed  Benjunin 
•otei)  snd  sBTeral  other  persons  named  in  the 
"^j  to  be  his  executors,  and  gave  and  devised  his 
<3sirw<jrk  plantations  or  estates  in  the  island,  and 
^^1  the  lands,  buildings,  hereditaments,  stock,  crops, 
plantation,  utensils,  and  implements,  and  other 
r^is  and  chattels  to  the  plantations  respectively 
Winnging^  jBaio  and  to  the  use  of  Benjamin  Jones, 
olthemveral  other  persons  whom  he  had  named  as 
^z^.^tora,  their  heirs  and  assigns,  upon  trust,  to  oon- 
'l^ct,  keep  up,  and  manage  the  plantations  and  here- 
(iitamcnts  in  the  most  advantageous  manner,  and 
tf»  pay  and  apply  the  rents,  issues,  and  profits 
^'^^nof  respectively,  until  the  period  thereinafter 
^i^tioned,  in  manner  following, — ^that  is  to  say,  in 
Ttjoeiit  of  the  expense  of  executing  the  trust, 
Qtlndtng  a  eommission  of  5  per  cent,  on  the  net 
^^BOil  dMaiiees  of  the  plantations,  to  be  retained 
^  fte  tnmtMBy  or  sndi  of  them  as  should  act 
^  Ina  tllun^  sm  a  lemnneration  for  their  or  his  care 
>td  tnmfe]* ;  wid  in  pajrment  of  several  annuities  to 
*^^  imw  mned  in  the  will,  and  also  in  pro- 
^'^^  fcr^b»  aMbtennme  and  education  of  several  of 
^  '*<|*BiMii%«nt  Abo  in  raising,  in  aid  of  his  per- 
"^  <<rtfcliil<f  MJtoMy  bequeathed  so  much  money 
^fl^nvU  tMV'^Ml  to  aKtaafy  his  funeral  and  testa- 


mentary expenses  and  debts,  and  the  liens  and  charges 
on  his  plantations  and  estates  respectively,  and  ike 
interest  thereof,  until  such  debts  and  liens  should 
be  fully  paid  and  satisfied,  with  a  direction  to  apply 
the  moneys  so  raised  accordingly ;  and  in  the  mean- 
time, subject  to  the  trusts  aforesaid,  he  directed  the 
plantations  respectively  to  be  held  upon  trusts  men- 
tioned in  the  will  for  the  benefit  of  the  respondents 
respectively.  By  a  codicO.  to  his  will  bearing  date 
the  8th  of  June,  1854,  the  testator  gave  another 
annuity,  and  directed  the  trustees  or  trustee  of 
his  will,  during  such  time  as  they  or  he  should 
be  in  the  possession  or  management  of  his  estates, 
to  pay  the  annuity  concurrently  with  the  other  an- 
nuities given  by  his  wilL  And  when  and  so  soon 
as  his  trustees  or  trustee  should  give  up  possession 
of  any  of  his  estates  imder  the  trusts  of  his  wUl,  he 
directed  that  his  estates  should,  as  between  them- 
selves, contribute  to  the  payment  of  that  annuity  in 
the  proportions  therein  mentioned.  The  testator  died 
on  the  4th  of  August,  1854  ;  and  Benjamin  Jones 
alone  proved  the  will  and  codicil,  and  alone  acted 
in  the  trusts  thereof. 

The  appellant  was  a  West  India  merchant,  carrying 
on  business  at  Bristol  under  the  firm  of  Thomas  Daniel 
and  Sons,  and  in  London  under  the  firm  of  Thomas 
Daniel  and  Co.  The  testator,  in  his  lifetime,  con- 
signed part  of  the  produce  of  his  plantations  to  the 
appellant  under  his  aforesaid  firms,  and  other  parts 
thereof  to  other  West  India  merchants  in  this  country, 
and  at  the  time  of  his  death  he  was  indebted  to  the 
appellant's  firms  on  the  balance  of  their  accounts 
as  consignees  to  the  amount  in  the  whole  of  2,000Z. 
and  upwards.  He  was  then  also  indebted  to  his 
other  consignees  in  considerable  sums.  After  the 
testators  death  Benjamin  Jones,  his  adle  acting 
executor  and  trustee,  continued  to  consign  parts  of 
the  produce  of  the  testator's  plantation  to  the  appel- 
lant's firms  and  other  parts  thereof  to  the  testator's 
other  consignees,  but  the  consignments  to  these  latter 
consignees  were,  it  appears,  made  in  liquidation  or 
reduction  of  the  balances  which  were  due  to  them 
from  the  testator  at  the  time  of  his  death.  The 
balances  due  to  several  of  these  latter  consignees  at 
the  testator's  death  were,  it  appears,  paid  in  full  by 
means  of  the  consignments  thus  made  to  them  by 
Bei^amin  Jones.  After  the  testator's  death  the 
accounts  of  the  appellant's  firms  as  consignees  were 
always  kept  with  the  testator's  estate  ;  new  accoxmts 
having  been  opened  by  each  of  the  firms  upon  the 
testator's  decease.  From  these  accounts  it  appears 
that  Benjamin  Jones  consigned  produce  to  the 
appellant's  firms  to  the  amount  of  20,5662.,  and 
that  the  appellant's  firms  paid  for  him,  and  on  his 
account,  sums  amounting  in  the  whole  to  27,3377. 
Of  the  sums  thus  paid  it  appears  that  18,1297. 
was  paid  in  respect  of  bills  drawn  by  Benjamin 
Jones,  upon  and  accepted  by  the  appellant's  firms ; 
1,3887.  17^.  2d,  was  paid  in  respect  of  a  judgment 
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debt  on  the  Caledonian  Plantation,  one  moiety  of 
which  judgment  debt  was  assigned  to  each  of  the 
appellant's  firms ;  a  further  sum  was  paid  in  dis- 
charge of  a  Crown  mortgage  on  another  of  the 
plantations ;  and  the  residue  consisted  of  payments 
to  or  on  account  of  the  testator's  devisees,  legatees, 
and  annuitants,  and  for  supplies,  insurance,  inte- 
rest, and  commission.  On  the  balances  of  the 
accounts  of  the  appellant's  firms  made  up  to  the 
Slst  of  December,  1859,  with  interest  to  that  date, 
there  was  due 

to  the  firm  of  Daniel  and  Sons 4, 285Z.  1  3j.    Id. 

to  the  firm  of  Daniel  and  Co 4, 752/.  1 0*.  1  Od. 

Benjamin  Jones  having  misapplied  the  funds 
and  mismanaged  the  estate,  a  bill  was  filed  on  the 
21st  of  July,  1859,  by  and  on  behalf  of  the  de- 
visees and  annuitants  against  him  for  an  account  as 
executor ;  and  on  the  29th  of  July,  1859,  a  receiver 
was  appointed  of  the  testator's  real  and  personal 
estate.  By  the  decree  made  upon  the  hearing  of  the 
cause,  bearing  date  the  11th  of  November,  1859,  ac- 
counts were  directed  to  be  taken  of  the  estate  and 
assets  of  the  testator,  and  of  the  crops,  rents,  issues, 
and  profits  of  his  sugarwork  plantations  or  estates 
come  to  the  hands  of  Benjamin  Jones,  and  of  the 
disposition  thereof,  and  of  what  debts  were  due  and 
outstanding ;  and  accounts  were  also  directed  of  all 
the  real  and  personal  estate  of  the  testator,  and  of  all 
the  debts,  annuities,  liens,  charges,  and  incumbrances 
affecting  the  same. 

Under  this  decree  the  appellant  carried  in  two 
states  of  fact,  claiming  the  above-mentioned  sums  of 
4,2852.  13«.  Id,  and  4,752/.  10^.  lOd.  against  the 
testator's  estate,  and  on  the  7th  day  of  September, 
1860,  the  Master  made  his  report  in  the  cause,  by 
which  he  found  that  Benjamin  Jones,  as  executor 
and  trustee,  was  indebted  to  the  estate  of  the  testa- 
tor in  the  sum  of  9,690/.  10s.  ;  and  he  further 
certified  that  he  did  not  find  any  clause  in  the 
testator's  will  giving  power  to  the  executor  to 
raise  money  on  the  security  of  the  estates,  and  that 
he  was  of  opinion  that  the  appellant's  firms  were 
entitled  to  the  full  amount  of  the  judgment  debt 
assigned  to  them,  and  were  also  entitled  to  place 
the  orders  and  drafts  of  Benjamin  Jones,  exe- 
cutor and  trustee,  against  the  amount  of  the  produce 
shipped  and  consigned  by  him  or  in  their  hands  at 
the  death  of  the  testator,  and  to  keep  alive  their 
original  account  against  the  testator's  estate,  but 
that  they  were  not  justified  in  making  advances 
to  Benjamin  Jones  to  the  largo  amount  of  6,771/. 
14s.  Id.  in  excess  of  the  produce  shipped  and  the 
amount  realised.  He  therefore  allowed  the  appellant 
only  the  amount  of  the  judgment  debt  and  of  the 
balances  due  from  the  testator  at  the  time  of  his 
death  to  the  appellant's  firms,  with  interest  to  the 
29th  July,  1859,  the  time  of  the  appointment  of  the 
receiver. 

The  appellant  then  presented  a  petition  by  way  of 


exception  to  this  report.  By  this  petition  the  appel- 
lant prayed  that  the  Master  might  be  directed  to  allov 
the  items  in  the  accounts  of  the  appellant's  finns 
which  had  been  disallowed  by  liim ;  and  that  the 
receiver  might  be  directed  to  consign  the  crops  of 
sugar  of  the  testator's  plantations  to  the  appellant's 
firms  until  the  respective  balances  due  to  them  as 
consignees  were  fully  paid  and  satisfied,  and  evidence 
was  given  by  one  Thomas  Louis  that  the  appellant's 
firms  gave  no  personal  credit  to  Bei^jamin  Jones^ 
in  respect  of  the  advances  they  made  for  the 
benefit  of  the  testator's  plantations,  but  that  they 
looked  to  be  repaid  such  advances  out  of  the  sugar 
made  on  the  plantations,  and  which  Benjamin  Jones, 
as  executor  and  trustee,  agreed  with  the  de|K)neDt, 
as  the  attorney  and  agent  of  the  appellant,  to  con- 
sign to  the  appellant's  firms  in  payment  of  the 
advances  made  to  Benjamin  Jones,  as  such  execiit{>r 
and  trustee,  for  the  benefit  of  the  testator's  estate. 

By  an  order  made  on  this  petition,  and  bearing 
date  the  27th  March,  1861,  the  Court  ordered  that 
the  Master  should  take  back  his  report,  and  add 
to  it  a  complete  account  between  Benjamin  Jones, 
as  executor  and  trustee,  and  the  appellant's  firms,  and 
giving  them  credit  for  all  advances  made  by  them  to 
any  of  the  parties  interested  under  the  testator's  will, 
on  the  order  or  by  the  direction,  or  with  the  sanction 
of  Benjamin  Jones,  and  for  all  sums  advanced  and 
expended  for  supplies,  and  in  the  cultivation  of  the 
estates. 

In  pursuance  of  this  order,  the  Master  made  s 
further  report,  dated  the  26th  of  April,  1861,  by 
which  he  certified  that  it  was  impossible  to  show 
how  the  moneys  drawn  by  Benjamin  Jones 
were  expended,  and  he  adjusted  the  claims  of  the 
appellant's  firms  in  the  same  mode  in  substance  as  he 
had  adopted  in  his  former  report.  Exceptions  were 
taken  by  the  appellant  to  this  report  They  wei«  ia 
substance  to  the  effect  that  credit  had  not  been  given  to 
the  appellant's  firms  for  all  the  sums  which  had  been 
paid  upon  the  bills  drawn  by  Benjamin  Jones,  and 
in  discharge  of  the  incumbrances  and  charges  against 
the  testator's  estate. 

Upon  the  hearing  of  these  exceptions  the  following 
order  was  made  :— The  Court  directed  the  reports  to 
be  referred  to  the  Master.  It  declared  the  appellant  s 
firms  to  be  fully  entitled  to  be  repaid  out  of  the  future 
crops  of  the  estates  to  be  consigned  to  them  for  that 
purpose,  all  sums  which  they  had  advanced  to  the 
trustee,  and  which  had  been  in  any  manner  expended 
for  the  benefit  of  the  estates ;  and  if  they  failed  to 
furnish  further  information  respecting  such  advances 
within  three  months,  the  Master  was  to  make  up  his 
accoxmt  on  the  principle  before  stated,  and  declare  tK* 
balance  which  might  thus  appear  to  be  due  and  lor 
which  the  appellant  would  be  entitled  to  the  judg- 
ment of  the  Court.  In  conclosion,  the  Court  ordertd 
the  exceptions  to  be  overruled,  and  with  costs.  Fn>:»i 
this  order  the  present  appeal  was  brought. 
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Sir  Hugh  Cairns,  Q.C.,  and  I>ruee,  for  the  appellant. 
Rolty  Q.C.,  sad  Arehibald  Smith,  for  the  respondent. 
Nugent,  for  other  parties. 

For  the  appellant  it  was  argaed  : 

1st  That  the  terms  of  the  will  effectually  empowered 
*Ji?  executor  to  charge  the  estates  for  the  payment  of 
debts  and  legacies  without  rendering  the  lender  liable 
to  sec  io  the  application  of  the  advances  made.  They 
referred  to 

Sobinson  v.  Loioater,  17  Beav.  592 ;  5  Do  G.  M. 

&  G.  275  ; 
Cases  cited,  2  Jarman  on  Wills,  503  (2nd  ed.). 

2nd.  That  the  special  character  of  West  India  estates, 
al  the  law  applying  to  them,  enabled  the  executor  to 
Eiake  the  agreement  he  had  made,  and  to  charge 
adrances  even  if  it  were  not  implied  in  the  language 
of  the  testator. 

3nl  That  even  were  no  agreement  made  by  the 
eiecntor,  the  consignees  of  West  India  estates  possess 
i  panunount  lien  for  all  sums  btrnd  fide  advanced  by 
:sem  for  the  cultivation  of  the  estate,  and  clearing  it 
ftom  iacombrances. 
The  cases  on  West  India  property  referred  to  were, 

SeoU  V.  iVesW^  14  Vesey,  488  ; 

Sayers  v.  Whilfield,  1  Knapp.  P.  C.  138  ; 

Prarer  v.  Burgess,  13  Moore,  P.  C.  858  ; 

Shaw  V.  Simpson,  1  Y.  &  C.  N.  C.  782 ; 

Morrison  v.  Marrisoriy  2  Sm.  &  O.  564  ;  7  De  G. 
M.  &  G.  214  ; 

Rf'  Thorp,  2  Sm.  k  G.  578  ; 

3  Barge  Colonial  Law,  354 — 7 ; 

CusCs  West  Indian  Incumbered  Estates  A  cts.  App . ; 

Arris  v.  Boddington,  Ex  parte  Chapman,  Gust, 
App.  156 ; 

Farquharson  v.  Balfour,  8  Sim.  210  ; 

Simond  v.  Hibhart,  1  Russ.  &  My.  719  ; 

Bernard  v.  Davies,  1  Jur.  (n.  8.)  34 ; 
From  these  cases  the  appellant  argued  that  the  rule  is 
'  leir  that  a  consignee  advancing  money  for  the  manage- 
ment of  a  West  India  estate  is  entitled  to  a  lien 
thtreon;  in  such  cases  as  Simond  v.  Hihbart,  the 
ym.  at  issue  is,  whether  he  has  a  power  of  sale,  or 
^'•fflply  a  passive  lien  with  the  right  of  being  reim- 
JniRed  In  Shaw  v.  Simpson,  a  consignee  who  had 
advanced  money  to  pay  off  an  annuity  charged  on  the 
•  itate,  is  entitled  to  be  repaid  out  of  compensation 
^mfj  awarded  on  abolition  of  slavery. 

In  none  of  these  cases  has  the  consignee  been 
"uth^ned  with  the  onus  of  seeing  to  the  appli- 
^ition  of  the  money  advanced,  nor  could  he  do  so 
^  be  were  liable.  It  is  the  nature  of  the  manage- 
Pi^nt  of  such  estates  that  the  consignee  cannot  follow 
'•-5  advances,  and  without  them  the  property  could 
'-'^t  be  cultivated.  Here  the  consignee  advanced  a 
•^  to  pay  off  a  government  charge  on  loan,  for  which, 
-rvhr  local  Acta,  the  whole  estate  might  have  been 
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It  appears,  also,  that  the  debt  of  the  executor  to  the 
estate  did  not  increase  in  the  ratio  of  the  debt  of  the 
estate  to.  the  consignee  ;  and  taking  year  by  year,  a 
hirger  sum  was  expended  on  the  estate  in  the  four 
years  than  was  advanced  by  the  consignee. 

Even  if  the  knguage  of  the  will  did  not  directly 
authorise  the  charge  of  such  advances,  and  even  if  no 
actual  agreement  to  charge  them  were  made  by  the 
executor,  the  advances  made  were  made  to  a  trustee 
appointed  to  manage  the  estate,  and  clear  it  from 
charges  in  the  same  manner  as  advances  for  many 
years  had  been  made  to  the  testator  himself.  The 
peculiar  nature  of  West  India  property  has  given  rise 
to  the  application  to  it  of  the  rule  of  Civil  Law,  by 
which  sums  advanced  for  the  preservation  of  property 
give,  under  "tacit  hypothec,"  a  paramount  charge  upon 
the  corpus  of  the  property,  which  would  have  been 
lost  without  it. 

The  respondents  cited  and  commented  on  the  same 
cases,  and  argued, 

1st.  That  the  will  gave  no  power  to  the  executor  to 
charge  the  corpus  for  the  payment  of  debts  and 
legacies, 

2  Jarm.    Wills,   508  (3rd  ed.),  and  cases  there 

cited ; 
Bennett  V.  Wyndham,  23  Beav.  521. 

2nd.  Assuming  that  the  trustee  has  a  general  lien 
on  the  estate  of  the  testator,  a  creditor  advancing  to 
him  money  for  the  benefit  of  the  estate,  may  be  enti- 
tled to  stand  in  his  place,  but  has  no  higher  title  than 
that  of  the  trustee. 

The  payment  of  a  charge  on  an  estate  gives  no 
assignment  of  that  charge  without  more,  and  thus  the 
charges  paid  off  were  not  simply  acquired  by  the  act  of 
discharging  them. 

As  to  the  advances  for  cultivation,  the  lien  in 
respect  of  them  cannot  attach,  whether  they  were 
applied  for  the  benefit  of  the  estate  or  not. 

3rd.  There  is  no  express  law  in  any  part  of  the 
West  Indies,  and  no  clear  custom,  which  makes  sup- 
plies furnished  to  an  estate  a  lien  upon  it.  As  against 
the  owner  of  the  estate  and  those  claiming  under  him, 
the  consignees  supplying  funds  may  acquire  this  lien 
by  agreement.  But  in  this  caso  there  is  no  evidence 
of  such  an  agreement.  The  implied  rights  acquired 
by  a  consignee  at  most  hold  against  the  actual  owner 
of  the  estate,  and  cannot  be  conferred  by  the  acts  of  a 
trustee. 

A  creditor  cannot  be  allowed,  for  the  purpose  of 
bettering  his  security,  to  pass  by  his  principal  debtor, 
and  to  establish  his  demand  upon  a  fund  to  which  that 
debtor  may,  as  a  trustee,  be  himself  entitled  to  resort 
for  his  own  reimbursement, 

WorraZl  v.  Harford,  8  Ves.  4. 

Whatever  may  be  the  rights  implied  in  the  ordinary 
course  of  dealing  with  a  consignee,  there  is  nothing  in 
the  nature  of  West  India  estates,  or  the  law  applying 
thereto,  which  can  give  a  consignee  the  same  rights 
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tliat  a  regular  mortgage  would  convey,  whether  the 
estate  had  benefited  by  his  advances  or  not. 

4th.  The  Statute  of  Frauds  applies  to  this  colony, 
and  if  any  such  agreement  as  is  alleged  to  have  been 
made  by  the  executor  existed,  it  could  not  be  effectually 
created  by  paroL 

27  Afsil,  1863. 

The  opinion  of  the  committee  waa  delivered  by  the 
LOBD  EiNGSDOWN,  who,  after  stating  the  facts,  said, 
the  case  presented  two  subjects  for  consideration  :  the 
special  agreement,  alleged  to  have  been  made  between 
the  appeUant  and  the  executor,  and  the  general  rights 
and  remedies  of  consignees  of  West  India  estates. 

It  would  be  convenient  first  to  consider  how  the  case 
stood  as  to  the  special  agreement.  The  validity  of  this 
agreement  depended  upon  two  points :  first,  whether, 
according  to  the  true  construction  of  the  testa- 
tor's will,  Benjamin  Jones  had  power  to  bind  the 
fdtore  profits  of  the  plantations  by  such  an  agree- 
ment ;  and,  secondly,  whether,  assuming  that  he  had 
this  power,  he  has  well  and  effectually  exercised  it. 
First,  then,  as  to  the  construction  of  the  testator's 
will.  It  was  to  be  observed  that  the  primary  object 
of  the  testator  was,  that  his  plantations  should  be  kept 
np,  conducted,  and  managed  in  the  most  advantageous 
manner.  Not  only  was  this  trust  in  terms  declared 
by  the  will,  but  every  purpose  of  the  wiU— the  pay- 
ment of  the  expenses  of  the  trust,  of  the  annuities, 
of  the  allowances  for  maintenance,  of  the  testator's 
general  debts,  and  of  the  liens  and  charges  on  the 
plantations— depended  upon  that  trast  being  fully 
carried  into  effect.  The  wUl,  therefore,  ought  plainly 
to  be  80  construed  as  to  give  full  effect  to  these  pur- 
poses. Looking,  then,  to  the  dispositions  of  the  will, 
there  was  not  any  trust  of  the  surplus  of  the  rents  and 
profits,  after  answering  some  only  of  the  special  pur- 
poses designated  by  the  will,  but  the  whole  rents  and 
profits  are  dedicated  to  all  the  special  purposes  which 
are  pointed  out.  The  devisees  of  the  estates  take 
subject  to  those  purposes.  The  intention,  therefore, 
must  have  been  to  vest  in  the  trustees  full  power  over 
both  the  immediate  and  the  future  rents  and  profits, 
and  that  this  was  the  intention  is  made  clear  by  the 
trust  to  raise  money  to  supply  the  deficiency  of  the 
personal  estate  for  the  payment  of  the  debts.  It  is 
true,  indeed,  that  this  trust  does  not  in  terms  extend 
to  all  the  purposes  of  the  wUl,  and  does  not  in  terms 
embrace  the  raising  money  for  keeping  up  and  managing 
the  plantations :  but  this  latter  purpose,  though  not 
in  terms  expressed,  must,  as  it  seems  to  their  Lord- 
ships, almost  necessarily  be  implied ;  for,  unless  the 
plantations  were  so  kept  up,  the  trust  for  raising 
money  for  the  payment  of  the  debts  could  not  be  made 
available. 

These  considerationa  become  of  much  greater  weight 
when  the  subject  is  taken  into  consideration.  Plan- 
tations in  the  West  Indies  cannot  be  regarded  in 
the  same  light  as  lauded  estates  in  England.    The 


cultivation  of  them  is,  as  was  repeatedly  said  by 
Lord  Eldon,  a  species  of  trade.  In  all  ques- 
tions respecting  them  considerations  of  trade  and 
commerce  quite  foreign  to  the  cultivation  of  land(4 
estates  in  this  country  present  themselves.  They 
cannot  be  carried  on  without  the  intervention  of  eon- 
signees  and  agents  in  this  country,  and  the  cases  arc 
rare  indeed  in  which  they  can  at  all  be  carried  on 
without  advances  being  made  by  those  consignees  and 
agents  to  be  reimbursed  out  of  the  future  proceeds. 
In  the  ordinary  course  of  business  the  cultivation  of  a 
West  India  estate  can  no  more  be  carried  on  without 
advances  being  made  by  consignees,  and  being  so  re- 
imbursed, than  trade  can  b^  carried  on  in  this  country 
without  debts  being  contracted  and  being  paid  or 
secured.  It  may  be  as  well  to  add,  on  this  part  of  the 
case,  that  this  difference  between  West  India  estates  and 
landed  estates  in  this  country  does  not  enter  merely 
into  questions  relating  to  the  conduct  and  dealings  of 
trustees,  but  that  it  goes  much  further,  and  affects 
the  construction  of  wills  and  instruments  relating  to 
the  es^tes,  as  was  held  in  the  case  of  LuthingUmY, 
Sewdl  (1  Sim.  435)  by  the  late  Sir  Anthony  Hart,  a 
Judge  eminently  acquainted  with  the  law  and  practice 
relating  to  estates  in  the  West  Indies.  Their  Lord- 
ships feel  bound,  therefore,  both  by  authority  and 
upon  principle,  to  apply  these  considerations  to  the 
construction  of  this  will,  and,  so  applying  them,  they 
have  come  to  the  conclusion  that,  according  to  the 
true  construction  of  this  will,  it  was  within  the 
power  of  Benjamin  Jones,  to  bind  the  fiitiu*  profits 
of  these  plantations  by  the  agreement  entered  into  by 
him  with  the  appellant's  firms. 

Secondly,  then,  did  Benjamin  Jones,  well  and 
effectually  exercise  this  power  by  the  agreement 
entered  into  by  him  ?  Their  Lordships  thought  that 
he  did,  and  that  the  objection  under  the  Statute  of 
Frauds  is  not  well  foimded,  the  agreement  havingt  ^ 
their  judgment,  been  in  part  performed. 

Their  Lordships  therefore  are  of  opinion  that,  by 
virtue  of  the  special  agreement  entered  into  with 
Benjamin  Jones,  the  appellant's  firms  are  eutitlea 
to  be  paid  out  of  the  testator's  estate  all  the  smns 
advanced  by  them  respectively,  with  interest  thereon ; 
but  in  holding  this  they  desire  to  be  distinctly  ou- 
derstood  as  proceeding  upon  the  ground;  that  in  their 
opinion  the  agreement  was  bond  fde  made  and  hom 
fide  acted  upon  on  the  part  of  the  appellant's  firms. 

The  moneys  advanced  by  him  were  not  meant  or 
intended  to  be  applied  to  aiiy  defined  or  special  pur- 
pose. They  were  of  necessity  to  be  applied  at  the 
discretion  of  the  trustee  to  whom  they  were  advancei 
To  hold  that  the  appellant's  firms  were  bound  to  see 
to  the  application  of  these  advances  would  in  effect 
render  it  impossible  that  any  such  advances  conU 
be  made.  The  principle  which  governs  the  cases  as 
to  the  obligation  of  seeing  to  the  application  of 
money  applicable  to  the  payment  of  debts  seems  to 
theu-  Lordships  to  settle  this  question.    The  appel- 
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laDt,  then,  being  in  theii'  Lordships*  judgment  entitled  , 
to  relief  by  virtne  of  the  special  agreement,  it  is 
tmneceasary  for  their  Lordships  to  say  how  the  case 
would,  in  their  opinion,  have  stood  independently  of 
that  agreement  ;  but  it  may  be  right  to  add,  that 
Apt  are  not  satisfied  that  the  rights  of  consignees  of 
estates  held  in  trust  ought  in  all  cases  to  be  affected 
bj  the  defkuHs  of  trustees.  The  case  of  Sirfumd  t. 
Hibbart  (1  Ross.  &  M.  719)  seems  to  have  an  im- 
portant bearing  upon  this  point  There  may  be 
lightB  on  the  part  of  consignees  paramount  to  the 
rights  both  of  the  trustees  and  the  cestui  que 
inui$;  but  their  Lordships  desire  to  be  understood 
as  not  intending  to  give  any  final  opinion  on  this 
question. 

The  committee  would  therefore  recommend  that  the 
order  should  be  reyersed,  and  that  the  appellants 
should  have  allowed  to  them,  out  of  the  proceeds  of 
the  testator's  estate,  all  advances  made  by  them  to 
the  executor,  or  for  the  purposes  of  the  testator's 
vill,  together  with  the  costs  of  the  exceptions  to  the 
otxier  and  of  this  appeal. 


Lord  GhanoeUor. 
6  Hat,  1863. 


I    RoLFE  V.  Pbbbt. 
WmSulgequent  Fi«— 17  <fc  18  Vict  c.  113. 


A^ly  a  will  made  before  the  passing  of  the  Ad^ 
17  <l  18  Vid.  e.  113^  devised  a  mortgaged  estate  ;  and 
ofltT  the  passing  of  the  Ad  made  another  will,  which 
did  not  affed  the  devise : — 

Held,  GuU  the  devisee  was  "  a  person  claiming  under 
a  wiU  already  made  "  within  the  meaning  of  the  Ad. 

This  suit  was  heard  before  Vice-chancellor  Wood, 
in  February,  1863,  and  is  reported,  1  N.  R  428. 

The  testator  in  the  cause  by  his  will  executed  in 
1847,  directed  his  debts  to  be  paid  out  of  his  personal 
estate,  and  after  payment  of  the  same,  bequeathed  his 
pergonal  estate  to  his  daughter  (who  died  in  his  life- 
tine  without  issue),  and  devised  his  real  estate  (in  the 
events  which  had  since  happened)  to  Thomas  Perry 
in  fee. 

In  1861,  the  testator  made  another  will,  whereby  he 
gave  certain  legacies,  and  appointed  two  persons 
executors  and  trustees  thereof ;  but  did  not  allude  to 
his  former  will. 

The  testator  having  died,  probate  of  both  wills  was 
granted  to  the  executors  of  the  second  will,  the  exe- 
CQtors  of  the  first  will  having  renounced. 

The  testator's  real  estate  was  subject  to  two  mort- 

Locke  King's  Act,  17  ft  18  Yict  c.  113,  which 
^*ii  piSMd  ia  1854,  contains  a  proviso,  that  nothing 
tfatrda  eMtflined  should  affect  the  rights  of  any 
penon  '^■*— ^"g  under  any  toill  already  made. 

Ths  tmm  wm  onne  before  the  Lord  Chancellor  npon 


the  question,  whether  the  devisee  was  entitled  to  have 
the  mortgages  paid  out  of  the  personal  estate. 

WickenSj  for  the  plaintiffs,  the  executors. 

Daniel,  Q.C.,  for  the  devisee,  contended,  that  by 
the  direction  to  pay  debts  out  of  his  i)er8onal  estate, 
the  testator  had  signified  an  intention  to  exonerate 
the  real  estate  from  the  mortgages. 

[The  Lord  Chancellor  suggested,  that  by  reason  of 
the  proviso,  the  Act  did  not  apply  to  the  case  at  all.] 

AmpJUett,  Q.C.,  for  the  testator's  widow. 
The  execution  of  the  second  will  was  a  republication 
of  the  first  will,  which  must,  therefore,  be  taken  to 
have  been  made  in  1861,  after  the  passing  of  the  Act, 
Williains  on  Executors,  188  (5th  ed.) ; 
Attomey-Oenerai  v.  Ifeartwell,  Amb.  451 ; 
1  Vict.  c.  26,  8.  34. 
The  Act,  therefore,  applies,  and  the  testator  has  not 
signified  an  intention  to  exclude  its  operation, 

WoolsUncroflY,  WooUUnoroJl,  2  DeG.  F.  ft  J.  347. 

Jtendall,  for  the  next  of  kin. 

There  can  be  no  will  in  the  testator's  lifetime :  the 
proviso  in  the  Act  applies  only  to  wills  coming  into 
operation  between  the  passing  of  the  Act  and  the  lat 
of  January,  1855  :  the  instrument  of  1847  is  only 
part  of  a  will,  the  two  instruments  together  being  the 
will. 

The  Lord  Chancellor  said,  that  the  Legisktan 
had  carefully  prevented  the  new  rule  introduced  by  the 
Act  from  being  retro-active  by  inserting  the  proviso. 

The  expression,  a  will  already  made,  meant  an  instru- 
ment executed  at  the  time  of  the  passing  of  the  Act^ 
and  intended  to  operate  as  a  will,  but  coming  into 
operation  after  the  Act  should  have  come  in  force. 

The  will  of  1847  in  the  present  case  was  such  an  in- 
strument ;  if  the  execution  of  the  subsequent  will  had 
at  all  affected  the  claim  of  the  devisee,  it  might  hare 
been  doubted  whether  he  could  have  had  the  benefit  of 
the  proviso,  but  as  he  claimed  solely  under  the  will 
Qf  1847,  the  Act  did  not  affect  his  interest,  and  he 
was  entitled  to  have  th&  mortgages  paid  out  of  the 
personal  estate. 

It  was  unnecessary  to  decide  the  question,  whether 
the  testator  had  signified  an  intention  to  exonerate 
the  estate  from  the  mortgages,  but  he  might  observe 
that  it  was  impossible  to  lay  down  a  general  rule  as  to 
what  was  a  sufficient  signification  by  a  testator  of  an 
intention  to  exclude  the  operation  of  the  Act ;  in  each 
case  the  intention  must  be  gathered  from  the  wholt 
instrument. 

In  the  present  case,  had  the  will  been  made  after 
the  Act  came  in  force,  he  should,  probably,  have  held 
that  the  testator  had  signified  such  an  intention. 

Note, — See  as  to  the  question  of  intention, 
Eno  y.  Talam,  1  N.  H.  529,  and  cases  there  cited. 
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Master  of  the  Holla.  )  Bicknell  v.  Bick- 
30  April,  1863.  )       nell. 

Practice — Infant  Plaintiff  coming  of  Age — 
Striking  Name  out  of  Bill — Costs. 

Wlitre  an  infant  eo-plaintlffy  on  coming  of  age^ 
desires  to  withdraw  from  the  sicit,  Oic  proper  order  is  to 
strike  his  name  out  of  the  bill,  iwt  to  stay  proceedings  as 
to  him. 

The  order  is  made  without  costs. 

This  8uit  had  been  instituted  on  behalf  of  three 
infants  as  plaintiffs,  and  a  decree  had  been  made.  One 
of  the  plaintiffs,  having  come  of  age,  now  raored  that 
her  name  might  be  struck  out  of  the  bill. 

WickenSy  in  support   of  the  motion,  said  that  ho 
had  not  been  able  to  find  any  precedent  for  such  an 
order  after  decree  ;  but  a  similar  order  had  been  made 
after  the  evidence  in  the  cause  had  been  taken. 
Acres  Y.  LiUle,  7  Sim.  138; 
Gtiy  V.  Ouy,  2  Beav.  460. 

His  client  was  a  necessary  party  to  the  suit,  and  it 
would,  therefore,  be  necessary  to  make  her  a  de- 
fendant, but  he  should  leave  the  other  plaintiffs  to 
apply  for  a  supplemental  order  for  this  pui'pose. 

RenshaWf  for  the  next  friend,  suggested,  that  the 
proper  course  would  be  to  stay  all  proceedings  as 
to  Mr.  Wickens^s  client.  He  doubted  whether  there 
would  be  any  further  proceedings  in  the  suit  He 
also  asked  for  his  costs, 
Afwn,  4  Mad.  461. 

The  Master  of  the  Rolls  held,  that  the  following 
would  be  the  prox)er  order,  viz.,  that  the  name  of  5Ir. 
Wickens's  client  should  be  struck  out  as  a  plaintiff, 
and  should  be  inserted  as  a  defendant  in  all  future 
proceedings  in  the  suit  (if  any).  There  would  be  no 
costs  given,  but  the  next  friend's  costs  would  be 
costs  in  the  cause.  This  was  not  a  motion  for  the 
dismissal  of  the  bill,  as  wa.s  the  case  in  Anon,  4  Mad. 
461. 

Master  of  the  Bolls.  Ii2e  Torquay  Bath  Com- 
2,  4  May,  1863.     J  pany. 

Voluntary  Winding  Up  —  "  The  Joint^Stock 
Companies*  Act,  1856" — **  Tlie  Companies* 
Act,  1862,"  Part  VI.,  ss.  196, 199,  207. 

A  joifU-stoek  company  registered  under  ''  The  Joint- 
Stock  Companies*  Act,  1856,"  is  competent  to  wind-up 
voluntarily  under  *'  The  Companies*  Act^  1862,*'  not- 
withstanding that  it  has  not  bun  registered  under  the 
latter  Act. 

This  was  a  j)etition  by  a  shareholder  for  the  winding- 
up  by  the  Court  of  the  Torquay  Bath  Company,  an 
unlimited  company  which  was  formed  under  the  7  &  8 
"*"™t.  c.  110,  and  registered  under  **the  Joint-Stock 


Companies*  Act,  1866,**  but  which  was  not  registered 
under  **The  Companies'  Act,  1862.*' 

A  resolution  for  winding  up  voluntarily  had  been 
passed  by  the  shareholders  ;  the  question  raised  on 
this  petition  was,  whether  it  was  competent  for  a 
company  not  registered  under  the  Act  of  1862,  to  wind 

I  up  voluntarily. 

i 

Higgins,  for  the  petitioner,  contended  that  the  com* 
,  pany  could  not  be  wound  up  voluntarily ;  he  com- 
mented u})on 

"The  Companies*  Act,  1862,**  ss.  176,  177,  19ff, 
199,  205,  206,  207  ; 
and  argued  that  the  words  "unregistered  company" 
in  sect.  199,  denoted  a  company  not  registered  under 
that  Act ;  that  being  so,  the  second  article  of  sect.  199 
was  precise,  that  no  unregistered  company  should  be 
wound  up  under  the  Act  voluntarily  ;  and  sect.  180 
enabled  a  company  to  register  for  the  mere  purpose 
of  winding  up.     He  also  referred  to 

Bi  Minima  Organ  Company,  11  W.  R  530. 

Cracknall,  for  the  company,  argued  that  the  com- 
pany had  power  to  wind  up  voluntarily,  notwithstand- 
ing that  it  was  not  registered  under  the  Act  of  1862 ; 
he  commented  upon 

"The  Companies*  Act,  1862,'*  ss.  175,  176, 177, 
196,  199,  209,  210  ;  ' 
and  argued  that  the  words  "  imregistered  company," 
in  sect.  199,  must  have  their  primd  facie  meaning,  of 
a  comx>any  not  registered  at  all,  and  that  there  was 
no  reason  for  restricting  the  generality  of  the  words 
employed;  this  company  was  registered  under  "The 
Joint-Stock  Companies*  Act,  1856/*  and,  therefore, 
came  within  the  definition  contained  in  sect.  175; 
sect  177  then  declared  that  the  Act  should  apply  to 
such  a  company  in  the  same  manner  as  to  companies 
registered  but  not  formed  under  the  Act.  The  repeal 
of  the  Act  of  1856  did  not  affect  the  validity  of  the 
registration  under  that  Act,  and  sect.  177,  taken  in 
connection  with  the  other  sections  of  the  Act  of  1862, 
reserved  to  companies  registered  under  the  Act  of 
1856  the  same  powers  as  to  a  company  registered 
but  not  formed  imder  the  Act  of  1862.  He  also 
refen'ed  to 

Re  Waterloo  Life  Assuratice  Company,  1  N.  ^ 
157  ;  9  Jur.  (n.  s.)  291 ; 

Re  Minima  Organ  Company,  ubi  supra. 

Higgins,  in  reply. 

4  May,  1863. 

The  Master  of  the  Rolls  held  that  in  the  sec^jnd 
article  of  the  199th  sect,  of  "  The  Companies'  Act, 
1862,"  the  word  "unregistered"  must  have  its  prirn^ 
facie  meaning,  and  could  not  be  confined  to  tne 
restricted  meaning  contended  for  by  the  petitioner. 
Part  VI.  of  the  Act  of  1862  provided  for  the  appli(»- 
tion  of  that  Act  to  companies  formed  or  r^stered 
under  the  previous  Joint-Stock  Companies*  Acts ;  an 
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to  hold  that  an  onr^pstered  company,  in  sect.  199, 
denoted  simply  a  company  unregistered  under  the  Act 
of  1862,  would  in  effect  repeal  to  a  considerable  extent 
the  provisions  of  Part  VI. 

There  was  nothing  in  the  Act  of  1862  to  affect  the 
validity  of  the  previous  registration  of  the  company 
under  the  Act  of  1856  ;  on  the  contrary,  the  207th 
sect,  enacted  that  the  repeal  of  the  Act  of  1856  should 
not  affect  anything  duly  done,  or  any  right  or  privilege 
ai. quired  imder  the  repealed  Act. 

It  was,  therefore,  unnecessary  to  go  through  the 
formality  of  a  second  registration  ;  it  was  competent 
fur  the  company  to  wind  up  voluntarily  ;  and,  as  the 
shareholders  were  in  favour  of  a  voluntary  winding-up. 
His  HoQonr  would  make  no  order  upon  this  petition. 

Master  of  the  Bolls.  1  Re  The  Fire  A^ni- 
18  Apbii^  2,  7  May,  1868.  i     hilator  Company. 

Joint-Stock  AcU,  1856-58 — CompuUory  Wind- 
ing-up— Previxnis  Voluntary  Winding-up — 
Petition  of  Contributory, 

The  Court  viay  make  an  order  for  windiTig  tip  a 
cmpany,  registered  under  the  Joint-Stock  Companies* 
i<lS  1S56-58,  and  ichieh  is  hiing  wound  up  voluntarily^ 
iv<ii  on  the  petition  of  a  contributory. 

The  &rder  may  be  made  under  the  Acts  of  1856-58 
i/'9»r,  aiid  the  petition  need  not  be  also  entitled  in  the 
CvMpanies  Act,  1862. 

This  was  the  hearing  of  a  petition  by  a  shareholder 
in  the  Fire  Annihilator  Company  praying  that  the 
company  might  be  wound  up  under  the  Joint-Stock 
Companies'  Acts,  1856  and  1857,  and  the  Joint-Stock 
Companies'  Amendment  Act,  1858. 

The  company  had  been  originally  constituted  in 
1?19,  under  the  7  &  8  Vict.  c.  110,  for  the  purpose  of 
working  a  patent  for  extinguishing  fires.  In  1856  it 
A'as  registered  under  the  Joint-Stock  Companies'  Act^ 
1^56. 

A  special  resolution  that  the  company  should  be 
»oand  up  voluntarily  under  the  Joint* Stock  Companies' 
Attj,  1856  and  1857,  and  that  Curtis,  the  secretary  of 
the  company,  should  be  appointed  liquidator,  was 
passed  at  a  meeting  of  the  shareholders  of  the  com- 
pany held  on  tho  16th  of  February,  1858,  and  was 
(unfinned  at  another  meeting  held  on  the  23rd  of 
ilarch,  1858. 

This  voluntary  winding-up  had  been  proceeding 
^^^r  since,  and  was  not  yet  concluded.  The  patent 
M  not  been  disposed  of,  and  had  now  expired.  There 
Was  other  property  of  the  company  still  remaining 
cnreaUsed,  and,  though  large  calls  had  been  made, 
the  liquidator  had,  since  the  commencement  of  the 
vin«iing-np,  incurred  liabilities  for  rent  and  wages, 
in  rtrspect  of  which  demands  had  been  made  on  the 
petitioner.  The  liquidator  had  only  once,  in  March 
18^2,  complied  with  the  direction  of  the  19  &  20  Vict. 
<•  47,  8.  104  (12),  as  to  annually  laying  an  accoimt 


of  the  progress  of  the  winding-up  before  a  meeting  of 
the  shareholders.  The  liquidator  himself  became 
bankrupt  in  January,  1863. 

JBaggallay,  Q.C.,  and  Roxburgh,  for  the  petitioner, 
referred  to, 

19  &  20  Vict.  c.  47,  ss.  102-104. 

Wickens,  for  the  company  and  the  liquidator,  con- 
tended that,  where  there  was  already  a  voluntary 
winding-up,  the  Court  could  not  make  a  winding-up 
order  on  the  petition  of  a  contributory. 

If  contributories  might  petition  for  a  compulsory 
winding-up,  it  would  not  have  been  necessary  to  save 
the  rights  of  creditors  by 

19  &  20  Vict.  c.  47,  s.  105. 

The  67th  sect,  of  the  same  Act  specified  the  five  cases 
in  which  there  might  be  a  winding-up  by  the  Court, 
and  the  case  of  there  being  already  a  voluntary 
winding-up  was  not  mentioned. 

JBo^e^a/toy,  Q.C?.,  in  reply  cited, 
21  &  22  Vict.  c.  60,  s.  11, 
as  reserving  all  powers  and  jurisdictions  exercised  by 
tho  Court  under  the  Winding-up  Acts  of  1848  and 
1849. 

The  Master  of  the  Rolls  directed  the  petition  to 
stand  over  for  a  fortnight,  in  order  that  the  x>etitioner 
might  examine  the  liquidator  s  accounts,  and  ascertain 
whether  a  winding-up  by  the  Court  could  bo  dispc&sed 
with. 

2  May,  1868. 

The  accounts  produced  by  the  liquidator  proved 
scanty  and  unsatisfactory,  and  he  denied  the  peti- 
tioner's right  to  any  further  account.  The  application 
for  the  winding-up  order  was  therefore  renewed. 

The  Master  of  the  Eolls  said  that  the  petitioner 
was  clearly  entitled  to  a  winding-up  order.  The  Act 
of  Parliament  was  certainly  exceedingly  vague  ;  but  if 
the  liquidator's  contention  was  well  founded,  the 
winding-up  of  a  going  concern  might  last  for  an  inde- 
finite time,  and  in  the  meantime  the  liquidator  was 
not  to  render  any  accounts,  though  he  might  make 
calls  from  time  to  time.  The  liquidator  clearly  must 
be  liable  to  account  to  the  shareholders.  The  Act  of 
Parliament  was  not  intended  to  put  an  end  to  the  right 
of  the  partners  in  the  company  to  have  the  partnership 
accounts  taken.  Its  object  was  to  do  away  with  tho 
preliminary  proceedings,  without  which  no  decree  for 
an  account  of  partnership  transactions  could  be 
obtained, — proceedings  which  were  very  much  im- 
peded when  the  parties  to  the  suit  were  numerous.  It 
was  not  intended  to  enable  the  liquidator  to  carry  on 
the  winding-up  for  several  years  without  rendering  any 
account.  The  petitioner  was  therefore  entitled  to  the 
usual  winding-up  order,  and  under  thatorder  he  would 
be  able  to  call  upon  the  liquidator  to  render  proper 
accounts. 
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7  May,  1863. 

Roxburgh  now  mentioned  that  the  registrar  had 
objected  to  draw  up  this  order,  on  the  ground  that  the 
petition  ought  to  have  been  entitled  in  the  Companies' 
Act,  1862.  He  submitted  that  according  to  the  207th 
sect,  of  the  Companies'  Act,  1862,  25,  &  26  Vict.  c.  89, 
the  winding-up  in  this  case  ought  to  be  effected  as  if  the 
Act  of  1862  had  never  been  passed,  and  the  previous 
Acts  were  still  in  force, 

Re  West  Silver  Mining  Campany,  1  N.  R.  463. 

The  ;Ma8ter  of  the  Rolm  held  that  the  order 
might  be' made  under  the  Acts  of  1856-58  only. 

Note. — See  for  another  mode  of  controlling   a 

voluntary  winding-up, 
Lowndes  v.    GarncU  and  MoseUy  Gold  Mining 

Company,  2  J.  &  H.  282. 


Kindersley,  V.-C.  )   p^tridge  v.  Smith. 
6  May,  1863.     ) 

Family  Arrangement 

Where  parties  who  are  in  doubt  as  to  their  respective 
rights  in  a  certain  property,  being  fully  infomud  as  to 
fads,  and  standing  on  an  eqiuU  footing  with  respect  to 
legal  advice,  come  to  a  delibera^te  agreement  not  influenced 
by  fraud,  circumvention,  surprise,  or  misrepresentation, 
the  Court  toill  not  set  aMde  such  agreement,  although  a 
Court  of  Justice  might  have  come  to  a  different  conclu- 
sion as  to  the  rights  of  the  parties,  to  that  given  effect  to 
by  the  agreement. 

This  was  a  bill  by  a  pecuniary  and  residuary  legatee 
to  set  aside  an  agreement,  which  had  been  entered  into 
between  the  plaintiff  and  other  parties  interested  in 
the  testator's  estate. 

The  facts  of  the  case  were  as  follows  : — 

The  testator  devised  his  freehold  and  leasehold  estates 
to  trustees,  upon  trust  out  of  the  rents  and  profits 
to  pay  certain  annuities,  and  then  directed  his  trustees 
to  pay  certain  legacies  to  the  plaintiff  :  100/.  absolutely 
on  his  attaining  twenty-one ;  and  a  further  sum  of  200/. 
payable  at  the  same  time,  but  whether  the  latter  sum 
should  be  paid  or  not  was  left  to  the  discretion  of  the 
trustees.  He  then  gave  to  his  granddaughters  30/. 
each  on  attaining  twenty-one  or  marriage,  and  to  his 
grandsons  living  at  his  decease,  or  bom  afterwards, 
1007.  each  at  the  age  of  fourteen,  a  further  100/.  at 
the  age  of  twenty-one,  and  200/.  at  the  same  time, 
the  payment  of  which  was  left  to  the  discretion  of 
the  trast«es.  The  residuary  estate  was  to  be  equally 
divided  among  the  grandchildren  on  their  attaining 
the  age  of  twenty-one,  and  some  further  legacies  were 
given  by  a  codiciL  The  testator  left  three  grand- 
children living  at  the  time  of  his  decease,  the  plaintiff, 
his  sister,  M.  A.  Partridge,  and  T.  H.  Cash,  who  after- 
wards died,  and  whose  representative  was  T.  Cash. 

The  defendant,  C.  J.  Smith,  was  the  only  trustee 


who  accepted  and  acted  in  the  trosts  of  the  will  In 
1848  a  bill  was  filed  by  the  three  grandchildi*en  againgt 
Smith  for  an  account  and  administration  of  the  estate, 
and  in  1849  an  inquiry  was  directed,  and  a  decree 
made,  declaring  what  legacies  the  various  parties  were 
entitled  to. 

In  1860  the  plaintiff  and  other  legatees  were  anxious 
to  come  to  an  arrangement  as  to  the  testator's  property, 
and,  after  considerable  discussion  and  disagreement, 
an  arrangement  was  come  to ;  and  the  draft  of  an  agree- 
ment was  settled  by  the  solicitor  for  all  the  legatees 
and  the  solicitor  for  the  trustee  on  their  behalf  respec- 
tively, which,  after  considerable  delay,  was  signed  by 
the  plaintiff.  This  agreement  was  now  impeached  by 
the  plaintiff,  who  said  that  he  did  not  at  the  time 
understand  his  rights,  and  did  not  intend  to  give  them 
up  ;  that  under  the  will  and  the  decree  of  1849  he 
claimed  to  be  entitled  to  700/.,  whereas,  by  the 
agreement,  he  only  got  400/.  He  claimed,  therefore, 
that  the  agreement  should  be  rectified,  or  else  set  aside 
altogether. 

Glasse,  Q.C.,  and  Druce,  for  the  plaintiff. 
Equity  relievos  ^  from    an  agreement  obtained  by 
fraud, 

Sanders  v.  Lord  Annesley,  2  Sch.  &  Lcf.  73  ; 

Turner  v.  Harvey,  Jacob,  169. 
So  by  mistake  of  law, 

Bingham  v.  Bingham,  1  Vos.  Sen.  126  ; 

Cocking  v.  Pratt,  1  Ves.  Sen.  400  ; 

Stone  V.  Godfrey,  5  De  G.  M.  &  G.  76  ; 

Brought&n  v.  Ifutt,  3  De  G.  ft  J.  601. 
Or  by  mistake  of  fact, 

Garrard  v.  Franket,  80  Beav.  445. 
To  make  a  compromise  effectual,  the  doubtful  rights 
to  bo  relinquished  must  be  presented  to  the  minds  of 
the  parties. 

Gibbons  v.  Cauni,  4  Ves.  839  ; 

Harvey  v.  Cooke,  4  Russ.  839. 

Baily,  Q.  C,  and  Robinscn,  for  Charles  J.  Smith. 

Taylor  for  H.  A.  Partridge,  and  Roberts  for  T.  Cash. 
The  Court  will  not  inquire  into  the  sofficieDcy 
of  the  consideration  of  a  fair  compromise, 

NayUtr  v.  Wyndi,  1  S.  &  S.  555. 
And  win  uphold  family  arrangements, 

Cory  V.  Cory,  1  Ves.  Sen.  18  ; 

Neale  v.  NeaU,  1  Keen,  672  ; 

SUuxiH  V.  StewaH,  6  CI.  &  Fin.  911. 

KiNDERSLEY,  V.-C,  after  stating  the  facts,  said 
that  so  long  as  ten  years  before  the  execution  of  the 
agreement  which  was  now  sought  to  be  rectified  or  set 
aside,  the  questions  which  it  was  intended  to  settle 
had  been  considered,  and  legal  advice  taken  npon 
them.  There  could  have  been  no  ignorance  of  facts 
on  the  part  of  the  plaintiff;  for  he  had  had  the  will  and 
decree  constantly  before  him  during  the  last  ten  years. 
The  question  was  whether,  under  these  circumstances, 
the  Court  would  allow  this  agreement  to  be  rectified  or 
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would  set  it  addo.     Many  cases  had  been  quoted  by 
counsel  on  both  sides,  but  the  effect  of  the  cases 
(though  some  of  the  earlier  ones  might  lead  to  a  dif- 
ferent oonchision),  and  the  law  as  it  now  stood,  were 
well  stated  by  Lord  Cottenham  in  SUvxtrt  v.  Stewart 
(6  CI.  k  Fin.  911).     The  law  might  shortly  be  stated 
thiu :  if  parties  who  are  in  doabt  as  to  their  respective 
rights  in  a  certain  property,  being  fully  infonned  as  to 
&ets,  and  stan^Ung  on  an  equal  footing  with  respect 
to  l^al  advice,  come  to  a  deliberate  agreement,  not 
inflnenced  byfrand,  circumvention,  surprise,  or  mis- 
representation, that  agreement  must  stand,  although 
a  Court  of  Justice  might  have  come  to  a  different  con- 
chisiou  to  that  which  is  given  effect  to  by  the  agree- 
racnt  I^  under  such  circumstances,  either  party  should 
impeach  the  agreement,  the  Court  would  not  inquire 
into  the  rights  of  the  parties,  or  whether  one  had  got 
more,  another  less,  xmder  the  agreement  than  their 
strict  rights.     The  iifict  that  the  parties  had  been  in 
coDtroTersy  and  doubt,  and  had  come  to  an  agreement, 
vds  SQfficient.    Now,  in  the  present  case,  the  parties  had 
been  in  discussion  as  to  their  respective  ri^ts,  they 
were  folly  infonned  as  to  the  facts,  for  they  had  had 
tiie  will  and  the  decree  frequently  before  them,  they 
bad  been  on  an  equal  footing  as  regards  professional 
assistance — for  it  made  no  difference  whether  the  parties 
employed    the    same    or  separate   solicitors.      There 
iaJ  been  no  fraud,  surprise,  circumvention,  or  misre- 
presentation, merely  a  difference  of  opinion  as  to  the 
effect  of  the  will  and  the  decree.     The  parties  had 
(ieliberately,  after  long  discussion,  come  to  the  final 
determination  which  was  embodied  in  the  agreement, 
therefore  the  bill,  so  far  as  it  sought  to  set  aside  the 
^SRement  of  March,  1860,  must  be  dismissed  with 
costs. 


WOOd,V..C.  I    DaVIES  r.  HUQUKNIN. 

22  April,  1  May,  1863.    ) 

Ttttamentary  Power  of  Appointment — ReUate — 
SeUUment — Portions — Eldest  Son — Younger 
Children. 

A  ttstamentary  power  of  appointment  inay  for 
taiudbU  consideration  he  released  by  fneana  of  a  cove- 
naM  mi  tiie  part  of  the  donee  of  the  power, 

1  xiUement  provided  that  a  gross  sum  should  be 
raised  otU  of  real  estate  thereby  settled  for  the  portion  or 
portums  of  the  children  of  the  marriage  other  than  the 
eldest  or  only  son.  No  period  was  fixed  for  vesting  of 
t^  portions: — 

Held  (Iji^)  That  the  second  son,  who,  by  the  death  of  his 
^Iderbrothsrin  the  lifetime  of  the  tenant  for  life,  became 
aUitlsd  to  the  settled  property,  was  not  entitled  to  share 
h  Oasink  CZnd.)  That  the  representatives  of  the  eldest 
^9adqf  a  daughicrwha  attained  twenty -one,  but  died 
the  hfeiime  of  the  tenant  for  life,  werecfi- 
in  U.  {Zrd.)  Tltat  the  representatives  of 
•— «iidfcrf#»^f<Mi<wcrg  not  entitled  to  share  in  it. 


By  a  voluntary  settlement,  dated  the  9  th  of  November, 
1819,  John  Davies  conveyed  certain  freehold  estates  to 
trustees  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  wife  Mary  Davies,  during  her  life,  re- 
mainder to  trustees  to  preserve  contingent  remainders 
during  her  life,  remainder  to  the  use  of  the  children  of 
John  and  Mary  Davies,  as  John  Davies  should  by  will 
appoint,  and,  in  default  of  such  appointment,  to  the 
use  of  such  of  them  as  Mary  Davies  should  by  will 
appoint :  and  in  default  of  appointment  by  either  of 
them,  to  trustees  for  a  term  of  JiOO  years,  with 
remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail  male,  with  remainders  over. 

The  trusts  of  the  term  of  500  years  were  declared  to 
be  that  the  tinistees  should,  after  the  decease  of  John 
Davies  and  Mary  his  wife,  in  case  of  their  leaving 
issue  *' one  son,  and  also  one  or  more  other  child  or 
children,"  raise  5,000/.  "  for  the  portion  of  the  daughter 
or  younger  child"  of  John  Davies  and  Maiy  his  wife, 
"in  case  the  said  John  Davies  should  depart  this  life 
leaving  issue  by  the  said  Mary  his  wife,  only  one  son 
and  one  other  child  bom  in  his  lifetime,  or  after  his 
decease  :'*  and  in  case  John  Davies  should  die  leaving 
issue  by  Mary  his  wife  "  one  son  and  also  two  or  more 
children,  either  born  in  his  lifetime  or  after  his  decease," 
that  the  trustees  should  raise  6,000/.  for  the  portion 
or  portions  **  of  any  child  or  children"  of  John  and 
Mary  Davies  ''other  than  their  eldest  or  only  son, 
equally  to  be  divided  betwixt  and  among  them  if  more 
than  one.'* 

John  Davies  died  in  1853,  Mary  Davies,  his  wiffl^ 
in  1861. 

There  were  eight  children  of  the  marriage.  Two  of 
these  died  in  infancy  before  the  date  of  the  settlement. 
Of  the  remaining  six— 

William  Hamblett  Davies,  the  eldest  son,  died 
without  issue  after  attaining  twenty-one,  in  the  life- 
time of  his  father. 

John    Stanley  Davies,   the    second   son,  attained 
twenty-one,  survived  his  father,  but  died  in  the  life- 
time of  his  mother,  leaving  a  widow  and  two  children. 
Thomas  Davies,  the  third  son,  was  bom  in  August, 
1825,  and  died  in  the  following  month. 

Lucy  Margaret  Davies  attained  twenty-one,  but  died 
unmarried  in  the  lifetime  of  her  father. 
Elizabeth  Ann  Davies  survived  her  mother. 
Harriet  Davies  was   twice  married ;   in  1829,   to 
William    Meddowcroft,    and,    in    1840^    to    Loius 
Huguenin. 

By  the  settlement  made  on  the  marriage  of  Harriet 
Davies  and  William  Meddowcroft,  dated  the  12th  day 
of  September,  1829,  John  Davies  covenanted  that  he 
would  not  execute  any  appointment,  or  do  any  other  act 
to  defeat,  lessen,  or  diminish  the  share  or  interest  to 
which  Harriet  Davies  was  or  might  become  entitled 
in  the  pecuniary  division  or  portion  made  and  secured 
for  the  only  daughter,  or  for  the  younger  son  and  sons, 
daughter  and  daughters,  as  the  case  might  be,  of  John 
and  Maiy  Davies,  under  the  above  settlement :  but 
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woulfl,  on  the  contrary,  do  everything  to  confirm  the 
.share  of  Harriet  Davies  in  such  portion  so  that  she 
should  receive  as  her  share  of  the  settled  property 
1,600Z.  at  the  least. 

By  his  will,  dated  the  26th  of  April,  1852,  John 
Davies  appointed  the  settled  property  to  his  son  John 
Stanley  Davies  in  fee,  charged  with  a  sum  of  8,000Z. 
in  favour  of  Elizabeth  Ann  Davies,  and  1,000/.  in 
favour  of  Harriet  Huguenin. 

The  bill  was  filed  by  the  widow  and  infant  children 
of  John  Stanley  Davies  against  Louis  Huguenin  and 
Harriet  his  wife,  the  trustees  of  a  settlement  made  by 
them,  and  Elizabeth  Ann  Davies,  for  the  purpose  of 
having  the  trusts  of  the  settlement  of  1819  carried 
into  execution. 

The  following  questions  arose  : — 

Ist.  Whether  the  covenant  of  John  Davies,  con- 
tained in  the  marriage  settlement  of  1829,  operated 
88  a  release  pro  tanto,  of  the  testamentary  power 
of  appointment  reserved  to  him  by  the  settlement 
of  1819  T 

As  to  this,  the  following  cases  were  cited, 
ffamer  v.  Swann,  T.  &  R.  430  ; 
Oreen  v.  Cfreeii,  2  Jo.  k  Lat  529  ; 
Me  Ch/imberSf  11  Ir.  Eq.  Rep.  518 ; 
Burst  V.  Hunt,  16  Beav.  372. 

2nd.  Who  were  the  persons  that,  in  the  events  which 

happened,  would,  but  for  the  will  of  John  Davies,  have 

been  entitled  to  share  in  the  sum  of  6,0002L  raisable 
for  portions  of  younger  children  under  the  settlement 

of  1819? 

As  to  the  latter  point,  it  was  argued  that : 

(a.)  All  the  children  living   at  or  after  the  date  of 

the  settlement  of  1819,  other  than  William  Hamblett 

Davies,  would    have    been    entitled   to    share :   the 

meaning  of  the  settlement  being,  that  no  portions 

were  to  be  raised,  imless  some  children  survived  the 

settlor,  but,  if  any  did  survive  him,  then  portions 

were  to  be  raised  for  all, 

Powis  V.  BurdeU,  9  Ves.  428  ; 

King  v.  ffake,  9  Ves.  488  ; 

Hoiograve  v.  earlier^  8  V.  &  B.  79 ; 

Perfect  V.  Curzofif  5  Madd.  442  ; 

Torres  v.  Franco,  1  R.  &  M.  649. 
(6.)  None  of  the  children  would  have  been  entitled, 
except  those  living  at  the  death  of  the  survivor  of  the 
tenant  for  life. 

These  were  portions,  and  portions  chai^ged  on  land  ; 
they  could  not  be  raised,  therefore,  unless  they  were 
wanted.  In  general,  portions  were  wanted  on  the 
marriage  of  the  children,  or  on  their  attaining  twenty- 
one  ;  but  this  settlement  contained  no  power  of  ad- 
vancement, and  it  must  therefore  be  taken  that,  in 
contemplation  of  the  settlors  the  marriage  of  a  child 
was  the  only  occasion  on  which  a  portion  would  be 
wanted.  Thus  William  Hamblett,  Thomas,  and  Lucy 
Hai^garet  would  be  excluded, 

Brum  V.  Bruen,  2  Vem,  489 ;   s.  c  Prec.  Ch. 
195; 


Jennings  v.  Looks,  2  P.  W.  277  ; 

Hubert  v.  Parsons,  2  Ves.  Sen.  261  ; 

Warr  v.  Warr,  Prec.  Ch.  218  ; 

Teyriham  v.  Webb,  2  Ves.  Sen.  209  ; 

Lord  Hinehinbroke  v.  Seymour,  1  Br.  C.  C.  395 ; 

Edgworth  v.  Edgworth,  Beatty,  329. 
It  was  observed  corUrU,  that  though  these  cases 
showed  that  portions  could  not  be  raised,  as  against  the 
inheritance,  for  children  who  did  not  want  them,  yet 
there  was  no  rule  of  law  that  the  portions  of  children 
who  did  want  them  should  be  increased  by  the  death 
of  others  under  twenty-one  :  the  latter  being  excluded 
solely  with  reference  to  the  inheritance, 

Evans  v.  Scott,  1  H.  of  L.  Ca.  43. 
(c.)  Even  if  those  who  attained  twenty-one  would 
have  been    entitled,   Thomas,  who  died  an  infant, 
would  not, 

RemnaiU  v.  Hood,  2  De  G.  F.  &  J.  896. 
(d.)  John  Stanley  Davies  would    not   have  been 
entitled, 

Teynham  v.  Webb,  ubi  supra  ; 

Chadunck  v.  Doleman,  2  Vem.  527  ; 

Richards  v.  Richards,  Joh.  754. 
(e.)    William  Hamblett  Davies  would  have  been 
entitled, 

Ellison  V.  Thomas,  1  N.  R.  37. 

Giffard,  Q.C.,  and  JSTay,  for  the  plaintiffs. 

W.  M,  James,  Q.C.,  and  North,  for  Elizabeth  Ann 
Davies,  and 

C.  T.  Simpson  (RoU,  Q.C.,  with  him)  for  Mr.  and 
Mrs.  Huguenin. 

Wood,  V.-C,  said,  that  it  was  quite  clear  that  the 
covenant  by  John  Davies  operated  as  a  release  of  his 
power  of  appointment  by  will,  so  far  as  Mrs.  Huguenin 
was  concerned.  No  subsequent  appointment  by  him 
could  therefore  affect  her  share  of  the  property. 

As  to  the  interest  of  John  Stanley  Davies,  the 
second  son.  Ofiadunck  v.  Doleman  {ubi  supra),  settled 
that  he  having  come  into  the  property  must  be  treated 
as  the  eldest  son,  and,  therefore,  would  have  taken  no 
share  in  the  6,000A 

As  to  William  Hamblett  Davies,  the  eldest  son.  His 
case  was  undistinguishable  from  Ellison  v.  Th^mios 
{uJbi  supra),  and  his  representatives  would  therefore 
have  been  entitled  to  share  in  the  fund. 

As  to  Lucy  Margaret  Davies,  who  attained  twenty- 
one,  but  died  in  the  lifetime  of  her  father.  This  settle- 
ment contained  no  direction  as  to  the  period  at  which 
the  portions  were  to  vest ;  but  the  early  cases  had 
settled  that,  imder  these  circumstances,  the  Court 
would  hold  that  at  least  a  son  who  attained  twenty- 
one,  or  a  daughter  who  attained  that  ago  or  mamed, 
ought  to  have  a  portion.  He,  therefore  held  that  her 
representatives  would  have  been  entitled  to  share. 

As  to  Thomas,  who  died  an  infant.  The  Court  had 
from  an  early  period  taken  on  itself  the  ri^t  to  con- 
strue a  settlement  with  respect  to  the  intention  of  the 
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iDstnunent,  and,  in  so  doing  had  frequently,  as  in  Chad- 
mck  T.  Doleman  {ubi  supra),  disregarded  the  literal  . 
meaning.   Again,  it  had  been  also  very  'early  decided 
^t,  in  tie  absence  of  anything  to  the  conti-ary,  por-  | 
tions  dban^ed  on  land  were  not  to  be  raised  unless  ' 
they  were  wanted  ;  Pawlett  v.  PawUtt  (1  Wils.  234).  ' 
He  then  cibd  the  observations  of  Lord  Talbot  in  King 
T.  Withers  ca,  temp.  Talbot,  123),  Bruen  v.  Brum 
(Prec.  Ch.  1)5),  and  the  remarks  of  Turner,  L.J.,  in 
RcmwMl  T.  Hood  (2  De  G.  F.  &  J.   412),  and  said 
that,  looking  at  the  decisions  in  the  earlier  cases,  and 
to  the  obsermtions  of  the  Lord  Justice  in  the  <last  case, 
he  could  not  hold,  that  a  child  dying  under  twenty* 
one  took   ai    interest  in   a  sum  to  be  raised  for 
portions. 

It  had  beoi  said  that  the  decisions  in  these  cases 
proceeded  fnm  the  regard  had  to  the  heir ;  but  this 
was  not  entiely  so :  for  they  had  also  gone  on  the 
ptinciple  ^thai  a  father  (who,  as  sole  next  of  kin, 
would  take  tie  share  of  a  deceased  infant)  could  not 
have  been  intaided  to  be  benefited  by  a  provision 
made  for  his  Ciildren.  Besides,  here  a  gross  sum 
was  to  be  raisel  and  divided  among  the  diildren,  a 
case  distinguish&ble  from  one  in  which  a  specified  sum 
was  to  be  raised  for  each  child. 

Minute. — Deeare  that  the  defendant  Harriet  Hugu- 
enin,  by  virtue  ^f  the  covenant  on  the  part  of  her 
&ther  John  Dav.es,  contained  in  her  marriage-settle- 
ment of  12  September,  1829,  is  entitled  to  such  share 
in  the  sum  of  60»0/.  by  the  settlement  of  9  Kovem- 
W,  1819,  to  be  nised  for  the  benefit  of  the  children 
of  John  Davies  anl  Mary  his  wife  other  than  an  eldest 
or  only  son,  as  she  would  have  been  entitled  to,  if  no 
appointment  had  '^een  made  by  John  Davies  of  the 
trust  property  comprised  in  the  last-mentioned 
settlement 

Declare  that  in  tie  events  which  have  happened 
the  said  sum  of  600(i..  would,  if  no  appointment  had 
been  made  by  John  Davies,  have  been  divisible  into 
four  equal  parts,  betwien  the  personal  representatives 
of  William  Hamblett  Davies,  the  personal  representa- 
tives of  Lucy  Margaret  Davies,  the  defendant  Elizabeth 
Mm  Davies,  and  the  defendant  Harriet  Hugiienin 
respectively. 

Wood  V-C    )    ^^^^^^^  ^'  European  and 
2  ji^Y  1863  '   (       AaERicAN  Steam  Shipping 
'       Cohpany  (Limited). 

Partjiership — Liability  rf  Retiring  Partner — 
Surety — Yariatioa  of  Contract, 

Thr»partiurs  entered  into  (^contract  iviUi,  a  company 
fvr  thru  yeare.  One  partner  retired  during  the  tenn, 
a«{  received  a  covenant  of  indemnity  from  the  other 
^00,  amd  the  company  had  notice  of  it.  Subaequefitly 
(he  (wo  etmimuing  partners  entertd  into  an  agreeme)it 
^eitk  Cucomfioinff,  admitting  the  contention  of  the  com- 
fmif  m  «  dispuUd  point  as  to  the  construction  of  the 


original  contract,  and  referring  other  differences  to 
arbitrators,  one  of  whom  teas  chosen  by  the  two  con* 
tinning  partners,  in  lieu  of  the  three  original  partners, 
as  provided  in  the  original  contract. 

Held,  that  the  retiring  partner  remained  bo^viid  by 
the  contract,  and  the  continuing  partners  became  his 
agents  in  respect  thereto,  and  that  he  UHis  consequently 
bound  by  their  acts  properly  done : — 

Held,  also,  theU  the  suJbsequentyigrcement  was  not  a 
variation  of  the  original  contract. 

By  an  agreement  of  8th  August,  1857,  it  was  agreed 
that  Croskey  &  Co.  (a  firm  of  shipbrokers,  then  con- 
sisting  of  the  plaintiff  and  the  defendants  Croskey  and 
Wolff)  should  have  the  management  of  the  vessels 
belonging  to  the  defendants,  the  European  and 
American  Steam  Shipping  Company.  It  was  also 
provided  by  Article  1,  that  the  sums  expended  on  the 
ships  to  make  them  fit  for  the  company's  undertaking, 
including  the  first  cost  of  the  vessels,  the  cost  of  their 
first  repair  and  equipment,  and  the  cost  of  taking  them 
to  the  port  of  first  outward  destination,  should  be  con- 
sidered capital  account ;  by  Article  12,  that  if  the 
earnings  of  the  vessels,  after  making  certain  specified 
deductions,  were  insufficient  to  pay  a  dividend  of  six 
per  cent,  to  the  shareholders  of  the  company,  Croskey 
&  Co.  were  to  receive  nothing ;  but,  if  the  earnings 
were  sufficient,  they  were  to  receive  one  moiety  of  the 
excess  after  payment  of  a  six  per  cent,  dividend  ;  by 
Article  14,  for  the  continuance  of  the  agreement  for 
three  years  ;  and  by  the  last  Article,  that  if  any  dis- 
pute should  arise  touching  the  matters  therein  con- 
tained, the  dispute  should  be  referred  to  three 
indifferent  persons,  one  to  be  named  by  the  company, 
one  by  Croskey  k  Co.,  and  the  third  by  the  two  others. 

On  11th  July,  1858,  the  plaintiff  retired  from  the 
partnership,  and  by  deed  of  the  same  date  he  ceded  all 
his  interest  in  the  agreement  to  Croskey  and  Wolff, 
who  released  him,  and  covenanted  to  indemnify  him 
against  all  liabilities  in  respect  thereof. 

Croskey  &  Wolff  continued  to  carry  on  the  business 
under  the  same  name,  and  to  have  the  management  of 
the  vessels  under  the  agreement.  It  was  alleged,  and 
not  denied,  that  the  company  had  notice  of  the  plain- 
tiff's retirement. 

Disputes  having  arisen  with  respect  to  Croskey  & 
Co.'s  accounts  up  to  1st  June,  1858,  a  memorandum, 
dated  7th  September,  1858,  was  signed  by  Croskey  and 
Wolff  of  the  one  part,  and  the  chairman  of  the  com- 
pany on  the  other  part,  for  a  reference  to  tlie  ai'bitra- 
tion  of  two  persons  chosen  by  Croskey  and  Wolff  and 
the  company  respectively.  This  memorandum  con- 
tained the  following  clauses  :— 

*'lst.  That  Messrs.  Croskey  &  Co.  shall  consent  to 
the  bonus  being  added  to  the  capital  on  which  the  six 
per  cent,  preferential  dividend  is  to  be  ascertained." 

'*  8th.  The  agreement  between  the  company  and 
Messrs.  Croskey  &  Co.  to  be  reconsidered,  with  a  view 
to  prevent  the  recurrence  of  differences. " 
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A  more  formal  agreement,  and  to  which  the  plaintiff 
was  not  a  party,  was  afterwards  executed,  embodying  the 
memorandam,  and  appointing  two  arbitrators.  The 
submission  was  made  a  rule  of  the  Common  Pleas.  The 
arbitrators  purported  to  appoint  an  umpire  ;  but  in  con- 
sequence of  an  irregularity  in  his  appointment,  leave 
was  given,  by  an  order  of  the  Common  Pleas,  to 
Croskey  and  Wolff  to  revoke  their  submission,  which 
they  did. 

In  February,  1860,  the  company  brought  an  action 
against  the  plaintiff  and  Croskey  and  "Wolff  to  recover 
615,2567.  15s.  id.  for  money  had  and  received  for  the 
use  of  the  company  between  8th  April,  1857,  and  17  th 
December,  1859. 

The  present  bill  was  filed  to  restrain  that  action,  on 
the  grounds  that  the  plaintiff,  on  his  retirement  from 
the  partnership,  with  the  company's  knowledge,  and 
being  indemnified  by  the  continuing  partners,  ceased 
to  be  primarily  liable  under  the  agreement  of  August, 
1857,  and  became  a  surety  only  ;  and  as  such  surety, 
he  was  released  by  the  variation  in  the  original  agree- 
ment made  by  the  memorandum  of  September,  1858, 
particularly  the  appointment  of  arbitrators  by  Croskey 
and  Wolff  alone,  and  the  concession  contained  in  the 
1st  clause. 

From  the  evidence  it  appeared  that  the  1st  clause  of 
the  memorandum  referred  to  a  dispute  as  to  the  con- 
struction of  Article  1  of  the  agreement.  The  ships 
had  been  purchased  by  the  present  company  from  a 
dflfiinct  company  at  a  price  to  pay  the  old  shareholders 
6L  12«.  6d.  per  share ;  but  it  was  provided  that  any 
of  the  old  shareholders  might  exchange  their  shares 
for  fully  paid-up  91,  shares  in  the  new  company ;  and 
the  question  had  been,  whether  the  difference  between 
62.  12a.  6d.  and  9L  was  properly  carried  to  capital 
aocoim^t  under  Article  1  of  the  agreement,  so  as  to 
increase  the  six  per  cent,  dividend  payable  \mder 
Article  14. 

Sir  H.  Cairns,  Q.C.,  and  Swanston,  for  the  plaintiff, 
cited, 
1  St.  As  to  the  plaintiff's  being  a  surety  only, 

Evans  v.  Drummond,  4  Esp.  89  ; 

Hart  V.  Alexander,  7  Car.  &  P.  746 ;  s.  c.  2  M.  & 
W.  484 ; 

Odktley  v.  Pasheller,  4  CI.  &  F.  207. 
2nd.  As  to  his  discharge  from  liability,  if  a  surety, 

£<mary.  Macdonald,  3  H.  of  L.  Ca.  226 ; 

Davies  v.  StainAank,  6  De  G.  M.  &  G.  679  ; 

Sinall  V.  Currie,  5  De  G.  M.  &  G.  141. 

Daniel,  Q,C.,  and  CoUon^  for  the  company,   con- 
tended that  the  debtors  could  not,  by  airangements 
between  themselves,  alter  the  rights  of  the  creditors, 
Bedford  v.  Deakin,  2  B.  &.  Aid.  210. 

[Wood,  V.-C. — The  question  is,  is  there  a  new 
contract?  Is  there  any  authority  for  holding  that 
a  creditor  who  says  to  a  continuing  partner,  **I  will 
not  sue  you  for  a  year,"  releases  the  retiring  partner  ?] 

Besides,  there  was  not,  in  fact,  any  variation. 


E.  F.  Smith,  for  Croskey  and  Wolff. 
Sir  H.  Cairns,  in  reply. 

Wood,  V.-C,  said,  that  to  hold  that  thi«  case  was 
governed  by  Oakeley  v.  PashelUr,  would  be  to  carry 
the  doctrine  of  that  case  to  an  unprecedented  ex- 
tent. Here  was  a  contract  for  three  years,  by  which 
the  plaintiff  was  bound  jointly  with  his  former  co- 
partners. The  plaintiff  had  retired,  and  got  a  cove- 
nant of  indemnity,  but  he,  nevertheless,  continued 
bound  for  the  remainder  of  the  term,  and  the  partner- 
ship for  that  purpose  must  be  considered  ax  continuing. 
The  continuing  partners  became  the  plaiitiff's  agents 
in  all  matters  imder  the  agreement,  and  l.e  was  bound 
by  the  acts  of  his  agents  properly  done.    . 

As  to  the  matters  referred  to  as  a  vaaation  of  the 
original  agreement,  it  appeared  on  the  evidence  that 
the  company  had  always  claimed  the  ctnstruction  of 
the  agreement  admitted  by  Croskey  anl  Wolff  in  the 
1st  clause  of  the  memorandum  of  Sejtember,  1858. 
In  his  Honour's  opinion,  the  compaay  were  right, 
and  no  concession  whatever  in  that  respect  was  made 
by  Croskey  and  Wolff;  and  the  circuaistances  of  the 
case,  therefwe,  bore  no  resemblance  to  those  in 
Oakeley  v.  Pasheller.  But  even  if  tkat  were  not  so 
evident,  the  doctrine  of  Oakeley  v.  Pash£ller  could 
not  be  carried  to  the  extent  of  preventing  the 
continuing  partners  from  entering  into  a  proper 
agreement  to  avoid  litigation.  -As  to  the  arbi- 
tration, the  original  agreement  made  it  right  for  the 
two  continuing  partners  to  refer  tie  matters  in  dif- 
ference, and  they  were  only  dischwrging  their  duty 
in  so  doing.  The  two  were  necessoily  left  to  manage 
matters,  and  were  the  plaintiff's  agents  for  that  pur- 
pose, and  they  had  done  that  whick  it  was  their  duty 
to  do.  There  was,  therefore,  no  ground  for  contending 
that  the  plaintiff  was  dischargeu  from  his  liability 
under  the  original  agreement ;  uid  the  bill  must  be 
dismissed  with  costs. 

Woody  V.-C.     J    p^Q^  ^,  HuisH. 
30  April,  4  ALa^y,  1863.  J 

Gift  of  AnnuUie9^Spedfic  or  Demojutrative 

Legacy. 

A  testator  by  his  will  gate  certain  annuities,  and 
declared  that  each  of  these  ainuiti^  should  be  paid  by 
the  trustees  of  his  toUl  out  #/  the  rents  of  his  real  estaU 
thereby  devised : — 

Held,  thai  these  teere  demonstrative  legacies ;  antd, 
the  rents  of  the  real  estaU  proving  ijistiffident  for  their 
payinent,  that  the  capLal  of  the  testator's  residuary 
persmud  estate  was  liable  to  make  good  the  dejieieney. 

This  was  a  special  case. 

Francis  Hart,  by  kis  wUl,  dated  the  27th  of  Jnne, 
1857,  directed  his  debts,  &c,  to  be  paid  by  his  exe- 
cutors out  of  his  personal  estate,  and  appointed  the 
plaintiffs  trustees  and  executors  of  his  wilL    He  then 
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^Yo  tad  bequeathed  certaiii  specific  and  pecuniaiy 
Itgiciett  the  hitter  to  be  paid  out  of  his  personal 
estate  :  then  he  gare  and  devised  certain  annuities, 
and  dechred  that  each  of  these  annuities  should  be 
paid  hy  the  trustees  of  his  will  out  of  the  rents  of  his 
real  estatt  thereby  devised  half-yearly,  and  that  the 
first  pajQBut  thereof  should  be  made  at  the  end  of 
six  calendar  months  from  his  decease,  and  he  gave  such 
annuities  fhe  of  legacy  duty,  which  he  directed  should 
be  paid  out  of  the  rents  of  his  real  estate.  He  devised, 
appointed,  md  bequeathed  all  his  real  and  residuaiy 
peisonal  eslite  to  trustees,  upon  trust  with  and  out  of 
the  rents  aid  income  of  his  real  astate  to  pay  the 
sereral  anuiities  by  lus  will  devised  or  given,  and 
subject  thereto  upon  trust  to  pay  or  otherwise  permit 
hiBgTandsont  C.  F.  Fellows,  to  receive  the  rents  and 
income  of  his  real  and  residuary  personal  estates,  and  of 
the  investmeats  of  his  personal  estate  during  his  life, 
*nd  after  his  death  upon  trusts  for  the  benefit  of  the 
ehild,  childreli,  or  other  issue  of  C.  F.  Fellows,  with 
a  gift  over  in  tase  of  his  death  without  leaving  issue 
who  should  attain  a  vested  interest  in  the  premises. 

By  a  codicil  to  his  will,  dated  the  7th  of  July,  1857, 
the  testator  gate  and  devised  certain  other  annuities, 
and  directed  that  the  several  annuities  by  the  codicil 
given  and  devsed  should  continue  and  be  payable 
to  or  for  each  cf  the  annuitants  (if  he  or  she  respec- 
tively should  so  long  live)  until  C.  P.  Fellows  should 
attain  the  age  ol  twenty-one  years,  or  die  under  that 
age  without  leaiing  any  child  or  children  him  sur- 
Tiring,  or  if  he  should  die  under  that  age  leaving  a 
child  or  children,  then  until  such  child,  if  he  should 
leave  only  one,  «r  some  one  of  such  children,  if  he 
should  leave  more;  than  one,  should  attain  the  age  of 
twenty-one  years,  or  until  such  child,  or  all  such 
children,  should  die  under  that  age,  whichever  of  those 
several  events  shouH  first  happen.  And  he  declared 
that  the  several  amnities  by  the  codicil  given  and 
devised  should  bo  a  diarge  upon  and  be  paid  out  of  the 
rents  of  his  real  estate  by  his  will  devised  or  other- 
wise disposed  of  in  tie  same  manner  in  all  respects 
as  the  annuities  by  Ks  will  given  and  devised ;  and 
that  tlie  trustees  of  his  will  for  the  time  being  should 
cut  of  the  rents  of  the  same  real  estate,  and  before 
niaking  any  other  payments  thereout,  except  the 
annuities  by  his  will  gven  and  devised,  pay  the 
^ittnuities  by  the  codicil  gVen  and  devised  when  and  as 
they  should  from  time  to  time  become  due  during  the 
continuance  thereof  respectively,  and  that  the  same 
annuities  should  be  due  anl  be  paid  and  payable  half- 
yearly,  and  the  first  paymeit  thereof  should  be  made 
iix  calendar  mouths  from  hii  decease,  and  he  gave  all 
the  annuities  by  his  codicil  demised  free  of  legacy  duty, 
and  he  directed  that  the  legacy  or  annuity  duty  should 
^  paid  out  of  the  rents  of  his  teal  estate. 

^e  testator  died  on  the  21st  ^f  ^larch,  1862. 

The  rents  of  the  testator's  red  estate  were  insufii- 
cient,  but  his  residuary  personal  <etate  was  ample  for 
^  yt^fmmt  of  the  annuities. 


The  questions  for  the  opinion  of  the  Court  were — 
Ist.  Whether,  under  the  circumstances,  the  defi- 
ciency of  the  yearly  rents  of  the  devised  real  estate  to 
pay  the  annuities  given  by  the  will  and  codicil  ought 
to  be  made  good  out  of  the  income  or  capital  of  the 
residuary  personal  estate  of  the  testator,  or  whether 
the  residuary  personal  estate  was  exonerated  from  such 
payment  ? 

2nd.  Whether  or  not  such  deficiency  ought  to  be 
made  good  out  of  the  corpus  of  the  devised  real  estate  ? 

W,  F,  JRoHnamij  for  the  plaintiffs,  stated  the  case, 
and  referred  to 

Hawkins  on  the  Oanstructim  of  WUU,  120,  255. 

Kay  {Sir  H.  Cairns,  Q.C.,  with  him),  for  the  an- 
nuitants, on  the  first  question  cited, 

Mann  v.  Copland,  2  Madd.  223  ; 

Frcam  v.  Dowliiig,  20  Bejiv.  624  ; 

HancoxY.  Abbey,  11  Ves.  179. 
On  the  second  question, 

A  lien  V.  Backhouse,  2  Y.  &  B.  65. 

Qiffard,  Q,C.,  and  L.  Field,  for  C.  F.  Fellows,  on 
the  first  question  cited, 

BooUe  V.  Blundell,  1  Mcr.  193  ; 

J>ickin  V.  Edwards,  4  Ha.  273  ; 

Ctordon  v.  Duff,  28  Beav.  619  ; 

Williams  v.  Hughes,  24  Beav.  474. 
On  the  second  question, 

Phillips  V.  GiUUridge,  1  N.  R.  8; 

Stell/ox  V.  Sugden,  John.  234. 

Wood,  Y.-C,  said  that  cases  of  this  sort  were 
divisible  into  three  classes,  easily  distinguishable  from 
each  other,  though  it  might  be  difficult  to  determine 
under  which  a  particular  instance  fell.  The  first 
comprised  those  where  a  simple  gift  was  made  of  an 
annuity  or  a  legacy,  and  the  testator  subsequently 
charged  legacies  generally  on  his  real  estate.  There 
the  personal  estate  was  not  even  primarily  exonerated, 
but  formed  the  first  fund  for  payment  The  second 
class  comprehended  those  where  a  gift  was  made  of  so 
much  of  the  testator's  real  estate  as  was  sufficient  to 
raise  a  given  sum.  Such  gfifts  were  held  by  the  Court 
to  be  specific,  and  therefore  to  abate  when  the  real 
estate  proved  insufficient.  Diekin  v.  Edwards  (4  Ha. 
273)  was  a  good  example  of  this  ckss.  The  third 
daas  consisted  of  what  were  termed  demonstrative 
legacies,  where  there  was  a  clear  indication  of  the 
testator's  intention  to  give  the  legacy  in  any  event, 
but  a  fund  was  indicated  out  of  which  it  was  to  be 
paid.  This  frmd  was  primarily  liable  ;  but  if  it  failed, 
the  legacy  would  still  be  payable  out  of  the  testator's 
general  estate.  Of  this  class,  Mann  t.  Coplamd  (2 
Madd.  228)  was  an  example. 

In  determining  whether  a  particular  case  fell  under 
the  second  or  third  of  these  classes,  the  question  to  he 
asked  was,  whether  the  testator  had  so  expressed  him- 
self as  to  indicate  a  clear  intention  of  gift,  and  then 
pointed  out  the  fund  which  he  meant  to  render  pri- 
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manly  liable  for  payment,  or  had  given  so  mnch  of  the 
innd  as  was  thereby  charged,  and  not  merely  a  sum  of 
money  equivalent  to  the  charge.  On  this  point  His 
Honour  cited  the  remarks  of  Lord  Cottenham  in  Creed 
V.  Creed  (11  CI.  &  Fin.  508). 

In  the  present  case  the  will  indicated  a  clear  inten- 
tion to  give  the  annuities  at  all  hazards  ;  and  the  rents 
and  profits  of  the  real  estate  were  only  pointed  out  as 
primarily  liable.  His  Honour  then  read  the  clauses 
of  the  will  set  out  above  ;  and  remarked  that  it  could 
not  be  supposed  to  have  been  the  testator's  wish  that 
the  gift  should  totally  fail  if  the  fund  which  was  firstly 
liable  proved  wholly  insufficient.  This  view  was  sup- 
ported by  the  language  of  the  codicil,  which  contained 
a  marked  gift  of  annuities,  followed  by  a  direction  to 
raise  them  out  of  a  particular  fund. 

He  held,  therefore,  that  the  deficiency  of  the  yearly 
rents  of  the  real  estate  was  to  be  made  good  out  of  the 
capital  of  the  personal  estate. 

It  was  unnecessary  to  give  any  answer  to  the  second 
question. 


\ 


Wood,  V.-C. 

27,  28  April,  1863.     >  Gitrney  v,  Gurney. 
5  May,  1863.  ) 


Jurisdicthn — Settlement  made  to  obtain  Decla- 
ration of  Illegitirnxxcy  of  a  Child. 

A  husband  having  reason  to  dotdrt  the.  legitimacy  of  a 
child  horn  previously  to  his  being  divorced  from  his 
wife,  settled  a  sum  of  stock  on  the  children  of  the 
marriage.  The  Court,  on  hill  filed  by  the  legitimate 
children  of  the  marriage,  carried  the  trusts  into  execu- 
tion, though  the,  real  object  was  to  obtain  a  decision  as  to 
the  legitimacy  of  the  child, 

Semble,  the  Court  will  not  so  a^t  in  the  case  of  a 
stranger  making  such  a  settlement  for  a  purpose  o^ 
which  it  disapproves. 

This  was  a  suit  ostensibly  instituted  to  carry  into 
effect  the  trusts  of  a  certain  voluntary  settlement,  but 
in  reality  to  obtain  a  declaration  as  to  the  legitimacy 
of  the  defendant,  "William  Anselm  Gumey, 

Mrs.  Gumey,  the  wife  of  Mr.  John  Henry  Gumey, 
eloped  from  her  husband^s  house  in  December,  1859. 
On  the  31  st  of  that  month  a  suit  for  divorce  was 
instituted  against  her  by  her  husband  ;  on  the  Idth 
of  February,  1861,  a  decree  nisi,  for  the  dissolution 
of  the  marriage,  was  pronounced  ;  and  this  decree  was 
made  absolute  on  the  22nd  of  May,  1861. 

On  the  4th  of  May,  1861,  the  defendant  William 
Anselm  Gumey  was  bom. 

In  the  month  of  January,  1862,  John  Henry  Gumey, 
transferred  the  simi  of  20002.  3  per  Cent.  Bank 
Annuities,  into  the  names  of  two  trastees  ;  and  by  a 
settlement,  dated  the  13th  of  that  month,  it  was 
declared,  that  the  'trustees  should  stand  possessed  of 
sach  stock  in  trust,  for  all  and 'every  the  children 
then  living  of  the  marriage  of  Mr.  and  Mrs.  Gumey. 


It  was  also  thereby  provided,  that  it  should  be  incum- 
bent on  the  trastees  to  apply  the  whole  of  the  income 
of  the  share  of  each  child  towards  the  maintenance  of 
such  child. 

The  plaintiffs  were  the  infant  cluldrcii  of  Mrs. 
Gumey,  bom  previously  to  her  elopement :  they  sued 
by  their  father  and  next  friend.  The  defendants  were 
the  trastees  of  the  settlement  of  the  13th  jf  January, 
1862,  and  William  Anselm  Gumey. 

The  bill  prayed  that  the  trasts  of  the  settlement 
might  be  carried  into  execution  ;  and  tiat  it  might 
be  declared  that  the  plaintiffs,  as  the  onlj  children  of 
the  marriage,  were  absolutely  entitled  U  the  funds 
comprised  therein. 

The  Solicitor-General,  Sir  H,  Cairns,  Q.C.,  Asplai^, 
and  S.  Button,  were  for  the  plaintiffs. 

Walford  was  for  the  trustees. 

Sir  Fitzri/y  Kelly,  Q.C.,  Ballantiiu,  Serjt,  and 
0.  N.  Colt  (Bolt,  Q.C.,  with  them),  for  the  defendant, 
William  Anselm  Gumey,  objected,  that  the  real 
object  of  the  suit  was  to  bastardise  an  infant  who 
was  incapable  of  protecting  his  own  interests.  The 
Court  would  not  carry  into  effect  a  lettlement  made 
entirely  for  that  purpose.  Courts  d  Common  Law 
had  always  discountenanced  fictitious  ^ases, 

HosJcins  V.  Lord  Berkeley,  4  T.  B.  402 ; 

Be  Elsam,  3  B.  &  C.  697. 
No  Court  in  this  country  was  intrusted  with  the 
power  to  declare  the  illegitimacy  of  an  individual 
The  Legislature  had  abstained  from  conferring  such  a 
power  on  the  Divorce  Court,  when  the  Declaration  of 
Legitimacy  Act  was  passed.  The^  alleged  that  this 
was  an  attempt  to  prejudge  questions  which  would  arise 
as  to  the  interests  of  the  child  under  the  will  of  Mrs. 
Gurney's  father,  and  offered  that  such  a  sum  should 
be  brought  into  Court  as  would  irdemnify  the  tnistees 
in  case  they  should  apply  the  w'.iole  settled  fund  for 
the  benefit  of  the  plaintiffs. 

The  Solicitor-General,  in  reiily,  distinguished  the 
cases  cited  for  the  defence.  7here  a  series  of  fictions 
had  been  placed  on  the  record,  whereas  here,  the 
settlement  was  entirely  bmdfide.  Settlements  were 
constantly  made  in  order  to  call  out  the  jurisdiction 
of  the  Court  as  to  the  education  and  guardianship  of 
children.    He  referred  to 

ShclUy  V.  Westhrooke,  fac.  266 ; 

Hope  V.  Hope,  22  Bear.  361  ; 

Be  Alicia  Bace  (Unreported). 

Wood,  V.C,  said,  thit  the  main  difficulty  of  the 
case  was  the  novelty  a  the  course  pursued,  in  order 
to  bring  the  real  question  at  issue  under  the  cognisance 
of  the  Court  As  regarded  the  circumstance  of  the 
principal  defendant  king  an  infant,  he  could  not  see 
that  his  interests  (ipart  from  such  interest  as  might 
arise  from  the  obscoingof  evidence  by  lapse  of  time,  a 
consideration  whiai  a  Court  of  justice  could  not  regard) 
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rei^oired  the  decision  as  to  his  status  to  be  postponed  to 
ft  later  period.     The  cases  cited  for  the  defence,  raised 
no  serioos  donbt ;  they  sitnply  decided  that  Courts  of 
Law  could  not  allow  the  forms  of  justice  to  be  trifled 
with,  by  being    employed    in    regard    to    fictitious 
cases.     Bit  it  waa  said  that  the  Court  would  not 
decide  any  question  till  the  proper  time ;  that  here 
the  real  question  was,  as  to  interests  of  this  child  under 
the  will  of  Mrs.  Gumey's  father,  which  could  not  be 
decided  at  present.     Such  was  not,  however,  the  case 
presented  to  him  by  the  bill,  and  the  Court  never 
rcfased  to  decide  a  point  at  issue  when  legitimately 
brought  before  it,  simply  because  grave  consequences 
were  involved.     Further,  the  Court  did  act  in  cases 
where  the  point,  in  reference  to  which  the  Court  was 
to  exercise  jurisdiction,  was  raised  on  purpose  ;  as  for 
example,   those    cases  referred  to  by  the  Solicitor- 
General  where,  in  order  to  obtain  directions  as  to 
the  education  of  children,  property  had  been  settled 
on  them,  it  heiug  supposed  (rightly  or  wron;»ly)  that 
this  was  necessary  to  call  out  the  jurisdiction  of  the 
Court.    On  principle,  therefore,  it  was  impossible  for 
him  to  avoid  deciding  this  question. 

The  strongest  objection  he  had  felt  was,  that  a 
means  might  thus  be  afforded  of  disturbing  the  peace 
of  families.  A  stranger  might  make  such  a  settle- 
ment as  the  present,  for  the  purpose  of  branding  with 
illegitimacy  one  of  a  family  whom  he  disliked.  The 
Court  had  always  refused  to  do  any  thing  which  might 
tend  to  disturb  the  peace  of  families.  Thus,  where 
income  had  been  settled  on  a  lady  in  case  she  con- 
tinued chaste,  it  had  refused  to  regard  the  condition 
annexed  to  the  gift.  In  like  manner  the  Court 
would  deal  with  such  a  case  as  he  had  mentioned 
when  it  occurred.  His  present  decision  would  be  no 
precedent  in  such  a  case.  Here  a  father  had 
strong  reason  to  dispute  the  legitimacy  of  a  particular 
child,  and  had  made  a  bond  fide  settlement  on  the 
rhOJren  of  his  marriage,  with  the  view  of  raising 
the  question;  he  thought  that  the  object  of  the 
iather  was  a  perfectly  legitimate  one,  and  that  an 
early  decision  as  to  his  status  was  for  the  benefit  of 
the  child. 

It  had  been  objected  that  the  I^egislature  had 
conferred  no  power  of  maiking  a  declaration  of  illegiti- 
macy ;  but  it  could  not  be  inferred  that,  because  it 
refustd  to  confer  such  a  power  on  an  entirely  new 
Court,  it  intended  in  any  way  to  interfere  with  the 
exercise  of  a  totally  different  jurisdiction. 

The  offer  of  indemnity  to  the  trustees  must  be 
rejected ;  to  accept  it  would  be  to  stultify  the  juris- 
diction of  the  Court  by  permitting  proceedings  to  be 
stayed,  if  the  defendant  were  rich  enough  to  buy  the 
suit  off. 

His  Honour  then  commented  on  the  facts  of  the 

^^^t  and  made  a  decree  in  terms  of  the  prayer  of  the 
bilL 


Wood,  V.-C 

19  Feb.,  6  May,  1863 
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Rr  The  English  and  Irish 
Church  and  University 
Assurance  Society. 


Windiny  Up — Deficiency/  of  Assets — Claims  of 
General  Creditors  aiid  Policy  Holders — Policy 
vfith  Share  of  Profits — Partnership. 

A  fund  being  created  by  tlie  deed  of  settlement  of  an 
assurance  society  for  the  payrnent  of  all  liabililies  of 
tJie  company  J  it  was  held^  that  debts  created  by  the 
directors,  in  pursuance  of  their  powers,  had  no  priority 
over  the  claims  of  policy-holders  against  the  fund. 

A  policy-holder,  participating  in  (he  profiis  of  the 
society,  is  not  necessarily  a  partner  in  it. 

Cox  V.  Jlickman,  8  H.  of  L.  Ca.  268,  followed. 

This  was  a  summons  adjourned  from  Chambers,  in 
order  to  decide  certain  questions  which  arose  in 
course  of  winding  up  the  above  society  under  the 
Winding-up  Acts  of  1848  and  1857. 

The  society  was  established  in  1853,  and  was 
registered  under  the  Act,  7  &  8  Vict.  c.  110. 

The  deed  of  settlement  was  dated  the  27th  of  June, 
1853  ;  and  its  material  provisions  were  as  follows  : — 

Clause  5  provided,  that  the  capital  of  the  society 
should  consist  of  100, 000^,  to  be  divided  into  20,000 
transferable  shares  of  51.  each. 

Clause  77  prohibited  the  directors,  except  as  by  the 
deed  specially  provided,  from  contracting  any  debts  on 
behalf  of  the  society,  other  than  such  as  should  be 
necessary  for  carrying  the  objects  and  purposes  of  the 
society  into  effect. 

Clause  99  empowered  the  directors  to  issue  policies 
under  certain  restrictions  contained  in  the  subsequent 
clauses,  up  to  104. 

Clause  116  provided,  that  persons  effecting  assurances 
with  the  society  should  be  divided  into  two  classes,  to 
be  called  '*  The  Participating  Class,"  and  "  The  Non- 
participating  Class,"  respectively  ;  and,  by  clause  117, 
the  participating  class  were  entitled  to  share  in  the 
profits  of  the  society,  as  thereinafter  mentione(i 

Clause  172  provided,  that  two  funds  should  be 
created  by  the  directors,  to  be  called  respectively, 
"  The  Paid  Capital  Fund,"  and  "  The  General  Fund  ;" 
and  that  separate  accounts  of  each  should  be  kept. 

aause  173  directed,  that  " The  Paid  Capital  Fund" 
should  consist  of  moneys  arising  from  payments  made, 
and  to  be  made,  in  respect  of  the  shares  in  the  capital 
of  the  society. 

Clause  174  directed,  that  "The  General  Fund" 
should  consist  of  the  interest  on  the  paid  capital  fund, 
the  moneys  to  be  received  in  respect  of  assurances, 
&c.,  and  the  profits  made  by  the  society  in  the  course 
of  its  business. 

Clause  175 — "  That  the  general  fund  of  the  society 
shall  be  first  applicable  to  and  shall  be  applied  in  pay- 
ment of  all  claims  on  the  society  in  respect  of  the 
assuran  ces  of  both  classes  .  .  .  and  in  payment  of  aU 
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other  liabilities  of  the  society,  and  of  interest  to  the 
proprietoi-s  on  their  paid-up  capital,  and  of  such 
bonuses  as  are  hereinafter  authorised  to  be  given  to 
the  assured  of  the  participating  class  ;  and  also  in  pay- 
ment of  the  costs  and  expenses  of  and  incidental  to 
the  establishing  and  setting  on  foot  the  society,  includ- 
ing the  costs  of  these  presents,  and  the  outfitting, 
furnishing,  and  repairing  and  altering  the  house  or 
office  of  the  society,  and  all  other  preliminary  expenses 
prior  to  the  complete  registration  ;  and  also  in  pay- 
ment of  all  costs  and  expenses  of  the  society,  and 
generally  of  carrying  on  the  business  of  the  society 
and  incident  thereto  :"  and  in  case  the  general  fund 
could  not  with  convenience  be  made  available  or  pro- 
ductive in  time  to  meet  such  payments,  or  should  be 
insufficient  to  meet  the  same,  then  a  competent  part  of 
the  jMiid  capital  fund  was  to  be  applied  to  make  good 
such  deficiency. 

Clause  178.  —  "That  previously  to  the  annual 
general  meeting,  to  be  held  in  the  year  1859,  and  after- 
wards at  every  fifth  annual  general  meeting,  or  oftener 
if  the  directors  shall  from  time  to  time  think  fit,  the 
directors  shall  cause  to  be  made  by  the  actuary,  or 
consulting  actuary,  for  the  time  being  of  the  society, 
a  valuation  of  all  the  liabilities  and  assets  of  the 
flociety  nj*  to  the  31  st  day  of  December  in  the  preced- 
ing year,  and  shall  cause  a  report  in  writing  to  be 
prepared,  containing  a  clear  and  faithful  exposition  of 
the  state  of  the  affairs  of  the  society,  and  showing 
distinctly  the  state  of  the  funds  and  property  of  the 
society,  and  the  profits  thereof,  and  the  surplus  (if 
any)  of  the  general  fund,  after  valuing  and  deducting 
all  unsatisfied  claims,  and  the  computed  value  of 
4ill  liabilities  of  &e  society,  and  all  such  other 
particulars  as  the  directors  shall  think  necessary  or 
proper  for  enabling  the  proprietors  to  form  a  just  esti- 
mate and  opinion  of  the  real  state  of  the  affairs,  funds, 
and  property  of  the  society  .  .  .  and  such  report  shall 
state  whether  or  not,  after  making  ample  provision  for 
all  the  existing  and  contingent  liabilities,  risks,  claims, 
and  demands  to  which  the  property  of  the  society  may 
be  subject,  there  remains  such  a  surplus  of  the  general 
fund  as  will  justify  any  division  of  the  profits  amongst 
the  participating  class  of  assurers  and  the  proprietors 
of  the  society,  and  the  amount  of  such  surplus  ;  and 
such  account  and  report  shall  be  submitted  by  the 
chairman  of  the  said  annual  general  meeting  to  the 
consideration  of  such  meeting ;  and  if  a  mAJority  in 
number  of  the  votes  of  the  proprietors  present, 
either  personally  or  by  proxy  at  such  meeting,  shall 
approve  of  the  report  in  regard  to  the  surplus  of 
the  general  fund,  and  the  recommendation  as  to 
a  division  of  such  surplus  of  the  general  fund; 
and  the  recommendation  as  to  a  division  of  such 
surplus  of  the  general  fund  amongst  the  partici- 
pating class  of  assurers  and  the  proprietors  to  the 
extent  recommended  by  the  report,  or  to  any  less 
extent  in  case  such  division  of  the  same  diall  be 
recommended  as  aforesaid ;  then  such  surplus  shall  be 


divided  and,  subject  to  such  deduction  as  stiall  be 
made  thereout  pursuant  to  the  next  succeeding  clanse 
of  these  presents,  shall  be  paid  by  way  of  dividends  to 
and  amongst  the  participating  class  of  assurers  and 
the  proprietors  of  the  society,  in  the  proportions 
following,  that  is  to  say  : — six  equal  tenth  parts 
thereof  shall  be  allotted  and  divided  amongst  such  of 
the  assured  of  the  participating  class  as  shall,  on  the 
day  of  declaring  such  dividend  as  aforesaid,  hold  a 
policy  or  policies  in  that  class,  and  which  division 
shall  be  made  by  the  actuary  or  consulting  actuary  for 
the  time  being  of  the  society,  and  upon  such  prin- 
ciples as  shall  appear  to  such  actuary  or  consulting 
actuary  to  be  fair  and  equitable,  and  shall  be  paid  to 
or  applied  for  the  benefit  of  the  assured  in  the  parti- 
pating  class  in  manner  hereinafter  mentioned ;  and 
the  remaining  four  equal  tenth  parts  of  the  same 
profits  shall  be  divided  amongst  the  proprietors  for  the 
time  being  of  the  society,  in  proportion  to  their  shares 
in  the  society,  and  shall,  subject  however  to  such 
deduction  thereout  in  pursuance  of  the  next  succeed- 
iog  clause  of  these  presents,  be  paid  to  the  said 
proprietors  in  manner  hereinafter  mentioned." 

Clause  179  directed,  that  the  sums  deducted  from 
the  profits  in  the  manner  previously  referred  to  should 
be  paid,  by  way  of  gift,  to  the  treasurer  for  the  time 
being  of  the  Friend  of  the  Clergy  Society. 

Clause  198  provided,  that  every  proprietor  of  tiie 
society  should,  as  between  him  and  the  other  pro- 
prietors, be  liable  for  or  in  respect  of  calls,  debts, 
losses,  and  damages,  of  or  upon  the  society,  in  pro- 
portion to  his  share  and  interest  for  the  time  being  m 
the  funds  or  property  of  the  society,  but  not  furthsr 
or  otherwise. 

By  each  of  the  policies  of   the    non-participating 
class,  the  funds  or  property  of  the  society  were  mad^ 
according  and  subject  to  the  provisions  of  the  deed  of 
settlement,  liable  to  pay  the  sum  thereby  assured: 
and  it  was    provided,   that  the  capital,   stock,  and 
other  the  funds  and  property  of  the  society  by  the 
provisions  of  the  deed  of  settlement,  applicable  to  the 
pajrment  of  moneys  assured  by  life  policies,  should 
alone  (subject,  however,  to  all  prior  claims  and  de- 
mands thereon,  in  pursuance  of  the  provisions  of  the 
deed  of  settlement)  be  liable  to  make  good  all  claims 
due  from  the  society  in  respect  of  the  policy  ;  and  that 
the  remedy  of   the  assured  should  be  against   the 
society  collectively,  and  the  funds  of  the  society,  and 
not  against  the  proprietors  or  other  holders  of  shares 
in  the  capital  of  the  society  individually  :  and  that 
neither  the  directors  signing  the  policy,  nor  any  pro- 
prietor, or  other  holder  of  shares  in  the  capital  « 
the  society,  should  be  liable  in  respect  of  any  such 
claim,  further  or  otherwise  than  to  jMty  to  the  funds  of 
the  societv  so  much  of  his  share  or  shares  in  the 
capital  as  should  not  for  the  time  being  have  been 
paid  up ;    and  that  all  liability,   in  respect  of  the 
pojicy,  of  any  proprietor  or  holder  of  shares,  shoula, 
upon  the  fuU  amount  of  his  share  or  shares  in  t^^ 
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capital  being  paid  np»  absolutely  ceaae  and  deter- 
mine. 

By  eacb  of  the  policies  of  the  participating  class, 
the  funds  and  property  of  the  society  were  made, 
according  and  subject  to  the  provisions  of  the  deed  of 
settlement,  and  the  rules  and  regulations  of  the 
society,  liable  to  pay  the  sum  thereby  assured,  to- 
gether with  such  further  sum  or  sums,  if  any,  as 
should,  pursuant  to  the  rules  and  regulations  of  the 
society,  be  appropriated  by  way  of  bonus  or  addition 
to  the  sum  thereby  assured ;  and  it  was  further  pro- 
vided, that  the  fands  and  property  of  the  society 
should  alone  be  liable  to  answer  all  claims  in  respect 
of  the  policies  ;  and  that  no  director  or  shareholder  of 
the  society,  or  any  other  person,  should,  in  any  action 
or  suit,  or  upon  any  claim  or  demand  in  respect  of  the 
policy,  be  in  anywise  subject  or  liable  for  any  sum  of 
money  beyond  the  amount  (if  any),  for  the  time  being, 
recoverable  by  the  society  from  such  director,  share- 
holder, or  other  person,  in  conformity  with  the  pro- 
visions of  the  deed  of  settlement  in  force  at  the  date 
thereof. 

The  assets  of  the  company  consisted  of  about 
80002.  in  the  hands  of  the  official  manager,  and 
15,0001.  expected  to  be  recovered  from  the  shareholders 
by  means  of  a  call  of  1/.  10s.  still  unpaid  in  respect  of 
each  share.  They  were  wholly  insufficient  to  satisfy 
the  claims  of  the  general  creditors  of  the  company. 

Claims  were  made  against  the  company  by  policy- 
holders, both  of  the  participating  and  non-participating 
class  ;  and  the  following  questions  arose  : — 

1st  Whether  the  general  creditors  had  any  priority 
over  the  policy-holders  in  the  distribution  of  the 
assets. 

2nd.  Whether  the  participating  policy-holders  were 
to  be  regarded  as  partners  in  the  society. 

Moltf  Q.  C, ,  and  LUUe,  for  the  official  manager,  aigued, 
Ist.  That  the  policy-holders  of  the  non- participating 
class,  could  share  in  the  property  of  the  society  only, 
subject  to  prior  claims ;  by  the  deed  of  settlement 
^  directors  were  authorised  to  pay  debts  out  of  the 
general  fund,  and  these  d^ebts  constituted  a  prior  claim 
on  that  fund. 

2nd.  That  the  participating  policy-holders  ought  to  be 
treated  as  partners  in  the  concern ;  because  the  "general 
fund,"  which  was  the  capital  with  which  its  business 
was  carried  on,  consisted  in  part  of  moneys  contri- 
buted by  them  ;  and  they  were  also  entitled  to  share 
in  the  profits  qtid  profits. 

WHkoet,  Q.  C.f  and  Speed,  for  the  creditors*  repre- 
sentative, submitted  that,  at  all  events,  the  creditors 
were  entitled  to  come  upon  the  assets,  pari  passu  with 
the  policy-holders. 


^C,  and  Brougham  Miller,  for  the  non- 
policy-holders,  argued  that  the  deficiency 
k  A0  H^eaJi  fond  being  created  by  the  default  of  the 
ibffy  could  not  be  heard  to  say  that  the 


general  creditors  ought  to  be  satisfied  out  of  the  assets 
in  priority  to  the  policy-holders,  and  so  deprive  the 
latter  of  every  opportunity  of  having  their  claima 
satisfied. 

Fischer,  for  the  participating  policy -holdera,  aigued, 
1st,  that  each  policy  created  a  lien  on  the  funds  of 
the  society,  and  that  the  holders  were  therefore  en- 
titled to  be  paid  in  priority  to  the  general  creditors, 
Jlobson  V.  M'CreigM,  25  Beav.  272  ; 
Law  T.  Indisputabk,  Ac.,  Soci€ty,  1  K.  ft  J.  228  ; 
He  Athenceum,  de.,  Society,  28  h.  J.  (n.  s.)  Ch. 

335. 

2nd,  that  they  were  certainly  not  partners. 
Coxy.  Hickman,  8  H.  of  L.  Ca.  268. 

ZdtUe,  in  reply. 

"Wood,  V.-C,  said  the  right  of  the  non-participating 
policy-holders  to  share  in  the  assets  was  scarcely 
open  to  argument.  Their  claims  were  to  be  dis- 
chaiged  out  of  the  funds  of  the  society,  subject  to 
the  provisions  of  the  deed  of  settlement :  the  pro- 
visions on  this  point  were  contained  in  clause  175; 
and  no  such  priority  as  had  been  contended  for  was- 
thereby  given  to  the  general  creditors,  the  general 
fund  being  simply  to  be  applied  in  payment  of  ail 
liabilities  of  the  society. 

A  more  serious  question  arose  as  to  whether  the 
policies  of  the  participating  class  were  to  be  held  to 
have  such  operation  as  to  convert  the  holders  into 
partners.  His  Honour  then  read  the  policy  and  clause 
117  of  the  deed  of  settlement,  and  observed  on  the 
singular  nature  of  the  partnership,  if  sucli  it  were.  Once 
in  five  years,  or  of  tener  if  the  directors  saw  fit,  the  actuary 
was  to  make  a  valuation  of  the  funds  of  the  society. 
This  valuation  was  to  be  submitted  to  the  shareholders, 
(not  including  the  assured),  who  had  the  right  to 
control  the  valuation  of  the  actuary;  and  six-tentha 
of  what  the  shareholders  might  agree  upon  was  to  be 
set  apart  for  the  policy-holders,  and  divided  among 
them  in  such  shares  as  the  actuary  might  think 
equitable.  A  policy-holder  had  therefore  no  control 
over  the  profits  of  the  company.  He  had  no  power  to 
file  a  biU  for  an  account,  and  had  not  even  property 
in  such  portion  as  the  shareholders  might  agree  to 
divide  till  his  share  was  allotted  to  him  by  the  actuary. 

It  was  true  that  at  one  time  it  was  held  that  a  shscre 
in  the  profits  of  a  trading  concern  was  sufficient  to 
constitute  the  holder  a  partner.  But  that  doctrine  had 
been  reduced  to  its  true  limits  by  the  recent  case 
of  Cox  V.  Hickman  {ubi  supra),  which  settled  that 
a  share  in  the  profits  did  not  constitute,  but  was  a 
result  of  a  partnership,  and  that  partnership  was  to 
be  treated  as  a  branch  of  the  law  of  agency.*  This 
decision  reconciled  the  cases  which  had  occasioned  so 
much  difficulty  to  Lord  Eldon,  where  a  distinction  was 
drawn  between  the  receipt  of  a  sum  proportional  to 
profits,  and  the  receipt  of  a  given  share  of  the  profits. 

The  question  to  be  decided,  therefore,  in  such  cases 
was,  whether  the  persons  with  whom  the  profits  wer* 
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shared  were  the  agents  constituted  of  the  individual 
in  question  for  carrying  on  the  business.  One  test  of 
this  was  whether  the  latter  could  file  a  bill  against 
them  or  an  account  of  the  profits  ?  In  the  present 
case  no  such  bill  could  be  filed  by  a  policy-holder. 
The  only  right  which  he  had  was  to  an  account  of 
six- tenths  of  the  portion  of  the  profits  set  apart  by  the 
shareholders  for  division. 

His  Honour  then  cited  the  opinions  of  Williams, 
and  Wightman,  JJ.,  Pollock,  C.B.,  and  Lords  Camp- 
bell, Cranworth,  and  Wensleydale,  expressed  by  them 
in  Cox  V.  Hickman,  and  decided  that  the  policy-holders 
in  this  case  could  not  be  said  to  have  constituted  the 
company  their  agents  for  carrying  on  the  business, 


and  remarked  tliat  this  being  a  joint-stock'  com- 
pany, of  which  the  proprietors  were  registered,  the 
law  as  to  dormant  partners  did  not  apply,  and  the 
policy-holders  could  not,  therefore,  in  any  way  be 
held  partners  with  the  shareholders. 

In  this  case  there  could  be  no  marshalling  of  assets, 
as  he  could  not  compel  the  parties  to  wait  till  the  result 
of  a  general  process  against  the  shareholders  was  seen ; 
and  he  therefore  ordered  that  the  existing  fund  should 
be  divided  pro  raid  amongst  the  general  creditors  and 
the  policy-holders. 

Note.—*  See 

Oakford  v.  European   and  American  Shipping 
Company  {LimiUd),  2  N.  R.  103. 


COMMON    LAW. 


Q.  B. 

29  April,  1863. 


Fawcett,  Appellant,  v.  Over- 

SEERJS  OF  ScRIVRN  TeMTER- 

GATE,  Respondents. 

Rating  of  Vicar — Curates  Salary — Olehe  lying 

wiikout  the  Pariah, 

The  vicar  of  K  derived  an  income  of  386/.  a  year^ 
partly  from  glebe-land  lying  ioithmit  the  parish  of  K, 
partly  from  money  in  the  funds,  and  partly  from  a 
tithe  rent-charge  in  lands  in  K.  He  employed  a  cunUe 
in  K,  paying  him  a  stipend  of  1001.  a  year  ;— 

Held,  thcU,  in  rating  Ove  vicar,  only  such  a  swm 
could  he  deducted  from  the  rent-charge  in  respect  of  the 
eurate^s  stipend  as  bore  to  1001,  the  same  proportion 
which  the  whole  of  Ou  rent-charge  bore  to  8862. 

Case  stated  by  consent  of  the  parties  upon  an  appeal 
from  justices  in  Petty  Sessions.  The  appellant  is  the 
vicar  of  Knaresborough.  In  the  pariah  of  Knares- 
borough  are  five  townships ;  the  respondents  are  the 
overseers  of  Scriven  Tentergate,  one  of  these  five 
townships.  The  whole  income  of  the  appellant  as 
vicar  is  386/.  a  year ;  of  this,  300/.  a  year  is  derived 
partly  from  two  glebe  farms  lying  without  the  parish 
of  Knaresborough,  and  partly  from  money  in  the  funds. 
The  remaining  86/.  a  year  is  derived  from  a  tithe  rent- 
charge  upon  land  in  the  parish  of  Knaresborough,  and 
26/.  a  year  of  such  rent-charge  is  charged  upon  lands 
in  the  township  of  Scriven  Tcnteigate.  The  vicar 
employed  a  curate  at  a  salary  of  100/.  a  year,  and  it 
was  admitted  that  a  curate  was  necessary,  having 
regard  to  the  size  of  the  parish  and  the  number  of 
church-services.  The  respondents,  in  rating  the 
appellant  in  their  township,  made  an  allowance  for  the 
cnrate^s  salary.  The  sum  deducted  by  them  in  respect 
of  such  salary  bore  to  the  whole  salary  of  100/.  the 
same  proportion  as  26/.,  the  rent-charge  in  Scriven 


Tentergate,  bore  to  386/.,  the  whole  income  of  the 
vicar.  The  vicar  contended  before  the  justices  that 
he  was  entitled  to  have  the  whole  of  the  curate's 
salary  deducted  from  the  whole  of  the  tithe  rent-chaige. 
The  overseers  contended  that  only  a  certain  proportion, 
as  above,  of  the  curate's  salary  ought  to  be  deducted 
from  the  tithe  I'ent-charge.  The  justices  confirmed 
the  rating  of  the  overseers.  It  was  admitted  that  the 
overseers  had  deducted  the  proper  amount,  if  they  had 
applied  the  right  principle  in  making  the  deduction. 
The  question  for  the  Court  was,  whether  the  overseers, 
in  making  the  deduction,  had  or  had  not  adopted  the 
proper  principle  of  calculation  ? 

F.  M.  White,  for  the  appellant,  contended  that  the 
whole  of  the  curate's  salary  ought,  for  rating  purposes, 
to  be  deducted  from  the  tithe  rent-charge.  If  it  were 
not,  then  the  parishes  in  which  the  glebe  farms  lie  will 
have  to  bear  part  of  the  burthen,  although  they  derive 
no  benefit  from  the  services  of  the  vicar  and  curate. 
He  cited, 

Goodchild  v.  Hackney,  £.  B.  &  £.  1. 

Price,  Q,C,,  for  the  respondents,  was  not  called, 
upon. 

CooKBURN,  C.J. — Ab  a  general  rule,  the  rector  or 
vicar  of  a  parish  is  entitled  to  have  the  stipend  of  his 
curate  deducted  from  his  rateable  income  ;  but,  in  the 
present  case,  the  vicar  is  wrong  in  proposing  to  chai)^ 
the  8tix>end  of  his  curate  wholly  against  the  tithe  rent- 
charge.  It  ought  to  be  charged  upon  the  whole  income 
of  the  vicar. 

It  is  true  that  a  new  element  is  introduced  here, 
inasmuch  as  one  source  of  the  vicar's  income  arises 
from  some  glebe  farms  which  lie  without  the  parish  of 
which  he  is  vicar.  It  is  somewhat  hai*d  on  these 
farms  and  on  the  parishes  in  which  they  lie  that  they 
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shotdd  be  taxed  for  a  vicar  of  a  different  parish  from 
their  own.  That,  however,  is  so  exceptional  a  pecu- 
liarity, that  we  think  it  ought  not  to  influence  us,  or 
induce  us  to  depart  from  the  general  rule.  We  are, 
therefore,  of  opinion  that  the  principle  upon  which  the 
overseers  acted  was  the  right  one,  and  that  the  rate 
should  be  confirmed. 

Ckomptox,   Blackburn,  and  Mellor,  JJ.,   con- 
crnred. 

Judgment  far  the  respondents. 


I    Ex  parte  J ouYi^o^, 


Q.  B. 

30  April,  1863. 

Bastardy — Notice  of  Appeal  to  Quarter  Sessions 
— When  order  is  *^7nade^*  by  Justices  toithin 
7  <fe  8  Vict.  c.  101,  s.  4. 

On  the  17th  of  February,  A  B  was  adjudged  by 
justices  in  Petty  Sessions  the  putative  fatJier  of  a 
bastard  child,  and  ordered  to  make  certain  payments. 
Verbal  notice  of  appeal  to  the  Quarter  Sessions  loas 
then  given,  but  no  recogtiisanees  were  entered  into.  The 
vritten  order,  embodying  the  decision  of  the  justices, 
wu  afterwards  drawn  up  and  signed  by  one  of  th/sm 
on  the  1st  of  March,  and  by  the  remainder  on  tJu  ^rd 
of  that  month.  Oh  (he  2nd  of  March,  notice  of  appeal 
in  wrUing  vxls  given  by  the  putative  father,  and  on  (he 
idi  recognisances  were  duly  entered  into.  Under  these 
circumstances,  the  Court  of  Quarter  Sessions  refused  to 
hear  the  appeal : — 

Held,  t?iat  they  were  right  in  so  doing^  as  tJie  order 
tms  made  toithin  the  meaning  oftheld:^  Vict.  c.  101, 
s.i,onthe  lIUi  of  February,  and  not  at  du  time  when 
it  was  signed  by  the  magistrates,  amd,  therefore,  the 
recognisances  were  not  entered  into  in  time. 

Pearce  moved  on  behalf  of  R  Johnson,  for  a  rule 
calling  on  the  justices  of  Essex  to  show  cause  why  a 
mandamus  should  not  issue  commanding  them  to  hear 
an  appeal 

On  the  17th  of  February,  1863,  the  applicant  was 
adjudged  by  justices  sitting  in  Potty  Sessions,  to  bo 
the  putative  father  of  a  bastard  child,  and  was  ordered 
to  make  certain  payments^     Verbal  notice  of  appeal 
was  immediately  given,  but  no  recognisances  were 
then  entered  into.     It  has  been  the  practice  for  the 
justices  in  the  county  of  Essex,  to  sign  the  formal 
order,  which  is  subsequently  to  their  judgment  drawn 
up  by  their  clerk,  at  their  next  Petty  Sessions.     These 
would,  in  the  ordinary  course,  have  been  held  on  the 
2ttd  oif  Harch,  but  they  were  not  in  fact  held  till  the 
foUoiHiig  day,  when  the  order  made  upon  the  appli- 
cant was  signed  by  all    the  magistrates,   with  the 
exotptum  of  one  who  had  previously  signed  it  on  the 
litflf  ICarch.    On  the  2nd  of  March,  notice  of  appeal 
to  Hm  Quarter  Sessions  was  given  by  the  applicant, 
ift  Vidftb^  and  on  the  4th  of  March,  the  necessary 
were  entered  into.    When  the  appeal 


came  on  to  be  heard  before  the  Court  of  Quarter 
Sessions,  they  refused  to  entertain  it,  on  the  ground 
that  the  order  was  not  made  until  its  signature  by 
the  magistrates  on  the  8rd  of  March,  and  that  there- 
fore the  requirements  of  tlie  7  &  8  Vict.  c.  101,  s.  4, 
had  not  been  complied  with,  which  provides,  that  "if 
within  twenty-four  hours  after  the  adjudication,  and 
making  of  any  order,  on  the  putative  father,  such 
putative  father  give  notice  of  appeal  to  the  mother  of 
the  bastard  child,  and  also  within  seven  days  give 
sufficient  security  by  recognisances,  or  otherwise,  for 
the  })ayment  of  costs,"  it  shall  be  lawful  for  the 
putative  father  to  appeal  to  the  Court  of  Quarter 
Sessions. 

The  learned  counsel  now  argued  that  the  require- 
ments  of  the  above  section  had  been  sufficiently 
complied  with. 

[Cockburn,  C.J. — It  strikes  me  that  you  cannot 
call  the  mere  signing  of  the  written  document  by  the 
magistrates  (he  making  of  the  order, — ^that  must  be 
a  judicial  act  in  which  they  all  concur.] 

Reg.  V.  Justices  of  Flintshire,  15  L.  J.  M.  C.  50, 
decides  otherwise. 

[CocKBURX,  C.J.— That  is  a  Bail  Court  decision 
only,  and  we  should  feel  ourselves  at  liberty  to 
reconsider  it.  Tou  seem,  however,  to  be  in  this 
dilemma,  that  either  the  order  was  made  on  the  17th 
of  February,  in  which  case  the  recognisances  were  not 
entered  into  in  time,  or  it  was  not  made  till  the  8rd 
of  March,  in  which  case  you  were  too  soon  with  your 
notice.  ] 

If  the  Court  will  not  grant  a  mandamus  under  the 
circumstances,  I  should  ask  for  a  certiorari  for  the 
purpose  of  quashing  the  order,  on  the  ground  that, 
not  having  been  drawn  up  at  the  time  the  judgment 
was  given,  and  having  been  afterwards  signed  by  the 
magistrates  at  different  times,  it  is  bad. 

Cockburn,  CJ. — I  think  that  in  this  case  there 
should  be  no  rule,  though  I  by  no  means  concur  in 
the  gi'ounds  on  which  the  Court  of  Quarter  Sessions 
have  proceeded.  They  have  gone  on  the  ground  that 
the  order  was  made  on  the  3rd  of  March,  but  I  am 
of  opinion  that  it  was  made  on  the  17th  of  February, 
the  date  of  the  hearing  and  at^udication.  What  we 
call  the  order,  namely,  the  written  record  of  the 
adjudication,  is  merely  the  memorial  of  the  judgment 
which  the  magistrates  have  orally  pronounced,  and 
though  it  may  be  signed  subsequently  to  the  time  of 
such  judgment,  it  is  so  signed  nunc  pro  tunc.  It  would 
be  impossible  otherwise  for  a  party  intending  to 
appeal  to  know  when  the  order  was  made,  and  though 
it  may  work  hardship  in  this  case,  I  think  we  shall 
be  laying  down  a  much  more  convenient  rule,  if  we 
decide  that  the  order  is  made  at  the  time  the  magis- 
trates pronounce  their  judgment  in  Court.  That  was 
done  in  this  case  on  the  17tli  of  February,  and, 
although  verbal  notice  of  appeal  was  given  in  time, 
yet  the  farther  requirement  of  the  statute, — the  enter* 
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ing  into  recognisances  to  prosecntc  the  appeal — ^was 
not  complied  with  until  too  late,  and  that,  I  think, 
ousts  the  applicant  to  us,  of  his  right  of  appeal. 

I  do  not  think  we  ought  to  adopt  the  other  course 
suggested,  of  granting  a  rule  for  a  certiorari  with  a 
Tiew  t»  quash  the  order,  for  it  would  be  going  too  far 
to  say  that  in  point  of  law  the  subsequent  signature 
of  the  order  by  the  magistrates  at  different  times, 
woulcl  necessarily  vitiate  it.  It  seems  to  have  been 
the  practice  for  a  long  period  for  the  order  to  be 
pronoimced  on  one  day,  and  the  formal  order  to  be 
afterwards  drawn  up  by  the  clerk  and  signed  7iunc 
pro  tune.  And  though  I  think  that  is  a  practice 
which  should  by  no  means  be  encouraged,  I  do  not 
think,  for  the  rcasona  I  have  stated,  that  we  ought  to 
grant  a  rule.  « 

Cbompton,  J. — I  am  of  the  same  opinion.  There 
cannot,  I  think,  be  two  occasions  from  which  the 
twenty-four  hours  is  to  run.  Now  the  statute  says 
that  notice  of  appeal  is  to  be  given  "  within  twenty- 
four  hours  after  the  adjudication  and  making  of  any 
order,"  and  three  constructions  might  be  put  on  these 
words, — either  that  they  apply  to  the  time  when 
the  judgment  is  pronounced,  or  to  the  time  when  the 
order  is  signed,  or  to  the  time  of  its  service.  It  would 
be  impossible,  however,  that  the  Legislature  should 
intend  this  notice  to  be  given  within  twenty-four 
hours  after  a  time  of  which  the  parties  would,  in  all 
probability,  not  be  aware,  and  it  has  been  decided  in 
the  case  of  Beg.  v.  Derbyshire  (7  Q.  B.  193),  upon  the 
construction  of  a  similar  statute,  that  the  time  does 
not  run  from  the  service  of  the  order,  and,  therefore, 
I  think  that  the  real  meaning  is,  that  notice  is  to 
be  given  within  the  stipulated  period  after  the  a<^'udi- 
cation  which  the  magistrates  orally  make  when  sitting 
together  in  their  Court  of  Petty  Sessions.  If  that  be 
so,  the  proper  time  for  giving  notice  was  within 
twenty-four  hours  of  the  hearing  on  the  17th  of 
February,  and  if  it  might  have  been  given  then,  as 
we  cannot  say  that  there  are  two  periods  from  which 
the  twenty-four  hours  can  run,  and  as  the  recog- 
nisances in  that  view  were  not  entered  into  in  time,  the 
decision  of  the  Court  of  Quarter  Sessions  was  right. 

BlIckburn,  J. — 1  am  of  the  same  opinion.  Before 
the  7  &  8  Vict  c.  101,  was  passed  the  practice  was  well 
established,  that  the  formal  order  of  the  conviction 
was  not  drawn  up  tiU  afterwards.  And  the  Court  has 
decided  in  the  case  of  convictions,  that  "  the  formal 
conviction  may  be  drawn  up  at  any  time  before  the 
return  of  the  eertiorari,  although,  after  a  commitment, 
or  after  the  penalty  has  been  levied  by  distress,  or  after 
action  brought  against  the  magistrate,  or,  as  it  seems, 
after  the  conviction  has  been  returned  to  the  sessions  '* 
{Paley  on  Summary  ConmetionSf  247).  These  cases 
went  very  far,  and  are  analogous  to  that  mentioned  by 
my  Brother  Crompton  in  the  course  of  the  argument, 
that  where  a  Court  of  Record  passes  sentence,  it  is 
only  f oimall/  dxswn  v^  when  it  is  afterwards  req[aiied  i 


for  some  formal  purpose.  That  being  the  practice,  we 
are  to  say  what  the  statute  meant  when  it  said  that, 
"if  within  twenty-four  hours  after  the  adjudication 
and  making  of  any  order  on  the  putative  father,  sack 
father  give  notice  of  appeal  to  the  mother  of  the 
bastard  child,  and  also  within  seven  days  give 
sufficient  security,  by  recognisance  or  otherwise,"  he 
may  appeal  to  the  Quarter  Sessions.  Now,  all  the 
parties  were  present  when  the  order  was  madef  in  the 
sense  that  it  was  declared  what  the  judgment  of  the 
magistrates  was,  and  that  makes  it  very  convenient  that 
the  twenty -four  hours  should  run  from  that  time,  for 
if  we  were  to  say  that  it  was  not  to  run  from  then,  but 
from  the  formal  drawing  up  of  the  order,  that  would 
be  fixing  a  time  which,  in  all  probability,  the  person 
against  whom  the  order  was  made  would  not  be  awaro 
of  till  more  than  twenty-four  hours  had  elapsed ;  so 
that  there  would  be  groat  difficulty  in  his  following 
the  provisions  of  the  Act.  It  seems  to  me,  therefore, 
that  the  *'  making  of  the  order  "  referred  to  is  the  oral 
delivery  of  the  judgment  come  to  by  the  justices,  and 
that  no  recognisances  having  been  entered  into  within 
the  time  limited  by  the  statute,  the  Quarter  Sessions 
were  right  in  not  hearing  the  appeaL 

Hellob,  J.,  concurred. 

Hule  refused. 

)  ^^^"^^  "^d  Another  v.  The  Lon- 

.  ,/*•  >     DON  AND  Manchester  Lite  As- 

1  Mat,  1863.    I  * 

A  ,  *oww.    J     guitANCE  Association. 

Life  Assurance — "  CTntru€^^  Statement  by  the  As- 
sured— "  Verba  fortius  contra  proferentem." 

Where  the  appltoarU  far  a  policy  upon  his  life  had 
agreed  that  a  certain  deelanUum  signed  by  him  ^aM 
be  "  the  basis  '*  of  the  policy  token  granted  : — 

Held,  that  the  declaraiion  and  the  policy  must  be  read 
together  as  one  and  the  same  agreement  between  the 
assurers  and  the  assured. 

The  words  of  a  policy  are  to  be  constrtted  most  drongly 
against  the  assurers^  by  whom  the  policy  is  prepared  ; 
andf  therefore,  where  it  has  been  declared  and  agrud 
by  the  applicant^  that  the  truth  of  the  statefnents  made 
by  him  in  his  proposal  should  be  the  basis  of  the  policy, 
but  the  Court,  looking  at  the  whole  language  of  the 
declaration  and  policy,  were  of  opinion  thai  the 
assured  might  reaeonaJbly  have  believed  thai  it  was 
intended  that  no  mistatement,  except  a  fraudulent 
one,  should  avoid  the  policy,  it  was  held  that  the  policy 
was  not  avoided  by  a  statement  in  the  proposal,  which 
was,  in  fact,  untrue,  but  which  was  made  bond  fide. 

pEinTRKKR. — Declaration  by  Anna  Fowkes  and 
Hsndley  Bain,  the  executors  of  the  last  will  and  testa- 
ment of  Henry  Fowkes  deceased,  upon  a  policy  of 
insuiance  upon  the  life  of  the  said  Henry  Ftiwkes, 
wherein,  after  reciting  that  the  said  Henry  Fowkes 
had  proposed  and  effected  an  insurance  with  the  defea- 
dants  in  the  snm  of  1000/.  upon  his  own  life,  for  the 
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whole  continuance  thereofi  and  that  he  hod  delivered 
to  them  a  declaration  therein  mentioned  and  described, 
which  declaration  he  had  agreed  should  be  the  basis  of 
the  contract  between  him  and  the  defendants ;  and 
that  the  said  Henry  Fowkes  had  paid  to  the  defendants 
the  sum  of  43/.  Ss.  id.  as  a  premium  for  the  said  assur- 
ance, until  the  first  day  of  January,  1862  ;  it  was  by 
the  said  policy  witnessed  and  declared,  that  if  the  said 
Henry  Fowkes  should  die  before  or  upon  the  1st  day 
of  January,  1862,  or  live  beyond  such  day,  and  he  or 
his  assies,  on  or  before  that  day,  and  on  or  before  the 
1st  day  of  January,  in  any  succeeding  year  during  the 
continuance  of  that  assurance,  pay  at  the  office  of  the 
association  at  which  that  policy  was  effect e<],  or  within 
thirty  days  thereof,  the  premium  of  432.  %s.  Ad.,  then 
the  property  of  the  said  association  should  be  liable,  ac- 
cording to  tho  provisions  of  the  deed  or  deeds  ot  scttle- 
mettt  of  the  said  association,  but  not  otherwise,  to  pay 
the  executors,  administrators,  or  assigns  of  the  said 
Henry  Fowkes,  within  three  calendar  months  after 
&itisfactory  proof  of  his  death  should  have  been  re- 
ceived at  the  office  of  the  said  association,  the  sum  of 
1,000/.,  and  such  further  sum  or  sums,  &c.,  provided 
always  that  if  any  utaUment  in.  the  taid  declaration 
(which  declaration  should  bo  considered  as  much  a 
part  of  that  policy  as  if  the  same  had  been  actnally  set 
foiih  therein)  was  unhrue,  or  if  the  assnrance  by  the 
policy  made,  should  have  been  effected  by  or  through 
any  wilful  misrepresentation,  concealment,  or  false 
statements  whatsoever,  or  if  the  said  Henry  Fowkes 
abonld  go  to  any  place  beyond  the  limits  of  Europe, 
except,  &c.,  the  saiid  policy  should  be  void,  and  all 
moneys  paid  in  respect  thereof  should  be  forfeited  to 
the  said  assurance.  Averment,  that  the  said  declara- 
tion in  the  xx)licy  mentioned  and  referred  to,  was  in 
the  words  and  figures  following,  that  is  to  say  : — (After 
stating  the  particulars  of  the  applicant's  declaration, 
consisting  of  a  series  of  questions  to,  and  answers  by, 
the  said  Henry  Fowkes,  relating  to  his  age,  health,  and 
other  matters,  the  plaintifTs  declaration  proceeds  to 
set  out  the  declaration  of  the  said  Henry  Fowkes  in  the 
words  following) — 

"  1  do  hereby  declare  that  the  above-written  par- 
ticulars are  correct  and  true  throughout,  and  I  do 
hereby  agree  that  this  proposal  shall  be  the  basis 
of  the  contract  between  me  and  the  Manchester  and 
London  Life  Assurance  Association,  Aiid,  if  it  shall 
hereafter  appear  that  any  fraudulent  concealment  or 
designedly  untrue  statement  be  contained  therein, 
then  any  money  which  shall  have  been  paid  on 
aix-ount  of  the  assnrance  made  in  consequence  hereof 
.*^Iiall  be  forfeited,  and  the  policy  granted  in  respect  of 
s'ivh.  assurance  shall  be  absolutely  null  and  void. 

(Signed)  Henry  Fowkes." 

Averments  of  the  death  of  the  said  Henry  Fowkes, 
and  of  the  fulfilment  of  all  conditions  precedent,  and  of 
the  non-payment  of  the  sum  assured. 

lAt  FleiL — That  the  said  declaration  in  the  said 


policy  mentioned  was  a  declaration  made  and  signed 
by  the  said  Henr)'  Fowkes  ;  and  that,  at  the  time  of 
the  making  and  signing  of  the  said  declaration,  and  at 
the  time  of  the  delivery  of  the  declaration  in  the 
policy  mentioned,  and  at  the  time  of  the  making  of 
tthe  said  policy,  there  were  divers  statements  made  by 
the  said  Henry  Fowkes  in  the  said  declaration  which 
were  imtrue,  and  that  divei's  of  the  particulai-s  in  the 
said  declaration  alleged  to  be  correct  and  true  were 
incorrect  and  untiiie,  and  by  reason  thereof  and  of  the 
said  proviso  in  that  behalf,  the  said  policy  became  and 
was  void. 
Demurrer,  and  joinder  in  demurrer. 

Karslake,  Q.C.  (with  him  Hiiddleston,  Q.C.,  and 
Prentice),  for  the  plaintifis,  in  support  of  the  de- 
murrer. 

The  plea  is  bad  :  it  assumes  that  a  mere  mistate- 
ment  of  a  fact  in  the  declaration  or  particulars,  how- 
ever immaterial  the  fact,  and  however  honest  the 
statement,  would  vitiate  the  policy.  The  plaintifis 
contend  that  tho  policy  cannot  be  vitiated  except  by 
a  statement  which  was  designedly  untrue,  or  by  a 
fraudulent  concealment.  Lord  St.  Leonards,  in  his 
judgment  in 

A'iiderson  v.  Fitzgerald,  4  H.  of  L.  Ca.  607, 
says  that  a  policy  of  insurance  **  is  of  course  prepared 
by  the  company,  and,  if  therefore  there  should  be  an 
ambiguity  in  it,  must  be  taken  according  to  law  most 
strongly  against  the  person  who  prepared  it. "  If  the 
language  of  the  present  policy*  be  construed  upon  tliat 
principle,  its  fair  meaning  is,  that  the  policy  shall  be 
vitiated  by  any  unfair  and  fraudulent  mistatement, 
but  not  otherwise.  Unless  that  be  the  meaning  of  the 
policy,  the  words  ''or  if  the  assurance  by  the  poUcy 
made  should  have  been  efiected  by  or  through  any 
wilful  misrepresentation,  concealment,  or  false  state- 
ment whatsoever,  the  said  policy  shaU  be  void,  and 
all  moneys  paid  in  respect  thereof  shall  be  forfeited," 
are  mere  surplusage,  and  have  no  meaning. 

Mellish,  Q.C.  (with  him  Shee,  Serjty  and  T.  J<mes\ 
for  the  defendants,  in  support  of  the  plea. 

The  plea  is  good.  Looking  at  the  language  of  the 
policy,  it  is  clear  that  the  company  made  a  stipulation 
that  if  any  answer  to  any  of  the  questions  put  by 
them  was  untrue,  whether  fraudulent  or  not,  then  the 
policy  was  to  be  void. 

Tho  language  of  the  poHcy  may  perhaps  go  beyond 

that  of  the  declaration,  but  it  does  not  contradict  it. 

'  Even  if  tlie  policy  did  contradict  the  declaration,  the 

I  policy  is  the  real  contract  between  the  parties^  and 

I  must  prevail. 

The  meaning  of  the  whole  contract  is,  that  the 
truth  of  the  applicant's  statements  was  to  be  a 
condition  precedent  to  the  contract ;  and,  further, 
that  if  any  fi^ud  was  discovered,  then  the  policy 
was  to  be  held  void  and  the  premiums  yrere  to  be 
forfeited. 

If,  as  the  defendants  submit  to  be  the  case,  the 


114 


THE  NEW  REPORTS. 


\9  Mat,  1863. 


word  "  untrue"  is  not  qualified  by  what  follows,  the 
plea  is  good, 

Cazeiwve  v.  The  British  Equitable  Association,  6 

C.  B.  (n.s.)  487; 
DuckcU  V.  WUlianis,  2  Cr.  &  M.  348. 
[CiiOMPTON,   J. — It  seems  plain  aft^r  Jhielcetl  v. 
Williams,   that  where    the  word   **  untrue"   stands 
alone  it  means  **  actually  untrue,"  without  regard  to 
materiality  or  fraud-] 

Here,  an  intention  that  the  word  "  untroe  "  should 
stand  unqualified,  is  apparent  on  the  face  of  the 
policy. 

Karsldke,  Q-C,  replied. 

CoCKBURN,  C.J. — ^We  are  all  of  opinion  that  our 
judgment  should  be  for  the  plaintiffs.  The  question 
which  we  have  to  decide  is, — what  is  the  effect  of  the 
declaration,  which  was  to  be  the  basis  of  the  contract 
between  the  parties  ?  The  declaration  stipulates  that 
— [the  Lord  Chief  Justice  read  the  words  of  the  decla- 
ration]. The  defendants  say  that  the  word  **  and," 
which  joins  the  part  that  relates  to  mere  untruth  to 
that  which  relates  to  fraud,  is  disjunctive,  so  that  not 
only  is  the  policy  forfeited  if  any  statement  be  de- 
signedly untrue,  but  even  if  a  mistatement  be  unde- 
signedly made,  then  the  policy  shall  be  null  and  void. 
If  that  be  the  true  construction,  then  all  that  part 
which  relates  to  fraudulent  statements  or  concealments 
is  superfluous  and  unnecessary  ;  for  it  is  only  saying 
in  cxUnso,  that  which  is  already  included  in  the  word 
untrue.  The  policy  and  declaration  were  prepared  by 
the  company,  and  shotild  be  read  strongly  contra  pro- 
ferentes.  In  my  opinion  the  latter  part  of  the  decla- 
ration, beginning  with  the  words-  *  *  and  if  it  shall,  etc. ,  *' 
is  merely  explanatory  of  the  words  "  correct  and  true." 
This  is  the  sense  in  which  I  think  a  layman  would 
interpret  the  stipulation.  The  whole  contract  will 
then  read  thus ;  —  I  agree  that  the  tnith  of  my 
answers  shall  be  the  basis  of  the  policy  ;  and  there- 
fore that  if  there  be  any  designed  untruth  in  my 
answers,  the  premiums  shall  be  forfeited  and  the 
policy  void. 

It  has  been  said  that  the  policy  differs  from  the 
declaration,  and  that  the  policy  is  the  real  contract 
between  the  parties.  But  the  declaration  is  as  much 
a  part  of  the  policy  as  if  it  were  bodily  incorporated 
in  it  Now,  either  the  language  of  the  policy  is  a 
mere  reiteration  of  that  of  the  declaration,  or  it  is 
something  more.  If  it  be  something  more,  we  ought 
so  to  interpret  it  as  to  reconcile  the  two.  That  may 
be  done  by  referring  the  language  of  the  policy  to 
anything  which  might  transpire  in  the  course  of 
negotiation,  between  the  answers  to  the  questions  and 
the  policy.  It  might  be  that  the  answers  of  the 
applicant  would  lead  to  further  interrogatories,  the 
answers  to  which  would  not  he  covered  by  the  decla. 
ration,  but  would  be  met  by  the  proviso  in  the 
policy.     Our   construction,  therefore,  of  this   con- 


tract is,  that  an  untrue  statement,  so  long  as  it  be 
honestly  made,  does  not  vitiate  the  policy. 

Crompton,  J. — I  am  of  the  same  opinion.  The 
policy  and  the  declaration  form'  one  and  the  same  con- 
tract :  that  is  what  is  meant  by  the  expression,  "  the 
declaration  shall  be  the  basis  of  the  policy."  If  a 
policy  be  made  on  the  basis  of  a  declaration  whereby 
it  is  simply  stipulated  that,  if  any  statement  contained 
therein  be  untrue,  then  the  jwlicy  shall  be  void  ;  in 
such  a  case  it  is  enough  to  show  that  the  statement  is 
at  variance  with  fact.  But,  in  the  present  case,  I 
take  the  declaration  to  mean — "if  you  are  telling  a 
wilful  lie,  then  the  policy  is  void,  and  the  premiums 
will  be  forfeited.  That  part  of  the  declaration  which 
speaks  of  fraud  might  have  been  held  to  refer  to  a  for- 
feiture  of  premiums  alone,  but  it  goes  on  to  say  that  in 
case  of  fraud  the  policy  itself  shall  be  null  and  void  ; 
thereby  making  no  distinction,  if  the  defendants'  con- 
tention be  correct,  between  the  penalty  upon  fraud 
and  the  penalty  upon  untruth.  It  appears  to  me  that 
the  declaration  and  the  policy  may  bo  read  together, 
and  that  *' untrue"  in  the  policy  means  untrue  in  the 
sense  in  which  '*  untrue  "  is  used  in  the  declaration, 
that  is  to  say,  designedly  and  fraudulently  untrue. 

Blackburn,  J.— At  one  time  I  felt  great  doubt 
about  this  case,  but  now  I  am  of  opinion  that  the  plain- 
tiffs should  have  our  judgment.  The  question  we 
have  to  decide  is,  in  what  sense  is  the  word  "untrue'^ 
here  used.  Taken  by  itself  it  clearly  means  '*  incor- 
rect," *' not  accurate ;"  but  what  does  it  mean  when 
taken  in  conjunction  with  the  other  words  used  here  ? 
The  maxim  verba  fortius  contra  proferentem  is  not 
to  be  pushed  too  far ;  but,  on  the  other  hand,  persons 
are  not  to  be  permitted  to  use  doubtful  language  in  a 
contract  framed  by  themselves,  and  then  to  come  here 
and  endeavour  to  persuade  the  Court  that  their  real 
meaning  was  the  one  most  favourable  to  themselves. 
A  person  reading  this  declaration,  especially  if  he  were 
a  person  ignorant  of  insurance  law,  would,  I  think, 
read  the  word  ** and'*  in  the  sense  of,  "so  that,"  and 
would  believe  that  his  policy  could  not  be  forfeited 
unless  he  were  guilty  of  fraud.  Expressio  unius  e^odU" 
sio  alterius  is  another  principle  which  might  lead  a 
law^'er  to  see  here  an  intention  to  confine  the  avoid- 
ance* of  the  policy  to  those  mistatements  in  whidi 
fraud  was  blended  with  untruth. 

Hellob,  J.,  agreed  with  the  rest  of  the  Court. 

Judgment  for  Ou  plaintiffs. 


Q.B. 


Beqina  v.  Ikhabitaio's  of 
Hendon. 


2  May,  1863.   { 

Ordtr  of  Removal — Irremovability — Break  in 
Residence — 24  <j&  25  Vict,  c.  5^^  s,  1. 

On  the  11th  August,  1855,  an  ordtr  vxis  made  for 
the  removal  of  a  pauper  from  the  parish  of  L  to  the 
parish  of  R,    At  this  time  the  pauper  had  resided 
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more  than  three,  but  less  tha/n  five,  years  in  L.  The 
pauper  was  fiot  aetnaUy  removed,  but  continued  to 
reside  in  the  pariah  of  L  at  the  request  of  the  parish  of 
//,  from  whom  she  received  relief  up  to  June,  1862. 
%  24  <fc  25  Vict,  c.  55,  s.  1,  three  years  is,  after  the 
25(A  March,  1862,  to  he  substituted  for  five  years,  in 
scd,  1  o/9  <fc  10  Vict.  c.  66,  so  as  to  render  all  persons 
immovable  from  any  parish  where  they  have  resided 
for  three  years  next  before  the  application  for  the 
warrafU: — 

Held,  tJiat  the  pauper  was  irremovable  from  the 
parish  of  L,  and  that  an  order  made  on  IBth  August, 
1862,  for  her  remjoval  to  H  must  be  quasJied. 

On  appeal  against  an  order  of  justices,  dated  the 
ISth  August,  1862,  removing  Catherine  Yickery  from 
the  parish  of  Bishops  Lydeard,  in  the  county  of 
Somerset,  hereinafter  called  the  respondent  parish,  to 
the  parish  of  Hendon,  in  the  county  of  Middlesex, 
hereinafter  called  the  appellant  parish,  the  Court  of 
Quarter  Sessions  confirmed  the  order,  by  consent,, 
subject  to  the  opinion  of  this  Court,  on  a  case  by 
which  the  following  facts  appeared. 

Catherine  Yickery,  the  pauper,  was  at  the  time  of 
the  making  of  the  said  order,  legally  settled  in  the 
said  parish  of  Hendon,  by  hiring  and  service. 

On  the  6th  of  August,  1855,  an  order  was  duly 
made  for  her  removal  from  the  respondent  to  the 
appellant  parish  ;  and  the  appellant  parish  had  due 
notice  of  that  order,  and  was  duly  served  with  notice 
of  the  chargeability  of  the  said  pauper,  and  of  the 
grounds  of  removal  on  which  the  order  was  made, 
but  there  never  was  any  appeal  against  the  same  on 
behalf  of  the  appellant  parish.  The  pauper  was  not, 
however,  actually  or  bodily  removed  to  the  appellant 
parish,  in.  consequence  of  a  letter  received  by  the 
respondent  from  the  appellant  parish,  of  which  the 
following  is  a  copy  :— 

**  Hendon  Union,  Edgware, 
**  September  10th,  1855. 

"  Sir, —  **  Having  ascertained  that  Catherine  Vickery 
is  settled  in  Hendon,  1  think  you  may  be  saved  the 
expense  of  removing  her,  as  I  propose,  at  the  next 
meeting  of  guardians,  to  get  them  to  acknowledge  her, 
and  grant  her  relief^  weekly,  where  she  is,  as  it  would 
be  cruelty  in  the  extreme  to  separate  her  from  her 
poor  old  mother,  whose  only  comfort  appears  to  be 
in  having  her  daughter  with  her. 

(Signed)         "W.  S.  Tootel, 

"Clerk." 

From  the  time  of  this  order  of  removal  till  the  24th 
June,  1862,  Catherine  Vickery  was  relieved  by  the 
appellant  parish,  she,  during  the  whole  of  such  period, 
being  resident  in  the  respondent  parish,  to  the 
knowledge  of  the  overseers  of  the  appellant  parish. 
Previons  to  the  application  for  the  order  of  the  6th 
August,  1855,  the  pauper,  had  resided  in  the  respon- 
dent pttish  less  than  five,  but  more  than  three,  years, 
inuo;t«mipt€dly,  without  receiving  any  relief. 


If  the  Court  was  of  opinion  upon  the  facts  above 
stated,  that  the  pauper  was  irremovable,  then  the 
order  of  the  18th  of  August,  1862,  was  to  be  quashed ; 
but  if  the  Court  was  of  a  contrary  opinion,  the  order 
was  to  be  confirmed. 

Prideaux,  in  support  of  the  order. — This  question 
arises  by  reason  of  the  24  &  25  Vict.  c.  55,  s.  1, 
having  substituted  three  years*  residence  for  five,  as 
the  period  which  gives  a  status  of  irremovability, 
since  the  pauper  had  resided  more  than  three,  but 
less  than  five,  years  in  the  respondent  parish,  at  the 
time  when  she  began  to  receive  relief.  I  cannot  con- 
tend since  the  late  decision  in  this  Court  [Overseers 
of  Salford  v.  Overseers  of  Manchester,  32  L.  J.  M.  C. 
107],  that  the  above  Act  has  not  a  retrospective 
operation ;  but  I  submit  that  the  order  of  the  6th 
August,  1855,  having  been  acted  upon  by  the  pauperis 
receipt  of  relief  from  the  appellant  parish,  and  her 
removal  from  the  respondent  parish  not  having  taken 
place  solely  at  the  suggestion  and  request  of  the 
appellant  parish,  as  against  them  at  all  events,  there 
has  been  a  constructive  break  in  her  residence,  so  as 
not  to  render  her  irremovable  from  the  respondent 
parish.     He  cited,  « 

Reg.  V.  Inhabitants  of  Halifax,  12  Q.  B.  Ill ; 

Reg.  V.  Harrow-on-ihe-Hill,  17  L.  J.  M.  C.  148 ; 

Reg.  V.  CkUdecoie,  17  Q.  B.  52 ; 

Reg.  V.  Seend,  12  Q.  B.  133. 

The  Court  {Cockbum,  C,J.,  Crompton,  BlaMum^ 
and  Mellor,  J  J,). — We  cannot  help  regretting  ex- 
tremely that  we  are  obliged  to  come  to  the  conclusion 
that  the  order  must  be  quashed. 

Order  quashed. 


Q.B. 

2  May,  1863 


)     "Wilson,  Appelknt,   v, 
.     )       Stbwabt,  Respondent 


Jtefreshment'house  —  Krvymngly  suffering  Pros- 
titutes  to  assemble — 2  &  3  Vict,  c.  47,  &  44— 
Aiding  and  abetting. 

Where  the  keeper  of  a  refreshment-house  absenting 
himself  for  the  purpose  of  avoiding  the  service  of  war- 
rants for  luyii-appearanoe  to  summonses  taken  out 
against  him  for  improperly  keeping  the  house,  leaves 
his  servant  to  manage  it  in  his  absence  for  his  benefit^ 
such  servant  may  be  convicted  of  aiding  and  abetting  in 
improperly  alloioing  prostitutes  to  assemble  and  continue 
on  the  premises. 

This  was  a  case  stated  for  the  opinion  of  this  Court 
under  the  20  &  21  Vict.  c.  43,  by  one  of  the  Metro- 
politan Police  magistrates. 

An  information  was  laid  before  him  against  the 
respondent  for  aiding  and  abetting  one  Fryer,  in 
knowingly  suffering  prostitutes  to  assemble  in  a 
refreshment-room  kept  by  him,  contrary  to  the  pro- 
visions of  2  &  3  Vict  c.  47,  s.  44.  The  magistrate 
refused  to  convict,  but  stated  this  case  for  the  opinion 
of  the  Court 
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The  respondent  was  the  waiter  at  an  establishment 
called  **Kate  Hamilton's,"  and  at  a  time  when  the 
proprietor  Fryer  was  absent,  to  avoid  the  service  of 
several  warrants  which  were  out  against  him  for  non- 
appearance to  summonses  for  similar  offences  com- 
mitted on  other  occasions,  the  appellant  visited  the 
house.  There  was  then  conclusive  evidence  of  the 
presence  of  many  prostitutes,  and  of  the  consumption 
of  provisions.  The  respondent,  who  was  head-waiter 
and  manager  for  Fryer  on  that  morning,  had  his 
attention  especially  called  to  the  presence  of  these 
women,  but  did  not  in  any  way  interfere.  The  ma- 
gistrate found  that  the  relation  of  master  and  servant 
existed  between  the  respondent  and  Fryer,  and  th« 
question  he  asked  the  Court  was,  whether  tlie  respon- 
dent was  an  aider  and  abettor  of  Fryer  the  keeper 
of  a  place  of  public  resort  where  refreshments  are 
consumed,  wrongfully  permitting  and  suffering  prosti- 
tutes to  assemble  therein  ? 

KearUf  for  the  appellant.— I  submit  that  the  respon- 
dent was  an  aider  and  abettor  within  11  &  12  Vict 
c.  43,  8.  5. 

[Blackburn,  J.  —  The  magistrate  seems  to  have 
stopped  short  of  finding  that  he  was  an  aider  and 
abettor.  And,  though  the  facts  would  seem  to  warrant 
it,  we  cannot  draw  that  inference.] 

He  has  found  that  he  was  the  manager  for  Fryer. 

[Crompton,  J. — I  should  rather  think  he  meant  to 
find  that  the  respondent  was  servant  quoad  hoc.  It  is 
hardly  worth  while  sending  the  case  back  to  be  re- 
stated ;  would  it  not  answer  your  purpose  if  we 
expressed  our  opinion  upon  the  point  ?  ] 

I  should  be  content  with  that. 

The  respondent  did  not  appear. 

Crompton,  J.— I  think  it  clear  that  if  Fryer  was 
guilty  of  improperly  keeping  the  house,  and  the 
respondent  was  his  servant  managing  it  for  him,  he 
was  guilty  of  aiding  and  abetting  him,  and  I  think 
that  there  was  evidence  here  on  which  the  magistrate 
mi^t  have  convicted. 

Blackburn,  J. — If  it  had  been  left  to  us  to  draw 
the  inference  of  fact,  not  having  heard  the  other  side, 
I  think  we  should  have  drawn  it.  No  doubt  a  man  may 
be  an  aider  and  abettor  though  he  is  a  servant,  and  if 
the  facts  were  that  while  the  real  keeper  was  keeping 
out  of  the  way,  this  man  was  his  agent  keeping  the 
house  for  his  master^s  benefit,  he  would  be  guilty  of 
aiding  and  abetting.  But  the  magistrate  leaves  it 
ambiguous,  whether  he  means  to  ask  if  the  relation  of 
master  and  servant  makes  the  servant  an  aider  and 
abettor,  in  which  case  I  should  answer  in  the  nega- 
tive, or  whether  his  inquiry  is,  if  there  is  anything  in 
the  relation  of  master  and  servant  which  prevents  the 
latter  being  an  aider  and  abettor,  which  I  should 
eqiiaUy  answer  in  the  negative. 

Appeal  dismissed  wUhoui  cmU, 


Q.B. 

4  May,  1863. 


Oppknheim  and  Others  t;.  Fry. 


Marine  huurcmce — General    and    Particular 

Average — Insurance  of  a  Steamer  where  the 
Hull  and  Machinery  are  separately  valued — 
— Warranty  free  from,  Particular  Average 
under  3  per  Cent, 

A  policy  of  insurance  upon  a  steamer  contained  a 
valuation  clause  in  the  folloxoing  terms  : — '*  the  said 
shipf  etc.,  shall  be  valued  at  14,000Z.  on  the  hull  of  the 
said  steamier,  8,000Z.  on  the  maehxnery  of  the  aaeme^ 
average  payable  on  ike  whoUy  or  on  each,  as  if  sepo^ 
rately  insured."  There  was  appended  the  v^sttalmemo- 
randum  warranting  the  ship  free  from  partietUear 
average  under  3  per  cent.  Whilsi  the  policy  was  in 
force,  Uie  hull  of  the  deamer  sustained  damage  by  fire 
to  an  extent  iwt  equal  to  3  per  cent,  of  its  vaJtie,  hut 
the  machinery  remained  uninjured.  Certain  expejtses 
were  incurred  in  putting  out  the  fire,  and  in  the  neces- 
sary  surveys  consequent  upon  it : — 

Held,  that  assuming  these  expenses  to  be  particulctr 
average,  which  was  doubtful,  they  must  be  apportioned 
to  the  hull  and  machinery  according  to  their  respective 
values,  and  that  the  sum  due  to  the  hull  only,  could  be 
added  to  the  direct  loss  for  the  purpose  of  calculating  the 
particular  average  loss  on  the  hull. 

Per  Blackburn,  J.,  tJiat  the  parties  to  the  policy 
must  be  taken  to  have  agreed,  that  expenses  ineurredjbr 
the  benefit  of  the  whole  adventure,  should  be  treated  as 
general  average,  and  that,  therefore,  no  portion  of  the 
expense  of  putting  out  the  fire  could  be  added  cupmrti' 
cular  average  to  the  direct  loss  on  the  JmU. 

Semble,  per  Blackburn,  J.,  wJiere  a  loss  is  taUfuUy 
incurred  for  the  benefit  of  the  whale  adventure,  it  is 
general  average  whether  the  same  or  difi^erent  parties 
are  interested  in  the  subject  of  insurance. 

This  was  an  action  tried  before  Cockburn,  C.J.,  at 
Guildhall,  during  the  sittings  .  after  Trinity  Term, 
1862. 

The  declaration  was  upon  a  marine  policy  of  insur- 
ance, effected  by  the  plaintiffs  with  the  defendant 
(amongst  other  underwriters),  upon  a  steamer  called 
the  "  Baroness  Tecco ; "  and  after  setting  out  the 
policy,  it  averred  that  the  said  ship  was,  by  fire  and 
perils  of  the  seas,  injured  and  damaged  to  an  ertent 
exceeding  8  per  cent,  within  the  meaning  of  the  said 
policy. 

The  policy,  which  was  in  the  ordinary  form  adopted 
at  Lloyd's,  contained  a  valuation  clause  in  the  follow- 
ing terms  : — "The  said  ship,  &c.,  goods  and  merchan- 
dise, &c.,  for  so  much  as  concerns  the  assured  and 
assurers  in  the  policy  are  and  shall  be  valued  at 

14,000^.  on  the  hull  of  the  said  steamer 

8,0002.  on  the  machinery  of  the  same 
17,6502.  avenge,  payable  on  the  whole  or  on  mxsk,  as 
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if  sepantely  insureiL'*  There  was  also  appended  to  it 
tbei2£iial  memorandam  warranting  the  sliipand  freight 
free  from  average  under  8  per  cent.,  nnless  general, 
or  the  ship  were  stranded. 

The  defendant  pleaded  only  that  the  ship  was  not 
mjurcd  or  damaged   to  an  extent  amonnting   to  or  j 
exceedijig  3  per  cent,  within    the  meaning    of  the 
policy. 

It  appeared  at  the  trial   that  during  Hie    con- 
tmoance  of  the  ix>licy,  whilst  the  steamer  was  lying 
St  Constantinople,  the  rigging  had  canght  fire,  bat 
that  this  fire  had,  with  the  help  of  extra  men  and 
pomps,  been  extinguished  without  any  iignry  being 
dooe  to  the  machinery.     The  charges  in  respect  of  the 
repairs  rendered  necessary  to  the  hull  of  the  vessel  by 
the  fire  amounted  to  377/.  128.  5d.,  and  in  addition  to 
this  the  plaintiffs  had  to  pay  9/.  Os.  Id.  in  respect  of 
fees  for  surveys   &c.,  consequent  npon  the  injured  state 
of  the  vessel,   and  552.  55.   lOd.  for  the  labour  and 
pomps  employed  in  putting  out  the  &re.     These  sums 
together  amounted  to  more  than  8  per  cent,  on  the 
value  of  the  hull ;  but  the  average  stater,  whilst  allow- 
ing the  two  former  sums  as  particular  average,  set 
down  the  latter  as  in  the  nature  of  general  average, 
and  thus  reduced  the  claim  below  the  8  per  cent,  on 
the  value  of  the  hull,  which  was  necessary  to  entitle 
the  plaintiffs  to  recover.     The  underwriters  oflfered  to 
pay  the  551.  5s.  10(2.,  but  the  plaintiffs  insisted  that  they 
were  entitled  to  the  whole  sum,  and  brought  this  action 
to  recover  it.     It  was  admitted  on  the  part  of  the 
defendant  that  if  the  55Z.  58.   lOd.  was  to  be  appor- 
tioned to  the  hull  and  the  machinery,  the  sum  due  to 
the  hull  would  be  35/.  3a  9d.  ;  but  this  was  not  enough 
to  make  up  the  sum  required  to  constitute  an  average 
loss,  without  the  addition  of  the  91.  Qs.  Id.,  which  the 
defendant  contended  at  the  trial  was   not  particular 
average,  and  therefore  not  be  taken  into  account  for 
the  pnrpose  of  making  up  the  8  per  cent. 

The  case  was  not  left  to  the  jury,  but  a  verdict  was 
entered  for  the  defendant,  with  leave  to  the  plaintiffs 
to  move  to  enter  a  verdict  for  them,  the  Court  to  have 
power  to  draw  inferences  of  fact.  In  pursuance  of  this 
leave,  a  role  was  afterwards    obtained  by  Edward 

No  counsel  appearing  to  show  cause, 

Madachlan  (Edward  James,  Q-C,  with  him)  was 
called  on  in  support  of  the  rule. 

The  sum  of  55/.,  is  particular  average,  as,  under  the 
drcnmstances,  general  average  is  impossible.  The 
adventure  comprised  a  ship  in  ballast,  and  no  more  ; 
the  machinery  was  her  means  of  propulsion,  and  the 
ails  of  a  sailing  vessel  might  as  well  be  expected  to 
give  rise  to  general  average  as  this  machinery.  The 
contract  of  the  parties  showed  that  they  regarded  the 
hull  and  machinery  as  one  ship,  and  that  it  was  for 
the  pagnnent  of  average  only,  in  order  to  mitigate  the 
Io<ss  on  AD  laigo  a  risk,  that  it  was  agreed  that  the 
huU  sad  madiiaery  should  be  regarded  separately. 


The  fire  damage  only  affected  the  hull,  and  the  ex- 
penditure necessary  to  put  out  the  fire  forms  part 
of  the  x>articular  average,  and  coalesces  with  the 
fire  damage.  The  55/.,  therefore,  is  to  be  added  to 
the  damage  on  the  hull ;  and  the  amount  thus  obtained 
exceeds  the  8  per  cent.  The  average  staters  of 
I^ondon  and  Liverpool  assert  that  particular  average 
includes  no  more  than  deterioration  to  the  subject 
of  insurance.  But,  by  the  law  of  England,  it  includes 
extraordinary  expenditure  also, 

Tkt  OrecU  Indian  Peninsular  Baxlxoay  Com^ny 

V.  Saunders,  1  B.  &  S.  41 ; 
Job  V.  Langton,  26  L.  J.  Q.  B.  97 ; 
2  Arnold,  Ins.  970  ; 
So,  by  the  law  of  France, 

Pothier  de  V Assurance,  No.  115,  161 ; 
Code  de Louis  XIV.,  liv.  8,  tit  7,  art  2  ; 
Code  dc  Commerce,  art.  408  ; 
2  Valin,  159,  164  ; 
4  BovXay-Paly,  Lois  MarU.  481  ; 
and  by  the  Common  Law  of  Europe  : — 
Loeeenius,  982; 
Stypmann,  470. 
But  it  is  said  to  be  conceivable  that  a  modified  sense 
may  attach  by  usuage  to  this  term  in  the  memorandum, 
Per  Erie,  C.J.,  in 

The  Great  Indian  Peninsular  Eailway  Company 
V.  Saunders  (in  error),  31  L.  J.  Q.  B.206. 
Such  an  opinion  is  nowhere  to  be  found  in  our  own 
books,  or  in  the  text  writers  of  the  Continent 
Boulay-Patyis  the  only  one  who  even  approaches  the 
idea  (vol.  4,  tit  7,  De  V Action  cTAvarU),  and  then 
only  to  state  that  the  costs  of  recovering  the  particular 
average  {lesfrais  de  reclamatum)  must  not  be  added  to 
swell  the  amount  beyond  the  limited  per-centage. 

[The  Court  here  intimated  that  it  was  unnecessary 
to  proceed  with  this  branch  of  the  argument,  as  their 
decision  would  be  governed  by  their  view  as  to  the 
distribution  of  the  extraordinary  expenses  between 
the  hull  and  the  machinery.] 

CocKBURK,  C.J. — I  am  of  opinion  that  this  rule 
should  be  discharged.  I  am  disposed  to  think  that 
the  sums  upon  which  this  argument  has  arisen  are  in 
the  nature  of  general  and  not  particular  average,  but 
it  is  not  necessary  to  decide  that  point.  There  being 
two  policies,  one  on  the  hull,  and  the  other  on  the 
machinery,  the  whole  of  the  damage  sustained  has 
here  been  on  the  hull,  but  that  does  not  come  up  to 
the  8  per  cent,  which  is  necessary,  in  order  to  entitle 
the  assured  to  recover  upon  this  policy.  The  plaintiffs, 
however,  pray  in  aid  the  extraordinary  expense  caused 
by  the  fire.  This  consists  of  two  items :  one  of 
55/.  55.  10(2.,  the  cost  of  putting  out  the  fire  ;  and  the 
other  of  9/.,  the  costs  of  surveys  on  the  vesscL  With 
regard  to  the  former  of  these  items  the  sum  due  to  the 
hull  is  35/.  89.  9d.,  and  I  am  of  opinion  that,  as  to 
the  amount  of  extraordinary  expense  for  putting  out 
the  fire,  that  sum  is  all  that  can  be  applied  to   the 
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hull.  Even  granting  that  extraordinary  expenses  can 
be  counted  as  particular  average,  the  sum  of  55Z.  was 
expended  for  the  benefit  of  the  vessel  generally,  in- 
cluding the  machinery,  and  that  being  so,  when  you 
are  considering  how  much  partial  loss  has  occurred  to 
the  hull,  you  cannot  include  those  expenses  which  are 
common  to  the  whole  vessel.  The  sum  of  35?.  3^.  9rf., 
however,  is  not  enough  to  make  up  the  amount 
required  to  entitle  the  plaintiffs  to  recover,  and  they 
therefore  pray  in  aid  the  91.  0«.  Id.  expended  on  the 
surveys  ;  but  granting  that  such  expenses  incurred  to 
ascertain  the  seaworthiness  of  the  vessel,  can  be 
brought  under  particular  average,  the  same  principle 
applies  to  this  as  to  the  former  item,  that  the  surveys 
being  necessary  for  the  purpose  of  the  whole  adven- 
ture, you  must  di\'ide  this  siun  between  the  hull  and 
the  machinery,  in  the  proportion  which  they  bear  to 
each  other,  and  when  that  has  been  done  the  portion 
due  to  the  hull  is  not  enough  to  make  up  the  average 
claim. 

Crompton,  J. — I  am  of  the  same  opinion.  If  you 
look  at  the  subject  of  insurance  as  a  whole,  comprising 
both  hull  and  machinery,  it  is  conceded  that  the 
amount  of  the  loss  does  not  come  up  to  8  per  cent, 
upon  the  whole  value.  But  then  the  object  of  the 
plaintiffs  is,  as  they  cannot  make  out  a  loss  on  the 
whole,  to  compare  the  loss,  not  with  the  whole,  but 
with  the  14,000?.  or  8000?.,  at  which  the  hull  and 
machinery  are  valued,  and  to  settle  it  on  the  footing  of 
its  being  a  loss  to  the  hull  only.  Even  then,  however, 
the  direct  loss  is  not  sufficient,  and  therefore,  unless 
they  can  add  a  sum  sufficient  to  make  it  up  to  8  per 
cent,  on  the  value  of  the  hull,  they  are  not  entitled  to 
recover.  Now  the  65?.  6s.  lOd.  would  be  sufficient  to 
do  it,  but  being  a  loss  as  regards  the  whole,  whether  it 
be  general  or  partial  average,  it  must  be  compared  with 
the  whole,  because  there  is  nothing  in  it  peculiar  to 
the  hull.  The  result  of  that  is  to  add  35?.  35.  9e?., 
which  is  still  not  enough.  Then  it  seems  that  the 
other  sum  which  the  plaintiffs  try  to  bring  in,  if  it  Is 
to  be  allowed  at  all,  is  to  be  allowed  with  reference  to 
the  general  safety  of  the  ship  and  adventure,  because 
it  is  not  paid  with  any  special  reference  to  the  hull, 
but  to  see  whether  the  whole  vessel  is  fit  to  go  to  sea, 
upon  which  the  safety  of  the  machinery  as  much  as  of 
the  hull  depends.  And  when  this  sum  is  compared 
with  the  whole  value,  it  does  not  yield  enough  to  bring 
the  loss  upon  the  hull  up  to  3  per  cent. 

Blackburn,  J.  —  I  am  of  the  same  opinion. 
Under  this  policy  the  parties  have  agreed  to  enter  into 
an  assurance  on  the  hull  and  machinery,  valuing  the 
one  at  14,000?.,  and  the  other  at  8,000?. ;  then  comes 
the  stipulation,  "  average  payable  on  the  whole,  or  on 
each  as  if  separately  insured,''  and  the  meaning  of  this 
contract,  as  I  understand  it,  is,  that  the  assurance  is 
on  the  whole ;  but  that  the  parties  agree  that  for  all 
purposes  of  average,  it  may  be  taken  as  if  the  insurance 
on  the  hull  was  in  one  policy,  and  that  on  the  ma* 


chinery  in  another,  entered  into  by  different  under- 
writers. The  question  then  arises,  what  is  the  effect 
of  the  memorandum  which  says  '*  the  ship  and  freight 
are  wairanted  free  from  average  under  3  per  cent, 
unless  general,  or  the  ship  be  stranded  *'  ?  And  I  think 
it  becomes  immaterial  to  say  whether  the  particular 
expenses  were  general  average  or  not ;  for  I  am  of 
opinion  that  the  parties  must  be  taken  to  have  agreed 
that  any  expense  incurred  for  the  benefit  of  the  whole 
adventure,  whether  it  be  or  be  not  general  average,  is 
to  be  treated  for  the  purpose  of  this  policy  just  as  if  it 
were.  It  is  not  necessary  to  decide  it,  but  I  have  a 
strong  impression  that,  where  there  is  a  wilful  loss 
incurred,  pr  expenditure  made,  for  the  benefit  of  the 
whole  adventure,  that  is  general  average,  whether 
the  same  or  different  parties  are  interested  in  the 
different  parts  of  the  subject  of  insurance.  That  being 
so,  no  portion  of  the  55?.  could,  in  my  opinion,  be 
treated  as  particular  average  on  the  hull  alone,  so  as 
to  increase  the  loss  to  a  sum  beyond  3  per  cent.  I  do 
not  think  it  necessary  to  inquire  into  the  sum  paid 
for  surveys,  as  I  think  no  portion  of  the  551,  can  be 
charged  on  the  huU. 


Mellor,  J.,  concurred. 


BvJe  discharged. 


Q.  B. 

5  May,  1863. 


>  Lanton  v.  Smith. 


Unregistered  Company  converted  into  Regtstcred 
— Rights  and  Liabilities  of  member  of  Regit- 
tered  Company, 

A  shareholder  in  an  unregistered  company,  v>hvchf 
after  siich  shareholder  has  parted  with  all  his  shares, 
becomes  a  registered  joint-stock  company,  cannot,  upon 
the  winding  up  of  such  registered  company,  be  made  a 
contributory  thereof  hit  remains  liable  for  all  debts 
incurred  by  the  unregistered  company,  whilst  hetoas  a 
shareholder  therein. 

Karslake,  Q.C.,  for  the  plaintiff,  obtained  a  mle 
nisi,  calling  on  the  defendant  to  show  case  why  an 
order  of  Mellor,  J.,  that  all  proceedings  in  this  action 
should  be  stayed,  should  not  be  rescinded. 

Upon  the  affidavits,  it  appeared  that  an  unregistered 
company,  called  the  Wheid  Vor  Company,  was  formed 
in  1857,  on  the  cost-book  principle,  for  mining  V^' 
poses.  Of  this  company  the  defendant  was  a  share- 
holder. '  Before  the  year  1861,  and  while  the  defendant 
was  yet  a  member  of  the  company,  goods  were  sup- 
plied to  the  company  by  the  plaintiff.  In  Februar}'f 
1861,  the  defendant  sold  all  his  shares  in  the  company, 
and  ceased  to  be  a  member  thereof.  In  June,  1861, 
the  Wheal  Vor  Company  was  registered  as  an  un- 
limited company,  under  the  Joint-Stock  Companii's 
Act,  1856,  for  the  purpose  of  being  wound  up.  1" 
April,  1862,  the  registered  company  was  wound  nji 
in  the  Court  of  the  Vice-Warden  of  the  Stannaries 
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under  the  powers  given  to  that  Court  by  19  &  20  Vict, 
c  47,  s.  60,  and  19  &  20  Vict.  c.  78,  s.  13. 

In  Februaiy,  1863,  the  Vice-Warden  of  the  Stan- 
naries made  an  order,  placing  the  defendant  on  the 
list  of  contribatories  of  the  registered  company.  After 
February,  1863,  the  plaintiff  brought  this  action 
against  the  defendant  for  the  price  of  the  goods 
supplied  to  the  unregistered  company,  whilst  the 
defendant  held  shares  therein.  Subsequently,  upon 
application  made  at  Chambers  by  the  defendant,  an 
order  was  made  by  Mellor,  J.,  to  stay  all  proceedings 
in  this  action,  on  the  ground  that  the  plaintiff  could 
not  proceed  against  the  defendant  for  the  alleged  debt, 
after  the  defendant's  name  had  been  placed  by  the 
Vice- Warden  upon  the  list  of  contributories  of  the 
registered  company.  The  plaintiff  now  sought  to 
obtain  a  reversion  of  this  order. 

M.  Smithy  Q.C.,  and  Arundel  Rogers,  showed  cause 
in  the  first  instance. 

By  sect.  62  of  19  A;  20  Vict.  c.  47,  it  is  provided 
that  where  a  company  other  than  a  limited  com- 
pany is  being  wound  up,  "any  person  who  has  ceased 
to  be  a  shareholder  within  the  period  of  three  years 
prior  to  the  commencement  of  the  winding-up,  shall 
be  deemed,  for  the  purposes  of  contribution,  to  be  an 
existing  shareholder.  **  The  defendant,  it  is  contended, 
comes  within  this  section  ;  and,  if  he  does,  the  Vice- 
^Varden  did  right  in  placing  him  on  the  list  of  contri- 
bntories.  If  he  is  rightly  on  the  list  of  contributories 
he  is  protected  by  sect  6  of  21  &  22  Vict.  c.  60  from 
this  suit 

Karslakey  Q.C.,  and  /.  C  Mathew,  in  support  of 
the  rule. 
This  point  has  already  been  decided  in  the  cases  of. 
He  The  Welsh  Potosi  Company,  ex  parte  Loflhovse, 

27  L.  J.  Bky.  1  ;  and 
Be  The  Welsh  Potosi  Company,  ex  parte  Birch, 
27  L.  J.  Bky.  4. 
Unless  the  defendant  can  show  that  the  unregistered 
company  and  the  registered  comjMmy  are  the  same 
company,  the  plaintiff  ought  to  be  allowed  to  proceed 
with  his  actioo.     Sect.  116  of  19  &  20  Vict  c.  47, 
was  intended  to  meet  a  case  like  the  present :  it  pro- 
rides  that  the  registration  of  any  existing  company 
shall  not  prejudice  any  right  which  previous  to  such 
ngistration  had  accrued  to  any  creditor  against  the 
company  in  its  corporate  capacity,   or  against  any 
person  then  being,  or  having  been,  a  member  of  such 
company. 

CoccBUBK,  C.J. — I  am  of  opinion  that  this  rule 
hhould  be  made  absolute.  The  defendant,  Smith,  is  sued 
for  a  debt  which  was  incurred  in  the  working  of  a  mine, 
condacted  on  the  cost-book  principle,  in  which  he  was  a 
partner.  His  having  been  a  Common  Law  partnership, 
his  Jialnli:^  oontinaesy  unless  he  is  entitled  to  the 
benefit  of  tbe  proTisions  for  the  winding-up  of  joint 
stock  vmguSm ;  whereby,  if  such  a  company  b  in 


course  of  being  wound  up,  **no  suit,  action,  or  other 
legal  proceeding  shall  be  proceeded  with,  or  com- 
menced against  the  company,  or  the  public  officers 
thereof,  or  any  member  of  the  company,  in  respect  of 
a  debt  of  the  company,  except  with  the  leave  of  the 
Court."  The  question,  therefore,  is  raised,  whether 
the  act  of  the  Vice- Warden,  in  declaring  Smith  to  be  a 
contributory,  was  within  his  jurisdiction,  or  idtra 
vires  f  Now,  the  above  provision  applies  only  to  a 
person  who  is  a  "member  of  the  company,"  and  to  a 
debt  which  is  a  "  debt  of  the  company."  Was  Smith, 
therefore,  a  member  of  the  registered  company ;  and 
was  his  debt  a  debt  of  the  company  ?  I  am  clearly  of 
opinion  that  both  these  questions  must  be  answered  in 
the  negative.  The  company,  which  was  registered, 
consisted  of  a  certain  number  of  persons,  of  whom 
Smith  was  not  one.  The  debt  for  which  he  is  sued 
was  a  debt  which  had  been  incurred,  not  by  the  regis- 
tered company,  but  by  the  company  which  existed 
prior  to  registration,  and  prior  to  the  creation  of  a 
joint  stock  company.  Clearly,  therefore,  it  was  not  a 
debt  of  the  registered  company  ;  and,  consequently, 
both  the  condition  as  to  the  person,  and  the  con- 
dition as  to  the  debt,  remain  unfulfilled.  It  is  true 
that  the  Vice- Warden  has  placed  Smith  on  the  list  of 
contributories,  and  in  all  probability  he  has  done  so 
by  no  means  (igainst  the  will  of  Smith  himself.  But 
it  is  not  necessary  to  go  into  that :  it  is  enough  to  say 
that  Smith  was  not  a  member  of  the  company  which 
was  wound  up,  and  that  the  debt  was  not  a  debt  of 
that  company.  Therefore,  the  Vice- Warden,  by 
placing  Smith's  name  on  the  list  of  contributories,  did 
that  which  was  ultra  vires,  and  by  which  the  plaintiff 
cannot  be  defeated  of  his  right.  I  may  add,  that 
sect.  116  of  19  &  20  Vict.  c.  47,  is  also  very  strong  to 
show  that  a  creditor  shall  not,  under  such  circum- 
stances as  these,  be  defeated  of  his  rights  ;  and  that 
the  construction  which  we  have  put  upon  the  statutes 
is  the  right  one. 

Cromptox,  J.— I  also  think  that  the  order  made  in 
this  cause  should  be  discharged.  The  rights  of  creditors 
cannot  be  affected  unless  by  some  jurisdiction,  properly 
exercised,  which  has  power  to  take  away  such  rights. 
Now,  here  we  have  the  authority  of  the  Lord  Chan- 
cellor and  of  the  Lords  Justices  for  saying  that  Smith 
could  not  be  made  a  contributory,  and  consequently 
that  the  Vice- Warden  had  no  jurisdiction  to  make  an 
order  depriving  the  plaintiff  of  his  rights.  The  per- 
sons who  come  in  to  be  registered  are  the  cost-book 
company,  minus  Smith,  and  there  is  nothing  to  show 
that  Smith  ever  was  made  a  shareholder  or  member  of 
the  new  company ;  on  the  contrary,  it  is  clear  that  he 
never  did  come  into  the  new  company,  and  never 
became  a  member  of  it. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
members  of  a  cost-book  mining  company  are  but  a 
common  law  partnership,  and  Smith  became  liable  for 
debts  incurred  by  that  partnership  whilst  ho  was  a 
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member  of  it.  When  he  ceased  to  be  a  member  he 
did  not  get  rid  of  that  Common  Law  liability,  but  he 
did  effectually  get  rid  of  his  liability  for  any  debts 
of  the  new  partnership  which  might  continue  to  carry 
on  the  business  of  the  mining  company.  The  new 
company  got  itself  registered,  and  was  afterwards 
wound  up,  but  that  could  not  affect  either  Smith's 
liabilities  or  the  rights  of  his  creditors.  This  question 
was  fully  gone  into  in  the  case  of  Ez  parte  Lofthottse, 
which  is  precisely  in  point.  That  was  a  decision  of  a 
Court  of  Error,  and  even  if  it  were  not  binding  upon 
us  as  such — as  I  think  it  is — still  I  should  be 
perfectly  ready  to  concur  in  the  judgment  there 
given. 

Mellor,  J. — I  am  of  the  same  opinion.  It  is  clear 
to  me  that  the  only  person  who  can  be  made  a  con- 
tributory is  a  person  who  was  a  shareholder  in  the 
registered  company.  I  agree,  therefore,  that  the 
order  which  I  made  in  this  cause  ought  to  be  dis- 
charged, and  the  rule  made  absolute. 

Ride  absolute. 


^••B*  C    iZ«  GrkeN  and  Others. 


.! 


5  May,  1863. 

Goods  taken  under  Writ  of  ti.  fa. — Interpleader 
Summons  —  Forcible  removal  of  (roods  — 
Attachment. 

Where  goods  held  by  the  sheriff  under  a  wrU  of  fi.  fa. 
were  forcibly  ttiken  out  of  his  possession  whilst  an  inter- 
pleader summons  obtained  by  the  sheriff  for  the  pur- 
pose of  trying  the  title  to  the  goods  was  still  pending^ 
the  Court  {disae^Uing  from  the  decision  of  the  Court  of 
Exchequer  in  Day  v.  Carr,  7  Ex.  883)  made  absolute  a 
rule  for  an  attachineat  against  the  person  so  taking  the 
goods,  although  such  person  had  a  bon&  fide  claim  to  the 
property  therein. 

In  this  Easter  Term  Quain  obtained  a  mle  nisi 
calling  upon  John  Green  and  others  to  show  cause 
why  an  attachment  should  not  issue  against  them  for 
obstructing  the  sheriff  of  Middlesex  and  his  officers  in 
the  execution  of  their  duty,  and  in  the  execution  of  a 
writ  of  ^.  fa.  in  a  certain  suit  in  this  Court 

It  appeared  that  at  four  p.m.  on  the  13th  of  April, 
1863,  the  officers  of  the  sheriff  of  Middlesex,  acting 
under  the  authority  of  a  writ  of  fi.  fa.  in  an  action  in 
this  Court,  seized  certain  furniture  and  goods  in  the  resi- 
dence of  Asprey,  the  defendant  in  such  action.  They 
found  Green  and  some  other  men  in  the  house  sorting 
the  goods  for  a  public  sale,  which  Green  stated  would 
commence  on  the  following  day  at  the  house.  The 
officers  expostulated,  but  Green  declared  that  the 
goods  were  his  under  a  bill  of  sale,  and  he  should  sell 
the  goods.  The  sale  began  on  the  morning  of  the 
14th  April.  An  hour  after  the  sale  had  commenced, 
an  interpleader  summons,  obtained  at  the  instance  of 
the  sheriff,  was  served  upon  Green  :  he,  however,  con- 


tinued to  carry  on  the  sale  on  the  14th  and  15th  of 
April,  until  all  the  goods  were  sold,  and  on  the  16th 
of  April  he  sent  the  goods  away  to  the  different  pur- 
chasers. The  interpleader  summons  was  returnable 
on  the  15th.  At  Chambers  the  hearing  was  post- 
poned, at  the  request  of  the  execution  creditor,  until 
the  17th  of  April.  From  the  affidavit  of  Green  it 
appeared  that  he  held  a  bill  of  sale  from  Asprey, 
16th  of  September,  1862,  of  the  goods  seized,  as 
security  for  a  debt  of  1000^,  and  that  he  also  held  a 
mortgage  of  the  premises  where  the  goods  lav,  as  a 
further  security  for  the  same  debt. 

Day  now  showed  cause. 

It  is  contended,  on  behalf  of  Green,  that  he  did  not 
obstruct  the  sheriff  in  the  execution  of  his  duty, 
because  the  goods  were  not  the  goods  of  Asprey,  the 
defendant  in  the  action.  Every  person  is  by  law 
entitled  to  resist  the  seizure  of  his  goods  by  any 
person,  whether  sheriff  or  another,  unless  such  person 
is  by  law  authorised  to  seize  those  very  goods.  Here 
the  sheriff  would  have  been  liable  in  trespass  for 
taking  the  wrong  goods.     In 

Day  V.  Carr,  7  Exch.  883, 
the  precise  point  involved  in  the  present  case  was 
decided  against  the  sheriff.  Suppose  the  sheriff  seized 
the  wrong  person  under  a  ea.  sa.,  may  he  not  regain 
his  liberty  by  force  ?  If  he  may,  why  may  he  not 
retake  his  property  I 

[Blackburn,  J. — By  what  right  could  Green,  while 
the  matter  was  pending  before  the  Court,  under  the 
interpleader  summons,  forcibly  remove  the  goods 
beyond  the  reach  of  the  Court,  so  as  to  deprive  it  of 
the  power  of  disposing  of  that  fund  which  the  law  calls 
upon  it  to  apportion  ?  ] 

The  Interpleader  Act  does  not  alter  the  mutual 
rights  of  the  sheriff  and  the  owner  of  the  goods. 

Quain  was  not  called  upon  to  support  the  mle. 

CocKBTTRN,  C.  J. — I  am  of  opinion  that  the  attarh- 
ment  ought  to  go.  Independently  of  the  question 
raised  by  the  interpleader,  I  think  there  has  been  a 
contempt  of  the  Court  in  resisting  the  seizure  by  the 
sheriff.  I  do  not  mean  to  say  that  the  rights  of  tht' 
parties  are  barred  by  a  seizure  by  the  sheriff  of  the 
wrong  goods  ;  but  it  is  not  for  us  to  try  the  question 
whether  the  goods  seized  were  the  goods  of  A  or  the 
goods  of  B.  All  we  have  to  look  to  is,  whether  or  no 
the  sheriff  was  acting  bond  fide  when  he  made  the 
seizure.     Here  there  is  no  pretence  of  any  ma^  fi^^'f- 

The  moment  the  sheriff  has  seized  goods,  those  goo'l* 
are  in  the  custody  of  the  law,  and  it  is  for  us  to  j)ro- 
tect  our  officers  in  the  execution  of  our  process.  1' 
it  were  otherwise,  the  most  serious  consequences  would 
arise,  and  every  kind  of  breach  of  the  peace  and  dis- 
graceful violence  might  be  committed  and  justified. 
Moreover,  it  is  a  clear  and  undoubted  contempt  of 
Court  to  remove  goods  which  are  awaiting  the  issue  of 
an  interpleader  summons.    I  regret  thst  ire  <hoiild  be 
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compeUed  to  differ  from  the  Court  of  Exchequer,  for  I 
admit  that  the  case  of  Day  y.  Carr  is  preciBolj  in 
point  The  rule  must  be  made  absolute,  but  the  rule 
may  remain  in  the  Master's  office  until  the  last  day  of 
term,  in  order  to  allow  the  parties  to  bring  the  money 
ioto  Court,  if  they  will,  before  that  day. 

Crompton,  J. — I  am  of  the  same  opinion.  It  is 
n;  *..>saiy  to  assert  the  authority  of  the  Court  in  this 
mm%  where  an  interpleader  was  pending.  It  appears 
to  in».'  to  be  an  obstructing  of  the  Court  in  the  per- 
formance of  the  functions  which  have  been  assigned  to 
it.  when  those  funds  with  which  it  was  intended  that 
the  Conrt  should  deal,  and  with  which  the  Court  has, 
by  summons,  intimated  its  intention  to  deal,  are 
f>rahly  removed  beyond  the  reach  and  custody  of  the 

Buck  Br  Ry,  J. — I  am  of  the  same  opinion.  But 
fjr  the  case  of  Day  v.  Carr,  I  should  have  thought 
that  there  was  little  or  no  doubt  that,  where  a  proper 
<.IBcer  is  bond  fide  executing  the  process  of  the  Court 
'Vt-n  upon  the  wrong  goods,  he  is  under  the  protection 
rf  the  Court,  and  it  is  a  contempt  to  obstruct  him. 
I  do  not  understand  upon  what  grounds  the  Court  of 
Iichp(|uer  decided  upon  the  interpleader  question.  I 
•ini  ijiiite  clear  myself  that  the  disregard  of  the  inter- 
I»WJer  summons  is  a  very  important  element  in  this 
'iv,  and  amounts  to  a  contempt  of  Court. 

MF.LLOR,  J. — I  am  of  the  same  opinion.  It  was  a 
^fntempt  to  take  the  goods  out  of  the  custody  of  the 
sheriff ;  and  it  was  d  fortiori  a  contempt  to  take  them 
!i^r  the  iqsue  of  the  interpleader  summons. 

Ride  ahsoluie, 

Xotc—  Q^ain  informed  the  Court  that,  in  the  case 
"f  Leicester  v.  Fletcher  (not  reported),  in  which  Luakf 
^{.C.^  and  Field  were  the  counsel  engaged,  the  Court 
(.'ommon  Pleas  expressed  strong  disapproval  of  the 
»=*  of  Day  V.  CarTf  and  declined  to  act  upon  it. 


<■.: 


Q.B.        I 

1\Y,  1863.    ) 


fi>L\Y 


Dickinson  v.  Angell, 


Adim  on  a  Judgment  —  Costs  —  43  Geo.  3, 
c.  46,  «.  4—7  dc  8  Vi>ct.  c,  96,  s,  57. 

77(<  dixretion  vested  in  the  Court  hy  the  43  Geo.  3, 
"■  ^\ ».  4,  vnth  regard  to  the  granting  of  costs  in  an 
"  ""^''i  on  a  judgment^  is  not  taken  away  hy  the7  k  S 
^ff'.  e.  96,  s.  57,  in  oases  where  the  action  on  thejudg- 
'  "-f  is  brought  in  order  to  enable  ike  plaintiff,  hy 
"Ming  the  costs  of  the  first  action  to  the  sum  then  re- 
"  ^'''"'^i  to  recover  a  sum  exceeding  20Z.,  and  so  issue  a 
'  "^  5^  ;  hutihe  Court  will  be  guided  in  the  exercise  of 
'kir  disenUon  by  the  provisions  of  the  later  statute. 

"^  vtft  a  laotion  for  a  rule  to  show  cause  why  the 

[■Uintiff  ilnmlfl  BOt  recover  his  costs  of  an  action  on  a 
iudgma^llllll^lli^  43  0^^  3^  ^  45^  s,  4^  ^h^^]^  pro. 


vides,  that  in  such  actions  the  plaintiff  ''shall  not  be 
entitled  to  his  costs  of  suit,  unless  the  court  in  which 
such  action  shall  be  brought,  or  some  Judge  of  the  same 
court,  shall  otherwise  order. "  An  application  had  in 
the  first  instance  been  made  to  Mellor,  J.,  at  Chambers, 
but  in  consequence  of  conflicting  decisions  by  the 
Courts  of  Common  Pleas  and  Exchequer,  he  referred 
the  matter  to  the  Court  The  affidavits  filed  by  the 
different  parties  were  of  an  extremely  complicated 
and  contradictory  nature,  but  the  undisputed  facts 
were  as  follows.  In  August,  1862,  the  plaintiff  brought 
an  action  against  the  defendant  to  recover  36^.  The 
defendant  paid  19Z.  into  Court,  and  pleaded  a  set-off  as 
to  the  residue  ;  but  the  plaintiff  obtained  a  verdict  for 
182.  in  addition  to  the  sum  paid  into  Court.  No  execu- 
tion was  levied  for  the  purpose  of  obtaining  the  fruits  of 
this  judgment,  as  the  plaintiff  alleged,  because  the 
defendant  had  sworn  shortly  before  in  the  Bankruptcy 
Court  that  all  his  ftimiture,  ftc.,  was  settled  on  his 
wife  ;  but  on  the  part  of  the  defendant  very  different 
motives  were  assigned.  The  plaintiff  could  not  issue 
a  ea.  sa.  by  reason  of  the  provisions  of  the  7  &  8  Vict 
c.  96,  s.  57,  which  enacts  that  "no  person  shall  be 
taken  in  execution  on  any  judgment  in  any  action  .  .  . 
for  the  recovery  of  any  debt  wherein  the  sum  recovered 
shall  not  exceed  the  sum  of  20/.,  exclusive  of  the  costs 
recovered  by  such  judgment. "  He  accordingly  brought 
an  action  upon  the  judgment  to  which  the  defendant 
pleaded  nul  tiel  record,  but  the  plaintiff  obtained  a 
verdict  for  upwards  of  70/.,  being  the  amount  of  the 
debt  and  costs  in  the  previous  action,  and  it  was  to 
obtain  the  costs  of  this  second  action  that  the  present 
application  to  the  Court  was  made. 

Tlie  question  raised  was,  whether  the  discretion 
vested  in  the  Court  by  the  48  Geo.  3,  c.  46,  a  4,  with 
regard  to  the  granting  of  costs  in  actions  on  judg- 
ments was  taken  away,  where  the  sum  recovered  in 
the  first  action  was  less  than  20/.,  by  the  above  section 
of  the  7  &  8  Vict  c.  96. 

Lush,  Q.C.  (with  him  F.  U.  Fullen),  moved  on 
behalf  of  the  plaintiff. 

The  decisions  of  the  Courts  ai'e  conflicting  on  this 
point  in  the  cases  of. 

Slater  v.  Mackay,  8  C.  B.  553,  and 

Adams  v.  Bendy,  6  H.  &  N.  261. 
I  submit  that  the  decision  of  the  Court  of  Ex- 
chequer cannot  be  supported.  There  is  nothing  in  the 
7  &  8  Vict.  c.  96,  which  prohibits  the  bringing  an 
action  on  the  judgment,  and  so  obtaining,  by  the 
addition  of  the  costs,  a  judgment  for  more  than  20/.  ; 
and  it  has  been  expressly  decided  that,  in  such  a  case, 
the  debtor  may  be  taken  upon  the  second  judgment, 
under  a  ca.  sa. 

Mason  v.  Nicholls,  14  M.  &  W.  118. 

/.  Brown  showed  cause  in  the  first  instance. 
[He  addressed  himself  first  to  the  merits  of  the 
case,  as  disclosed  by  the  affidavits ;   and  the  Court 
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then  intimated  that  it  was  unnecessary  to  hear  him 
further.] 

CocKBURN,  C.J. — I  dissent  to  this  extent  from  the 
judgment  of  the  Court  of  Exchequer,  that  I  think 
we  have  still  a  discretion  under  the  48  Geo.  3,  as  to 
granting  costs  in  such  cases  as  this.  I  do  not  think 
that  the  7  &  8  Vict,  has  taken  tliat  discretion  away, 
for,  though  it  provides  that  there  shall  not  be  an 
arrest  on  final  process  when  the  sum  recovered  is 
under  20/.,  it  has  not  taken  away  the  right  of  a  person 
who  has  obtained  a  judgment  in  a  former  action, 
and  who  cannot  take  out  execution,  to  bring  an 
action  on  that  judgment ;  and  I  think,  therefore,  that 
our  discretion,  which  arose  under  the  former  statute, 
still  remains.  I  quite  go  the  length  of  agreeing  that 
the  7  &  8  Vict,  gives  a  guide  as  to  the  exercise  of 
discretion  by  the  Court ;  and  if  we  saw  that  the  action 
on  the  judgment  was  brought  merely  for  the  purpose  of 
enabling  the  creditor,  by  adding  the  costs  to  the  sum 
recovered  in  the  previous  action,  to  issue  a  ca.  sa.^  and 
80  frustrate  the  intention  of  the  7  &  8  Vict.,  we  ought 
not  to  assist  the  plaintiff  by  giving  him  the  costs  of  the 
second  action.  But,  the  discretion  being  left  to  us, 
we  mi^t  be  well  justified  in  doing  so  in  cases  where 
the  creditor  has  been  wilfully  obstructed  by  the 
debtor,  and  is  thereby  entitled,  both  legally  and 
morally,  to  take  any  means  which  the  law  enables  him 
to  recover  the  fruits  of  the  judgment.  I  quite  agree 
with  Mr.  Lush,  that  the  object  of  the  statute  was  to 
protect  persons  who  had  no  pecuniary  means,  and 
could  give  nothing  to  their  creditors  but  the  miserable 
satisfaction  of  incarcerating  their  bodies  ;  and  I  think 
that  in  such  cases  the  Court  would  interfere  and 
exercise  their  discretion  on  behalf  of  the  debtor.  But 
whef'e  a  defendant  who  has  means  has  endeavoured  to 
evade  payment  by  reason  of  the  statute,  and  has  put 
difficulties  in  the  way  of  the  plaintiff,  then  I  do  not 
think  we  are  ousted  of  our  jurisdiction.  The  present 
case  is  not  one,  however,  in  which  wc  ought  to  exercise 
our  discretionary  power  by  giving  costs  to  the  plaintiff. 

Ruk  refused. 


c.  p. 

30  April,  1863 


.1 


MCMFORD   i?.    HiTCUCOX. 


15  c6  16  Vict.  c.  76,  s.  27 — Apj^earance — 
Good  Friday. 

Where  the  eighth  day  after  service  of  a  writ  of 
summons,  incbisive  of  the  day  of  service^  falls  on  Good 
Friday y  the  defcTidant  lias  the  following  Wednesday  on 
which  to  appear.  f 

Writ  specially  indorsed  was  served  on  the  27th  of 
March,  1863.  The  eighth  day  after  service,  inclusive 
of  the  day  of  service,  fell  on  Good  Friday.  The  plain- 
tiff signed  judgment  on  the  following  Wednesday 
under  sect.  27  of  the  Common  Law  Procedure  Act, 


1852,  and  subsequently  on  the  same  day  the  defendant 
came  to  the  office  to  appear.  A  rule  nisi  having  been 
obtained  to  set  aside  the  judgment  as  prematurely 
signed, 

T.  E.  Chitty  showed  cause.     He  referred  to 
2  Madox's  History  of  the  Exclicquer,  p.  5  ; 
bk%  Edw.   6,  c.  3,  An  Ad  for  the  Jceeping  of 

Holidays  ; 
2  Cokes  Inst.  264  ; 
2  Will.  4,  c.  39,  a  11 ; 
Rules  of  Hilary  ^Term,  1853,  173,  174,  175; 
Rowherry  v.  Morgan,  9  Ex.  230  ; 
ChiUy's  Practice,  159  ; 
Peacock  v.  The  Queen,  4  C.  B.  (n.  8.)  264 ; 
Andnymou^s,  32  L.  J.  Ex.  88  ; 
Harris  v.  Robinson,  2  C.  B.  908  ; 
Chambers  v.  Smith,  12  M.  &  W.  2  ; 
Wilkes  V.  Perks,  5  M.  &  G.  376  ; 
Ex  parte  Simpkin,  29  L.  J.  M.  C.  23 ; 
Lewis  V.  Color,  1  F.  &  F.  906. 

Field  supported  the  rule,  and,  in  addition  \fi  the 
above  cases,  cited, 

Mc^ire  V.  Britten,  2  H.  Bl.  616  ; 

2Str.  782,  914; 

Morris  v.  Barrett,  7  C.  B.  (N.  8.)  139. 

Erle,  C.J. —I  am  of  opinion  that  the  defendant 
had  tiU  the  Wednesday  on  which  to  appear.  Appear- 
ance is  a  combined  act  of  the  Court  and  of  the  parties, 
and  the  office  being  closed  on  Good  Friday,  that  act 
could  not  be  done.  The  days  from  Good  Friday  up  to 
the  following  Tuesday  became  equivalent  to  Sunday, 
and,  therefore,  according  to  the  analogy  of  the  prac- 
tice from  the  earliest  time  respecting  Sunday,  the 
defendant  was  entitled  to  the  Wednesday. 

The  rest  of  the  Court  {Willes,  Byles,  and  Keating, 
J  J.)  concuned. 

Rule  ahsolute  without  co^f--^ 


•  ^"  I    Ex  parte  Edwards. 

1  May,  1863.     )         ^ 

Articles  of  Clerkship — Enrolment — Stamp 

Duty. 

A  clerk  was  articled  m  being  told  by  a  frieiid  thai 
he  thought  the  money  for  the  stamp  could  be  raised  i»  <i 
month  or  six  weeks.  He  was  not  able  to  obtain  Oif 
money  for  7nore  than  a  year,  when  he  memorialised  tht 
Treasury,  and  was  allowed  to  haw  the  articles  stamped 
on  the  payment  of  a  penalty  of  201. 

The  Court  declined  to  aUow  his  service  to  date  from 
the  execution  of  the  articles. 

This  was  an  application  that  Edwards  might  he 
allowed  to  have  his  articles  enrolled,  and  that  his 
service  under  them  should  be  allowed  to  date  from 
the  execution  thereof,  though  the  stamp-duty  had  not 
been  paid  within  the  six  months  allowed  by  law ;  the 
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facts  stated  on  affidavit  were,  that  tlie  applicant 
entered  into  the  service  of  his  father  (an  attorney)  in 
IS50,  but  was  not  articled,  as  neither  of  them  conld 
afford  to  pay  for  the  articles ;  he  remained  with  his 
fiither  till  1861,  and  for  live  years  managed  the  busi- 
ness. In  that  year  the  father,  being  involved,  gave 
ap  bnsmess,  and,  in  the  month  of  October,  the  appli- 
cant entered  the  service  of  another  solicitor.  A  friend 
infonned  him  that  he  thought  the  money  could  be 
raised  in  a  month  or  six  weeks.  Acting  on  this  sug- 
gestion, and  by  the  advice  of  his  father,  he  was 
articled  in  November.  As  soon  as  the  money  was 
forthcoming  he  applied  to  have  his  articles  stamped, 
but  found  it  conld  not  be  done,  in  consequence  of 
more  than  six  mouths  having  elapsed.  He  then  me- 
morialised the  Treasury,  and  the  articles  were  allowed 
to  be  stamped  on  the  payment  of  a  penalty  of  20/. 

Baijes,  SerjL  appeared  for  the  applicant,  and  cited, 
ExparU  Bishop,  30  L.  J.  C.  P.  48  ; 
£x  parte  Herbert,  81  L.  J.  C.  P.  83 ; 
ExparU  Breden,  31  L.  J.  C.  P.  821. 

Eele,  C.J. — I  am  of  opinion  that  this  application 
must  be  refused.  The  Courts  have  uniformly  been  in 
the  habit  of  granting  these  applications  when  the 
delay  has  been  occasioned  by  an  unforeseen  emei^ncy, 
^d  when  the  party  applying  had  really  a  good  reason 
for  expecting  the  money.  Ex  parte  Breden  was  an 
ifxtremely  strong  case ;  there  the  applicant  had  been 
managing  clerk  to  an  attorney,  and  on  his  death  kept 
the  business  together  till  the  son  was  of  a  proper  age 
to  be  admitted.  Ho  was  then,  in  consideration  of  liis 
^rvices,  articled  to  the  son,  the  widow  promising  to 
pay  for  his  articles,  which  she  afterwards  neglected  to 
do,  alleging  inability.  This  was  a  promise  which  the 
applicant  had  the  strongest  right  to  rely  on. 

lu  ex  parte  Bishop  the  application  would  probably 
bave  been  refused,  but  the  party  had  been  before  my 
Brother  Willes,  at  Chambers,  who  referred  him  to  the 
full  Court,  intimating  that  the  duty  and  penalty  should 
yvt  |iaid  before  the  application.  Here  we  thought  that, 
i*)  the  applicant  might  have  been  induced  to  pay  the 
money  by  the  Judge's  intimation,  it  would  seem  some- 
tlung  approaching  a  breach  of  faith  if  the  Court 
allowed  him  to  go  to  that  expense  without  any  result. 
I  do  not  agree  with  the  law  as  laid  down  by  Cock- 
bnm,  C.J.,  in  Ex  parte  Herbert,  that,  if  the  Treasury 
allow  the  penalty  to  be  paid,  the  Court  have  nothing 
to  do  but  to  sanction  the  enrolment  of  the  articles. 
They  have  more  than  merely  ministerial  duties  to  per- 
form, and,  if  it  were  otherwise,  the  public  time  would 
!« taken  up  to  very  little  purpose.  I  agree  with  my 
Brother  C^mpton  that  the  Legislature  has  required 
ihe  Courts  to  see  that  many  conditions  intended  to 
s*-cure  skill  and  respectability  in  attorneys,  have  been 
complied  with ;  amongst  others,  indirectly,  that  the 
^tamp  duty  on  articles  of  clerkship  has  been  paid.  In 
this  ptttMsUar  case  the  clerk  seems  to  have  articled 
himself  idft  bo  reasonable  expectation  of  obtaining 


the  money,  but  merely  on  the  advice  of  his  father  and 
a  friend,  and,  on  being  told  by  this  friend  that  ho 
thought  the  money  might  be  raised  in  a  month  or  six 
weeks. 

The  rest  of  the  Court  (Willes,  Byles,  and  Keatimj, 

J  J.)  concurred. 

Application  refused. 

Note. — See,  also. 
Ex  parte ^  1  N.  R.  321. 

C.  P.  )  loNiDES  I'.  The  Univebsal 

28,  30  April,        [    M.vrinb  Insurance  Com- 
1,  2  May,  1863.      J     pant. 

Policy;  of  Insurance —  Warranty  free  from 
consequenceB  of  hostUitieB, 

In  a  policy  of  itiswranu  on  coffee  toere  contained  the 
tcords  *'free  of  capture,  seizure,  and  detention,  and 
all  the  consequences  thereof,  and  of  any  attempt  thereat; 
and  freefrotn  all  consequences  of  hostilities,  riots,  and 
commotions."  The  captain  being  out  of  his  reckoning, 
and  the  light  upon  Cape  Hatteras  having  been  extin- 
guished by  the  American  Confederates,  in  pursuance  of 
their  hostilities  unth  the  Federals,  the  ship  teas  wrecked 
on  Cape  Hatteras.  Part  of  ihe  cargo  was  saved,  and 
another  part  would  have  been  saved  InU  for  the  inter- 
ference  of  Confederate  troops : — 

Held,  in  an  actum  on  the  policy,  that  the  loss  of  the 
ship  was  a  loss  by  peril  of  the  sfia,  and  that  there  was 
a  total  loss  by  peril  of  the  sea  of  that  part  ofXhe  cargo 
which  eoiUd  not  have  been  saved,  but  thai  the  loss  of 
that  part  which  was  prevented  from  being  saved  by  the 
soldiers  vus  a  consequence  of  hostilities  within  the 
exception  of  the  policy. 

Declaration  on  a  policy  of  insurance  on  a  cargo  of 
coffee,  shipped  on  board  the  "Lin wood,"  and  alleged 
to  have  been  totally  lost.  A  very  high  premium  had 
been  paid,  and  the  policy  contained  a  warranty  "free 
of  capture,  seizure,  and  detention,  and  all  the  conse- 
quences tliereof,  and  of  any  attempt  thereat,  and  free 
from  all  consequences  of  hostilities,  riots,  and  com- 
motions." The  ship  sailed  from  Belize  for  New  York, 
and  was  wrecked  off  Cape  Hatteras,  on  the  17th  of  July. 
The  defence  was,  that  the  light  on  Cape  Hatteras 
had  been  put  out  by  the  Confederate  troops  for  the  pur- 
poses of  hostilities,  that  the  vessel  had  been  wrecked 
in  consequence,  and  that  the  loss,  therefore,  came 
within  the  warranty  as  being  a  consequence  of  hostili- 
ties. The  night  was  a  cloudy  night,  and  the  captain 
was  out  of  his  reckoning,  imagining  himself  to  be 
thirty-five  miles  away  from  the  Cape,  and  he  did  not 
profess  to  be  steering  for  or  by  the  light,  but  he  could 
have  seen  it,  if  alight,  seven  miles  from  where  the 
ship  struck.  Several  bags  of  coffee  were  saved  by  the 
"wreckers,"  an  organised  body  of  salvors,  receiving 
half  the  value  of  the  goods  saved  as  their  salvage,  and 
they  would  have  been  able  to  save  1000  bags  out  of  the 
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total  of  6500,  had  not  Confederate  soldiers  come  down 
and  seized  what  had  been  brought  ashore,  offering  the 
wreckers  only  one- third  of  the  goods  as  their  salvage. 
The  wreckers  refused  to  work  on  these  terms,  and  left 
the  soldiers  to  do  the  best  they  could.  Two  Confede- 
rate officers  came  on  board,  but  did  not  remain  long, 
and  the  ship  went  to  pieces  next  day.  Altogether 
150  bags  were  saved.  A  verdict  was  obtained  by  the 
plaintiff  at  the  trial,  before  Erie,  C.J.,  at  Guildhall ; 
and  a  rule  nisi  having  been  obtained  by  the  defen- 
dants to  enter  a  nonsuit,  or  to  reduce  the  damages, 
pursuant  to  leave  reserved, 

Brnxilly  Q.C.,  Lushf  Q.C,  and  Sir  Ckorgt  Honymany 
showed  cause. 

BrtU,  Q.C.,  Mdlisliy  Q,C.,  and  Maclaehlan,  sup- 
ported the  rule. 

The  argument  was  long.  The  cases  and  authorities 
referred  to  were,  for  the  plaintiff, 

BroonVs  Legal  MaxiJiis,  203,  204  ; 

Livie  V.  JansoTiy  12  East,  653  ; 

Patrick  v.  T%e  Commercial  Insurance  Company , 

llJohns.  (U.  S.)R.  14; 
Powell  V.  Gudgeon^  5  M.  &  S.  431  ; 
Marshall  oil  Marine  Insurance  (4th  ed.),  hy  Serjt. 

Shee,  374; 
Taiham  v.  Hodgson,  6  T.  R.  656 ; 
Lawrence  v.  Aberdein,  5  B.  &  Aid.  107  ; 
Redman  v.  Wilson,  14  M.  &  "W.  476,  483  ; 
Busk  V.  Royal  Exchange  Insurance  Company^  2 

B.  &  Aid.  372  ; 
Hahn  v.  CorheUy  2  Bing.  205  ; 
IladMnson  v.  Robinson,  3  B.  &  P.  388. 

For  the  defendants, 

3  Kent's  Comm.  335,  iicte  ; 

Green  v.  ElmsUe,  Peake  N.  P.  298  ; 

BondreU  v.  Bentigg,  Holt,  K.  P.  149  ; 

Knight  V.  Faith,  15  Q.  B.  668  ; 

Hagedorn  v.  Whitmore,  1  Starkie,  157  ; 

Tlie  Hercules,  2  Dods.  Adm.  353  ; 

Naylor  v.  Farmer,  8  Exch.  739  ; 

Montoya  v.  2%«  London  Insurance  Company,   6 

Exch.  451  ; 
Thompson  v.  Hopper,  1  E.  B.  &  £.  1038. 

£rlk,  C.J. — After  a  most  able  argument  the  result 
is,  in  my  opinion,  that  there  must  be  judgment  for 
the  plaintiff  in  respect  of  a  partial  loss.  The  action 
was  on  a  policy  of  insurance  on  coffee,  containing  au 
exception  '*&%e  of  capture,  seizure,  and  detention, 
and  all  the  consequences  thereof,  and  of  any  attempt 
thereat,  and  free  from  all  consequences  of  hostilities, 
riots,  and  commotions. "  The  insured  ship,  proceed- 
ing from  Belize  to  New  York  had  to  pass  by  Cape 
Hatteras,  and,  the  captain  being  out  of  his  reckoning, 
the  vessel  struck  upon  the  Cape  and  was  lost.  If 
there  was  nothing  more  in  the  case  than  this,  there 
would  be  a  clear  loss  by  perils  of  the  sea.     But  there 


is  the  fiirther  fact  that  till  the  secession  of  the 
Southern  States  there  had  been  maintained  a  light- 
house on  Cape  Hatteras,  the  light  on  which  was  put 
out  for  the  purposes  of  hostilities.  I  take  as  a  fact 
that  if  there  had  been  a  light  there  the  captain  would 
have  put  his  ship  about,  and  it  would  not  have  been 
lost.  The  contention  is,  that  the  loss  of  the  ship  was 
a  loss  caused  by  the  consequences  of  hostilities.  The 
general  rule,  Causa  proodma  non  remota  speetatur,  is 
to  be  followed.  I  think  that  the  proximate  cause  was 
the  captain's  being  out  of  his  reckoning,  and  that  the 
absence  of  the  light  was  not  so  proximately  connected 
with  the  loss  of  the  ship  as  to  stand  to  it  in  the  rela- 
tion of  cause  to  effect.  Next,  as  to  the  loss  of  the 
cargo.  When  the  ship  was  wrecked,  and  there  was  no 
appearance  of  any  possibility  of  saving  any  of  the 
cargo,  there  was  presumably  a  total  loss  of  the  cargo ; 
but  subsequently  that  presumption  ceased,  and  it 
must  be  taken  that  as  between  these  parties  the  1000 
bags,  which  the  wreckers  would  have  saved  but  for 
the  interference  of  the  soldiers,  were  potentially  saved, 
and  would  have  been  saved  but  for  the  consequences 
of  hostilities,  and  thus  they  were  brought  within  the 
exception  in  the  policy,*  and  as  to  them  the  insurer 
are  not  liable.  They  are  liable  for  the  remaining 
5,500  bags,  which  could  not  have  been  saved.  It  is 
contended  that  there  was  a  total  loss  of  the  whole  of 
the  cargo  by  capture,  but  the  acts  of  the  soldiers  were 
not  those  of  troops  taking  possession  of  the  ship,  bat 
those  of  men  taking  spoil  There  will  be,  therefore, 
judgment  for  the  plaintiff  for  the  5,500  bags. 

WiLLES,  J.— First,  as  to  the  absence  of  the  light, 
and  the  possibility  that  if  the  light  had  been  there  the 
ship  would  have  escaped  shipwreck.     The  absence  of 
the  light  may  or  may  not  have  been  the  cause  of  the 
loss,  but  it  was  not  the  proximate  as  it  was  not  the 
absolutely  certain  cause,  which  was  the  vessel's  taking  a 
vnrong  course.    Then  the  ordinary  rule  applies,  that  the 
proximate  cause  is  to  be  looked  at.     The  words  '' con- 
sequences of  hostilities  "  mean  no  more  than  *' effects 
of  hostilities,"  and  the  proximate  consequences  must 
be  looked  at,  and  not  the  remote,  just  as  much  «& 
the  proximate  cause  of  the  loss.     Thus  the  wreck  was 
by  perils  of  the  sea,  and  not  in  consequence  of  hostili* 
ties.    Secondly,  as  to  the  wreck  and  its  effects.    From 
the  moment  that  the  vessel  stranded,  and  was  totally 
lost,  there  was  a  total  loss  of  the  cargo,  subject  to  what 
might  happen  in  the  course  of  a  few  days  (1  Emerigon, 
400).    Where  there  is  a  wreck  of  a  vessel  without 
hope  of  recovery,  the  cargo  is  treated  as  lost  when  it  is 
in  a  position  in  which  none  of  it  can  be  recovered  for 
the  use  and  benefit  of  the  insured ; — as  when  it  is 
cast  on  a  desert  island,  or  among  a  savage  people 
(BondreU  v.  Hentigg,  Holt's  N.  P.  149).     In  this  case 
it  was  possible  to  save  1000  bags,  impossible  to  sare 
5,500.     The  conclusion  of  good  sense  and  law  is,  that 
the  latter  were  absolutely  lost  at  the  moment  when 
the  vessel  struck  the  rock,  and  there  was  a  total  loss 
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of  80  macfa  of  the  cargo.  Tho  1000  bags,  under 
ordinary  circumBtiuices,  irrespective  of  hostilities, 
would  have  been  sayed,  and  150  bags  actually  were 
saved  Thirdly,  as  to  the  effect  of  the  hostilities.  It 
waj(  a  proximate  consequence  of  hostilities  that  1000 
bags  less  150  werelost.  It  is  said  that  there  was  a 
capture  of  the  remaining  5,500  bags  when  the  Con- 
federate officers  boarded  the  vessel.  It  is  an  abuse  of 
Unguage  to  say  that  a  man  captures  what  must  be 
snatched  away  from  his  grasp  the  next  day,  and  of 
which  he  can  have  no  enjoyment. 

Byles,  J. — ^First,  was  the  vessel  lost  by  reason  of 
the  absence  of  the  light  ?  To  raise  that  question  it 
would  be  necessary  to  prove  that  the  light  would  have 
been  >isible  where  the  vessel  struck,  and  that  tho  cap- 
tain would  have  seen  it  and  recognised  it  in  time  to 
put  his  vessel  about  and  escape  the  penL  This  is  all 
possible,  but  it  is  conjectural.  Assume  this  to  have 
been  the  case,  is  the  absence  of  the  light  a  link  in  the 
chain  of  causes,  and  is  the  destruction  of  the  ship  to 
be  attributed  to  that  absence  ?  I  do  not  pretend  to 
distinguish  between  the  various  kinds  of  causes  the 
distinctions  of  which  employed  the  intellects  of  wise 
men  more  than  two  thousand  years  ago.  It  is  suffi- 
nent  to  say,  that  the  immediate  cause  is,  according  to 
established  authority,  alone  to  be  looked  at.  What 
were  the  three  causes  here  of  the  loss?  The  first, 
which  I  may  call  the  meritorious  cause,  was  the  mis- 
calcuktion  of  his  position  by  the  captain.  The 
second,  was  the  absence  of  the  light,  that  is,  of  what 
might  have  been  an  extrinsic  saving  power.  It  still 
leaves  the  proximate  or  immediate  cause,  which  was, 
by  perils  of  the  sea,  a  consequence  of  the  previous 
cause.  The  second  question  is,  whether  the  loss 
was  partial  or  total.  The  general  rule  is,  that  a 
cargo  is  totally  lost  when  it  no  longer  exists  in  specie, 
or  exists  only  in  a  jK)sition  which  is  inaccessible. 
H^re  there  was  originally  only  a  partial  loss.  There  wss 
afterwards^  undoubtedly,  a  total  loss  of  the  goods,  so 
far  as  the  owners  were  concerned,  but  as  to  some  part 
of  them,  not  by  perils  of  the  sea. 

Keating,  J.  concurred. 

BuU  absoliUe  to  reduce  the  damages. 


O.P. 

2  May,  1863. 


IGambart  v.  Ball. 
Copyright  in  JSngravinga — Photography, 


The  unauthorised  publicaticn  and  sale  of  photographic 
copies  of  an  engraving  is  an  infringement  of  the  copy- 
Tight  vsUhin  the  meaning  of  V!  Geo,  3,  c.  37. 

This  action  was  brought,  under  17  Geo.  3,  c.  37,  by 
Ernest  Gambart,  the  proprietor  of  prints  from  Rosa 
Bonheur's  ''  Horse  Fair,"  and  Holman  Hunt's  *' Light 
(^  the  World,"  against  the  defendant  for  copjring  the 
i^d  prints,  and  publishing  and  selling  copies  of  them 
ovntnoy  to  the  statute.      The  pleas  traversed  the 


committing  of  the  grievances  complained  of,  the 
plaintiffs  property  in  the  prints,  and  his  compliance 
with  the  regulations  of  the  Act.  The  defence  raised 
at  the  trial  was,  that  the  copies  sold  by  the  defendant 
were  photographs  from  the  picture  of  reduced  size, 
and  did  not  come  within  the  prohibition  of  the  Act. 
A  verdict  was  taken  for  the  plaintiff,  with  lOZ. 
damages,  the  defendant  having  leave  to  move  to  set  it 
aside,  and  enter  a  nonsuit.  Against  a  rule  nisi 
obtained  by  the  defendant, 

Collier,  Q.C.,  Prentice^  and  Brandt,  showed  cause  ; 
and  referred  to 

8  Geo.  2,  c.  13  ; 

7  Geo.  3,  c.  38  ; 

17  Geo.  3,  c.  87  ; 

15  VicL  c.  12,  s.  14  ; 

Jeffreys  v.  Baldwin^  1  AmbL  164  ; 

West  V.  Francis,  5  B.  &  Aid.  737. 

Coleridge,  Q,C,,  and  Rsw,  supported  the  role. 

There  is  no  copyright  at  Common  Law,  as  has 
been  decided  by  the  House  of  Lords. 

Jeffreys  v.  Boosey,  4  H.  of  L.  Ca.  815. 

[WiLLES,  J.— That  question  need  not  be  considered 
as  definitively  concluded.  The  House  of  Lords  decided 
in  accordance  with  the  opinion  of  the  minority  of  the 
Judges,  and  only  two  Lords,  one  of  whom  was  Lord  St. 
Leonards,  expressed  an  opinion  that  there  was  no 
copyright  at  Common  Law.] 

The  remedy  under  the  statutes  of  Geo.  2  and  Geo.  3 
is  against  base  copies,  the  sale  of  which  would  injure 
the  reputation  of  the  artist :  purchasers  imagining  that 
they  were  buying  the  genuine  engraving.  These  little 
photographs  could  not  possibly  be  bought  in  mistake 
for  the  engraving.  The  Act  being  a  penal  Act,  must 
be  construed  strictly, 

Murray  v.  Heaih,  1  B.  &  Ad.  804. 

£rle,  C.J. — ^The  question  raised  is,  whether  or  not 
the  sale  of  a  photographic  copy  of  an  engraving  is  an 
infringement  of  the  rights  of  an  engraver  under  the 
statute  of  17  Geo.  8,  c.  37  ?  I  am  of  opinion  that  it 
is.  The  preamble  of  the  previous  Act  speaks  of  base 
copies ;  but  the  enacting  words  are  wider,  and  are  not 
controlled  by  the  preamble.  Engravings  have  a 
commercial  value,  and  the  Act  gave  the  engraver  a 
protection  for  the  moneyed  value  of  his  invention,  and 
not  merely  for  his  reputation.  A  photographic  copy 
may  give  to  the  mind  of  the  purchaser  the  same 
pleasurable  ideas  as  the  original  engraving ;  and  the 
terms  of  the  Act  apply  to  any  mode  of  copying  then 
known,  or  to  any  mode  which  has  been  brought  for- 
ward in  the  advance  of  civilisation  ;  so  that  this  case 
is  within  both  the  mischief  and  the  words  of  the 
statute. 

WiLLES,  J. — I  should  not  have  come  to  this  opinion 
if  it  had  been  necessary  to  say  that  a  copy  made  by 
hand  in  pencil  or  ink  was  within  the  statute.  The 
statute  may,  I  think,  be  explained  as  applying  only 
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to  copies  produced  by  processes,  mechanical  or  chemical, 
in  the  arts  :  the  result  of  which  is  to  jivo  an  indefinite 
number  of  copies  of  engravings. 

Byles  and  Keating,  JJ.,  concurred. 

Rule  discharged. 


J 


CoPEMAN  V.  Hart. 


C.  P. 

i  Mat,  1863. 

Bankruptcy — Deed  of  ComposUion, 


A  deed  of  coTnpositi<yn  which  purports  to  he  for  the 
heneJU  of  such  creditors  as  shall  execute  it  within  a 
certain  period  is  not  valid  within  the  \92nd  sect,  of  the 
Bankruptcy  A  ctf  1861,  and  therefore  cannot  be  pleaded 
in  answer  to  an  action. 

This  was  an  action  for  goods  sold  and  delivered. 

Plea,  a  composition  deed,  under  the  192nd  sect,  of 
the  Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134). 

Demurrer  on  the  ground  (among  others)  that  the 
deed  did  not  purport  to  be  for  the  benefit  of  all  the 
creditors,  as  it  was  only  for  those  who  should  execute 
it  within  a  certain  period. 

Aspland,  for  the  plaintiff,  cited, 

Whitmorc  v.  Turquand,  30  L.  J.  Ch.  346  ; 
Harris  v.  PeUU,  31  L.  J.  Ch.  652 ; 
Macnaught  and  Another  Y.  Russell,  1  H.  &N.  611  ; 
£x  parte  Morgan,  1  N.  B.  339 ;  s.  c.  82  L.  J. 

Bky.  14  ; 
Berridge  v.  AhhoU,  1  N.  R.  457. 

WhiU  supported  the  plea. 

The  Court  (Erie,  C.J..,  Willes,  Byles,  tjid Keating, 
J  J.)  were  unanimously  of  opinion,  on  the  authority  of 
all  the  cases  cited,  that  the  plea  was  bad. 

Judgment  for  plaintiff. 

C.  P.        )    Burnard,  Appellant,  v.  Haggis, 


J 


4  Mat,  1863.    )  Respondent. 

Trespass — Liability  of  Infant 

An  infant  hired  a  horse  on  the  understanding  that  it 
wasforHding  on  the  road,  and  not  jumping;  he  lent 
it  to  a  friend,  who  injured  it  by  jumping: — 

Held,  that  whether  the  horse  was  a  "necessary  or 
not,^"*  80  as  to  make  the  infant  liable  in  an  action  of  con- 
tract, he  was  liable  in  an  action  of  trespass. 

Appeal  from  the  decision  of  a  county  court  judge. 
The  appellant,  an  undergraduate  at  Cambridge,  under 
age,  hired  a  horse  of  the  respondent.  He  asked  if  she 
could  jump  ;  the  respondent  replied,  **  I  dare  say  she 
can  ;  but  I  do  not  let  her  out  for  jumping  and  lark- 
ing. You  can  have  another  horse  for  jumping,  if  you 
like  ? "  The  appellant  replied,  that  he  only  wanted 
her  for  ordinary  riding.  He  took  the  mare  away,  and 
lent  her  to  a  friend,  who  jumped  her  over  a  fence  ;  she 
got  staked,  and  was  obliged  to  be  killed.     An  action 


being  brought,  the  jury  found  a  verdict  for  tlic 
respondent  (tho  then  plaintiff) ;  they  also  found  that 
tlie  horse  was  necessary  for  the  young  man,  whose 
father  was  a  county  magistrate. 

A.  Wills,  for  the  appellant,  contended  that  ahorse 
was  not  a  necessar}*-,  and  argued  that  the  action  was 
really  one  of  contract,  and  that  the  respondent  could 
not  affect  to  treat  it  as  one  of  tort  in  order  to  make 
the  appellant  liable.     He  cited, 

Wharton  v.  Mackenzie,  and  Cripps  ▼.  ffill,  5  Q.  B. 
606; 

Jennings  v.  Rundall,  8  T.  R.  835  ; 

Wright  v.  Letmard,  80  L.  J.  C.  P.  365  ; 

Harrison  v.  Fane,  1  M.  k  G.  650  ; 

BrooJcer  v.  Scott,  11  M.  &  W.  67. 

Toser,  Serjt.,  commenced  arguing  for  the  respondent, 
but  was  stopped  by  the  Court. 

Erle,  C.J. — The  question  for  us  is,  whether,  under 
these  circumstances,  the  plaintiff  or  defendant  was 
entitled  to  the  verdict  ?  The  defendant  was  told  that 
the  horse  was  not  let  for  the  purpose  of  jumping,  and 
having  obtained  her  on  these  terms,  he  lent  her  to  a 
friend,  who  used  her  for  jumping,  in  consequence  of 
which  all  the  mischief  accrued.  On  these  facts,  the 
defendant  was  clearly  liable,  because  they  disclose  a 
cause  of  action  quite  independently  of  that  never- 
ceasing  subject  of  dispute, — "necessaries."  Without 
considering  whether  there  is  evidence  to  show  the 
horse  was  a  necessary,  there  is  quite  enough  in  point 
of  law  to  sustain  a  verdict  for  tho  plaintiff. 

Willes,  J. — I  am  of  the  same  opinion  ;  the  fact  of 
riding  into  the  place  where  the  stake  was,  and  jump- 
ing the  fence,  was  as  much  a  trespass  as  if  the 
defendant  had  taken  the  horse  out  of  a  field  without 
the  owner's  consent  and  done  the  same  thing. 

Byles,  J. — I  am  of  the  same  opinion:  the  horse 
was  hired  for  one  purpose  and  used  for  another ;  hired 
to  be  used  by  the  appellant,  and  used  by  his  friend. 
It  was  the  same  as  if  he  had  lent  her  to  a  coachman 
driving  a  fast  coach,  who  had  damaged  her  by  driving 
down  hilL  This  is  independent  of  the  question  of 
necessaries,  on  which  I  say  nothing. 


Keating,  J.  concurred. 


Judgmtnt  fw  respondent 


C 

4  Mat, 


.P.    ( 

r,  1868.    i 


Atkinson  v.  London,  Brightox, 
AND  South  Coast  Railway 
Company. 


Infancy — Equitable  Flea, 

In  an  action  by  an  infatU,  for  negligenee,  it  is  not 
silfftcient  in  an  equitable  plea  to  allege  that  the  de- 
fendantspaid  a  sum  of  money  to  a  third  person  at  the 
plai)Uiff*s  request  in  discharge  of  the  cause  of  action^ 
unless  there  is  a  distinct  averment  thai  such  payni^^t. 
tocut  beneficial  to  the  plaintiff. 
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This  was  an  action  for  negligence  in  carrying  the 
plaintiff  as  passenger. 

Plea,  for  a  defence  on  equitable  grounds,  tliat  the 
defendants,  at  the  request  of  the  plaintiff,  had  paid  a 
stun  of  money  to  the  plaintiff^s  mother  for  the  plaintiff's 
use  and  benefit  in  discharge  of  the  cause  of  action 
mentioned  in  the  declaration. 

Replication,  infancy. 

Dehubrsb. 

Hawnen^  who  appeared  for  the  defendants,  was 
called  on  to  support  his  plea.  He  admitted  it  would 
be  bod  at  law,  but  contended  it  came  within  a  class 
of  cases  in  Equity  where  it  had  been  held,  that  a 
contract  with  an  infant  might  be  supported,  if  made 
with  the  guardian's  assent.  He  also  argued,  that  the 
words  "for  the  plaintiff's  use  and  benefit"  were  a 
sufficient  ayerment  that  the  payment  was  beneficial 
to  the  plaintiff. 

Arckihald^  for  the  plaintiff,  was  not  called  upon. 

The  Cottrt  (Erie,  C,J.,  WUleSf  Byles,  and.ff«a<- 
in^,  //.)  were  unanimously  of  opinion  that  there 
must  be  judgment  for  the  plaintiff,  unless  the  plea 
was  amended  by  the  insertion  of  a  distinct  averment 
that  the  payment  made  was  beneficial  to  the  plaintiff. 

Uaniun  declined  to  amend  ;  therefore, 

Judgment  for  ihc  plaintiff . 


a  P. 


ChowiI  and  Another  v.  Parrott 
and  Another. 


4  Mat,  1863.    \ 

Attorney  and  Client — Attomej/a  Authority/  to 

Compromise. 

A  general  retainer  to  an  aUomey  to  defend  an  action 
pets  him  aiUhority  to  compromise  the  action,  in  the 
absence  of  any  express  instruciums  to  the  contrary. 

This  was  an  action  against  attorneys  for  negligence. 
The  second  count  of  the  declaration  alleged  that  the 
plaintiffs  retained  the  defendants  to  conduct  the 
defence  of  the  plaintiffs  in  an  action  of  ejectment,  and 
that  the  defendants  conducted  the  defence  negligently 
and  unskilfully,  whereby  judgment  was  signed  against 
the  now  plaintiffs,  and  the  plaintiffs  in  that  action 
obtained  possession  of  certain  lands  df  the  now 
plaintifis,  and  recovered  costs  in  the  said  action. 

Plxa,  that  the  defendants  being  retained  as  attor- 
neys to  the  plaintiffs,  acting  in  good  faith,  and  by  the 
advice  of  counsel,  and  for  the  advantage  of  the  plain- 
tiffs, compromised  the  said  action  on  certain  terms ; 
i.  e,  they  consented  to  a  judge's  order,  that  the  then 
pUintiib  in  the  said  action  should  sign  judgment 
l^hereiii,  and  recover  certain  costs,  and  enter  into 
rnrnwirion.  of  the  premises  in  question,  agreeing, 
^  ^^AWltiMiesBy  to  grant  the  now  plaintiffs  a  lease  of  the 
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defendants  to  defend  the  action  did  not  authorise 
them  to  compromise  it  without  the  authority,  instruc- 
tions, or  consent  of  the  plaintiffs. 

Coleridge,  Q.C.  (Oeorge  Francis  with  him),  argued 
on  behalf  of  the  plaintiffs,  and  cited, 

Fray  v.  Vowles,  1  E.  &  E.  839 ;  s.  c.  28  L.  J. 
Q.  B.  232 ; 
,       Filmer  v.  Delbcr,  3  Taunt.  486  ; 

Swinfen  v.  Swinfen,  26  L.  J.  C.  P.  97  ; 

Faviell  v.  Eastern  Counties  Railway  Cmnpany,  17 

L.  J.  Ex.  297  ; 
Churchyard  v.  WathiTis,  27  L.  J.  Ex.  13  ; 
Doe  V.  Brenton,  6  Bing.  469. 

O'Malley,  Q.C.  (Keane  with  him),  supported  the 
plea,  and  contended  that  the  general  retainer  of  the 
defendants  gave  them  the  requisite  authority.  He 
cited, 

Johnston  v.  Alston^  1  Camp.  176  ;  and 
LusKs  Practice^  196,  196. 

Erle,  C.J.  (after  referring  to  some  technical  points 
in  the  pleading  not  affecting  the  attorney's  authority) 
—"With  regard  to  the  general  authority  of  an  attorney 
to  compromise  an  action  which  he  is  retained  to 
defend,  I  think  that  the  well-known  fact,  that  an 
arrangement  made  by  an  attorney  is  binding  on  his 
client  as  to  third  parties,  is  a  strong  argument  to 
show  that  he  has  authority  to  make  such  arrangements. 
It  seems  to  me  that  a  general  retainer  to  defend  is 
in  itself  an  authority  to  compromise,  if  such  a  course 
be  for  the  benefit  of  the  client,  and  here  on  the 
pleadings  it  appears  that  the  compromise  was  bene- 
ficial. In  Fray  v.  VowUs  the  action  was  held 
maintainable,  because  the  attorney  compromised 
against  his  client's  express  instructions.  This  implies 
that  he  might  have  done  so,  if  he  had  not  been 
prohibited. 

WiLLEs,  J. — I  am  of  the  same  opinion.  The  main 
question  here  is,  whether  an  action  lies  against  an 
attorney  for  suffering  judgment  by  default,  he  having 
used  due  skill  and  acted  for  the  interest  of  his 
client.  To  hold  the  aflSjmative,  would  be  manifestly 
absurd. 

Byles,  J. — I  concur  with  my  Lord  and  my  Brother 
"WiUes.  In  Fray  v.  Vowles  the  attorney  did  not  act 
"in  a  reasonable,  careful,  skilful,  and  proper  manner. " 
Here  the  defendants  acted  reasonably,  and  rightly  too. 
We  ought  not  to  put  any  additional  hindrances  in  the 
way  of  attorneys,  who  have  difficulties  enough  in 
transacting  their  business  properl3\ 

Keatiko,  J. — ^Tho  defendants  had  authority  here  to 
do  what  they  did.  I  agree  with  Fray  v.  Vowles  that 
the  client  may  make  himself  dominus  litis,  and  forbid 
a  compromise  if  he  chooses. 

Judgment  for  defendarUs, 
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C.  P.        )     Green  and  Others  v.  Baver- 


STOCK. 


5  May,  1868.    1 

A  iictton — Puffing. 

The  vendor  of  goods  at  a  sale  by  public  auction  not 
announced  to  be  vnthmU  reserve,  secretly  employed  a 
person  to  bid  for  him.  The  goods  were  knocked  doum 
to  the  defejidant,  the  highest  bidder,  who  subsequently 
refused  to  complete  his  contract,  and  the  goods  ircre 
ultitnalely  resold  at  a  loss  .— 

Held,  thoA  in  an  action  for  ilte  loss  stistained,  the 
secret  employment  of  the  bidder  by  the  plaintijf  was 
evidence  to  go  to  the  jury  in  support  of  a  plea  of  fraud. 

At  the  trial  before  the  Secondary  of  London,  it 
appeared  that  on  the  19th  September  last,  the 
plaintiffs,  who  are  auctioneers,  included  in  their  sale 
by  public  auction  certain  goods  of  one  of  their 
customers,  and  these  goods  were  purchased  by  the 
defendants. 

The  sale  was  not  advertised  to  be  without  reserve. 
The  conditions  of  sale  were  in  the  usual  form,  and  the 
highest  bidder  was  to  be  declared  the  purchaser.        * 

The  defendant  not  having  cleared  or  paid  for  the 
goods,  the  plaintiflFs,  after  notice  to  the  defendant, 
resold  them  at  a  loss  on  the  10th  October  following. 
The  action  was  to  recover  the  loss  upon  the  resale ; 
and  the  defendant  pleaded  that  he  had  been  induced 
to  enter  into  his  contract  to  purchase  the  goods 
by  the  fraud  of  the  plaintiflFs.  In  support  of  this 
plea,  it  was  proved  that  the  plaintiffs  were  aware 
that  one  Astell  was  present  at  the  sale  as  a  bidder  on 
the  part  of  the  owner  of  the  goods,  and  the  defendant 
alleged  that  when  he  learnt  that  Astell  had  been 
bidding  for  the  vendor,  he  declined  to  complete  the 
purchase. 

The  Secondary  directed  the  jury  that  the  fact  of  one 
person  being  employed  to  bid  for  the  vendor  was  no 
evidence  of  fraud,  and  the  jury  found  a  verdict  for  the 
plaintiffs. 

A  rule  having  been  obtained  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had  on 
the  ground  of  misdirection, 

/.  Morgan  ffoward  now  showed  cause.     The  pre- 
sence of  one  bidder  did  not  in  itself  amount  to  fraud ; 
and  the  jury  by  their  verdict  negatived  all  fraud. 
[E&LE,  0.  J.,  referred  to 

ThomeU  v.  Haines,  16  M.  &  W.  367.] 
In  that  case  there  were  hoc  puffers,  and  the  sale  was 
• '  without  reserve. "  It  is  submitted  that  where  a  sale 
is  not  without  reserve,  the  vendor  is  as  much  entitled 
to  be  represented  by  one  bidder,  to  prevent  the  goods 
from  being  sold  at  an  under-value,  as  he  is  entitled  to 
notify  a  reserve  bidding  for  the  same  purpose. 

[Btles,  J. — The  presence  of  Astell  was  not  an- 
nounced ?  j 

No ;  but  notice  that  the  sale  wa«  not  without  reserve, 
was  equivalent  to  notice  that  a  bidder  might  be  present 


to  protect  the  seller.     Such  is  the  prevailing  usage.    In 
£quity  one  bidder  is  allowed  for  the  vendor,  and  it  is 
difScult  to  see  why  a  wholly  different  rule  should 
prevail  at  Law.     The  cases  are  collected  in 
Addison  on  Contracts,  p.  67. 

In  Flint  v.  Woodin,  9  Hare,  618, 
the  Vice-Chancellor  said,  "To  apply  the  rule,  we 
must  first  determine  whether  the  bidder  was  employed 
to  screw  up  the  price.  I  cannot  infer  this  merely 
from  his  having  bid  against  a  bond  fide  bidder  through 
a  long  series  of  biddings." 

It  is  submitted  that  a  Court  of  Law  will  no  more 
imply  fraud  from  the  mere  employment  of  one  bidder 
at  a  sale  not  without  reserve,  than  a  Court  of  Equity. 
Whether  fraud  result  from  such  employment,  is  a  ques- 
tion for  the  jury,  as  in  £quity  it  is  a  question  for  the 
Court ;  and  here  the  jury  have  negatived  all  fraud. 

Atkinson,  in  support  of  the  rule,  was  not  called 
upon. 

Erle,  C.J. — The  employment  of  a  puffer  is  strong 
evidence  of  fraud,  though  not  conclusive  evidence.  It 
is  a  question  for  the  jury. 

WiLLXS,  J. — If,  unknown  to  a  bidder,  a  jpenouL 
enhances  the  price  by  bidding  against  him,  the  article 
has  a  fictitious  value  given  to  it.  This  is  a  fraud, 
or  at  least  evidence  of  fraud.  In  Story*s  Equitij 
Jurisprudence  (Ist  ed.),  no  distinction  is  drawn 
between  cases  of  fraud  at  Common  Law  and  in 
Equity  with  respect  to  puffers,  but  in  both  the 
emplo3rment  of  more  than  one  puffer  is  considered 
fraudulent,  which  leads  one  to  look  for  some  reason 
for  the  extraordinary  technicality  by  which  in  Chan- 
cery one  puffer  is  allowed  to  be  employed,  and 
this  is  said  to  have  grown  up  in  the  cases  of  sales 
made  under  the  direction  of  the  Court,  where  trus- 
tees were  allowed  to  employ  a  puffer  to  protect  the 
estates.  The  inveterate  practice  has  grown  up  into 
law. 

Byles,  J. — The  common  law  is  clear— if  the  sale 
has  been  effected,  it  is  void,  unless  the  vendor  have 
acted  upon  it.  The  rule  is  older  than  the  Common 
Law  itself,  as  appears  by  the  passage  from  Cicero 
quoted  in  Thomett  v.  Baiives,  p.  368. 

KeatikO)  J.,  concurred. 

Rule  absolute. 


f  Steer  v.  Crowley. 


C.P. 

5  Kat,  1863. 

Condition  of  Sale — Abstract  of  Title. 

By  a  condition  of  sale,  an  abstract  of  title  wu  to  k 
delivered  within  ten  days  from  the  day  of  sale.  An 
abstract  was  accordingly  delivered,  which  was  good  on 
(htfaee  of  it,  and  by  which  the  property  appeared  to  be 
vested  in  A  B  and  the  executors  of  C.  A  riUoH  had 
at  the  time  bem  executed  to  A  and  B  by  the  executors  of 
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C  of  their  interest  in  the  property,  and  a  second  aMrad 
vsas  delivered  after  the  aepircUion  of  the  ten  days,  con- 
iaining  the  release  in  question : — 

Held,  that  the  exmdiiions  of  sale  had  not  been  complied 
mtk,  and  that  the  purchaser  toas  entitled  to  nomhuil 
damages. 

This  was  an  action  for  breach  of  a  contract  for  the 
sale  of  two  houses  in  Surrey.    The  sale  was  by  auction 
OB  the  14th  of  Jnne,  1862.    The  plaintiff  was  the  pur- 
cbaaer,  and  paid  a  deposit.     By  the  4th  condition  of 
sale,  the  abstract  of  title  was  to  be  delivered  within 
ten  days.     By  the   6th   condition,    the   defendants 
retained  the  right  of  rescinding  the  title  in  case  any 
objection  to  the  title  was  made  by  the  purchaser. 
Within  the  ten  days  from  the  sale,  an  abstract  of  title 
vas  deHvered,  by  which  it  appeared  that  the  houses 
had  been  purchased  by  Abraham  Crowley  and  C.  S. 
Crawley  (the   defendants),   and  Henry  Crowley,  as 
partners,  and  that  Henry  Crowley  was  dead.    A  con- 
Tejance  was  accordingly  prepared  by  the  plaintiff's 
lolicitor  for  execution  by  the  defendants  and  the  exe- 
caton  of  Henry,  when  notice  was  given  to  them  that 
^  ezeentoTB  of  Henry  had  released  to  the  defendants 
the  whole  of  their  interest  in  the  partnership  assets,  in- 
cluding the  property  which  formed  the  subject  of  the 
sale.    The  release  was  stamped  with  a  35«.  stamp.   The 
plaintiff's  solicitor  objected  that  the  deed  ought  to  be 
stamped  with  an  ad  valorem  stamp,  because,  although 
the  value  of  Henry's  share  of  the  assets  was  not  ex- 
pressed on  the  £ace  of  the  deed,  it  was  easily  ascer- 
tainable, and  they  insisted  on  the  executors  joining  in 
the  conveyance.   The  defendants,  thereupon,  rescinded 
the  contract,  and  the  plaintiff  brought  his  action. 
The  defendants  paid  the  amount  of  the  deposit  into 
Coart,  and  the  plaintiff  obtained  a  verdict  for  an 
UDoont  to  be  stated  by  the  Master,  the  defendants 
haviog  leave  to  move.     A  rule  nisi  having   been 
obtained  aocordin|^y, 

Pctrry,  ^erjt,  showed  cause.  The  defendants  did 
not  fulfil  their  contract  by  furnishing  an  abstract  within 
ten  days.  Secondly,  the  release  by  the  executors  was 
improperly  stamped.  Lastly,  the  objection  was  not  an 
objection  to  the  title,  and,  therefore,  the  defendants 
h^  no  right  to  rescind  the  contract, 

KettU  T.  Lewis,  10  B.  &  C.  678; 

48  Qeo.  8,  c  149,  s.  25. 

^cviU,  Q.  0.,  and  /.  Broiffn,  supported  the  rule. 

Eele,  CJ.^The  stamp  objection  fails,  the  deed 
^g  valid  upon  the  face  of  it.  The  whole  of  the 
interest  of  the  executors  of  Henry  Crowley  had  passed 
to  the  defendants,  and  the  purchaser  stood  upon  an 
invalid  pomt  when  he  required  the  executors  to  join, 
uid  the  vendois  had  a  right  to  treat  that  as  a  requisi- 
ti<m  within  the  sixth  condition,  and  to  rescind  the  con- 
tnet   M;  IbM  waa  a  breach  of  the  condition  to 

tllft  title  within  ten  days  from 


the  sale.  Such  an  abstract  means  a  full  and  fair 
abstract  of  all  the  muniments  which  the  vendor  has 
knowledge  of  (Sugden's  "  Vendors  and  Purchasers  "). 
The  abstract  first  delivered  was  perfect  on  the  face  of 
it,  but  it  was  an  incorrect  abstract ;  for  when  it  was 
delivered,  the  title  to  one-third  of  the  land  had  passed 
from  the  executors  by  a  release,  which  had  been  over- 
looked by  the  legal  advisers  of  the  defendants.  There 
was,  therefore,  a  breach  of  contract  on  the  part  of  the 
defendants  ;  but  the  damages  in  respect  thereof  do  not 
amount,  in  my  opinion,  to  more  than  one  shilling. 

WiLLES,  Bylzs,  and  Kbatino,  JJ.,  concurred. 

Per  Cueiam.— There  will  be  a  rule  absolute  to  entet 
a  verdict  for  the  defendants  on  all  the  issues  except  as 
to  the  breach  of  contract  by  not  delivering  an  abstract 
within  ten  days  from  the  sale,  and  to  reduce  the 
damages  for  that  breach  to  one  shilling. 

Rule  absolute. 


C.P. 

17  ApriLi 
6  Hat,  1863. 


PSBBT  V.  BeKNBTT. 


Co8t9 — County  Court — Certiorari 

When  an  action  is  brought  in  a  county  e&urt,  amd 
removed  by  certiorari  into  a  superior  court  atthsin* 
stanee  of  the  defendant,  and  a  verdict  is  recovered  for 
less  than  20/.,  the  plaintiff  is,  nevertheless^  entitled  to 
have  his  costs  taxed  on  the  higher  seale^ 

This  was  an  action  brought  in  the  county  court  and 
removed  by  certiorari  into  this  court,  at  the  instance 
of  the  defendant,  on  the  ground  that  difficult  points 
would  arise  respecting  the  law  of  bankruptcy.  There 
was  a  verdict  for  the  plaintiff  for  the  sum  of 
10/.  12s,  6d,  The  Master  taxed  the  plaintiff's  costs 
on  the  lower  scale. 

17  Afril,  1863. 

Tindal  Athinson  moved  for  a  tnle  calling  on  tha 
defendant  to  show  cause  why  the  Master  should  not 
review  his  taxation,  on  the  ground  that  the  costs  ought 
to  have  been  taxed  on  the  higher  scale.  He  argued 
that  the  power  of  sending  a  writ  of  trial  to  the  sheriff 
to  try  an  issue  was  given  by  the  3  and  4  Will.  4,  c.  42, 
a  17,  and  the  words  oi  that  section  applied  only  to 
''any  action  depending  in  any  of  the  superior  courts  in 
which  the  sum  sought  to  be  recovered,  and  endorsed  on 
the  writ  <^  summons  shall  not  exceed  202."  In  this 
case,  as  the  action  commenced  in  the  county  court, 
there  was  no  writ  of  summons,  and,  therefore,  no  sum 
could  be  endorsed  on  it,  nor  could  a  writ  of  trial  be 
issued.     Rule  nisi, 

6  Mat,  1863. 

Barnard  showed  cause.  He  based  his  aigument  on 
the  7th  "  Direction  to  Masters"  in  the  Rules  1858,  that 
**  In  all  actions  on  contract  other  than  eases  wherefn, 
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by  reason  of  the  nature  of  the  action,  no  writ  of  trial  can 
by  law  be  issued,  where  the  sum  recovered  or  paid  into 
Court,  and  accepted  by  the  plaintiff  in  satisfaction  of 
his  demand,  or  agreed  to  be  paid  on  the  settlement  of 
the  action,  shall  not  exceed  201.  (without  costs),  the 
plaintiff's  costs  as  against  the  defendant  shall  be  taxed 
according  to  the  lower  scale  of  allowances  in  the 
Schedule  of  Costs  hereunto  annexed.^* 

The  words  **  by  reason  of  the  nature  of  the  action" 
he  contended  referred  to  actions  for  unliquidated 
damages,  and  in  answer  to  anything  that  might  be 
said  as  to  the  hardship  of  the  plaintiff,  who  had  begun 
to  sue  in  the  county  court,  being  deprived  of  his  costs 
through  the  defendant's  removiug  the  action,  it  was 
enough  to  say,  that  if  the  plaintiff  had  applied  to  the 
judge  who  granted  the  certiorari^  he  would  probably 
have  granted  it  on  the  terms  that  the  costs  should  be 
taxed  on  the  higher  scale. 

Tindal  Atkinson,  in  support  of  the  rule,  was  not 
called  on. 

£rle,  C.J. — I  am  clearly  of  opinion  this  rule 
must  be  made  absolute.  This  is  an  action  of  indebi- 
tatus assumpsit  for  money,  which  the  plaintiff  com- 
menced in  the  county  court,  and  the  defendant 
removed  by  certiorari.  The  only  question  is,  whether 
the  costs  are  to  be  taxed  on  the  higher  or  lower  scale. 
The  7th  rule  applies  to  all  cases  in  which  "  by  reason 
of  the  nature  of  the  action,  no  writ  of  trial  can  by  law 
be  issued."  This  rule,  however,  refers  to  the  17th 
sect,  of  the  Act  of  Will.  4,  which  gives  power  to 
order  a  writ  of  trial  when  the  sum  indorsed  on  the 
writ  of  summons  does  not  exceed  20/.  Here  there 
could  be  no  such  indorsement,  because  there  was  no 
writ  of  summons.  The  plaintiff  never  had  an  oppor- 
tunity of  making  the  indorsement,  owing  to  the  de- 
fendant's conduct,  therefore  the  7th  rule  does  not 
apply. 

WiLLES,  J. — I  am  of  the  same  opinion ;  the  rule 
only  applies,  when  the  plaintiff  has  brought  his 
action  in  a  superior  court. 


Bylbs  and  Keating,  JJ.,  concurred 


Jiule  ahsolute. 


} 


Fresmak  «.  Sprikoham. 


C.P. 

24  Aprii^ 
6  Mat,  1863. 

Taxation  of  GosU^Notice  of  Trial 


The  Court  will  in  no  cast  depart  from  the  general 
rule  of  not  allowing  {as  between  party  and  party)  the 
coOs  of  preparing  briefs,  dtc.,  incurred  before  notice  of 
trial  has  been  given.  In  eases  where  the  plaintiff's 
time  for  preparing  has  been  shortened  by  the  defendant 
obtaining  further  titne  to  plead,  he  ought  to  apply  to  the 
Judge  making  the  order,  to  impose  the  condition  that  the 
defendant  should  accept  notice  of  trial  at  once. 


Semble,  the  practice  of  allowing  further  time  to  plead, 
as  a  maUer  of  course,  is  wrong,  and  ought  wit  to  U 
continued. 

This  was  an  application  to  the  Court  to  review  the 
Master's  taxation  under  the  following  circumstances  :— 

The  action  was  a  very  heavy  one  connected  with  the 
Roupell  frauds,  and  it  was  admitted  on  both  sides  that 
a  long  time  would  be  required  for  preparing  for  trial 
The  declaration  was  delivered  on  the  6th  of  February, 
and  the  regular  time  for  pleading  expired  on  the  14th  of 
that  month.  Further  time  was  obtained,  on  condition 
that  the  defendant  would  take  short  notice  of  trial  for 
the  9th  of  March.  Again,  further  time  was  obtained, 
the  plaintiff  being  at  liberty  to  change  the  venue  from 
Surrey  to  London.  This  last  order  was  made  on  the  27th 
of  February.  The  next  day,  a  summons  being  required 
in  another  action  between  the  parties,  the  defendants 
said  they  should  not  appear  in  either  action,  but  that 
it  would  be  as  well  to  obtain  time  in  both  action& 
The  time  for  pleading  expired  on  Monday,  the  2nd  of 
March,  and  at  last  judgment  was  signed  for  want  of  a 
plea.  The  Master,  on  the  taxation  of  costs,  refused 
to  allow  the  plaintiff  the  costs  of  instructions  for  brief, 
preparing  for  trial,  &c. 

24th  April,  1863. 
.  Oarth  obtained  a  rule  to  show  cause  why  the  Master 
should  not  review  his  taxation,  on  the  ground  that 
almost  all  the  costs  were  necessarily  incurred  before 
the  defendant  gave  notice  he  should  not  plead,  and 
that  the  plaintiff  would  have  had  plenty  of  time  had 
it  not  been  for  the  defendant  over  and  over  again 
obtaining  further  time  to  plead. 

4  Mat,  1863. 

Lush,  Q.C.,  showed  cause.— The  rule  of  not  allow- 
ing the  costs  of  preparing  briefs,  &c.,  before  notice  of 
trial  is  an  invariable  one,  and  never  to  be  departed 
from,  as  was  clearly  laid  down  in 

Doe  d.  PostlethwaiU  v.  Keale,  2  M.  &  W.  732,  an^ 
Cooper,y.  Boles,  5  H.  &  N.  188  ; 
both  of  which  were  very  hard  cases,  where  the  plaintiff 
had  discontinued  before  giving  notice  of  trial,  and  the 
defendant  had  reasonably  prepared  his  briefs,  yet  the 
Court  held  the  costs  could  not  be  allowed. 

[WiLLEs,  J.— When  a  defendant  has  come  before 
me  at  Chambers  for  further  time  to  plead,  I  have  more 
than  once  made  it  a  condition  that  he  should  accept 
notice  of  trial  immediately  to  avoid  this  very  hard- 
ship.] 

This  strengthens  my  case.  The  plaintiff  ought  to 
have  asked  the  Judge  to  impose  those  terms  on  the 
defendant,  instead  of  which  he  merely  stipulated  for 
leave  to  change  the  venue. 

/.  Brown  followed  on  the  same  side. 

Oarth,  in  support  of  the  rule.— The  custom  is  for 
the  plaintiff  to  bring  his  action  in  good  time,  when  it 
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i^  a  heavy  case,  and  this  has  been  done  here.  He 
wonld  have  had  twenty- three  days  for  preparing,  if  the 
defendant  had  not  repeatedly  obtained  further  time  to 
plead  It  is  ao  monstrous  that  the  plaintiff  should 
suffer  thus,  that  I  hope  the  Court  will  re-consider  the 
rule,  or,  at  any  rate,  say  that  it  only  applies  to  a  case 
of  discontinuance,  and  not  one  like  this,  which  is  dis- 
tioguiahable. 

Erle,  C.J. — This  is  a  rule  to  review  the  Master's 
taxation,  where  he  disallowed  the  costs  of  preparing 
for  trial.  I  am  of  opinion  he  was  right  in  so  doing. 
The  rule  is,  that  neither  party  has  a  right  to  charge 
his  opponent  for  these  costs  before  notice  of  trial  has 
been  given,  and  we  ought  to  adhere  to  this  rule  strictly, 
notwithstanding  an  occasional  hard  case.  In  all  appli- 
cations for  further  time  to  plead,  where  there  is  a  pos- 
sibility of  this  difficulty  arising,  before  the  plaintiff's 
attorney  consents,  he  should  stipulate  for  some  such 
t€nns  as  my  Brother  WiUes  has  mentioned,  or  ask  the 
'hdge  to  impose  them.  These  costs  are  most  reason- 
ably and  justifiably  incuxred,  as  between  attorney  and 
Jient ;  hut  they  cannot  be  allowed  between  party  and 
party  without  a  previous  stipulation  to  that  effect. 

I  accompany  this  judgment  with  a  strong  ojjinion 
upon  the  pernicious  practice  of  allowing  further  time 
to  plead  as  a  matter  of  course.  It  would  be  a  great 
improvement  if  the  Judges  would  agree  only  to  allow 
it  when  the  defendant  makes  out  a  strong  case. 

In  consequence  of  the  great  inconvenience  of 
allowing  exceptional  cases  to  a  general  rule,  this  rule 
must  be  dischaiged,  and,  I  regret  to  say,  with  costs. 

WiLLEs,  J. — I  am  of  the  same  opinion.  If  parties 
fhoose  to  prepare  before  notice  of  trial,  they  do  so  at 
their  own  risk.  It  is  found  that  justice  is  best  done 
by  laying  down  strict  rules.  If  costs  were  allowed  in 
'isea  like  this,  attorneys  would  be  strongly  tempted  to 
incur  them  unnecessarily.  The  usual  order  for  further 
time  to  plead  contains  no  terms  applicable  to  a  case 
blie  this ;  and  if  the  plaintiff  wishes  to  have  them 
io-Mirted,  he  should  ask  the  Judge  to  do  so  at  the  time. 
This  would  obviate  every  difficulty,  as  the  party  not 
assenting  to  such  terms  when  reasonable,  would 
neither  deserve  nor  receive  any  assistance  from  the 
Judge.  Here  the  general  rule  must  be  adhered  to.  I 
^^^oDcur  with  my  Lord  in  denouncing  the  practice  of 
granting  further  time  to  plead  as  a  matter  of  course, 
find  wish  the  Judges  would  make  some  regulation 

alwut  it. 

Btles,  J, — I  am  of  the  same  opinion.  The  rule  is 
•■lear,  and  has  been  confirmed  by  a  recent  case  in  this 
^  ourt.  Cooper  v.  BoUa  is  an  authority  that  no  differ- 
•nee  can  be  made  whether  there  is  full  or  short  notice 
of  trial  Either  party  can  ask  the  Judge  at  Chambers 
to  impose  moh  terms  as  may  be  necessary. 

KxAXQiQ^  J.— I  agree.     The  importance  of  not 


altering  a  general  rule  is  very  great.  I  also  strongly 
object  to  the  practice  of  granting  further  time  to 
plead  as  a  matter  of  course. 

BuU  discharged^ 

Note, — See, 
Jtivis  V.  ffatton,  8  DowL  164. 


I    Hulls  v,  Estcourt. 
27  April,  1863.    ) 

Municipal  Corporation  Act,  1835 — Rights  of 
Old  and  New  Burgesses, 

The  iicio  burgesses  created  under  the  5  <S:  6  WiU.  4, 
c,  76,  are  not  eiUUled  to  participate  in  the  rights  of 
common  enjoyed  by  the  old  burgesses  and  freemen  for 
their  own  benefty  prior  to  the  passing  of  that  Act. 

Demurrer.  —  Replevin.  —  Declaration  states  that 
the  defendant  on  the  2nd  day  of  August,  1860,  in 
the  parish  of  St.  Catherine,  in  the  city  of  Glou- 
cester, and  county  of  the  same  city,  in  a  certain  close 
there,  called  St.  Catherine's  Meadow,  took  the  cattle 
of  the  plaintiff,  to  wit  two  colts,  and  unjustly  de- 
tained the  same  against  sureties,  &c. 

1st  Avowry  to  the  declaration  :  that  the  city  of 
Gloucester  is  an  ancient  city,  and  the  mayor  and 
burgesses  thereof,  until  and  at  the  time  of  the  first 
election  of  couneillors  of  the  said  city  under  the 
statute  5  &  6  Will.  4,  entitled,  **  An  Act  to  provide 
for  the  regulation  of  Municipal  Corporations  in  Eng- 
land and  Wales,"  had  been  and  were  a  body  politic 
and  corporate,  known  by  divers  names  of  incorporation 
and  amongst  others  by  the  name  of  the  mayor  and 
burgesses  of  the  to^vn  of  Gloucester,  &c.  And  fur- 
ther, that  on  the  26th  December,  1835,  the  first 
election  of  councillors  for  the  said  city  was  holden 
under  the  provisions  of  the  said  statute.  And  there- 
upon, and  by  virtue  of  the  said  statute,  the  said  body 
corporate  took  the  name  of  the  mayor,  aldermen,  and 
citizens,  of  the  city  of  Gloucester,  &c.,  and  then 
became,  and  from  thence  hitherto  have  been,  a  body 
politic  and  corporate  under  that  name.  And  fur- 
ther, that  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  the  said  close  in  which,  &c.,  is  a 
certain  common  field,  formerly  called  ''Archdeacon's 
Meadow,"  and  now  called  ''Saint  Catherine's  Mea- 
dow," &c.  And  that  from  time  whereof  the  memory 
of  man,  &g.,  the  said  mayor  and  burgesses  respec- 
tively had  and  used,  and  respectively  were  accustomed 
to  have  and  use,  and  of  right  ought  to  have  had, 
and  used  for  every  burgess  of  the  said  city,  being  an 
admitted  freeman  and  for  Vie  particular  benefit  of  every 
such  burgessy  common  of  pasture  in,  &c.,  the  said  close 
in  which,  &c.,  every  year,  for  a  certain  number  of  his 
own  proper  beasts,  &c.  And  the  defendant  further 
says,  that  before  and  at  the  said  time  when,  &c.,  he 
was  a  burgess,  and  admitted  freeman  of  the  said  city. 
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and  as  such  entitled  to  have,  use  and  enjoy,  the  said 
common  of  pasture  in  the  said  close  in  which,  &c., 
and  because  the  said  cattle  of  the  plaintiff  (who  was 
not  an  admitted  freeman  of  the  said  city,  or  other- 
wise entitled  to  common  of  pasture  in  the  said  close 
in  wliich,  &c. )  were,  &c. ,  wrongfully  in  the  said  close 
doing  damage  there,  so  that  the  defendant  could  not 
have  or  enjoy  his  said  common  of  pasture,  Slc,  he 
well  avows  the  taking  of  the  said  cattle,  &c.,  as  a 
distress  for  the  said  damage. 

2nd  Avowry,  claiming  a  similar  right  on  behalf  of  the 
said  mayor  and  burgesses,  under  a  deed  of  grant  from 
the  abbot  of  the  monastery  of  St.  Peter,  in  Gloucester, 
in  the  time  of  Heniy  VIII.  And  the  defendant  says, 
that  the  said  burgesses  mentioned  in  the  said  indenture 
were  at  the  time  of  the  making  of  the  same,  and 
they  and  their  successors  from  thenceforth  hitherto 
always  have  been  and  still  are  admitted  freemen  of  the 
said  citt/f  and  that  the  said  common  of  pasture  has 
always  been  from  the  time  of  the  making  of  the  said 
indenture  hitherto,  had,  used  and  applied  for  the 
particular  benefit  of  such  burgesses.  And  the  de- 
fendant further  says,  that  before  and  at  the  said  time 
when,  &c.,  he  was  a  burgess,  and  admitted  freeman  of 
the  said  city,  and  as  such  entitled,  &c.,  and  because 
the  said  cattle  of  the  plaintiff,  &c.  (who  was  not  an 
admitted  freeman,  &c.),  he  well  avows  the  taking,  &c. 

3rd  Avowry,  claiming  a  similar  right  for  the 
burgesses  of  the  city  of  Gloucester  being  admitted 
freemen  of  the  said  city  under  uninterrupted  user  for 
sixty  years  before  the  commencement  of  the  suit. 

11th  plea  to  the  said  avowries  :  that  the  said  mayor 
and  burgesses  by  their  several  names  of  incorporation 
respectively,  until  and  at  the  time  of  the  first  election 
of  councillors  of  the  said  city  under  the  said  statute 
from  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary,  had  and  used,  and  were  accustomed  to 
have  and  use,  and  of  right  ought  to  have  had  and  used 
for  every  burgess  whatever  of  the  said  town  and  city 
respectively,  and  not  for  the  particular  benefit  of  any 
class  thereof,  the  said  common  of  pasture  in  the  said 
close  in  which,  &c.,  at  the  times  and  for  the  beasts  in 
the  said  avowries  mentioned,  and  that  from  the  time  of 
such  first  election  of  councillors  hitherto  the  said  mayor, 
aldermen,  and  citizens  by  their  name  of  incorporation 
in  the  said  avowries  mentioned,  have  thence  hitherto 
continued  to  be  entitled  to  the  right  of  common  before 
and  up  to  that  time  vested  in  the  said  mayor  and 
burgesses  by  their  ancient  name  of  incorporation  in 
the  same  manner  as  before,  save  as  provided  by  the 
said  Act ;  and  the  plaintiff  says  that  long  before  and 
at  the  said  times  in  the  declaration  mentioned,  and  the  ! 
taking  and  detaining  of  the  said  cattle,  he  was  and  still  , 
is  an  inhabitant  householder  within  the  said  city  of 
Gloucester,  duly  enrolled  in  each  year  according  to  the 
provisions  contained  in  the  statute  5  &  6  Will.  4,  \ 
entitled  "An  Act  to  provide  for  the  Begulation  of 
Municipal  Corporations  in  England  and  Wales,"  and 
a  citizen  of  the  said  city,  and  a  member  of  the  said  body 


corporate,  being  the  mayor,  aldermen,  and  citizens  of 
the  city  of  Gloucester,  in  the  said  avowries  mentioned, 
and  one  of  the  councillors  of  the  said  city,  wherefon* 
being  entitled  to  use  and  enjoy  the  said  common  ot 
pasture  in  the  said  avowries  mentioned,  the  plaintiff 
at  the  times  when,  &c.,  placed  the  said  cattle,  &c., 
being  two  horses,  his  own  proper  beasts,  and  no  mort, 
in  the  said  close,  in  which,  &«.,  to  use  his  said  common, 
and  the  plaintiff  says  that  the  same  at  the,  said  time, 
when,  &c.,  were  depasturing  therein  as  they  kwfully 
might. 

12th  plea  to  the  said  avowries :  that  up  to  and 
at  the  time  of  the  passing  of  the  said  Act^  and  the  first 
election  of  councillors  thereunder,  every  burgess  of  the 
said  town  and  city  of  Gloucester  was  an  admitted  free- 
■man  thereof  and.  there  loas  no  bwrgess  thereof  who  jnw 
not  an  admitted  freeman  thereof,  and  that  up  to  the 
said  time,  in  this  plea  above  mentioned,  the  said  body 
politic  and  corporate  by  their  said  names  of  incorpora- 
tion had  and  enjoyed,  and  had  been  used  and  accus- 
tomed to  have  and  ei\joy  the  said  common  of  pasture, 
as  in  those  avowries  is  mentioned,  and  that  the  said 
right  has  not  been  in  any  way  whatever  transferred, 
changed,  altered,  varied  or  modified  in  any  way  or 
manner  soever,  sav^  so  far  as  the  same  may  have  been  or 
was  changed,  varied,  or  modified  by  the  said  statute,  and 
the  plaintiff  says,  that  long  before  the  said  times  when, 
&c.,  and  the  placing  the  said  cattle,  &c.,  he  was  resident 
in  the  said  city,  and  was  a  person  who,  if  the  said 
statute  had  not  been  passed,  might,  could,  and  wvvld 
have  been  long  before  an  admitted  freeman  thereof  and 
that  he  was,  and  still  is,  an  inhabitant  householder 
within  the  said  city,  duly  enrolled,  Ac.,  and  a  oiti2en 
of  the  said  city,  and  member  of  the  said  body  corporate, 
the  mayor,  aldermen,  and  burgesses  of  the  city  of 
Gloucester,  &c.,  in  the  said  avowries  mentioned,  and 
one  of  the  councillors  thereof ;  wherefore,  being  such 
person  and  entitled  to  use  and  enjoy  the  said  common 
of  pasture  at  the  said  times  when,  &c.,  he  placed  the 
said  cattle,  &c. 

Replication  to  the  11th  plea  :  that  up  to  and  at  the 
time  of  the  passing  of  the  said  Act,  and  the  fin^t 
election  of  councillors  thereunder,  every  burgess  of  Ou 
said  city  was  an  admitted  freeman  thereof  and  there 
was  no  burgess  thereof  who  was  not  an  admitted  free- 
man thereof,  and  that  at  the  said  times  when,  &c.,  the 
plaintiff  was  not  nor  has  he  ever  been  an  admitted  free- 
man of  the  said  city. 

To  the  12th  plea,  demurrer. 

Demurrer  to  the  replication  to  the  11th  plea,  and 
joinder  in  demurrer  thereto,  and  joinder  in  demurrer 
to  the  11th  plea. 

These  demurrers  were  ai^ed  in  Michaelmas  Term 
last,  before  Pollock,  C.B.,  Bramwell  and  Channel), 
BB.  As  it  then  appeared  that  there  was  a  departure 
in  some  of  the  pleadings,  the  Court  gave  both  parties 
leave  to  amend  their  pleadings,  and  the  case  came  on 
again  for  re-argument  this  (Easter)  Tenn,  before 
Pollock,  C.B.,  Martin,  Bramwell,  and  Wilde,  BB. 
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The  following  were  the  argaments  uiged  on  both 
occasions : — 

J>oicdesicell,  for  the  plaintiff.  The  real  question  is, 
who  are  entitled  to  the  right  of  common  ?  The  plaiu- 
titf  has  not  alleged  that  the  Municipal  Corporation 
Act  confined  the  right  to  the  old  freemen.  Sect.  3  of 
thut  Act  proves  that  the  enjoyment  of  the  right  was 
not  restricted  as  the  defendant  contends.  Before  the 
passing  of  the  Act,  burgesses  or  freemen  could  be 
created  by  purchase  or  gift.  Unless  the  Court  inter- 
l»reU  the  2nd  sect,  by  the  92nd,  it  is  impossible  to 
say  what  class  is  to  enjoy  the  right  The  freemen 
became  less  and  less  in  number  every  year. 

[Pollock,  C.B.— That  fact  will  not  aid  you.  In 
point  of  law  they  may  go  on  for  ever.] 

Before  the  Act,  "burgess"  and  "freeman"  were 
synonymous  terms.  There  are  cases  which  may  be 
'juotal,  but  noBe  of  them  are  exactly  in  point, 

Soph-Tis  V.  The  Mayor,  Aldermen,  atui  Burgesses 

ofSicanseOy  4  H.  &  N.  62!  ;  and 
Beadsicorth  v.  TorJcington,  1  Q.  B.  782. 

Before  the  -Act,  persons  could  become  freemen  by 
parchaae  or  by  gift  Can  it  then  be  said  that  the 
l-ooa  was  to  be  confined  to  sons  of  freemen,  and  to 
those  who  should  obtain  the  right  by  marriage  or  ser- 
ntude  I  \  bvt  my  friend,  to  maintain  his  argument^ 
luiuit  say  so«  As  the  plaintiff,  at  the  time  of  the  pass- 
ing of  the  Act,  laighi  and  coiUd  have  become  a  freeman, 
*\  as  he  is  under  that  Act  a  burgess,  he  is  entitled  to 
d  share  in  the  right. 

[Pollock,  C.B. — ^The  2nd  sect  gets  rid  of  the  3rd, 
if  your  contention  is  good.] 

[CiuKNELL,  B. — May  it  not  be  that  the  Act  creates 
a  new  class,  reserving,  however,  to  the  old  freemen 
thf'ir  rights,  yet  not  excluding  those  who  might, 
^tfore  the  passing  of  the  Act,  have  qualified  themselves 
is  freemen,  provided  they  do  so  qualify  themselves, 
and  perform  the  conditions  required  before  the  passing 
of  ibe  Act,  so  far  as  they  are  capable  of  being  per- 
f*»rm(vl  ?] 

Unless  the  Act  has  specially  taken  his  right  away, 
the  plaintiff,  as  a  burgess,  would  be  within  the  terms 
*'f  the  grant,  and  so  bo  entitled  to  a  participation  in 
the  right.  Sect.  9  says  that  inhabitant  householders 
Ri3y  become  burgesses.  The  2nd  sect,  is  an  extending 
*i»<l  not  a  restrictive  clause.  Independently  of  that 
faction,  the  plaintiff  is  clearly  entitled  to  the  right 
claimed.  The  plaintiff  coidd,  before  the  Act,  have 
^  •  1  ome  a  freeman. 

[The  Coubt.— So  might  all  the  world — ^and  the 
*  -uil  sect.,  according  to  your  aigument,  would  be 
d«urd.] 

The  words  in  the  12th  plea  are,  "might,  could,  and 
^'orild  have  been  an  admitted  freeman. " 

[Pollock,  C.B. — That  means  some  one  who  had  an 
inchoate  right.] 

MacMsnuura,  for  the  defendant. — ^The  case  rests  upon 
(lib  meaning  of  the  2nd  sect,  of  the  Municipal  Cor- 


poration Act.  By  that  the  rights  of  the  ancient  free- 
men or  burgesses  were  reserved.  The  new  burgesses 
were  not  intended  to  have  any  share  in  property  vested 
in  the  old  burgesses  for  their  individual  benefit ; 
sect  92  is  conclusive  on  this  point  Clear  and  dis- 
tinct words  are  necessary  in  order  to  divest  existing 
rights. 

[Pollock,  C.  B. — I  believe  it  was  the  intention  of 
the  Legislature  to  reserve  to  freemen  all  the  rights 
they  had  prior  to  the  passing  of  the  Act.] 

The  main  object  of  the  Act  undoubtedly  was  to 
enlarge  the  number  of  burgesses  for  municipal  pur- 
poses, and  to  prevent  property  intended  for  the  public 
use  from  being  improperly  applied. 

[Channell,  B. — The  Act  created  a  new  dass  of 
burgesses  more  particularly  adapted  to  manage  the 
corporate  property  ;  but  it  did  not  in  any  way  mean 
to  interfere  with  the  individual  and  special  rights  of 
freemen.] 

Sect  13  distinguishes  between  rights  conferred  for 
the  first  time  under  the  Act,  and  old  reserved  rights. 
Beadsworth  v.  Torkingtony  uhi  supra. 

He  was  then  stopped  by  the  Court,  and 

Dowdtsftodl  replied. -(-According  to  the  defendant's 
contention,  this  Act  would  limit  the  enjoyment  of  the 
right  to  freemen  by  descent,  by  marriage,  and  by 
apprenticeship. 

[Pollock,  C.B. —That  is  so  undoubtedly.  The 
object  of  the  2nd  sect,  is  to  prohibit  the  new  burgesses 
from  participating  in  any  way  in  the  old  rights  of  the 
freemen.  Your  statutory  burgess  had,  at  the  time  of 
the  passing  of  the  Act,  no  inchoate  right] 

Pollock,  C.B. — I  think  our  judgment  should  be  for 
the  defendant.  My  view  of  the  statute  is,  that  the 
2nd  sect,  was  introduced  before  the  9th  to  show  that 
before  the  Legislature  conferred  any  new  rights,  they 
wished  expressly  to  reserve  to  the  present  freemen,  and 
to  all  who  might  become  such,  i.  e,  who  had  a  right 
to  become  such,  the  same  benefits  they  then  enjoyed ; 
and  that  no  one  claiming  under  the  Act  should  enjoy 
them,  except  he  was  in  the  position  of  such  a  person 
before  the  Act  This  is  the  first  time  that  a  new 
burgess  has  made  a  claim  upon  the  old  property  of 
the  freemen. 

Martin,  B. — I  am  of  the  same  opinion.  The  2nd 
sect  means  that,  assuming  the  plaintiff  is  entitled  to 
be  a  burgess  under  the  new  Act,  still,  he  shall  not  be 
entitled  to  participate  in  the  rights  of  the  old  freemen, 
unless  he  also  shows  that  he  would  have  been  entitled 
to  do  so  if  the  Act  had  not  passed,  and  that  he  has 
performed  the  conditions  required  before  the  Act,  so 
far  as  they  could  be  performed.  The  5th  sect,  shows 
that  they  may  still  be  performed. 

Bramwell,  B. — I  am  of  the  same  opinion.  The 
plaintiff  does  not  show  that  he  had  a  rigfU  to  be 
admitted  a  freeman  at  the  time  the  Act  passed.  The 
old  dass  may,  perhaps,  actually  die  out ;  yet  the  Act 
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must  be  construed  according  to  its  strict  meaning,  and 

not  supposititiously.     I  agree  with  much  that  Mr. 

Dowde^well  has  said,  but  my  difficulty  is  this —  the 

Act  provides  by  sect.  2  that  the  old  freemen  are  to 

have  their  rights  reserved  as  fully  and  effectually  as  if 

the  Act  had  not  passed  ;  but,   if  Mr.  Dowdeswell's 

construction  be  the  right  one,  this  could  not  well  be. 

The  words   "as  fully  and  eflfectually"  preclude  the 

idea  that  all  who  could  have  become  freemen  if  the  Act 

had  not  passed  would  be  so  entitled. 

[Wilde,  B.  had  left  the  Court  before  the  arguments 

were  concluded.] 

JiidfmerUfor  tJie  defendant. 


1868.  ) 


"Watson  v,  Peaeson  and  Others. 


29  April, 

Price  of  Repairs — Tender — Waiver, 

Where  the  declaration  alleged  that  the  defendants 
promised  to  repair  a  ship  for  a  reasonable  price  to  he 
charged  by  thein  to  Vie  plaintiff,  and  that  tlie  plaintiff 
vxis  ready  and  willing  to  pay  stich  price  as  aforesaid, 
whereof  the  defendants  had  notice,  and  that  the  defend- 
ants did  net  charge  to  the  plaintiff  a  reasonable  price, 
but  demanded  an  exorbitant  sum  as  the  price  of  t/ie  re- 
pairs, cmd  detained  the  ship  until  the  sam/e  was  paid; 
and  the  defendants  pleaded  that  there  icas  no  tender 
of  a  reasonable  price,  or  any  sum  of  m^mey  in  respect 
of  the  repairs : — 

Held,  upon  demurrer  to  the  plea,  tJuU  the  plaintiff 
was  not  bound  under  the  contract,  as  set  out  in  the 
declaration,  to  tender  a  reasonable  or  any  other  price, 

Semble,  that  it  loould  be  otherwise  if  there  were  an 
implied  contract  only. 

This  waa  an  action  to  recover  damages  for  the 
detention  of  a  ship. 

The  second  count  of  the  declaration  stated,  that 
in  consideration  that  the  plaintiff  at  the  request  of 
the  defendants,  had  delivered  to  the  defendants  a  ship 
of  the  plaintiff,  to  be  repaired  by  the  defendants  for 
the  plaintiff  for  reward,  &c. ;  the  defendants  promised 
the  plaintiff  to  repair  the  said  ship  for  a  reasonable  and 
proper  price  in  that  behalf  to  be  chaiged  by  them  to 
the  plaintiff,  and  when  the  said  repairs  should  be 
completed,  to  re-deliver  the  said  ship  to  the  plaintiff, 
upon  payment  by  the  plaintiff  to  the  defendants  of  the 
price  of  such  repairs,  so  to  be  charged  as  aforesaid. 
And  the  defendants  repaired  the  said  ship,  and  when 
the  said  repairs  were  completed,  and  always  hitherto, 
the  plaintiff  was  ready  and  willing  to  pay  the  de- 
fendants for  the  repairs  of  the  said  ship  such 
price  as  aforesaid,  whereof  the  defendants  had 
notice.  Yet  the  defendants  did  not  nor  would 
charge  to  the  plaintiff  or  accept  from  the  plain- 
tiff a  reasonable  or  proper  price  for  the  said 
repairs,  but,  under  pretence  of  properly  charging  for 
the  same,  the  defendants  demanded  an  exorbitant 
^  ^nable  sum  as  the  price  of  the  said  repairs, 


and  gave  notice  to  the  plaintiff  that  until  payment  of 
that  sum  they  would  not  deliver  to  the  plaintiff  the 
said  ship,  and  the  defendants  detained  the  said  ship 
from  the  plaintiff  from  the  time  when  she  was  so 
completed  for  divers,  to  wit,  six  days,  and  until  the 
plaintiflf,  in  order  to  get  possession  of  his  said  ship, 
was  c-ompelled  to  pay  the  defendants  the  said  exor- 
bitant and  unreasonable  sum,  whereby,  &c. 

7th  Plea  to  the  said  second  count. — That  the 
plaintiff  did  not  at  any  time  tender  to  the  defendants 
the  reasonable  or  pro^wr  price  for  the  siud  repairs,  or 
any  sum  of  money  in  respect  thereof,  at  any  time 
before  the  plaintiff  made  to  the  defendants  the  pay- 
ment in  that  count  mentioned,  as  they  could  and 
might  and  ought  to  have  done. 

Demurrer  thereto,  and  joinder  in  demurrer. 

Replication  to  the  7th  Plea. — ^That  the  defendants 
waived  and  dispensed  with  any  such  tender  as  in  the 
said  7tli  Plea  is  mentioned,  and  discbaiged  the  plain- 
tiff from  making  any  such  tender. 

Demurrer  to  replication,  and  joinder  in  demurrer. 

Mellish,  Q.  C.  {Crompton  Huttcn  with  him),  argaed 
for  the  plaintiff. 

The  object  of  the  declaration  really  is  to  obtain 
damages  for  the  detention  of  the  ship.  The  defendants 
having  engaged  to  repair  the  vessel,  there  is  an  impUed 
promise  on  their  part  that  when  the  repairs  are  effected 
they  will  mention  a  reasonable  sum  as  their  chai^, 
upon  payment  of  which  they  will  return  the  vessel 
On  the  contrary,  they  charge  an  exorbitant  sum,  and 
give  notice  that  until  payment  thereof,  possession 
will  not  be  given  up.  The  plaintiff  was  not  bound  to 
go  through  the  useless  ceremony  of  tendering  a  sum, 
other  than  that  which  the  defendant  claimed  and 
insisted  on  as  the  price  of  the  repairs, 

Ktrfvrd  r.  Mondel,  2S  L.  J.  £x.  303. 
There  is  quite  enough  in  the  declaration,  or  at  any 
rate  in  the  replication,  to  show  that  a  tender  was  dis- 
pensed with. 

We  say  that  we  were  ready  and  willing  to  pay,  and 
that  the  defendant  knew  it. 

Haynwnd,  for  the  defendants. 
Wherever  a  tender  is  required  in  law,  the  money 
must  be  actually  produced.  The  gist  of  the  action  is 
a  wrongful  detention  of  the  vessel,  and  there  is  nothing 
in  the  pleadings  to  show  a  wrongful  detention  after 
waiver  of  tender.  The  declaration  can  only  be  upheld 
on  the  ground  of  its  containing  an  averment  of  tender 
of  a  reasonable  sum,  and  the  replication  is  therefore 
a  departure  from  the  declaration,  * 

Brine  v.  The  Great  Westei^  Railway  Company^ 

31  L.  J.  Q.  B.  101  ;  and 
MrtleU  V.  Wells,  31  L.  J.  Q.  B.  57. 

Pollock,  C.B.— I  think  the  plaintiff  is  entitled  to 
our  judgment.  The  declaration  states,  that  the  de- 
fendants promised  the  plaintiff  to  repair  the  said  ship 
for  a  reasonable  and  proper  price,  to  be  charged  by 


9  May  1  «3.] 


THE  NEW   REPORTS. 


135 


them  to  the  pkintiff.  If  the  defendants  did  not 
deliver  a  proper  bill  to  the  plaintiff,  he  was  not  hound 
to  make  out  one  himself,  and  it  is  therefore  difficult  to 
say  that  the  plea  is  not  demurrable. 

Maxtin,  B. — I  am  of  the  same  opinion. 

Bramwell,  B. — I  am  of  the  same  opinion.  There 
is  an  express  contract  alleged.  If,  however,  it  were  to 
be  held  that  this  is  only  an  implied  contract,  then 
there  is  no  allegation  in  the  declaration  that  the 
defendants  dispensed  with  tender. 


"VTiLDB,  B.,  concurred. 


Jvdgmentfor  the  plaintiff. 


Ex.  )    Stockdale  V,   Lancashibe  akd 

2S1ay,1863.    1    Yorkshire  Bailway  Company. 

Itailway  Company — Liability  for  negligence — 
Passenger  in  Guards  Van, 

Wlure  a  passenger  was  allowed  to  travel  in  the 
Svard's  van  of  a  train^  and  was  injur^  wlien  getting 
out  at  a  station  by  being  throicn  down  as  the  train  moved 
•'ft,  the  jury  having  found  negligence ^ — 

Held,  Thai  Uie  company  were  liable. 

This  was  an  action  tried  at  the  Liverpool  Spring 
Assizes,  1863,  and  brought  against  the  railway  comp^^ny 
for  negligence  in  the  management  of  their  train,  by 
which  the  plaintiff  was  injured.     The  plaintiff  went, 
in  August,  1  862,  to  the  Hightown  Station,  near  Liver- 
pool, to  go  "by  train  to  Marsh-lane  Station.     In  con- 
sefjuence  of  the  great  crowd  of  persons  waiting  for  the 
same  train,  the  plaintiff  was  unable  to  get  a  ticket,  and 
was  allowed  by  the  guard  of  the  train  to  travel  with 
some  others  in  the  van  without  a  ticket.     The  train 
stopped  at  the  Marsh-lane  Station,  but  the  van  was 
Iwyond  the  platfonn,  and  thus  the  distance  from  the 
steps  of  tho  van  to  the  ground  was  increased.     Whilst 
the  plaintiff  was  there  getting  out  of  the  van,  tho  train 
moved  on,  'and  she  was  thereby  thrown  down  and 
injnrefl.    At  the  station  she  paid  third-class  fare  to  the 
ticket  collector.     The   jury  having,   on  these  facts, 
found  that  there  had  been  negligence,  returned  a  ver- 
dict for  plaintiff,   damages  20Z.,  Martin,  B.,   reserv- 
ing leave  to  the  defendants  to  set  aside  the  verdict  if 
the  Court  should  he  of  opinion  that  there  was  no  evi- 
dence of  the  defendants'  liability  to  be  left  to  the  jury. 
A  role  nisi  having  been  obtained, 

^ftU^  Q.O.J  and  Charles  Russell  showed  cause. 

There  was  ample  evidence  of  negligence  on  the 
defendants'  part.  The  guard  knew  perfectly  well  that 
the  plaintiff  was  in  the  van,  and  that  she  wished  to 
get  out  at  the  Marsh-lane  Station,  where  she  paid  the 
iue.  Slw  was,  therefore,  a  passenger  lawfully  in  the 
^*^hf  mi  the  defendants  were  bound  to  use  reasonable 
CttB  i^  the  should  have  a  proper  opportunity  of 
>*ft31f  dijjikiog  when  the  train  stopped  at  Marsh- lane. 


The  jury  were  justified  in  finding  on  the  facts  that  the 
defendants  were  guilty  of  negligence. 

E.  James,  Q.C.,  and  T.  Jones,  supported  the  rule.  >, 
The  guard  had  no  authority  to  allow  a  person  to 
travel  in  his  van  in  the  manner  the  plaintiff  did.  But, 
even  allowing  that  she  was  a  passenger,  still,  under 
the  circumstances  in  which  she  got  into  the  van,  she 
should  be  held  to  contemplate  dividing  the  risk  vrith 
the  company. 

Pollock,  C.B. — I  think  this  rule  should  he  dis- 
charged, there  being  evidence  of  negligence  for  the 
jury.  The  plaintiff  having  commenced  the  operation 
of  getting  out  of  the  van,  it  was  the  guard's  duty  to 
look  after  her,  and  see  that  the  train  did  not  proceed 
until  she  had  safely  alighted. 

Bramwell,  B. — I  am  of  the  same  opinion,  but  I 
thought  otherwise  when  the  rule  was  moved.  It  is 
admitted  that  tlie  plaintiff  vras  a  passenger,  and  that 
she  was  lawfully  in  the  van,  and  I  agree  with  Mr. 
Jones,  that  the  duty  thereby  cast  upon  the  railway 
company  was  of  a  relative  character.  The  plaintiiT 
having  consented  to  travel  in  the  guard's  van,  she 
would  be  subject  to  all  the  risks  attending  such  a  kind 
of  passenger.  The  risks  naturally  attendant  there- 
upon the  company  would  not  have  been  liable  for ; 
hut,  as  I  understand  the  case  to  be,  whilst  the 
plaintiff  was  getting  out — not  carelessly— and  whilst 
on  the  step  of  the  carriage,  the  train  moved  on.  By 
so  moving  the  train  there  was  a  clear  breach  of  duty 
on  the  part  of  the  company,  and  it  was  manifestly 
negligence.  It  seems  to  me  immaterial  that  the 
plaintiff  told  the  guard  that  she  wished  to  get  out  at 
Marsh-lane. 


Martin,  B.,  concurred. 


HiUe  discharged. 


Divorce. 

5  May,  1863. 


Girrs  r.  Gipps  and  Hume. 


Form  of  Decree — Dismission  of  Petition — 

Appeal, 

The  Coiirt  in  dismissing  a  petition  will  state  gene- 
rally in  the  decree  the  ground  on  which  it  has  been 
dismissed, 

A  suit  having  been  instituted  by  the  husband  for 
the  dissolution  of  his  marriage  on  the  ground  of  his 
wife's  adultery,  the  co-respondent  pleaded  connivance. 
The  cause  was  heard  before  the  Judge  Ordinary  with- 
out a  jury,  when  his  Lordship  dismissed  the  petition, 
stating  in  his  judgment,  as  the  ground  of  such  dis- 
mission, that  the  petitioner  had  been  guilty  of  conni- 
vance. The  decree  which  was  thereupon  made,  stated 
svmpliciter  that  tho  petition  was  dismissed. 

Against  this  decree  the  petitioner  appealed. 
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SpinkSy  Dr.,  now  moved,  that  the  form  of  the 
decree  should  bo  modified,  and  that  the  Court  should 
insert  therein  the  grounds  on  which  the  petition  was 
dismissed.  On  an  appeal  to  the  House  of  Lords,  that 
tribunal  ought  to  be  furnished  with  the  grounds  on 
which  the  Court  below  had  dismissed  the  petition.  In 
the  usual  form  of  a  decree  dissolving  a  marriage,  the 
cause  for  so  doing  was  always  expressly  stated.  In 
the  present  instance  the  Court  should  state  that  the 
adultery  was  proved,  but  that  the  connivance  of  the 
petitioner  had  disentitled  him  to  relief. 

[The  Judge  Ordinary. — What  weight  can  my 
opinion  have  ?  The  parties  must  respect  my  decree, 
but  the  grounds  on  which  it  is  based  can  influence  no 
one.] 

The  Court  of  Appeal  should  know  the  reasons  which 
induced  your  Lordship  to  dismiss  the  petition. 

Lopes,  for  the  co-respondent,  submitted  that  the 
decree  should  not  be  modified.  Under  the  30th  sec- 
tion of  the  Divorce  Act  the  Court  was  empowered  to 
dismiss  a  petitioner's  suit,  if  satisfied  that  the  husband 
had  connived  at  his  wife's  adultery. 

Cur,  adv.  vuU, 

6  May,  1863. 

The  Judge  Ordinary.— I  think  that  the  form  of 
the  decree  should  be  altered-  I  have  directed  one  to 
be  prepared,  stating  that  the  Judge  Ordinary  having 
deliberated,  was  of  opinion  that  the  respondent  had 
committed  adultery  with  the  co-respondent^  but  that 
the  petitioner  had  been  guilty  of  connivance,  where- 
upon the  petition  had  been  dismissed. 

Motion  granted. 


Adm. 

31  March,  1863 


J 


The  Hamburg. 


Before  the  Bight  Hon.  Dr.  Lushington. 

Bottomry  on  Ship,  Freight,  and  Cargo — Obliga- 
tion to  Communicate  vrith  Owners  of  Cargo — 
Unreasonable  Amount  of  Bond — Duty  to 
Tranship. 

Questions  concerning  tfie  validity  of  a  bottomry  bond 
alleged  by  the  owners  of  cargo  to  have  been  given  on 
their  property  %inthout  due  communicatiaii  with  them, 
and  for  an  unreasonable  amount,  are  to  be  governed 
Tiot  by  the  law  of  the  country  to  which  the  skip  belongs, 
Ivor  by  the  law  of  the  port  where  the  bond  has  been  exe- 
cuted,  but  by  the  law  tnaritime. 

Before  hypothecating  cargo  {together  with  ship  and 
freigM)  for  expenses  in  a  port  of  distress,  the  master  is 
bound  by  the  maritime  law  to  communicate,  or  to 
cUtempt  to  communieaie^  if  practicable,  with  the  owners 
of  the  cargo  ;  and  the  bond  is  invalid  as  against  cargo, 
tmUss  the  bondholder  shows  that  auch  communication, 


or  atteinpt  at  communication,  was  made,  or  toas  in  the 
circumstances  impracticable. 

The  muster  of  a  ship  is  not  entitled  to  hypothecate 
cargo  if  there  is  no  reasonable  prospect  of  benefit  to  ike 
owners  of  cargo  from  such  hypothecation.  A  bond  on 
ship's  freight  and  cargo  h^ld  invalid  against  cargo, 
where  before  executing  the  bond  the  master  had  reason 
to  believe  ttiat  tlie  amount  of  the  bond  would  exceed  the 
value  of  the  entire  property  hypothecated. 

The  master  of  a  ship  putting  into  a  port  of  distress 
is  not  bound  to  tranship  cargo,  though  such  tranship- 
7nent  may  be  practicable  and  expedient  for  OiC  int*nsi 
of  the  owners  of  the  cargo. 

The  "Hamburg,"  a  schooner  belonging  to  the  port 
of  Hamburg,  had  been  chartered  at  St.  Thomas  by  Juan 
Mesnier,  for  a  voyage  from  San  Juan  de  Nicaragua  to 
Liverpool,  the  master  to  sign  bills  of  lading  as  pre- 
sented to  him.  On  the  voyage  the  vessel  was  forced 
to  put  into  the  island  of  St.  Thomas  to  repair  sea- 
damage.  The  cargo  consisted  of  ninety  tons  of  Brazil 
wood,  three  bales,  two  barrels,  and  twenty-four  cases 
of  india-rubbei;,  nine  seroons  of  indigo,  and  one  case 
of  turtleshell.  The  vessel  arrived  at  St  Thomas  on 
the  25th  of  April,  1861.  The  master  immediately 
rejwrted  himself  to  the  Haqseatic  Consul,  and  in  all 
the  subsequent  transactions  (survey,  repairs,  bot- 
tomry), acted  under  his  directions  and  with  his  public 
official  sanction. 

On  the  day  of  arrival,  the  26th  of  April,  the  consul 
appointed  three  surveyors  who,  after  survey  of  the  ship, 
recommended  the  cargo  to  be  discharged  in  order  to  ex- 
amine the  extent  of  the  damages  the  ship  had  received. 
The  cargo  was  accordingly  discharged ;  and  on  the  6th 
of  May,  after  a  further  survey,  the  surveyors  recom- 
mended extensive  repairs  to  the  ship,  estimating  the 
same  at  4,820  Spanish  dollars,  not  including  *'  extra 
work  which  might  be  found  necessary  after  repairs 
had  commenced."     On  the  same  date  the  Burveyon* 
estimated  the  vessel  with  tackle  and  apparel  in  her  then 
state  to  be  worth  2000  Spanish  dollars  and  no  more. 
The  master  meanwhile  had  applied  for  advances  to 
the  firm  of  T.   T.   Levy  &  Co.   of   St.  Thomas,  by 
whom  the  ship  had  been  chartered  on  account  of  the 
owners  for  the  outward  voyage,  but  they  declined  to 
have   anything  to  do  with  the   ship,  and  he  then 
constituted  the  firm   of  Paulson  &  Co.,  agents  for 
the  ship.     The  repairs  ordered  by  the  survey  of  the 
6th  of  May  were  set  in  hand  immediately,  and  were 
completed  on  the  6th  of  July.     The  master  then  again 
applied  to  Levy  ft  Co.  to  advance  him  money  upon 
drafts  on  the  oumer  of  the  ship,  and  also  to  other  mer- 
chants, but  without  success  ;  and  on  the  9th  of  July 
he  advertised  for  the  loan  of  6000  dollars  on  bottomo' 
of  ship,  freight,  and  cargo.    The  only  tender  made  «*a5 
by  Bartolomei  Lang^  which  was  accordingly  accepted ; 
and  eventually  on  the  24th  of  July,  Mr.  Langfi  a<t* 
vanced  7592  dollars  at  a  premium  of  SSJ  per  cent 
upon  a  bond  of  that  date  on  ship,  freight,  and  cai^go, 
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exe«^uted  by  the  master  and  made  payable  ten  days 
after  arrival  at  Liverpool.  The  bond  contained  the 
f.'llowing  clause  :  "  For  the  due  fulfilment  of  the  fore- 
<!:<'in^',  I  bottomry  and  hj^pothecate  my  said  ship 
'Hamburg,*  with  her  appurtenances,  freight,  and  the 
nv'^ct  on  board,  and  I  confer  on  my  said  creditor  all 
richts  and  privileges  which  the  laws  and  customs  of 
tlk'  sea  impart  to  a  bottomry  creditor,  and  I  submit 
luysolf,  as  also  my  said  ship,  with  her  appurtenances, 
fnifiht,  and  cargo,  to  the  laws,  statutes  and  usages  of 
ihp  sea,  in  truth  and  good  faith." 

The  ship  having  reahipped  her  cargo,  then  sailed  to 
Liverpool,  and  arrived  there  on  the  ISth  of  August. 
An  action  was  then  instituted  by  the  plaintiff,  Alexander 
iKminty,  of  Liverpool,  the  indorsee  of  the  bottomry 
^ 'riJ,  and  the  ship  and  cargo  were  arrested.  Proceed- 
ing; went  against  the  ship  and  freight  by  default. 
Thi'  owners  of  cargo  appeared,  and  became  defendants 
in  this  cause,  the  ship  was  sold,  and  the  net  proceeds 
iTiuunted  to  503/.  The  net  freight  was  201/.  The 
t>t:J  amount  of  the  bond,  including  premium,  was 
-151/. ;  leaving  therefore,  after  application  of  thepro- 
i-f-^-ih  of  ship  and  freight,  a  balance  of  1,449/.  unpaid. 
Thf  cargo  was  valued  at  Liverpool  at  895/.  only.  The 
^■ml  accordingly  exceeded  the  entire  value  of  the 
l'ro|>'rty  hypothecated. 

During  the  stay  of  the  vessel  at  St.  Thomas  (25 
April— 24  July),  the  master  bad  not  made  any  attempt 
t"  communicate  with  any  of  the  consignees  of  the 
•"<ii^o.  In  his  examination  he  deposed  that  he  was  not 
-^are  of  any  such  obligation,  and  that  he  had  done  as 
t!if  consul  had  directed  him,  and  that  he  did  not  in 
^'  t  know  the  addresses  of  all  the  consignees.  The 
owners  op  the  cargo  (the  present  defendants),  it  ap- 
I'-iired,  were  three  firms  ;  namely— Judah  Hart  and 
•'"inpany,  J.  C.  AVTiite  and  Son,  and  Friihling  and, 
<»-*hen,  all  of  London.  There  were  in  all  seven 
fUlFerent  bills  of  lading  for  the  cargo.  All  made  the 
I'f'prty  deliverable  in  Liverpool.  Five  (Juan  de 
i^^Tiier  and  Miguel  Cordeirolo,  shippers)  made  the 
I'^'}i«*rtT  named  Brazil  wood,  &c.,  deliverable  to  J. 
Hart  and  Co.,  or  assigns  ;  one  (De  Barruel,  shippers), 
^i3ile  thirteen  cases  of  india-rubber  deliverable  to 
M^ASTs.  J.  C.  White  and  Sons,  or  their  assigns  ;  and 
"'1'  (Julius  Wolff,  shipper)  made  830  sticks  Brazil 
^•-ol  deliverable  unto  order  or  assigns.  This  last  bill  of 
'  I'urjf;  was  subsequently  and  without  the  knowledge  of 
*"'■  iiiAster  endorsed  to  Friihling  and  Goschen.  Of  each 
'  ^  tliijM^'  bills  of  lading  the  master  had  a  duplicate  on 
'"•-vril  in  his  possession. 

Tk'  average  length  of  the  passage  for  mail-steamers 
"•Wfen  St.  Thomas  and  England  is  fourteen  days. 
^■liilethe  "Hamburg"  was  at  the  island,  the  mail- 
•t^^iuers  left  St.  Thomas  for  England  on  the  29th 
-'M'ril,  14th  May,  29th  May,  13th  June,  29th  June, 
Itli  July,  The  mails  were  due  in  London  on  the  14th 
"L'i  29th  of  each  month,  and  the  return  mails  were 
^ii.d.-  up  in  London  on  the  2ud  and  17th  of  each 
Hiunih. 


From  an  affidavit  of  a  Mr.  Cameron  of  St.  Thomas, 
filed  on  behalf  of  the  defendants,  it  appeared  that  in 
the  month  of  May,  1861,  a  ship  called  the  **  Pioneer  " 
was  Ijring  at  St.  Thomas  bound  for  England,  partly 
laden  with  timber  ;  that  she  was  unable  to  fill  up  her 
cargo  at  St.  Thomas,  and  on  the  11th  of  July,  1861, 
sailed  for  Santo  Domingo  for  the  sole  purpose  of  com- 
pleting her  cargo  there ;  and  that  she  could  have 
carried  the  90  tons  Brazil  wood  from  the  "Hamburg." 
Also  that  the  remainder  of  the  cargo  of  the  **  Ham- 
burg," namely,  the  india-rubber,  indigo,  and  turtle- 
shell,  might  have  been  sent  on  by  the  mail-steamer. 

On  the  part  of  the  plaintiffs,  it  was  proved  that  the 
money  was  advanced  in  good  faith  on  the  current  rate 
of  bottomry,  and  was  in  fact  expended  on  the  repairs 
and  other  necessary  disbursements  in  respect  of  ship 
and  cargo.  They  also  produced  evidence  that  by  the 
law  of  Hambui^,  the  master  had  in  the  circumstances 
no  right  to  tranship,  and  no  obligation  to  communi- 
cate with  the  owners  of  cargo  ;  and  that  the  under- 
writers on  ships  in  Hamburg  always  required  the 
directions  of  the  official  surveyors  to  be  followed. 
Evidence  was  also  given  that  by  the  Danish  law,  which 
prevails  at  St.  Thomas,  there  was  a  lien  on  the  ship 
for  the  repairs  done. 

The  defendants  produced  opposite  evidence  of  the 
law  of  Hamburg  touching  the  duty  ofcommunication. 

Miltcard  and  LutihingUm  for  the  plaintiffs. 
Upon  the  survey  of  the  6th  May  the  Master  had  to 
make  up  his  mind  what  to  do.  There  is  no  proof  that 
at  that  date  there  was  opportunity  to  tranship.  But 
in  no  case  is  there  an  obligation  on  the  master  to 
tranship. 

GrcUUvdine,  8  0.  B.  262  ; 

Shepton  v.  TlwmUni,  9  A.  &  E.  382  ; 

Lord  Cochrane^  2  Wm.  Rob.  334  ; 

Bonaparte,  3  Wm.  Rob.  308  ; 

Grey  v.  Gihhs,  2  H.  &  N.  ; 

Matthews  v.  Gilhs,  3  L.  T.  (n.s.)  551. 
The  Master  on  that  day  (6  May)  elected  to  repair, 
and  the  repairs  were  immediately  begun.  Looking  to 
the  date,  and  all  the  circumstances,  there  was  no  duty 
cast  upon  him  to  communicate  with  the  owners  of  the 
cargo  before  so  commencing  to  repair. 

The  Bonaparte,  3  Moore,  P.  C.  472, 
only  decides  that  a  bond  would  be  bad  against  cargo, 
if  before  the  repairs  were  in  point  of  fact  commenced, 
there  was  time  to  communicate  with  the  owners  of 
cargo,  and  the  master  did  not  so  communicate.  In  no 
case  has  a  bond  been  pronounced  void  against  cargo  for 
want  of  communication  with  the  owners ;  the  cases 
decided  are  all  in  favour  of  the  bond. 

GratUudine,  3  C.  R.  240  ; 

La  Ysabclf  1  Dodson,  275 ; 

Lord  Cochrane,  2  Wm.  Rob.,  334  ; 

Cargo  ex  Sultan,  Swabey,  504  ; 

Olivier,  1  Lushington,  484  ; 
The  master  knew  the  names  of  the  consignees,  but 
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not  their  addresses ;  and  he  did  not  know  that  the  con. 
signees  were  the  owners  of  the  cargo. 

The  Oriental^  7  Moore,  P.C.  398, 
is  the  only  reported  case  in  which  a  bond  on  a  ship 
has  been  held  bad  for  want  of  communication  with 
the  shipowner ;  and  the  relation  of  the  master  to  the 
shipowner  is  very  different  from  his  relation  to  the 
owners  of  cargo.  Neither  is  there  proof  that  at  the 
time  of  executing  the  bond  the  master,  as  a  reasonable 
man,  must  have  known  that  the  bond  would  exhaust 
the  ship's  freight  and  cargo  ;  and  the  subsequent  event 
ought  not  to  invalidate  the  bond. 
GratUudijie,  3  C.  R.  265. 
The  master  was  bound  by  the  Hamburg  law  to 
obey  his  consul,  and  he  did  so.  In  all  the  circum- 
stances of  the  case  it  would  be  inequitable  that  the 
bondholder  should  lose  his  money  which  had  been  ad- 
vanced in  good  faith. 

Tks  QueeiCs  Advocate  (Sir  R.  PhUlimore),  and 
Tristram^  for  the  defendants. 

The  general  duty  of  the  master  to  communicate,  or 
to  attempt  to  communicate,  with  the  owners  of  cargo 
before  subjecting  it  to  a  bottomry  bond,  is  settled  by 
the  decision  of  the  Pri^-y  Council,  in 

The  Bonaparte,  8  Moore,  P.  C.  473. 
Here  all  the  circumstances  of  the  case  pointed  to  the 
duty  of  such  communication ;  the  values  of  the  pro- 
perty, the  extent  of  the  repairs,  the  facility  of  com- 
municating by  regular  mails. 

The  authority  of  the  master  of  the  ship  to  act  as 
agent  for  the  cargo  in  a  port  of  distress,  is  limited  by 
the  necessity  of  the  case,  and  is  only  to  be  exercised 
for  the  benefit  of  cargo.  The  bond  is  bad,  because, 
when  made,  there  was  no  reasonable  prospect  of  benefit 
to  arise  therefrom  to  the  owners  of  the  cargo, 
OratUudiTie,  8  C.  R.  258,  261  ; 
Duncan  v.  Benson,  1  £xch.  557. 

The  case  is  govered  by  the  law  maritime, 
Eliza  Cornish,  1  Spinks,  45. 

The  point  still  seems  open,  whether  there  may  not 
be  circumstances  in  which  the  master  is  bound  to 
tranship.     H  in  any  case,  certainly  in  this. 

[They  also  commented  on  the  cases  cit^d  by  the 
other  side.] 

Lushington  replied. 

Dr.  Lushington. — The  decision  of  the  Court  must 
be  governed  by  the  ordinary  maritime  law.  In  the 
leading  case  of  the  Oratitndine  (3  C.  Bob.  240),  Lord 
Stowell  makes  no  mention  of  the  lex  loci  contractus, 
or  of  the  law  of  the  country  to  which  the  vessel  may 
belong,  or  of  any  other  law  save  the  oixlinary  mari- 
time law.  The  Bonaparte  (8  Moore,  408),  is  based 
upon  a  consideration  of  the  maritime  law  alone,  and 
is  also  the  conclusive  authority  as  to  what  this  Court 
must  now  take  to  be  the  effect  of  that  law  in  cases  like 
the  present.      Their  Lordships   expounded  the  law 


maritime  to  be  this  —  that,  as  a  general  rule,  the  mas- 
ter, before  executing  a  bottomry  bond  upon  the  cargo, 
is  bound  to  communicate  with  the  owners  of  the  cargo, 
or  to  attempt  to  do  so.     This  is  a  general  rule,  not  a 
universal  one  ;  for  it  admits  of  exceptions.    And  it  is 
most  important  that  there  should  be  some  understand- 
ing as  to  what  circumstances  will  constitute  an  excep- 
tion.    For  the  rule  so  laid  down  is  novel ;  formerly, 
the  person  who  advanced  money  on  bottomry  was 
only  bound  to  inquire  into  the  apparent  nece^ty  of 
the  case,  and  to  ascertain  that  the  money  could  not  U 
had  on  personal  security  :  and  for  these  facts  he  was 
accustomed  to  trust  to  the   representations  of  the 
master.     Indeed,  a  large  proportion  of  bonds  were 
taken  simply  in  consequence  of  advertisements.    The 
new  rule,  by  which  the  Court  must  now  be  guided,  is 
not  yet  generally  known  in  the  various  countries 
where  bottomry  bonds    are    usually  taken.     There 
must  be  some  circimistances  which  will  justify  an 
exception  to  the   rule  ;    for  instance,  extreme  diffi- 
culty of  communication  ;  or  such  uncertainty  as  would 
render  the  attempt  to  communicate  almost  hopelcsvs 
or  the  urgency  of  tlie  occasion  not  admitting  of  th" 
delay  which  would  be  the  result  of  such  attempt.    I 
cannot,  however,  imdertake  to  define  what  informa- 
tion the  person  who  intends  to  advance  money  upon 
the  security  of  the  cargo  must  require  beyond  this ; 
he  must  ask  whether  communication  has  been  had  or 
attempted  with  the  owners  of  the  cargo,  and  if  not,  why 
not  ?  and  he  must  govern  his  conduct  as  well  as  he  c:in 
by  the  information  he  receives.     In  the  present  case, 
it  is  admitted  that  there  was  no  attempt  made  to  com- 
municate.     AVas  there  sufiicient  justification  for  this 
omission  ?   Tlie  master  must  very  soon  after  his  arrivjil 
at  St.  Thomas'  have  become  aware  that  his  only  means 
of  raiding  money  was  by  hypothecation  of  the  cargo. 
He  found  he  could  obtain  no  advance  from  the  house 
which  had  chartered  the  vessel,  and  he  had  no  credit 
with  any  other  firm.     He  must  have  known  that  the 
ship  was  of  small  value,  at  all  events  insufficient  to 
cover  the  expenses  of  repairs.     There  were  no  in- 
superable obstacles  to  communication.     The  master 
need  not  have  been  at  a  loss  where  to  communicate. 
I  think,  that  with  the  bills  of  lading  before  him,  anil 
by  inquiry  from  the  charterers,  who  were  on  the  spot, 
or  the  British  Consul,  or  IJoyd's  agent,  he  might  have 
ascertained  the  addresses  of  at  least  some  of  the  owners 
of  cargo.     There  were  opportunities  of  communicating 
— ^the  fortnightly  mails.     And  though  an  answer  could 
not  have  been  procured  without  great  delay,  there  was 
no  extraordinaiy  urgency  for  the  completion  of  the 
voyage.     The  caigo,   consisting  chiefly  of  wood,  was 
not  of  a  perishable  nature. 

There  were,  moreover,  special  reasons  why  commu* 
nication  should  have  been  made.  The  debt  incoired 
under  the  bond,  as  the  event  has  shown,  greatly  ex- 
ceeded the  aggregate  value  of  the  ship,  freight,  and 
entire  cargo.  Indeed  it  would  have  exhausted  the 
cargo,  had  the  cargo  been  half  as  valuable  again  as  it 
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actually  was.  The  master  may  possibly  have  hod  no 
accarate  knowledge  of  the  value  of  the  cai^o ;  if  he 
had,  he  wonid  certainly  not  have  been  justified  in 
giving  this  bond,  an  act  which  was  really  sacrificing 
the  whole  of  the  cai^.  Bat  he  must  have  known 
enon^  to  be  aware  that  this  bond  was  a  most  ques- 
tionable act  for  him  to  enter  into,  as  agent  for  the 
owners  of  cazgo.  Under  these  drcomstanceSi  I  do 
not  say  he  was  bound  to  have  transhipped  the  cargo, 
thongh  the  evidence  satisfies  me  that  transhipment 


was  possible,  and  would  have  been  expedient,  for 
there  is  no  law  which  makes  it  imperative  upon  the 
master  to  tranship ;  but  I  can  hardly  conceive  a 
stronger  case  for  requiring  communication.  I  am  of 
opinion  that  the  fiacts  of  this  case  did  not  justify  a 
departure  from  tiie  general  rule  laid  down  by  the 
judicial  committee,  that  the  master  before  hypothe- 
cating the  caigo,  must,  if  practicable,  commuuicate 
with  the  owners  thereof.  I,  therefore,  pronounce  tlie 
bond  to  be  invalid  as  against  the  cargo. 
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EQUITY. 


Lord  Chancellor    i 

16  Dec,  1862,  24  Jan.  >  Cooknky  v.  Akdemon. 
25  April,   1863.       J 

Demurrer. — Service  of  the  defendants  out  of 
the  jurisdiction — Cons.  Ord,  X.  7 — 2  <fc  3  Will, 
4.  c.  33—4  d:  5  WUl.  4,  c.  82. 

T?u  7th  rule  of  the  10th  CoTisolidcUed  Order  does  fiot 
enlarge  the  juriadiction  of  the  Cov/rtf  it  only  enoLbles  the 
Court  to  effect  service  abroad  on  persons,  toho,  hy  the 
statutes  0/2  Jb  8  Will.  4,  e.  38,  and  4  A  5  WiU.  4, 
c.  82,  are  already  made  subject  to  the  jurisdiction. 

The  objection  to  the  jurisdiction  may  be  taken  on 
demMrrer  as  well  as  on  motion  to  discharge  the  order 
of  service  abroad. 

This  was  an  appeal  from  the  decision  of  the  Master 
of  the  Rolls,  allowing  a  demurer  to  the  Bill  for  want 
of  equity. 

The  facts  are  sufficiently  stated  in  the  report  of  the 
case  before  the  Master  of  the  Bolls,  1  N.  B.  77. 

Hdbhouse,  Q.(7.,  and  W,  W.  Mackesnn,  for  the  appel- 
lants, contended, 

Ist  That  this  was  a  case  in  which  the  Court 
would  interfere  to  control  the  discretion  of  the  trustee 
and  committee,  that  discretion  having  to  be  exercised 
as  a  trust  for  the  benefit  of  others, 

French  y.  Davidson,  8  Mad.  896  ; 

De  ManneviUe  y.  Orompton,  1  Yes.  &  B.  539 ; 

MUsington  y.  MtUgrave,  8  Mad.  491 ; 

Mortimer  y.  Watts,  14  Beay.  616  ; 

Sekeurieh  y.  Marker,  8  Mac.  &  6.  826. 
2nd.  That  the  Court  had  jurisdiction. 
Priyity  of  contract,  or  the  eidstence  of  a  trust,  gives 
a  transitory  right  to  sue,  although  questions  concern- 
ing real  estate  in  a  foreign  country  may  be  inyolyed, 

Penn  y.  Lord  Baltimore,  1  Yes.  444 ; 

Jackstm  y.  Petrie,  10  Yes.  164  ; 

Norris  y.  Chambres,  29  Beay.  246,  253  ; 

Carteret  y.  Petty,  2  Swanst  828,  n. ; 

Lewis  y.  Baldwin,  11  Beay.  158; 

TUllock y.  Hartley,  1  Y.  &  G.  C.  114; 

Beattie  y.  Johnson,  8  Ha.  169  ; 

KUdare  y.  Eustace,  1  Yem.  419  ; 

Barrison  y.  Chimey,  2  J.  &  W.  568 ; 

Cranstown  y.  Johnston,  8  Yes.  Jun.  170 ; 

Insus  y.  Mitchell,  4  Drew.  47,  141 ;  1  De  G.  & 
J.  428. 
The  fact  that  the  Court  cannot  give  full  effect  to  its 
decree  does  not  oust  the  jurisdiction,  the  Scotch 
Courts  inll  act  upon  the  decree  of  this  Court, 


Russell  y.  Smyth,  9  M.  &  W.  810 ; 
ffenley  v.  Soper,  8  B.  A;  C.  16. 
A  judgment  of  a  foreign  court  will  be  acted  upon 
unless  it  was  obtained  without  the  knowledge  of  the 
defendant,  or  by  fraud, 

Sheehy  y.  Professional  Life   Assurance  Co.,  17 

Jut.  651 ;  18  C.  B.  787  ;  see  s.  c.  8  C.  B.  597 ; 

Cammdl  y.  Jewell,  4  Jur.   (n.  s.)  978 ;  6  Jar. 

(n.  8.)  918; 
Marquis  of  Breadctlbane  v.  Chandos,  2  My.  & 
Cr.  711 ; 
[The  Lord  Chancellor  mentioned  the  cases  of— 
Buchanan  y.  Rucker,  9  East,  192  ; 
ffoulditch  v.  Lord  Donegal,  8  BL  (n.  s.)  301,  815.] 
The  Court  will  give  a  decree,  and  let  the  phuntiff 
enforce  it  as  he  can, 

8  Burge,  Colonial  Law,  898  ; 
Beckford  v.  Kemble,  1  Sim.  &  Stu.  7. 
The  inconvenience  arising  from  the  difference  between 
English  and  Scotch  Law  will  not  prevent  the  Court 
from  entertaining  the  question.    Cases  may  be  remitted 
to  Scotland, 

22  &  28  Yict.  c.  63 ; 
24  &  25  Yict  c.  11. 
Jurisdiction  is  readily  assumed  over  all  countries 
under  the  same  sovereignty. 

Story's  Conflict  of  Laws,  ss.  542,  548. 
Besides,  on  demurrer,  it  will  be  assumed  that  the 
English  and  Scotch  laws  are  the  same. 

King  of  Spain  v.  Machado,  4  Buss.  225. 
They  also  commented  on, 
Mostyn  v.  Fdbrigcu,  Cowp.  161 ; 
Fernandez  v.  Corbin,  2  Sim.  544. 
8rd.  That,  at  all  events  upon  a  demurrer,  the  qaes- 
tion  should  be  decided  in  favour  of  the  plaintiffi 

In  default  of  a  specific  allegation  that  the  defen- 
dants are  now  residing  out  of  the  jurisdiction,  it  will 
be  assumed  on  demurrer  that  they  are  within  it, 
Angus  y.  Angus,  West's  Rep.  t.  Hard.  28 ; 
Roberdeau  v.  Rous,  1  Atk.  548. 
The  proper  mode  of  proceeding  was  to  move  to  dis- 
charge the  order  for  service  abroad, 
Lewis  y.  Baldwin,  ubi  suprd  ; 
Innes  v.  Mitchell,  ubi  suprd  ; 
Whitnwre  v.  Ryan,  4  Hare,  612 ; 
Madean  v.  Dawson,  27  Beav.  25 ;  4  De  G.  &  J* 

150; 
Meikkm  y.  Campbell,  24  Beav.  100. 

Selufyn,  Q.C.,  and  Druce,  for  the  respondents. 
1st  The  Court  will  only  interfere  with  a  discretion 
reposed  in  trustees  wlien  it  is  xnischievouBly  a&<l 
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rainously  exercised.     Here  there  are  no  aUegatioiiB 
sufficient  to  make  oat  such  a  case. 

2n(L  The  Court  has  no  jurisdiction  in  this  case,  in- 
asmuch as  the  property  is  abroad,  the  defendants  are 
abroad,  and  the  deed  has  to  be  construed  by  Scotch 
law. 

3rd.  The  qnestion  is  open  to  the  defendants  upon 
demoirer. 

The  Court  has  to  consider  whether  it  could  make  a 
decree  if  the  cause  were  brought  to  a  hearing. 

It  would  be  very  inconvenient  to  hare  the  whole 
question  necessarily  tried  on  motion  and  without 
regular  pleadings. 

They  cited, 
Duke  of  Brunsunck  v.  King  of  Hammer^  2  H.  of 

L  Ca.  1 ; 
PenauU  v.  Rinf,  3  De  G.  M.  h  G.  126. 

EMousc  in.  reply. 

24  Jan.  1863. 

The  Lobd  Chancellor  having  expressed  a  desire  to 
hear  an  alignment  upon  the  construction  of  the  Order 
of  Court  under  which  leave  to  serve  defendants  out  of 
the  jurisdiction  had  been  given ;  and  with  reference  to 
the  case  of 

Hope  y.  Hope^  19  Beav.  237 ;  4  De  G.  ]U[.  A;  G. 
328; 
the  case  was  again  brought  on  this  day. 

For  the  appellants  it  was  urged  that  the  order  was 
to  be  read  as  if  contained  in  the  Act 

3  &  4  Vict  c.  94,  s.  1, 
on  the  authority  of  which  it  was  made,  that  it  applied 
to  all  suits  whatsoever  and  that, 

WkUtnoro  v.  Ryan^  4  Hare,  612, 
trss  a  direct  authority  to  that  effect. 

For  the  respondents  it  was  argued  that  the  order 
VBs  to  receive  such  a  construction  as  would  extend  to 
the  procedure,  not  to  the  jurisdiction  of  the  Court,  which 
it  was  not  within  the  purview  of  the  Act  to  extend. 

The  Lobd  Chancellob.— In  explanation  of  my 
decision  in  this  case,  it  is  necessary  to  begin  by  re- 
ferring to  some  well-established  general  principles. 
The  courts  of  civil  jurisdiction  in  every  country  sit  to 
administer  the  municipal  laws  of  that  country,  and  of 
neoeaaity,  therefore,  their  jurisdiction  is  limited  and 
territoiiaL  It  is  true  that  the  duty  of  yielding 
obedience  to  the  law  of  the  native  country  may  follow 
the  natural-bom  subject  of  that  country  wherever  he 
fcaides ;  for  every  nation  has  a  right  to  bind  its  own 
satand-bom  subjects  by  its  own  laws  in  every  place. 

Uunidpal  law,  therefore,  may  provide  that  judg- 
ments and  decrees  may  be  lawfully  pronounced  against 
^toial-bom  subjects  when  absent  abroad,  and  may 
also  enact  that  they  may  be  served  with  process  to 
appear  in  the  courts  of  their  native  country,  even 
^*hi]e  niident  in  the  dominions  of  a  foreign  prince. 

If  a  Itatobny  jurisdiction  be  thus  conferred,  courts 
^  JQlttOQ  in  tlie  exercise  of  it  may  rightftdly  cite,  and 


on  non-appearance  give  judgment  in  civil  cases  against 
natural-bom  subjects,  whilst  they  are  absent  beyond 
the  seas  in  a  foreign  land. 

This  jurisdiction  depends  upon  the  statute  or 
written  law  of  the  country  ;  where  it  is  not  expressly 
given,  it  cannot  be  assumed.  If  such  a  law  docs  not 
exist,  the  general  maxim  applies,  Extra  territoriumjus 
dieenti  impune  non  partiur.  But  as  international 
law,  dealing  with  private  rights,  is,  so  far  as  it  has 
been  clearly  established,  a  part  of  municipal  law,  it 
follows  that  the  law  of  a  country  which  gives  to  its 
municipal  tribunals  authority  to  exercise  jurisdiction 
as  to  persons  and  things  which  are  beyond  the  confines 
of  its  own  territories,  may,  to  a  certain  extent,  be 
warranted  by  international  law,  even  where  the  per- 
sons are  not  natural-bom  subjects  ;  for  where  it  is 
well  settled  by  the  comity  of  nations  that  any  question 
of  private  right  falls  to  be  decided  by  the  law  of  a 
particular  country,  it  would  seem  reasonable  that  the 
courts  of  that  country  should  receive  jurisdiction  and 
the  power  of  citing  absent  parties,  though  residing  in 
a  foreign  land.  Thus,  by  way  of  example,  it  is 
generally  agreed  by  European  nations,  that  all  ques- 
tions relating  to  the  ownership  of  land  must  be  decided 
by  the  lex  loci  rei  sitce;  that  all  questions  relating  to 
succession  or  the  administration  of  the  property  of  a 
person,  whether  testate  or  intestate,  belong  to  the 
judge  of  the  domicile  of  the  predecessor;  and  that 
contracts  ought  to  be  applied  and  interpreted  by  the 
law  of  the  place  where  they  were  made,  and  where  it 
is  intended  that  they  should  be  performed. 

If,  therefore,  an  action  or  suit  be  commenced  in  the 
court  of  a  particular  country  relating  to  a  subject 
which,  by  the  consent  of  nations  is  appropriated  to  the 
law  of  that  country,  it  may  be  right,  in  order  to 
prevent  the  failure  of  justice,  to  give  to  such  court 
the  X'ower  of  exercising  complete  jurisdiction,  and 
therefore  of  citing  absent  parties  under  the  penalty,  if 
they  do  not  appear,  of  having  judgment  pronounced 
against  them  in  their  absence. 

But  this  is  a  jurisdiction  which  should  be  given  and 
exercised  with  great  caution,  and  only  where  it  is 
clear,  on  the  principles  of  public  law,  that  the  judg- 
ment against  the  absent  party  ought  to  be  treated  as 
binding  by  the  courts  of  foreign  countries. 

The  right  of  administering  justice  is  the  attribute  of 
sovereignty,  and  all  persons  within  the  dominions  of 
the  sovereign  are  within  his  allegiance  and  under  his 
protection.  If,  therefore,  one  sovereign  causes  process 
to  be  served  in  the  territories  of  another,  and  summons 
a  foreign  subject  to  his  courts  of  justice,  it  is  in  fact 
an  invasion  of  sovereignty,  and  would  be  ui^ustifiable 
unless  done  with  consent,  which  consent  is  assumed  if 
it  be  done  in  a  case  where  a  foreign  judgment  would, 
by  thejtu  gmtium^  be  accepted  as  binding. 

For,  besides  the  general  maxim  which  I  have  already 
cited,  and  which  limits  the  jurisdiction  of  every  tribunal 
to  its  own  territory,  there  is  another  rule,  namely, 
A(Stor  itquiltwr  forwrn  rti,  and  both  are  violated  when 
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the  territoriid  judge  cites,  and  prononnces  a  judgment 
against  a  person  who  does  not  appear  and  is  absent  in 
another  territory. 

There  are,  therefore,  two  grounds  on  which  the 
LegisUture  in  any  counlay  is  WBiranted  in  conferring 
on  its  civil  tribunals  an  eztra-teiritorial  jurisdiction. 
One,  the  right  which  it  possesses  of  binding  nniver- 
■ally  by  its  law  a  person  who  owes  to  it  a  natural 
allegiance ;  the  other,  the  right  which  it  receives  from 
public  or  international  law — ^that  is,  from  the  consent 
of  nations,  of  summoning  all  persons  interested,  where- 
ever  resident,  when  the  subject  of  the  suit  arises,  or  is 
situated  within  its  own  temtory,  and  falls  to  be  deter- 
mined by  its  own  law,  and  the  judgment  of  its  own 
eourts  of  civil  judicature. 

In  conformity  with  these  principles  the  Act  of  the 
2nd  Will.  4,  c.  33,  was  framed  and  passed.  By  this 
Act  it  was  enacted,  that  it  should  be  lawful  for  the 
Court  of  Chancery  in  England,  in  any  suit  relating  to 
land  in  Eng^d,  to  order  its  process  to  be  served  on  a 
defendant  residing  within  any  part  of  the  United 
Kingdom.  I  think  a  similar  power  was  given  to  the 
Court  of  Chancery  in  Ireland  in  suits  relating  to  land 
in  Ireland.  The  effect  of  the  subsequent  Act  of  4  &  5 
WiU.  4,  c.  82,  is  to  give  to  the  Courts  of  Chiwcery  in 
England  and  Ireland  respectively,  limited  and  guarded 
powers  in  suits  concerning  land  in  England  and  Ireland 
respectively,  or  concerning  any  charge,  lien,  judgment, 
or  incumbrance  thereon,  or  concerning  any  money 
vested  in  any  government  or  public  stocks,  or  shares 
in  public  companies,  or  concerns,  or  the  dividends  or 
produce  thereof,  of  directing  that  process  may  be 
served  upon  any  defendant  in  such  suit,  although 
resident  in  any  place  out  of  the  United  Kingdom,  and 
of  proceeding  upon  such  service  as  if  it  had  been  made 
within  the  jurisdiction.  Previously  to  these  statutes 
the  Courts  of  Chancery  in  Enghind  and  Ireland  had 
not,  nor  without  these  statutes  would  they  have,  any 
jurisdiction  or  authority  to  serve  process  upon  any 
defendant,  whether  a  natural-bom  subject  or  not,  who 
was  residing  out  of  the  territorial  limits  of  their 
respective  jurisdictions,  unless,  indeed,  the  defendant 
were  shown  to  have  absconded  to  avoid  such  service. 
The  jurisdiction  thus  conferred  depends  upon  the  nature 
of  the  suit,  and  is  confined  entirely  to  such  suits  as 
answer  the  description  contained  in  the  last-mentioned 
statutes. 

The  jurisdiction  of  the  Courts  of  Common  Law  was 
equally  limited  and  tarritorial  as  the  jurisdiction  of 
the  Court  of  Chancery.  Before  the  Common  Law  Pro- 
cedure Act  of  1852  the  Courts  of  Common  Law  at 
Westminster  had  no  jurisdiction  to  order,  or  to  pro* 
ceed,  upon  the  service  of  a  writ  on  a  defendant  residing 
in  a  foreign  country.  By  the  Common  Law  Procedure 
Act  of  1852,  s.  18,  it  is  enacted  to  the  effect,  that  in 
case  any  defendant  being  a  British  subject  is  residing 
out  of  the  jurisdiction  of  the  Superior  Courts  in  any 
place  except  Scotland  or  Ireland,  it  shall  be  lawful  for 
the  plaintiff  to  issue  a  writ  of  summons  in  the  fbnn 


described  in  the  schedule,  and  it  shall  be  lawful  lor 
the  Court,  upon  being  satisfied  by  affidavit  that  there 
is  a  cause  of  action  which  arose  within  its  jurisdiction, 
or  in  respect  of  a  breach  of  contract  made  within  the 
jurisdiction,  and  that  tho  writ  was  personally  served, 
and  so  forth,  to  direct  from  time  to  time  that  the 
plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in 
such  manner,  and  subject  to  such  conditions  as  to  the 
Court  should  seem  meet. 

The  jurisdiction  of  Courts  of  Common  Law,  there- 
fore, in  the  case  of  a  defendant  residing  out  of  the 
jurisdiction  is  muck  more  limited  now  than  the 
authority  of  the  Court  of  Chancery.  It  is  confined 
to  British  subjects,  and  to  suits  founded  upon  a 
cause  of  action  which  arose  within  the  jurisdiction, 
including  breaches,  wherever  committed,  of  contracts 
made  within  the  jurisdictbn.  That  is  to  say,  if  a 
cause  of  action  be  a  tort  or  breach  of  duty,  it  mnst 
have  arisen  within  the  jurisdiction ;  but  if  it  be  a 
breach  of  contract,  it  is  sufficient  if  the  contract  be 
ahown  to  have  been  made  within  the  jurisdietion. 

It  is  plain,  therefore,  that  the  Legislatare,  in  eon* 
ferring  this  extent  of  extra-territorial  jurisdiction  on 
tho  Superior  Courts  of  Chancery  and  Conmion  Law, 
was  careful  to  keep  much  within  the  limits  allowed 
by  international  law,  that  is,  by  the  roles  of  natural 
justice  as  they  are  recognised  by  civilised  nations,  and 
that  an  attempt  by  Courts  either  of  Equity  or  Common 
Law  to  exercise  jurisdiction  beyond  tiie  statatoiy 
limits,  is  simply  unauthorised  and  void. 

Any  rule  which  the  Court  of  Chancery  may  make 
touching  its  procedure  must,  in  reason,  be  taken  as 
intended  to  apply  only  to  such  jurisdiction  and  autho- 
rity as  it  has  tho  right  to  exercise.  We  are  bound  to 
suppose  that  a  court  of  justice,  under  its  rules  and 
orders,  does  not  mean  to  usurp  a  jurisdiction  which 
does  not  belong  to  it^  or  to  transgress  the  limits  which 
have  been  set  to  its  authority  by  the  Legialatnre.  It 
cannot  be  supposed  to  have  intended  that  which  would 
be  illegal  and  void. 

By  various  statutes^  powers  have  been  given  to  the 
Court  of  Chancery  to  make  rules  and  orders  for  rega- 
Iflting  its  procedure,  and  improving  the  mode  of 
exercising  its  jurisdiction.  The  power  given  by  the 
63id  sect  of  the  Improvement  of  Jurisdiction  of 
Equity  Act  (15th  ft  16th  of  the  Queen,  chap.  86),  i% 
perhaps,  having  regard  to  the  purposes  of  the  Act,  the 
most  comprehensive  power.  By  it  the  Lord  Chan- 
oellor,  with  the  advice  and  assistance  of  tiiree  of  the 
other  Judges  of  the  Court,  is  empowered  and  required 
from  time  to  time  to  make  general  rules  and  orders 
for  canying  the  purposes  of  the  Act  into  effect,  and 
for  regulating  the  times  and  fonns  and  mode  of  p^ 
cednre^  and  generally  the  practice  of  the  Court  m 
respeet  of  the  matters  to  which  the  Act  refers,  and  so 
on ;  and  the  powers  given  by  the  other  statutes  are 
similarly,  but  not  so  extenmvely  worded,  but  it  was 
not  the  purpose  of  any  one  of  these  statutes,  nor  ia  i^ 
one  of  the  matters  to  which  they  relate,  to  extend  or 


16  HiiT,  186S.1 


THE  NEW  REPORTS. 


143 


amplify  fte  JTinadiction  of  the  Court  agvinst  penMnu 
naidiog  in  foreign  eotintries.  That  JToMiction  still 
remains  in  the  limited  form  in  n'hich  it  was  conferred 
bj  the  statvleB  of  WiDifini  the  Fonrth,  wMoh  hsnre 
been  stated.  A  new  procednre,  under  eziBting  jnris- 
diction,  maylM  crented  by  orders,  hnt  a  ncnr  jurisdio* 
tion  cannot  be  so  created. 

By  the  10th  of  the  Consolidated  Orders  of  the 
Coorty  whidi  are  bow  in  operation,  and  by  the  7th 
role  it  is  ordered  "that  where  a  defendant  in  any 
flidt  is  out  of  the  jnrisdiction  <lf  the  Court,  the  Court 
npon  applieation  supported  by  snch  evidence  as  shall 
satisfy  tiie  Court  in  what  place  or  country  Boch  defen- 
dant is,  or  may  probably  be  found,  may  order  that  a 
copy  of  the  bill  under  the  statute  of  the  15th  ft  16th 
d  the  Queen,  and,  if  an  answer  is  required,  a  copy  of 
the  intenof;ak>riea,  may  be  served  on  suoh  defendant 
in  such  place  or  country,  or  within  such  limits  as  the 
Coait  shall  think  fit  to  direct." 

This  order  must  be  bounded  by  the  limita  of  the 
aathority  from  which  it  emanates,  and,  as  the  authority 
exists  only  with  respect  to  such  suits  as  are  defined  in 
the  statnte  of  the  4th  &  5th  of  Win.  4,  the  word  <<suit" 
in  the  order  must  be  restricted  to  mean  a  suit  in  which 
the  Court  has  authority  and  jurisdiction  to  bind  by 
its  d^rees  and  orders  persons  named  as  defendants 
who  are  resident  abroad  and  who  have  not  appeared  in 
the  suit ;  but  the  persons  who  may  be  so  abroad  are 
the  defendants  in  such  suits  only  as  ore  described  in 
the  statutes  of  2nd  WilL  4,  and  tlie  4th  &  5th  of 
WiIL4. 

It  would  be  absurd,  thei'efore,  to  suppose  that  the 
authority  to  make  orders  for  the  improvement  of  pro- 
cedure involred  authority  to  usurp  a  new  jurisdiction 
either  in  respect  of  persons  or  of  things.  It  is  the 
duty  of  the  Court  in  all  cases  to  adopt  a  construction 
of  all  instruments,  if  consistent  with  the  ordinary 
meaning  of  the  words,  that  does  not  involve  a  manifest 
absurdity.  The  authority  in  question  was  given  for 
the  improvement  of  the  manner  of  administering  the 
eiisting  jurisdiction.  If  it  could  be  used  to  enlarge 
the  territorial  extent  of  the  Court's  authority,  it  might 
be  equally  used  to  enlarge  the  subject-matter  of  its 
JTuisdiction,  and  orders  might  be  made  enabling  ISie 
(Wt  to  try  actions  for  assault  or  grant  divorces  d 
vineido  ftuUrvnumii, 

It  is  unnecessaiy  to  pursue  this  ihrther.  It  is,  in 
myo]nnlon,  clear  that  the  word  ''suit"  in  the  7th 
rule  of  tiie  lOtib  order  must  be  taken  to  denote  such 
suits  only  as  are  described  in  the  two  Acts  of  Will  4, 
which  I  hove  so  often  referred  to.  It  follows  that  in 
the  present  case  the  order  to  serve  a  copy  of  the  bill 
t^on  iliB  defendants  in  Scotland  was  beyond  the 
power  oC- the  Court,  and  not  warranted  by  the  order 
seciorJing*to  the  interpretation  which  I  hove  pirt  upon 
it ;  inaamnch  as  this  suit,  as  I  shall  hereafter  show, 
cmnt  fOHfldy  be  brought  within  the  descriptions 
ceoWttil-te  eK&er  of  the  statutes  of  Will.  4. 
B«t  il  li  vgMl  in  argument  that  these  considerations 


ore  insnaterial,  inasmiioh  as  the  defendants  hovs 
actually  appeared  under  tbe  prooen,  and  must,  there* 
fon,  be  eosaadstteA  t»  having  been  duly  convened. 
But,  aithot^^h  it  is  true  that  the  defendants  havo 
appeared,  and  have  nomer  moved  to  diBchazge  the  ordsr 
of  service,  yet  they  hove  demnrred  to  the  jurisdictioii 
of  the  Court ;  and  if  it  appears  upon  the  &ee  of  the 
bill  that  the  defendants,  at  tlie  time  of  the  institatiaB 
of  the  fioity  wwQ,  and  stUl  are,  zendent  in  a  foreign 
country,  and  that  the  nit  does  not  relate  to  any  of  the 
subjects  in  lespeet  to  which  tUa'Coort  is  womnted  in 
exercising  jmisdiotion  against  persons  so  resident,  it 
follows,  in  my  judgment,  that  the  demurrer  on^  to 
be  allowed,  for  the  same  reasons  on  which  I  hold  that 
the  order  for  service  of  process  ou^t  not  to  have  been 
made. 

The  only  effeot  df  appearance  is  to  throw  upon  the 
demmring  defendants  the  obligation  of  proviog,  from 
the  statements  in  the  bill  itseli^  that  the  case  is  one  in 
which  the  Court  cannot  daim  a  right  to  exeroise  juris- 
diction, either  by  its  own  municipal  low,  or  'by  the 
prindples  of  international  or  public  law. 

It  may  be  generally  true  that  whatever  may  be  the 
locality  or  nature  of  the  subject-matter,  this  Courts 
which  acts  in  personam,  would,  if  there  be  a  matter  of 
equity,  exercise  jurisdiction  against  a  defendant^  who , 
appears  in  the  Court,  and  does  not  challenge  the  juris- 
diction for  sufficient  ground  apparent  upon  the  record. 
But  if  the  grounds  are  apparent,  and  the  defendant 
appears  for  the  purpose  of  demurring  to  the  jurisdic- 
tion, X  apprehend  that  the  same  reasons  that  would  be 
e£Eective  for  discharging  the  order  of  service  ore  equally 
available  for  tiie  allowance  of  the  demurrer. 

And,  first,  I  think  it  plainly  appears  upon  the  face 
of  the  biU  itself,  that  all  the  demuning  defendants 
were,  at  the  time  of  filing  thebill,  resident  in  Sootlandy 
out  of  the  jnrisdiction  of  the  Court,  and  where  it  must 
be  taken  they  still  reside ;  and,  secondly,  the  origin  of 
the  right  to  sue  is  a  trust  deed  or  contract  made  in 
Scotland,  in  the  Scotch  form,  the  trusts  of  which  the 
bill  seeks  to  have  administered,  and  the  construction 
of  which,  as  well  as  the  extent  and  nature  of  the  rights 
and  liabilities  it  creates,  must  be  ascertained  and  de- 
termined wholly  by  the  law  of  Scotland.  The  prin- 
cipal part  of  the  property  to  which  this  deed  relates, 
U  real  estate  situate  in  Scofland,  the  ri^  to  which 
this  suit  seeks  to  determine,  and  it  farther  seeks  to 
have  HL/ontm  eofncursAs  set  up  in  this  Court,  to  which 
all  creditors  of  the  Scotch  company  must  resort, 
obliging  them  to  quit  the  courts  of  the  country  where 
they  reside ;  and,  by  the  lows  of  which,  their  rights 
must  be  determined,  and,  to  bring  those  rights  and 
claims  to  the  bar  of  a  foreign  tribunal  The  law,  by 
which  every  question  in  the  cause  would  fall  to  be 
determined,  is  Scotch  law,  of  which  this  Court  knows 
nothing,  save,  as  it  may  be  informed  of  it  by  the 
testimony  of  witnesses,  and,  acting  on  tlie  principles 
of  the  recent  Act  of  the  24  Vict.  c.  11,  it  may  have  to 
make  frequent  reference  to  the  Courts  of  Scotland,  to 
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whom  the  whole  subject  natorally  belongs,  and  by 
whom  it  may  be  conveniently  detennined. 

It  is  scarcely  possible  to  imagine  any  combination 
of  circumstances  in  which  more  than  in  this  case  the 
Court  would  be  forbidden  to  exercise  jurisdiction,  by 
eyery  principle  of  law,  as  well  as  eveiy  consideiation 
of  expediency.  By  the  Common  Law  Procedure  Act, 
authority  is  not  given  to  serve  parties  who  are  resident 
in  Scotland  or  Ireland,  and  for  the  plain  reason,  that 
in  such  cases  the  plaintiff  may  resort  to  the  Courts  of 
those  countries ;  but  this  bill  is  framed  on  the  prin- 
ciple '*  actorU  forum  rtfus  sequi  debet/*  the  opposite  of 
the  established  rule. 

Every  decree  or  order  which  the  Court  might  make 
in  this  suit,  must  be  carried  to  Scotland  to  be  en- 
forced, and  have  practical  operation  given  to  it ;  but 
the  Courts  of  that  country  could  not  be  justly  required 
to  be  auxiliary  to  any  such  plan,  or  in  any  manner  to 
recognise  the  judgment  of  this  tribunal.  I  am,  there- 
fore, bound  by  evety  consideration,  to  give  no  aid  to 
the  plaintiff  in  this  suit  I  concur  in  the  decision  of 
the  Master  of  the  Bolls,  and  dismiss  the  appeal  with 
costs. 


Lords  Justices.    |   Pkideaux  r.  Lonsdale. 
6,  7  Mat,  1863.       S 

Voluntary  Settlement — Ignorance  of  Settlor — 
Undue  In/ltience, 

Af  a  single  tooman,  at  the  instigation  of  persons  who 
ijcere  in  a  position  to  influence  her,  and  unthout  legal 
advice,  executed  a  voluntary  settlement,  hy  which  her 
property  was  given,  in  the  event  of  Tier  marrying  and 
dying  without  milking  a  fresh  disposition  of  it,  to  Tier 
next  of  kin  in  exclusion  of  her  children  or  hus^nd, 

A  having  married  and  died  childless  without  revok- 
ing the  settlement,  it  was  set  aside  at  the  suit  of  Tier 
husband,  wTu)  Tiad  taken  otU  administration. 

This  was  an  appeal  by  all  the  defendants  from  a 
decision  of  yice-Chancellor  Stuart,  reported  1  N.  & 
565. 

Lucy  Lonsdale,  being  at  the  time  engaged  to  be 
married  to  the  plaintiff,  became  entitled  to  a  legacy 
of  10002.  under  a  will,  of  which  her  uncle,  C.  Lonsdale, 
and  her  cousin  the  defendant  Moulton,  a  law  stationer, 
were  executors. 

C.  Lonsdale  and  Moulton,  not  knowing  of  the  en- 
gagement, transferred  stock  equivalent  to  the  legacy 
into  the  names  of  Lucy  Lonsdale  and  two  of  the 
defendants,  and  induced  her  to  execute  a  deed  settling 
the  fund  upon  trusts  for  her  separate  use  for  Hfe,  with 
remainder  as  she  should  by  deed  or  will  appoint,  and  in 
default  for  her  statutoiy  next  of  kin,  as  if  she  had  died 
intestate,  and  wiihovl  having  been  married;  the  deed 
contained  a  power  to  revoke  the  trusts  by  written 
request. 


the  deed  was  prepared  frxsm  instructions  given  by 
Moulton,  who  retained  it  after  its  execution  and  gave 
no  copy  to  Lucy  Lonsdale. 

The  plaintiff  before  his  marriage  was  informed  that 
his  vrife  had  signed  some  document  relating  to  her 
legacy,  and  after  the  marriage  knew  how  it  was  in- 
vested, but  neither  he  nor  his  wife  appeared  to  hare 
understood  the  nature  of  the  settlement 

The  plaintiff *s  wife  made  no  appointment,  and  died 
childless. 

The  next  of  kin  having  claimed  the  fund,  the  plain- 
tiff who  had  taken  out  administration  to  his  wife» 
instituted  this  suit  against  them,  the  trustees,  and 
Moulton,  to  set  aside  the  settlement ;  the  Yice-Chan- 
cellor made  a  decree  in  his  favour,  and  gave  him  his 
costs  against  all  the  defendants. 

Bacon,  Q.C,,  and  Batten,  for  the  respondent : 

1st.  The  settlement  was  a  fraud  upon  the  plaintiff*^ 

marital  rights. 
2nd.  It  was  made  under  undue  influence,  and  in 

ignorance  of  its  effect 

Matins,  Q.C,  and  Cracknall,  for  the  appellants : 
1st  The  plaintiff  having  notice  of  a  settlement  both 
before  and  after  his  marriage,  there  had  been  no  fraud; 
or  if  there  had,  it  had  been  waived  by  acquiescence, 
Loader  v.  Clarke,  2  M.  &  G.  882 ; 
Suxiinson  y,  Wrigley,  3  De  G.  &  Sm.  458 ; 
England  v.  Doums,  2  Beav.  522  ; 
Ooddard  v.  Snow,  1  Buss.  485 ; 
JSL  Oeorge  v.  Wake,  1  M.  &  E.  610. 
2nd.  The  settlement  was  a  proper  one,  and  made 
with  a  view  of  protecting  the  lady  from  the  impo^ 
tunity  of  needy  relatives.    She  had  ample  power  of 
revocation ;  the  allegation  of  ignorance  was  neither 
raised  by  the  bill  nor  proved  by  the  evidence. 
3rd.  As  to  costs,  they  cited, 
Le  Texiery.  Margravine  ofAnspctch,  15  Yes.  159; 
MarshcUl  v.  Sladden,  7  Hare,  428. 

Bacon,  Q.(7.,  replied  on  the  question  of  costs. 

Knight  Bbuoe,  L.J.,  declined  to  express  an  opinion 
as  to  the  alleged  fraud  upon  the  plaintiff's  marital 
rights,  but  said,  that  upon  the  other  ground,  which, 
in  his  opinion,  was  distinctly  raised  by  the  bill,  viz., 
that  the  settlement  was  void  as  against  the  settlor 
herself,  the  plaintiff  was  entitled  to  relief. 

It  was  impossible  to  suppose  that  the  lady  ever 
understood  the  effect  of  the  settlement,  which  was  a 
most  improper  and  imprudent  one,  and  such  as,  with 
proper  legal  advice,  she  would  never  have  been  allowed 
to  make. 

The  settlement,  therefore,  was  good  for  nothing; 
the  fund  had  never  ceased  to  be  the  property  of  the 
plaintiff's  wife,  and  must  be  transferred  to  him  as  her 
personal  representative. 

Considering,  however,  the  absence  of  dishonest 
motives,  and  that  this  was  a  family  transaction  not 


Lucy  Lonsdale  had  no  legal  advice  in  the  matter ;    ill-meant,  however  erroneous,  he  thought  it  would  be 
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hard  to  visit  the  defendants  with  the  plaintiff's  costs, 
though  they  on^t  certainly  to  bear  their  own  costs. 
The  decree,  therefore,  must  be  varied  to  that  extent, 
and  there  wonld  be  no  costs  of  the  appeal. 

TuBNEB,  L.  J.,  concurred,  for  the  same  reasons. 

Lords  Jufltioes.  {  hanblip  v.  Kitton. 
7  May,  1863.        J 

Practice — Production  of  DocumerUt — 15  <Cr  16 
Viet  c.  86.  s.  IS^Cimsolidated  Order  XLIL, 
r.L 

A  ptamtiffy  afkr  decree^  is  enUlkd,  aa  a  maiUr  of 
eoune,  to  an  order  requiring  the  defendant  to  make  the 
amimon  affidavit  as  to  documents,  though  the  defendant 
has  answered  an  interrogatory  as  to  documents^  and  the 
anstoer  has  not  been  excepted  to. 

This  was  a  motion,  by  way  of  appeal,  from  an  order 
of  Yice-Chancellor  Stuart  refusing  to  discharge  an 
Older  made  by  himself  in  Chambers,  whereby  he 
lefuaed  the  plaintiff's  application  for  an  order,  that 
two  of  the  defendants  might  make  the  common  affi- 
daTit  as  to  documents  in  their  possession  relating  to 
the  matters  in  question  in  the  suit. 

Both  the  defendants  had  answered  an  interrogatory 
as  to  documents,  and  the  answers  had  not  been  ex- 
cepted to. 

The  decree  made  at  the  hearing,  and  varied  upon 
appeal,  declared  a  partnership  between  the  plaintiff 
and  defendants,  and  directed  an  account  of  the  profits. 

The  documents  admitted  by  the  answer  were  suffi- 
cient to  entitle  the  plaintiff  to  the  decree,  but  were 
not  sufficient  for  the  purpose  of  taking  the  account 

The  Vice-Chancellor  held,  that  the  plaintiff  was 
not  entitled  to  the  order  for  the  affidavit  after  decree, 

as  he  had  not  excepted  to  the  answers. 

« 

Matins,  Q.  C,  and  H.  Shebbeare,  for  the  appellant 
The  plaintiff  has  a  right  to  the  order, 
RoduUUe  Canal  Company  v.  King,  15  Beav.  11 ; 
Rimboid  V.  Forteath,  3  E.  &;  J.  44 ; 
although  he  did  not  except  to  the  answer, 

Manby  v.  Beuncke,  27  L.  T.  55 ; 
the  practice  is  the  same  after  as  before  decree, 
Consolidated  Order  XLIL,  r.  4. 

Swfn,  Q.C.,  and  Bird,  for  the  respondents. 

There  is  no  authority  for  such  an  order  after  decree 
aad  answer  not  excepted  to.  The  General  Order 
Applies,  not  to  the  affidavit,  but  to  the  production  of 
^ocaments  ordered  to  be  produced. 

Ifoliiii^  (I.C.,  in  reply,  referred  to, 
WYsagh  V.  CrodU,  1  N.  R.  581. 

Krubt  Bbttob,  L.J.,  said,  that  the  plaintiff  was 
otftbd  to  the  order. 


L.J.,  concurred. 
1&I  mitn  of  the  Vice-Chancellor  must  be  dis- 


chaiged,  and  the  defendants  must  be  ordered  to  make 
the  common  affidavit ;  the  costs  of  the  two  appli- 
cations to  the  Vice-Chancellor,  and  the  present 
application  to  be  costs  in  the  cause. 


Lords  Justices. 

24  Afbil, 
1,  8  May,  1863. 


lU  The  Great  NoaTHEBir 

AND       MlDLAlTD       COAL 

CoMPAKT  (Limited) ;  Ex 
parte  Curbie. 


Company —  Winding-up — ContribtUort/'^ 
Director's  Qualification. 

Five  proTnoters  of  a  company  agreed  by  resolution  to 
take  100  shares  each,  and  act  cls  directors;  (hey  after ^ 
toards  subscribed  the  memorandum  of  association  for 
twenty-one  shares  each,  and  signed  the  articles  of  asso- 
ciation, which  provided  that  the  names  of  the  first 
directors  should  be  determined  by  the  subscribers  of  the 
memorandum,  that  until  the  appointment  of  directors 
the  subscribers  should  be  deemed  to  be  directors,  and 
that  no  sharehdtder  should  be  entitled  to  be  a  director 
unless  he  held  at  least  100  shares;  no  directors  were 
appointed,  and  the  company  wcu  ordered  to  be  wound 
up: — 

Held,  that  the  five  promoters  were  rightly  picked  on 
the  list  of  contributories  for  100  shares  a-pieoe. 

This  was  an  appeal  from  an  order  of  Commissioner 
Goulbum,  made  in  the  winding-up  of  the  above-named 
company,  placing  the  appellants  upon  the  list  of  con- 
tributories for  seventy-nine  shares  a-piece. 

At  a  meeting  of  the  promoters  of  the  company,  on 
the  10th  of  August,  1860,  shortly  before  its  Incorpo- 
ration, the  appellants  being  present,  the  following 
resolution  was  passed  and  entered  in  the  minute-book, 
viz. : — *^Each  of  the  gentlemen  present  agreed  to  hold 
100  shares  in  the  company,  and  also  to  exectUe  the 
articles  and  memorandum  of  association  when  ready 
and  act  as  directors  to  the  company. " 

The  appellants  afterwards  signed  the  memorandum 
and  articles  of  association,  agreeing  by  the  former  to 
take  twenty-one  shares  each. 

The  articles  contained  the  following  clauses,  viz.  :— > 

"60.  The  number  of  directors  and  the  names  of  the 
first  directors  shall  be  determined  by  the  subscribers 
of  the  memorandum  of  association,  but  so  that  there 
shall  be  not  less  than  three,  nor  more  than  nine. 

"61.  Until  the  directors  are  appointed,  the  sub- 
scribers of  the  memorandum  of  association  shall,  for 
all  the  purposes  of  this  Act,  be  deemed  to  be  directors. 

"62.  No  shareholder  shall  be  entitled  to  be  a 
director  unless  he  holds  at  least  100  shares  in  the 
company. 

"  72.  That  the  directors  appointed  by  the  subscribers 
to  the  memorandum  of  association  and  these  articles 
remain  as  directors  of  the  company  for  the  term  of 
three  years." 

No  directors  were  appointed,  but  the  subscribers 
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acted  as  directois  until  the  company  was  ordeiod  to 
be  wound  up. 

Upon  a  foimer  appeal  (reported  1  N.  B.  71)»  the 
appellants  had  been  retained  on  the  list  for  the  21 
shares  for  which  they  had  subscribed  the  memorandum, 
and  the  question  as  to  the  further  79  shares  necessary 
to  make  up  the  diiector^s  qualification  had  been  re- 
mitted to  the  Commissioner,  who  thereupon  made  the 
order  now  appealed  from. 

Daniel,  Q.C.,  and  ffardy,  for  the  appellants. 

The  62nd  clause  of  the  articles  did  not  apply  to  the 
subscribers  of  the  memoFandum. 

The  resolution  of  the  10th  of  August,  1860,  neither 
gave  the  right  nor  imposed  the  liabflity  to  take  100 
shares ;  it  was  superseded  by  the  memorandum. 

Bacon,  Q.C.,  and  Boadurgh-,  for  the  respondent,  the 
official  liquidator. 

The  qualification  would  haye  been  necessary  for 
directors  appointed  by  the  subscribers ;  why  not  for 
the  subscribers  themselyes  ? 

The  resohition,  the  memoiandnm  and  articles,  were 
all  parts  of  one  transactiDn. 

73ie  resolution,  and  the  fact  of  the  appellants  signing 
the  articles,  and  acting  as  directors,  distinguished  the 
caaefrom 

£x  parte  The  Maarqms  ofAbenom,  81  L.  J.  Ch. 
(K.  8.)  828. 

J>anielf  Q-C,  in  reply. 

TuBNEB,  L.  J.,  said,  that  it  could  not  be  contended 
either  that  the  case  was  governed  by  Lord  Abercorn's 
case,  or  that,  if  the  appeUants  had  bound  themselTes 
to  take  shares  for  their  qualification  as  directors, 
that  obligation  could  be  satisfied  by  tsking  diares 
nominally  paid  up,  but  upon  which  nothing  really 
had  been  paid. 

Were  they  then  so  bound  ?  He  thought  that  by  the 
60th  clause  of  the  articles,  (and  this  view  was  confirmed 
by  the  72nd  clauae,)  they  were  bound  to  hare  appointed 
directors,  whx>  would,  under  the  62nd  clause,  have 
been  bound  to  qualify  themselyes  by  taking  100  shaxes. 
Having,  however,  omitted  to  make  any  appointment, 
they  must  in  equity  be  deemed  to  have  appointed 
themselves,  and  so  made  themselves  liable  under  the 
62nd  dause.  They  ware  therefore  rightly  placed  on 
the  list  for  the  additional  7fi  shares. 

K17IGHT  Bruce,  L.  J.,  considered  that  the  effect  of 
the  whole  transaction,  including  the  resolution  of  the 
10th  of  August,  1860,  was  to  fix  the  appellants  with 
the  liability  to  be  treated  as  the  holders  of  100  unpaid 
shares. 

The  appeal  must  be  dismissed,  and  the  appellants 
must  pay  the  costs  subsequent  to  the  order  on  the 
former  appeal* 


Mastor  of  the  BoUs 

5  May,  1863. 


•1 


AnOBMBT^GSSKSAIi    V. 
POBliaEBVE,     &C.,     OF 

Ayqk. 


Jwrisdictum  as  to  Validity  of  Gharter^l  Vid, 
Sess.  1,  c.  78,  «.  i9— Charter  to  Place  d- 
ready  a  C&rporaie  Borough — Ejfed  on  Former 
Corporation-^  cfc  6  WiU.  4,  e,  76, «.  97- 
Constructum  of  Acts  of  FarUament 

The  Court  of  Chamxry  will  presume  ths  wdidUy  of 
a  charts  granted  by  the  Queen,  under  the  powers  of  an 
Act  of  Parliammt,  unlesa  proceedings  are  iakm  to  sd 
Uaside. 

If  a  charier  be  granted  under  sect.  '49  of  1  Vid, 
8es8,  1,  c  78,  to  a  district  which  is  already  a  eorporaU 
borough,  no  new  corporation  is  created,  but  the  forvur 
earpmUion  becomes  subject  to  all  the  provisions  of  the 
new  charter,  and  of  the  Mumeipal  CorporaUens  Ad : 
and,  omseguenUy,  aU  the  proper^  qf  (he  forma- 
corporation  vests  in  the  oorporaHan  as  oonMvted  wi^ 
the  new  charter, 

Semble,  secL  97  cf  the  Muwioipal  Corporations  Act 
should,  in  meh  a  case,  be  read  as  if  the  tme  at  v^ieh  it 
first  became  hioum  thai  the  oharter  was  to  be  granted, 
were  substiiutedfor  the  5th  of  June,  1836. 

The  town  of  Avon,  othei-wise  Aberavon,  in  the 
county  of  Glamorgan,  is  an  ancient  borough,  connected 
with  which  there  has,  Irom  time  immemorial,  been  a 
corporation,  named  "  The  Portreeve,  Aldermen,  and 
Bufgesses  of  Avon,  otherwise  Aberavon." 

Previously  to  the  sales  hereinafter  mentioned,  the 
Portreeve,  aldermeott,  and  burgessesi  were  seised  of  a 
town-hall,  in  the  borough,  and  of  other  hereditaments, 
in  the  county  of  Glamorgan,  said  to  be  of  the  annual 
value  of  350/. 

The  rights  of  the  Portreeve,  aldermen,  and  burgesses, 
to  the  greater  part  of  this  property,  as  well  as  all  or 
most  of  their  municipal  privileges,  originated  in  three 
charters  or  deeds. 

By  the  first  of  these  charters,  not  dated,  Leyson-ap- 
Morgan,  Lord  of  Avene.  granted  to  his  Bngl^ 
burgesses,  and  also  to  his  chancers  of  ATene,  aU 
liberties  which  the  burgesses  of  Kenfig  had ;  «» 
house-bote,  hedge-bote,  and  common  of  pasture,  as 
therein  mantioned,.  and  a  piece  of  pasture  ground. 

By  the  seoond  charter,  dated  24Bdw.  8,  Thomas^ 
Avene  confizmed  the  former  charter^  and  granted 
another  piece  of  pasture  ground. 

By  the  third  charter,  dated  47  Bdw.  8,  ^'^^ 
Despencer,  Lord  of  Glamorgan  and  Moiganwg,  gra»*«* 
to  his  burgesses  of  the  town  of  Avon  liberty  to  W 
and  sell  all  manner  of  goods  and  merchandises,  an 
£reedom  ftam  all  customs  and  duties^  also  ^^J^ 
annunUy,and  the  right  to  take  toll  upon  all  go^ 
within  the  said  town  or  its  liberties,  from  those  tua 
bought  and  sold,  or  that  passed  throuii^ ;  thePortreeve 
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«f  the  town  yearly  gLvhig  in  an  acconnt  of  &n  toll  so 
tsken  to  the  grmtor  and  his  heirs,  at  his  exchsqnarat 
CanLiff. 

It  appeared,  from  a  report  made  to  the  Privy 
OomMnl,  by  a  Captain  Donnelly  (1  Feb.  1860  :  Ho. 
Cam.  Fap.  1861,  No.  458),  that  the  dnties  of  the 
officoB  of  the  corporation  ware  almost  entirely  con- 
fined  to  taking  care  of  the  property  of  the  corporation. 
The  ale-tasters  formed  the  only  exception :  their  dnty 
ma  to  taste  the  ale,  and  to  inspect  weights  and  measnres. 
The  individnal  bmgesaes  had  certain  rights  over  the 
property  of  the  corporation  (see  29  Bear.  145).  None 
of  the  officers  or  members  of  the  corporation  had  any 
magisterial  powers. 

In  1848,  the  then  Earl  of  Jersey,  and  his  trustees, 
coDTeyed  certain  hereditaments  in  the  town  of  Avon, 
to  the  Portreere,  aldermen,  and  burgesses,  by  way  of 
gift)  as  a  site  for  a  market-place. 

By  the  Aberavon  Market  Act,  1848,  the  Portreeve, 
aldermen,  and  burgesses  of  Avon,  were  empowered  to 
construct  a  market-place  and  certain  slaughter-houses 
upon  such  site,  and  to  receive  the  stallages,  rents,  and 
tolls  thereiu  mentioned.  The  surplus  proceeds  of  the 
stallages,  rents,  and  tolls,  after  paying  the  expenses 
of  obtaining  the  Act,  and  of  making  and  maintaining 
HiB  market-place  and  slaughter-houses, — and  after 
repaying,  with  interest,  all  moneys  borrowed  on  the 
security  of  the  works,  stallages,  rents,  and  tolls, — 
were  to  be  retained  by  the  Portreeve,  aldermen,  and 
hmgesses,  and  be  applied  by  them  as  they  should 
think  fit  The  Act  empowered  the  Portreeve,  alder- 
men, and  burgesses  to  borrow  on  mortgage  of  the 
works,  stallages,  rents,  and  tolls,  and  of  any  here- 
£tsments  then  belonging  to  them,  or,  on  bond,  any 
moneys  not  'exceeding  8000^. 

The  market-place  and  slaughter-houses  were  accord- 
ingly constructed,  and  have  ever  since  remained  open 
for  pubHc  use.  A  mortgage  for  2000^.  was  effected 
under  the  power. 

In  1858  some  of  the  inhabitant  householders  of  the 
borough  nnsnccessfully  petitioned  the  Queen  in  Council 
to  grant  the  borough  a  charter  of  incorporation,  under 
tiie  4Mh  sect,  of  1  Yict.  c.  78  (sess.  1). 

In  1859  the  application  was  renewed,  and  early  in 
1860  it  began  to  be  anticipated  that  the  charter  would 
he  granted. 

In  1860  the  Portreeve,  aldermen,  and  buigesses  sold 
aU  their  property,  except  the  town-hall  and  the  market- 
place said  skughter-houses.  Whether  this  had  been 
done  to  Ivep  the  property  out  of  the  hands  of  the 
Oflw  oBrpoiation  was  disputed. 

la  41ie  eatnnm  of  1860  John  £van,  a  senior  bur- 
gMi  of  the  borough,  filed  a  bill  against  the  Portreeve, 
*^^**Wfflj,  and  burgesses  to  restrain  them  from  selling 
the  nit  of  their  property,  and  for  an  account  of  the 
pNOMrii.«f  the  sales  already  made. 

ThlJB)prtKear%  aldecmen,  and  burgesses  demnired  to 
Mtijf^  mniAA  demoner  was  allowed,  partly  on  the 
i4aut  (if  any)  upon  which  the  corpora* 


tion  held  these  lands  was  a  pnblic  tnot  [see  29  Beat. 
144]. 

On  the  16th  of  January,  18G1,  the  Lord  President  of 
the  Council  caused  it  to  be  intimated  both  to  the 
petitioners  and  to  the  solicitor  for  the  Portreeve, 
aldermen,  and  burgesses,  that  their  Lordships  had 
determined  to  reeommend  the  grant  of  a  charter  of 
incorporation. 

On  the  11th  of  February,  1861,  the  Portreeve, 
aldermen,  and  buigesaes  sold  the  town-hall  by  public 
auction,  and  afterwards  conveyed  it  to  the  purcdiaser. 

On  the  7th  of  March,  1861,  the  Portreeve,  aldermen, 
and  burgesses  held  a  court,  and  a  resolution  was  then 
passed  sanctioning  a  lease  of  the  market-place  and 
slaughter-houses,  and  the  stallages,  rents,  and  tolls,  to 
John  Jones,  one  of  the  burgesses  and  formerly  x>ort« 
reeve,  for  fifty  years,  in  consideration  of  500^  paid 
down  and  a  yearly  rent  of  5/. 

On  the  15th  of  March,  1861,  the  original  information 
in  this  suit  was  filed  against  the  Portreeve,  aldermen, 
and  burgesses,  and  John  Jones  (Grififtth  Williams,  the 
common  attorney  of  the  corporation,  being  also  made  a 
defendant  for  the  purposes  of  discovery),  and  the  next 
day  an  ex  parte  injunction  was  obtained  from  the  Master 
of  the  Rolls  restndmng  the  granting  of  any  such  lease. 
The  defendants  afterwards,  on  the  16th  of  May,  1661, 
moved  to  dissolve  this  ii^unction,  but  His  Honour 
refused  the  moticm  on  the  ground  that,  if  the  new 
charter  were  granted  as  was  anticipated,  an  important 
question  would  arise  as  to  its  effect  on  the  property  of 
the  old  corporation,   and   that  the  property  ought 
to  be  kept  in  Hatu  quo  until  that  question  could  be 
decided. 

On  the  2nd  of  July,  1861,  the  Great  Seal  was  affixed 
to  a  charter,  by  which,  after  reciting  the  49th  sect,  of 
the  Act,  1  Yict.  Sess.  1,  c  78,  and  the  aforesaid  petition 
of  the  inhabitant  householders  of  the  borough  of 
Abemvon  and  the  proceedings  thereon,  and  that  Her 
Majesty  had  been  advised  to  grant  a  charter  to  the  in- 
habitants of  the  district  comprised  within  the  borough 
of  Aberavon,  and  after  defining  the  boundaries  of  the 
borough  for  the  purposes  of  this  charter.  Her  Majesty, 
as  weU  by  virtue  of  Her  royal  prerogative  as  by  virtue 
of  the  powers  and  authorities  given  to  her  by  the  said 
recited  Act,  and  all  other  powers  and  authorities  en- 
abling her  in  that  behalf,  did  grant  and  declare  that 
the  inhabitants  of  the  said  borough  of  Aberavon  com- 
prised within  the  aforesaid  boundaries,  and  their 
successors,  should  be  for  ever  thereafter  one  body 
politic  and  corx)orate  in  deed,  fact,  and  name,  and 
that  the  said  body  corporate  should  be  called  "The 
Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 
Aberavon  ;*'  and  them  by  the  name  of  ''The  Mayor, 
Aldermen,  and  Burgesses  of  the  Borough  of  Aber- 
avon, "  into  one  body  corporate  and  politic  in  deed,  fact^ 
and  name,  did  for  Her,  Her  heirs  and  successors  erect 
and  constitute  by  tiiese  presents,  and  granted  to  the 
said  body  corporate  and  politic  that  by  the  said  name 
they  should  have  perpetual  succession,  and  be  for  ever 
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thereafter  persons  able  and  capable  in  law  to  have  and 
exercise,  and  do  and  suffer,  and  that  they  should  have 
and  exercise,  and  do  and  suffer  all  acts,  powers, 
authorities,  immunities,  and  privileges  which  were 
then  held  and  enjoyed,  done  azfd  suffered,  by  the 
several  boroughs  named  in  the  schedules  to  the  Act  for 
regulating  Municipal  Corporations  in  England  and 
Wales  (5  &  6  Will.  4,  c.  76),  in  the  like  manner  and 
subject  to  the  same  provisions  as  fully  and  as  amply  to 
all  intents  and  purposes  whatsoever  as  if  the  said 
borough  of  Aberavon  had  been  one  of  the  boroughs 
named  and  included  in  the  2nd  sect,  joi  schedule 
(B)  to  that  Act  annexed,  and  thereby  extended  to  the 
said  inhabitants  of  the  said  borough  comprised  within 
the  aforesaid  boundaries  all  the  powers  and  provisions 
of  the  said  Act  for  regulating  Municipal  Corporations 
in  England  and  Wales,  and  of  all  Acts  passed  for 
altering,  amending,  or  enlatging  the  same  Act. 

Before  the  end  of  the  year  1861,  the  burgess  roll  of 
the  borough  waa  completed  and  the  officers  of  the 
borough  were  duly  elected. 

On  the  6th  of  February,  1862,  the  information  was 
amended  by  adding  the  new  corporation,  the  Mayor, 
aldermen,  and  burgesses,  as  defendants,  and  by  insert- 
ing prayers — that  it  might  be  declared  that  all  the 
property  of  the  Portreeve,  aldermen,  and  bui^gesaes  in 
their  corporate  capacity  at  the  time  of  the  granting 
of  the  new  charter  had  become  vested  in  the  Mayor, 
aldermen,  and  bui^esses,  for  the  purposes  of,  and  sub- 
ject to  the  provisions  of  the  Municipal  Corporations 
Act,  and  the  several  Acts  for  amending  the  same ; 
subject,  nevertheless,  to  any  mortgages,  charges,  or 
incumbrances,  and  to  any  debts  or  obligations  of  the 
Portreeve,  aldermen,  and  burgesses  lawfully  affecting 
such  property  at  the  time  when  the  same  became 
vested  in  the  Mayor,  aldermen,  and  burgesses ; — 
that  the  Portreeve,  aldermen,  and  burgesses  might 
be  decreed  to  deliver  possession  and  to  pay  over  all 
such  property ; — and  for  inquiries  and  accounts,  to 
ascertain  what  property  belonged  to  the  Portreeve, 
aldermen,  and  burgesses  at  the  time  of  the  granting 
of  the  charter,  and  what  mortgages,  charges,  or  incum- 
brances, debts,  or  liabilities,  then  affected  the  same. 

The  Portreeve,  aldermen,  and  burgesses  and  Griffith 
Williams  were  interrogated  upon,  and  put  in  joint 
answers  to,  both  the  original  and  the  amended  infor- 
mations. By  their  answer  to  the  amended  information 
they  insisted  that  the  charter  of  the  2nd  of  July,  1861, 
was  invalid  and  void ;  that  if  any  such  corporation  as 
the  Mayor,  aldermen,  and  burgesses  existed,  they  had 
no  interest  in  the  estates  of  the  Portreeve,  aldermen, 
and  burgesses ;  that  if  they  had  any  interest  they 
ought  to  have  been  plaintiffs,  and  not  defendants ;  and 
that  the  suit  was  improperly  constituted  as  to  parties, 
and  otherwise. 

Sect  49  of  the  1  Vict.  sess.  1,  o.  78,  enacted,  that 
if  the  inhabitant  householders  of  any  town  or  borough 
in  England  or  Wales  should  petition  his  Majesty 
"nrant  them  a  charter  of  incorporation,  it  should 
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be  lawftd  for  his  Majesty,  if  he  should  think  fit  by 
the  advice  of  his  privy  council  to  grant  the  same,  to 
extend  to  the  inhabitants  of  any  such  town  or  borough 
within  the  district  to  be  set  forth  in  such  charter,  all 
the  powers  and  provisions  of  the  said  Act  for  regulating 
corporations  (i.  e.,  5  &  6  Will.  4,  c  76),  whether  such 
town  or  borough  were,  or  were  not,  a  cor^Mrate  town 
or  borough,  or  were,  or  were  not,  named  in  either  of 
the  schedules  to  the  said  Act. 

Sect.  97  of  the  6  &  6  WilL  4,  c.  76,  empowered  the 
first  council  of  any  borough  summarily  to  set  aside 
collusive  sales,  purchases,  and  demises  made  after  the 
5th  of  June,  1835,  of  property  previously  belonging  to 
the  body  corporate  of  which  they  were  the  council 

BaggaOay,  Q,C.,  Welsby,  and  W.  Pearson^  for  the 
relator,  referred  to  Sects.  1,  6,  71,  92,  94,  97,  and 
141  of  the  6  &  6  Will.  4,  c.  76,  and  cited, 

Atlomey-Oeneral  v.  KerTf  2  Beav.  420 ; 

AUomey-Oeneral  v.   Corporation  of  LHcesteft  9 
Beav.  546  ; 

AUomey-General  v.  WUsoti,  9  Sim.  80,  48 ;  Cr.  t 
Ph.  1  ; 

Doe  d.  Oovemors  of  Bristol  Hospital  v.  Nortffny 
11  M.  &  W.  913,  927,  928  ; 
to  show  that,  as  regards  the  boroughs  included  in  the 
schedules  to  the  Municipal  Corporations  Act,  the  new 
corporation  was  a  continuation  of  the  old  corpora- 
tion with  the  same  rights  and  liabilities,  except  when 
otherwise  enacted,  and  only  u^der  a  different  nflm<> 
and  with  a  different  constitution. 

The  charters,  the  report  of  Captain  Donnelly,  and 
the  enactments  of  the  Aberavon  Market  Act,  showed 
that  the  Portreeye,  aldermen,  and  burgesses  were  a 
public  corporation  entrusted  with  certain  property 
and  with  a  certain  jurisdiction  for  the  benefit  of  the 
town. 

Sect  49  of  the  1  Vict  c.  78,  empowered  the  Crown 
to  extend  to  the  inhabitants  of  any  borough  aU  the 
powers  and  provisions  of  the  Municipal  Corporation* 
Act,  although  such  borough  were  already  a  corporate 
borough.  The  charter  granted  to  Aberavon  had  done 
this  in  the  most  ample  manner,  consequently  tne 
Municipal  Corporations  Act  must  be  read  with  refer- 
ence to  Aberavon  as  if  the  names  of  that  boroug 
and  of  the  old  corporation  had  been  inserted  in  one 
of  the  schedules. 

SOwyn,  (IC,  said  that  he  had  two  objections  t<^ 
the  frame  of  the  suit,  1st.  that  the  new  corporatiott 
ought  to  have  been  plaintiffs,  not  defendahts ;  and, 
2nd,  that  the  old  corporation,  which  the  relator 
aUeged  to  be  extinct,  had  been  retained  as  a  defen- 
dant, while  none  of  the  members  of  the  corporation, 
the  persons  who  had  actually  done  the  acts  comp**^ 
o(  had  been  brought  before  the  Court. 

W.  Pearaon,  in  reply  to  these  objections,  «*«°^ 
Ist,  that  a  suit  to  protect  the  property  of  «  c<>^ 
ration,  subject  to  the  Municipal  Corporations 
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might  he  iiistitnted  hj  the  Attorney-General  as  well 
as  by  the  new  corporation, 

AUomty-GeneraZ  v.  AspinaU,  1  Seen,  513  ;  2 My. 

A  Cr.  613,  618  ; 
Attamti/'Chneral  y.  WHscm,  ubi  supra  ;  and, 
2nd,  that  as  the  old  corporation  stiU  insisted  that  it 
was  in  existence,  it  was  properly  retained  as  a  defen- 
dant   This  was  not  a  snit  for  recoyering  any  moneys 
which  the  old  corporators  might  haye  receiyed. 

W.  Pearaofn  also  appeared  for  the  Mayor,  aldermen, 
and  buigesses. 

Selioyn,  Q.C,  Speed,  and  EveHU,  for  the  defendants, 
the  Portreeye,  aldermen,  and  burgesses,  John  Jones 
and  Griffith  Williams,  contended  that,  independently 
of  any  statute,  the  Crown  had  no  power  to  alter  the 
constitation  of  a  corporation  without  first  obtaining 
its  consent^  unless  the  powers  of  the  corporation  had 
become  incapable  of  being  ezerdsed, 
BiXY,  PasTiwre,  3  T.  R.  199. 

Only  a  yery  distinct  enactment  would  satisfy  the 
Court  that  the  LegiBlature  intended  to  confer  upon  the 
Crown  this  power  of  yirtually  destroying  a  corporation. 
Here  everything  tended  to  proye  the  contrary.  The 
boroughs  comprised  in  the  original  Act  had  previously 
been  the  subject  of  very  careful  inquiries.  The  sec- 
tions relied  upon  by  the  other  side  were  all  expressly 
limited  to  the  corporate  bodies  named  in  the  schedules. 
Sect.  97  making  voidable  all  sales  since  the  5th  of 
Jime,  1835,  could  not  apply  to  any  corporations  except 
those  named  in  the  schedules. 

[The  Master  of  the  Bolls  said  that  the  5th  of  June, 
1835,  was  the  day  of  the  introduction  of  the  Municipal 
Corporations  Act  into  Parliament,  and  suggested  that 
possibly  the  time  at  which  it  first  became  known  for 
ceitain  that  the  charter  would  be  granted  to  Aberavon, 
might  be  substituted  in  this  97th  sect,  as  the  epoch 
after  which  sales,  &c.,  were  voidable.] 

Sect  49  of  the  Act,  1  Vict  c.  78,  was  only  intended  to 
nuble  the  Crown  either  to  create  corporations  in  places 
trhere  there  were  none  previously  in  existence,  or  to 
revive  corporations  whose  powers  had  become  defunct, 
or  to  grant  fresh  charters  to  corporations  who  might 
be  willing  to  surrender  their  former  charters. 

The  jurisdiction  of  the  old  corporation  was  so  limited 
that  the  two  corporations  might  very  well  co-exist. 

They  also  contended  that  the  new  charter  was  void 
because  the  evidence  showed  that  it  had  not  been  peti- 
tioned for  or  accepted  by  a  majority  of  the  inhabitant 
Householders  of  the  borough, 

RuUeryr.  Chapman,  8  M.  &  W.  1. 

Ths  Mastes  of  the  Rolls  said,  that  he  would 
state  the  view  he  took  of  the  case  generally  before 
bearing  the  reply.  The  first  question  was,  whether 
tbis  was  a  charter  granted  by  the  Crown  under  a  right 
inherent  m  itself,  or  imder  the  powers  of  the  Act  of 
l^arliament  The  cases  in  which  charters  were  granted 
^der  a  light  inherent  in  the  Crown,  had  been  accu- 


rately defined  by  Mr.  Selwyn.  They  were  confined  to 
the  granting  of  a  new  charter  to  a  body  which  was  no 
corporation  at  all,  and  the  restoration  of  an  old  corpo- 
ration which  had  become  incapable  of  administering 
its  own  functions  and  duties.  In  neither  case  would 
such  a  grant  of  a  charter  afiect  any  property  belonging 
to  any  corx)oration,  it  being  quite  certain  that,  inde- 
pendently of  any  legislative  enactment,  property 
belonging  to  a  corporation,  and  which  had  not  been 
given  to  them  expressly  in  trust,  belonged  to  them 
absolutely,  just  as  it  would  to  an  individual 

He  was,  however,  of  opinion  that  the  charter  had 
not  been  granted  under  the  inherent  power  of  the 
Crown  ;  and  that,  if  it  was  anything,  it  was  what  it 
professed  to  be,  a  charter  under  the  Parliamentary 
power.  The  charter,  in  fiact,  began  by  reciting  the 
49th  sect,  of  the  1  Yict.  sess.  1,  c.  78,  and  it  professed 
to  extend  to  'Uie  borough  and  the  inhabitants  all  the 
powers  and  provisions  of  the  5  &  6  WilL  4,  c.  76. 

The  question,  whether  the  charter  had  any  validity 
at  all  had  been  raised  very  pointedly  by  the  counsel 
for  the  defendants,  but  it  was  one  which  he  considered 
he  could  not  try.  The  proper  mode  of  trying  the 
validity  of  a  charter  was  by  writ  of  scire  facias,  and 
in  Reg,  v.  Taylor  (11  A.  &  K  949),  the  Court  of 
Queen's  Bench  had  refused  to  grant  a  quo  warranto 
where  the  admitted  object  was  to  try  the  validity  of  a 
charter  granted  under  this  49th  sect.  The  Court  of 
Chancery  would,  even  in  the  case  of  an  impeached 
deed,  insist  on  acting  upon  it  if  not  manifestly  void, 
unless  some  proceedings  were  taken  to  set  it  aside. 
That  rule  applied  much  more  strongly  to  a  royal 
charter  under  the  Queen's  sign  manual,  granted  under 
the  authority  of  an  Act  of  Parliament,  and  any  pro- 
ceedings for  setting  aside  which  would  have  to  be  taken 
in  another  Court,  not  in  this  Court 

His  Honour  then  read  the  49th  sect,  of  the  1  Yict. 
c.  78,  and  said,  that  it  expressly  authorised  Her 
Majesty  to  grant,  by  charter,  to  a  borough  which  is 
already  a  corporate  borough,  all  powers  and  privileges 
which  belonged  to  boroughs  comprised  in  the  Muni- 
cipal Corporations  Act,  and  also  to  do  any  acts  which 
might  affect  any  such  borough,  exactly  in  the  same 
manner  as  if  it  had  been  included  in  the  schedules 
to  that  Act.  Her  Majesty  had  accordingly  granted 
such  a  charter,  and  had  given  it ''  as  fully  and  amply 
to  all  intents  and  purposes  whatsoever,  as  if  the 
borough  of  Aberavon  had  been  one  of  the  boroughs 
named  in  the  2nd  sect  of  schedule  (B)  to  that  Act 
annexed." 

It  had  been  argued  on  behalf  of  the  defendants,  that 
to  declare  the  new  corporation  entitled  would  be 
taking  property  away  from  one  body  and  giving  it 
to  another.  From  this  argument  he  dissented  most 
strongly,  being  perfectly  satisfied  with  the  reasoning 
of  the  cases  which  laid  down  the  complete  and  perfect 
identity  between  what  was  commonly  called  the  old 
corporation  and  the  new  corporation.  It  was  as  much 
the  same  corporation  as  the  City  of  London,  or  the 
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City  of  WeBtminster,  would  remain  the  same  dty, 
although  a  different  Act  of  Parliament  were  promul- 
gated for  regulating  the  police,  or  any  other  matters 
connected  with  those  citiea.  It  was  tme  that  the  name 
of  the  corporation  was  altered,  and  that  the  persons 
entitled  to  act  as  burgesses  were  a  different  body,  and 
that  the  officers  of  the  corporation  were  different,  and 
were  elected  in  a  different  manner ;  but,  nevertheless, 
the  corporation  of  Aberayon  remained  the  same. 
There  was  no  transfer  of  property  from  one  body  to 
another,  but  the  property  belonging  to  the  corpora- 
tion, at  all  events  the  property  which  belonged  to 
it  7  at  the  granting  of  the  new  charter,  merely  became 
subject  to  different  rales  and  different  obligations. 

What  then  were  the  alterstionB  which  this  new 
charter  had  imposed  upon  the  corporation  of  Aberavon  ? 
The  49th  sect  said,  and  the  charter  following  it  said, 
that  '*  all  the  powers  and  provisions  of  the  Act  for 
regulating  oorporationB,  should  be  extended  to  it." 
There  was  nothing  to  limit  the  effect  of  these  words, 
or  to  show  that  they  were  not  to  extend  to  any  par- 
ticular clause  or  clauses.  His  Honour  referred  on  this 
point  to  Re  l%e  Lords  of  the  Tnamry^  £x  parte 
Tht  Fishmongers^  Company,  1  My.  &  Cr.  676;  and 
said,  that  he  must  hold,  in  accordance  with  that  case, 
that  all  the  provisions  of  the  Municipal  Corporations 
Act  extended  to  Aberavon,  and  that  that  Act  must 
be  read  at  if  Aberavon  were  mentioned  in  schedule  (B). 
Consequflntly,  sect.  1,  as  to  the  repeal  of  so  much  of 
all  laws,  charters,  Sec,  as  was  inconsistent  with  the 
Act,  must  ^»nd  to  Aberavon ;  but  it  did  not  appear 
tint  there  was  anything  in  the  charters  inconsistent 
with  the  Act 

He  should  have  to  hear  Mr.  Baggallay  as  to  the 
mode  in  which  he  proposed  to  apply  sect  97  to  the 
present  case,  whether  the  5th  of  June,  1885,  was 
to  be  taken  as  meaning  the  time  at  which  it  was  first 
known  at  Aberavon,  that  a  charter  would  be  granted, 
or  literally  as  the  5th  of  June,  1885;  and  as  to 
idietfaer  any  steps  to  impeach  any  sales  which  had 
been  made  before  notice  of  the  intended  charter  could 
be  taken,  except  by  the  corporation  itself.  He  con- 
sidered Attomey-Oeneral  t.  Oorporaiian  of  Livefpool, 
1  My.  k  Cr.  171|  as  a  sufficient  authonty  to  sustasn 
the  bill  BO  far  as  it  sought  to  set  aside  sales  made 
after  notice  of  the  intended  charter. 

BaggdUay,  Q,C.,  only  asked  for  an  inquiry  as  to 
sales  subsequent  to  the  16th  of  January,  1861,  the 
date  ofvthe  intimation  from  the  Privy  Council,  that 
it  was  intended  to  grant  the  charter. 

The  Master  or  the  Sollb  said,  that  he  should 
make  the  declaration  asked  by  the  bill,  as  to  the 
property  of  the  old  corporation  having  become  vested 
in  the  new  corporation,  and  should  grant  an  inquiry 
whether  any  part  of  corperation  property  had  been 
aliened  after  the  16th  of  January,  1861,  and  under 
what  circumstances^  with  liberty  to  serve  any  persons 
in  possesaian  of  the  same  with  a  copy  of  the  doeree, 


and  liberty  to  them  if  they  thought  fit  to  come  in 
under  the  decree. 

He  should  order  the  costs  of  the  corporation  to  be 
paid  out  of  the  borough  fond,  as  well  as  the  costs  of 
the  relator,  but  unless  the  Portreeve,  aldennen,  and 
burgesses  could  get  their  costs  under  this  order,  they 
would  not  have  them. 

The  name  of  the  old  corporation  must  be  retained  in 
the  title  of  the  suit,  although  there  was  no  such  thing 
in  existence.  The  case  was  similar  to  that  of  a  de- 
fendant dying  ofter  the  filing  of  a  bilL 

Master  of  the  Bolls.   )  Ellice  r.  Roupell  (2). 
7  May,  1868.  ) 

Practice — Ferpetuation  of  Testimony — Staying 

Proceedings. 

In  a  suit  to  perpetucUe  testimony ,  a  defendatU  vh 
has  by  her  answer  admitted  the  plaintiff's  right  to 
examine  toitjusses,  camnot  afterwards  move  to  stay  pro- 
ceedings, on  the  ground  (hat  the  matters  put  in  issw  am 
he  made,  or  have  in  fact  heen  made^  the  suited  of  othtr 
proceedings,  either  in  a  Court  of  Law,  or  in  aiwther 
branch  of  the  Court  of  Chancery, 

This  was  a  motion  by  the  defendant,  Sarah  fioupell, 
that  the  defendants'  costs  might  be  taxed  and  paid  by 
the  plaintiffs,  and  that  all  further  proceedings  in  the 
suit,  except  as  to  such  costs,  might  be  stayed. 

The  previous  proceedings  in  the  suit  are  reported 
2N.R.3;11W.R.579.  The plaintiffii filed repUcation 
immediately  upon  the  disallowance  of  their  exceptions 
to  the  defendants'  answer. 

« 

The  Solieitor-Oeneral,  Selwyn,  Q,C.,  and  Swanstcfn, 
in  support  of  the  motion,  referred  to  the  suit  instituted 
by  the  phdntiffs  in  Vice-Chancellor  Wood's  Court,  and 
stated  that  the  defendants  had  commenced  an  action. 
As  a  suit  to  perpetuate  testimony  was  never  brought 
to  a  hearing,  a  motion  to  stay  proceedings  was  the 
only  mode  of  stopping  the  suit  open  to  a  defendant 
who  had  failed  to  stop  the  suit  at  once  by  a  proper 
demurrer  or  plea.  It  might  be  said  that  this  was 
rearguing  the  defendant  Sarah  Roupell's  plea»  which 
had  been  overruled,  but  that  had  fiuled  through  a 
technical  rule  not  applicable  to  a  motion  to  stay  pro- 
ceedings ;  and  if  this  had  been  a  suit  for  relief,  the 
defence  made  by  the  plea  might  have  been  renewed 
by  answer. 

If  two  suits  had  been  instituted,  both  seeking  relief 
and  it  appeared  that  all  the  objects  of  the  one  suit 
could  be  obtained  in  the  other,  the  Court  would  stay 
proceedings  in  one  of  them.  This  applied  d  fortu^n 
to  the  present  suit,  which  was  only  maintainable  so 
long  as  the  question  at  issue  oould  not  otherwise  be 
made  the  subject  of  judicial  investigation. 

The  defendants  had  not  examined  any  witnesses 
but  only  cross-examined  the  plaintiffs' witness.    They 

were  therefore  entitled  to  the  costs  of  tiia  suit 
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BagffoUaff,  ^C.»  Bobhoua^  Q.C.,  and  GSattan,  fsat  the 
pLiintiffB,  were  not  called  upon. 

The  MAiTTEa  of  the  Bolls  said  that  this  eaBe, 
besides  being  exceedingly  singular  in  its  ciicninstanoes, 
seemed  destined  to  raise  very  singalar  questtons  as  to 
the  prooedore  of  the  Ck>itrt.  He  had  no  doubt,  how- 
ever, that  the  motion  mnst  be  refused.  This  was  in 
&ct  azgning  the  plea  over  agEun.  The  Solidtor-Geneial 
had  Slid  that  the  question  was  now  free  from  the 
technicalities  whieh  had  led  to  the  defendant's  fiulure 
upon  the  plea,  but  in  every  stage  of  a  suit  some  rules 
of  pleading  must  be  observed.  The  defendant  had  put 
in  an  answer,  admitting  the  ri^  of  the  plaintiffo  to 
examine  witnesses  inperpetUBnn  rei  memoriam^  Was 
it  open  to  her  now  to  contend  that  they  were  not 
entitlBd  to  any  such  order?  If  it  had  appeared 
on  the  face  of  the  bill  that  the  plaintiffs  were  in 
a  pcation  to  bring  the  question  before  a  Court  of 
Law,  and  the  defendant  had  answeied  instead  of 
dBnoning,  she  clearly  could  not  have  affcerwaxds 
moved  to  stay  proceedings.  Here  the  fact  that  the 
plaintifis  were  in  a  position  to  institute  immediate 
judicial  proceedings  did  not  appear  on  the  face  of 
the  bill ;  but  that  did  not  appear  to  him  to  make 
any  difference. 

His  Honour  then  proceeded  to  state  the  circumstances 
of  a  case  in  which  he  had  drawn  a  bill  to  perpetuate 
teatlmony.    A  gentleman,  being  tenant  for  life  of  a 
lai]ge  estate,  with  remainder  to  his  first  and  other  sons 
in  tail,  ran  away  witha  lady,  and  married  her  at  Gretna 
Green.    After  the  birth  of  a  son,  they  were  msiried 
over  again  at  Hanoyer  Square.    Upon  the  eldest  son's 
coming  of  age^  his  father  joined  with  him  in  cutting 
off  the  entail  and  mortgaging  the  property,  and  the 
inortgagee  tiben  filed  a  bill  to  perpetuate  testimony  as 
to  the  validity  of  the  Gretna  Green  marriage.    At  a 
time  when  the  pleadings  in  this  Court  were  longer  and 
the  proceedings  slower  than  at  present,  it  might  very 
well  hare  happened  during  the  pendency  of  the  suit 
that  the  father   died,  and  the   second   son   either 
obtained  possession  of  the  property,  or  brought  an 
ejectment  to  recover  it    If  the  defbndsnt's  contention 
were  weH  founded^  the  suit  ought  to  have  been  stayed 
uider  these  dxcumstaDces.    Before  giving  judgment 
on  the  exceptions  to  the  defendant's  answer,  ha  had 
employed  the  gentlemen,  in  the   Becord  and  Writ 
Clerks'  Office  to  examine  every  case  of  a  suit  to  per- 
petuate testimony  which  he  could  find  either  in  the 
books  or  in  Sir  S.  BomiUy 's  manuscript^  and  he  would 
venture  to  say  that  there  was  no  case  in  which  such 
a  soit  had  be^  stayed  under  any  such  circumstances. 
The  present  case  was  very  singnlar  in  its  circum- 
stances, but  such  a  case  as  he  had  suggested  must  have 
occnned  repeatedly  at  a  time  when  all  Chancery  suits 
lasted  a  long  time. 

He  Qoold  not  go  into  the  qoestion  whether  the 
oljeebi  of  the  present  suit  could  be  obtained  in  the 
other  «iut|  hut  ha  should  be  very  glad  if  the  parties 


would  apply  to  the  Lord  Chancellor  to  transfer  the 
present  suit  to  Vice-Chancellor  Wood's  Court 

BaggdUay,  Q.C.,  then  offered,  on  behalf  of  the 
plaintiffs,  to  stay  all  proceedings  in  this  suit  at  once, 
and  pay  the  defendants'  costs,  provided  the  defendants 
would  consent  that  the  evidence  which  Harwood  had 
given  upon  his  examination  de  bene  esse  should  be 
treated  as  if  it  had  been  taken  under  a  conmiission 
issued  after  replication  filed. 

The  SoUcitor^Bntrdlf  the  next  morning  (8  May) 
agreed  to  these  terms  on  behalf  of  the  defendants. 

Master  of  the  Bolls.  }  jyj^y^^  v,  Turvist. 

8  May,  1868.  ) 

Fractice-^FartUion — Cost»^Inf<mt8. 

In  a  Buit  praying  for  taU  or  partUum  of  real  ataU, 
where  smne  of  ike  forties  inierested  ioere  infwnis^  the 
costs  of  the  parties  under  disabUUy  were  declared  to  he 
char^ahU  on  their  respective  shares:  and  ths  sale  of 
the  entirety  was  ordered^  without  partUion,  for  the 
purpose  of  raising  amtpayv/uf  costs. 

The  bill  in  this  suit  prayed  for  a  sale  or  partition  of 
certain  real  estate,  which  was  divisible  in  ninths 
between  certain  persons  of  whom  some  were  infants. 

Eteritty  for  the  plaintiff,  asked  for  a  sale,  before 
partition,  such  a  course  being  more  beneficial  to  all 
parties ;  he  cited, 

Thadkeray  v.  Parker,  1  N.  R.  567, 
with  reference  to  tha  shares  of  the  infants. 

Preelingy  for  the  defendants. 

Thb  Mastbr  of  the  Rolls  said,  that  he  would 
follow  the  case  of  Thackeray  v.  Pwrker,  and  declare  the 
costs  of  the  infants  to  be  properly  chargeable  on  their 
respective  shares ;  and,  it  appearing  to  be  for  the 
benefit  of  the  infants  that  a  sale  of  the  whole  property 
should  take  place  without  partition,  he  directed  a  sale 
of  the  entirety  for  the  purpose  of  ndsing  and  paying 
costs. 

Master  of  the  Bolls.  )  j^  ^jjsxsi. 
8  May,  1863.  ) 

Practice — TcaoaUonSemce  of  Petition — 6  cfc  7 
Viet,  c.  73,  «.  Z%—SolicUori  Actj  Third- 
party  Clause, 

A petiiumfor  taxation  under  the  *^  third-party  doiuse" 
of  thee  ik  7  Vict,  c  78,  must  be  served  upon  the  ''party 
chargeahle^*  in  a  case  where  the  bill  of  costs  is  not 
taxaUe  as  between  the  party  chargeable  and  the  solicitor, 

Thia  was  a  petition  under  the  *^  third^party  clause  '* 
of  the  SoHcitor's  Aist  (d&  7  Vict  c.  78>  s.  88),  by  a 
mortgagor  who  had  redeemed,  for  the  taxation  of  a 
bill  of  costs  of  tha  mortgagoe's  solicitor,  which  had 
been  paid  by  the  mortgagee,  and  having  been  in- 
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eluded  amongst  his  costs,  charges,  and  expenses,  was 
paid  by  the  mortgagor  on  redemption. 

The  petition  was  serred  upon  the  solicitor  only,  not 
upon  the  mortgagee. 

Osborne  Morgan  for  the  petitioner. 

The  Master  of  the  Rolls  said,  that  the  mortgagee 
ought  to  have  been  served.  The  mortgagor  was,  for 
the  purpose  of  taxation,  entitled  to  stand  in  the  place 
of  the  mortgagee ;  if  the  latter  could  tax  the  bill  of 
costs,  so  also  could  the  former;  and  in  cases  where 
the  bill  was  taxable  by  the  mortgagee,  it  was  un- 
necessary to  bring  him  before  the  Court,  and  it  was 
sufficient  that  the  solicitor  was  served  with  the  peti- 
tion. The  38th  sect,  of  the  Solicitors'  Act,  however, 
gave  the  mortgagor  the  right  to  tax  the  bill  in  cases 
in  which  the  mortgagee  would  have  no  such  right ; 
but  such  taxation  did  not  affect  the  solicitor ;  the 
bill  was  not  taxed  as  against  him,  but  as  against 
the  mortgagee  ;  the  amount  taxed  off,  did  not,  in  such 
a  case,  concern  the  solicitor,  but  went  in  diminution 
of  the  sum  which  the  mortgagee  was  entitled  to 
receive  from  the  mortgagor.  If,  therefore,  the  bill 
of  costs  was  not  taxable  as  between  the  mortgagee 
and  solicitor,  the  mortgagee  was  the  person  whose 
interest  it  was  to  resist  taxation  at  the  instance  of  the 
mortgagor,  and  who  would  be  the  sufferer  to  the 
extent  of  the  sums  taxed  off,  if  an  order  for  taxation 
were  made. 

The  petition  must  stand  over,  in  order  that  the 
mortgagee  might  be  served. 


! 


Kindersleyy  V.-C. 

22,  25,  27,  28,  29,  80  Ap&ii^     >  Gossip  v.  Wrioht. 
2  Mat,  1863. 

Mortgagor  and  Mortgagee  —  Conditional  Sale 
of  Equity  of  Bedemption  —  AmendmeTU  at 
bearing. 

Mortgagor  BelHjig  equity  of  redemption  to  mortgagee 
eondUioned  with  a  right  of  redemption  to  he  exercised 
within  a  given  time,  and  upon  given  terms : — 

Held,  a  valid  transaction,  Ensworth  v.  Griffiths,  5 
Brown's  ParL  Ca.  184,  upheld. 

The  Court,  if  Justice  cannot  otherwise  be  dene,  wiU, 
at  the  hearing,  give  leave  to  the  ptainiiff  to  amend  his 
bill,  otherwise  than  by  addi'ng  parties,  or  dismiss  it 
without  prejudice  to  hisJUing  another. 

This  was  a  suit  instituted  for  the  purpose  of  obtain- 
ing a  deckration  that  certain  indentures  of  May,  1844, 
should  stand  as  a  security  only  for  such  sums  as  might 
be  owing  thereon. 

It  appeared  that  the  plaintiff  in  1838  obtained 
money  on  mortgage  from  the  defendants,  Wrights,  for 
the  purpose  of  improving  his  estates  by  a  process 
called  ''warping.**  The  first  mortgage  was  in  form  an 
absolute  mortgage,  but  accompanied  with  an  agree- 


ment of  even  date  as  to  the  majmer  in  which  the 
moneys  were  to  be  expended.  Yarious  subsequent 
mortgages  for  frirther  advances  followed  for  various 
sums.  Finally,  in  1844,  the  plaintiff  being  then 
indebted  to  the  defendants  to  the  amount  of  39,000?., 
by  an  indenture  of  sale  absolutely  conreyed  all  his 
right  and  equity  in  the  mortgaged  premises  to  the 
defendants  for  the  sum  of  42,000^.  This  deed  was 
accompanied  by  a  memorandum  of  agreement  of  even 
date,  by  which  it  was  agreed  that  the  defendants 
should  reconvey  the  estate  to  the  plaintiff  on  the 
repayment  of  the  sum  of  42,000/.,  with  interest,  within 
six  years  from  the  date  of  such  agreement.  The 
agreement  also  provided  at  consid^iible  length,  that 
the  defendants  in  such  event  should  be  recouped 
all  moneys  laid  out  in  improving  the  estate  by 
warping,  and  other  expenses  consequent  thereon, 
including  the  defendants*  personal  expenses  in  super- 
intending, Ac.  No  money  was  paid  to  the  plaintiff 
at  the  time  of  executing  the  deeds,  but  the  balance 
was  accounted  for  in  manner  acknowledged  in  writing 
by  the  plaintifil 

The  plaintiff  in  his  bill  alleged  that  the  intention  of 
the  parties  in  1844,  was  a  mortgage — not  a  sale  with 
a  right  of  re-emption ;  and  that  he  had  not  had  proper 
professional  assistance,  when  he  executed  the  deeds  in 
question ;  also  that  the  mortgaged  premises  constitated 
an  estate  of  large  and  increasing  value. 

A  great  deal  of  evidence  was  hrought  forward  on 
each  side  to  show  the  intention  of  the  parties  at  the 
time  when  they  executed  the  deed  and  memorandnm 
of  1844 ;  and,  on  behalf  of  the  plaintifi;  evidence  of 
surveyors,  Ac.,  that  the  mortgaged  premises  in  1844 
must  have  been  of  not  less  value  than  80,000^ 

The  defendants  by  their  answer  denied  the  plaintiffs 
allegations  as  to  intention  and  want  of  professional 
assistance. 

/e»eZ  and /dWMiietf  for  the  plaintiff,  and  <?©«»  for  i 
defendant  in  the  same  interest,  contended : — 

Ist.  That  the  intention  of  the  parties  to  the  deed 
and  memorandum  of  1844  was  to  effect  a  mortgage, 
and  not  a  sale  with  a  right  of  re-emption ;  and  that 
the  plaintiff  had  not  had  proper  professional  assistance, 

Douglas  v.  Oulverwell,  8  Giff.  266. 
2nd.  (a)  That  it  is  not,  competent  for  a  mortgagee 
to  purchase  from  a  mortgagor  his  equity  of  redemption 
coupled  with  a  proviso  for  re-emption,  so  as  to  chan^ 
the  mortgage  into  a  conditional  sale.  They  cited,  and 
commented,  in  support  on, 

Neujcomb  v.  Bonham,  1  Yem.  8 ; 

Talbot  V.  BraddiU,  1  Yem.  188 ; 

Hwoard  v.  Harris,  1  Yem.  190 ; 

FuUhrope  v.  FoeUr,  1  Yem.  476  ; 

WiUeUr.  WtMuU,  1  Yem.  488  ; 

ManUne  v.  Ball,  2  Yem.  84  ; 

Spwrgeon  ▼.  Collier,  1  Eden,  S5 ; 

Vemanr.  Bethell,  2 Eden,  110 ; 

Lawley  ▼.  Hooper^  Z  Atk.  278 ; 
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Longuet  t.  Sckamf  1  Yes.  Sen.  402 ; 

PauUU  y.  AUomey-OenercU,  Hardr.  465 ; 

Brown  v.  CoU,  14  SiixL  427. 
(5).  That  the  fact  of  there  being  more  than  one 
instrument  is  immaterial, 

Smar  v.  Greentoay,  19  Ves.  412. 
(c).  That  time  was  not  of  the  essence  of  the  agree- 
ment  of  1844,  consequently  plaintiff  is  entitled  to 
redeem, 

Pegg  ▼.  Wisden,  16  Beav.  289  ; 

Talbot  V.  BraddUl,  1  Vem.  183. 
3rd.  That  it  appeared  clearly  by  the  evidence,  that 
the  mortgaged  premises  were  in  1844  of  the  value  of 
not  less  than  80,000Z.  This  is  a  material  circum- 
stance, and  is  important,  whether  as  proof  of  the 
intention  of  the  parties,  or,  assuming  the  transaction 
to  have  been  a  sale,  as  a  ground  in  itself  for  the  Court 
to  rectify  the  deed  of  1844.  It  is  true  that  the  de- 
fendants have  not  been  challenged  to  prove  the  value 
«f  the  mortgaged  property  in  1844,  but  there  is 
evidence  before  the  Court,  which  shows  that  a  sale  of 
the  mortgaged  property  in  1844  for  42,000?.  must 
have  been  a  sale  at  a  gross  undervalue.  And  the 
plaintiffs,  therefore,  are  entitled  either  to  have  leave 
to  amend  their  bill  by  inserting  such  an  allegation  of 
mdervalue,  or,  at  the  least,  to  have  their  bill  dismissed 
^thout  prejudice  to  their  filing  another, 

HiU  V.  FUHn,  4  Bro.  P.  C.  640  ; 

BtUamy  v.  Sabine,  2  Ph.  425  ; 

Mayy,  Smith,  7  H.  of  L.  Ca.  750  ; 

Earl  of  Damley  v.  London,  Chatham,  and  Dover 
Bailtoay  Compamy,  1  N.  R.  409  ; 

MUford  on  Pleadings,  63,  826  (1st  ed.); 

DamUlVa  Chancery  Practice  (last  ed.),  364  ; 

Watis  V.  Hyde,  2  PhilL  406,  cmUra. 

BaUy,  Q.a,  and  Hothouse,  Q,C.,  for  Charles 
Wright,  the  principal  defendant,  denied— 

1st.  That  the  intention  of  tihe  parties  was  a  mort- 
gage. It  was  a  bond  fide  sale,  coupled  with  a  right  of 
re-emption. 

2nd.  That  a  conditional  sale,  coupled  with  a  right 
of  re-emption,  will  be  set  aside,  notwithstanding  the 
partieg  hold  the  position  of  mortgagor  and  mortgagee. 
Thejdted  and  commented  on,  in  addition  to  the  above 
cases, 

Bnaworth  v.  ChiffUhs,  6  Bro.  P.  C.  184 ; 
Davis  V.  Thomas,  1 IL  &  H.  506  ; 
WiUioTna  v.  (horn,  5  M.  &  C.  303 ; 
BarreU  y.  Sabine,  1  Vem.  268 ; 
Aldcrson  v.  WhiU,  2  De  G.  &  J.  97. 

Anderson^  Q.C.,  and  Bosch,  appeared  for  other 
^endanti. 

Jusel,  in  reply. 

2  Kat,  1868. 

KnansBSur,  Y.-C,  after  commenting  at  some  length 
^  Am  efidflODe  respecting  the  intention  of  the  parties 
whtt^Miy  oeeotod  the  deed  and  memorandum  of  1844, 


and  expressing  his  conviction  they  had  intended  a  bond 
fide  sale,  coupled  with  a  right  of  re-emption  within 
six  years,  said— He  now  came  to  the  next  point  which 
had  been  raised  on  the  part  of  the  plaintiff.  The 
former  point  was,  of  course,  a  question  of  fact :  the 
point  he  had  now  to  consider  was'  a  question  of  law. 
It  had  been  contended,  that  even  if  the  intention  was 
that  which  the  defendant  asserted,  and  which  he  had 
decided  it  to  have  been,  it  was  an  intention  at  vari- 
ance with  the  law  of  this  Court,  which  this  Court  will 
not  sustain,  and  would  not  allow  to  be  carried  out. 
It  was  contended,  that  assuming  that  you  can,  as 
between  mortgagor  and  mortgagee,  have  an  absolute 
sale  by  the  mortgagor  to  the  mortgagee  of  his  equity 
of  redemption,  it  cannot  be  accompanied  with  a  right 
of  repurchase  on  the  part  of  the  mortgagor,  that  is, 
the  vendor ;  that  that  was  a  transaction  which  the 
Court  would  not  support. 

After  considering  the  several  cases  which  had  been 
cited  it  appeared  to  him  that  this,  at  all  events,  was 
clearly  established  —  and  established  at  a  time  when 
there  existed  what  can  hardly  be  said  now  practi' 
cally  to  exist,  a  dass  of  persons  called  ''money 
scriveners,"  who  were  always  dealing  between  bor- 
rowers and  lenders  in  these  transactions,  and  who 
were  always  inventing  contrivances  to  the  prejudice 
of  the  borrowers  and  in  favour  of  the  lenders,  for 
whom  they  were  acting  in  the  transaction  —  that  if 
the  parties  to  the  transaction,  whatever  were  its  form, 
— ^whatever  was  the  language  in  which  i{  was  couched, 
or  the  machinery  which  was  to  carry  it  into  effect, 
—designed  a  loan  of  money  and  security  for  that 
loan,  or  security  for  an  existing  debt,  the  trans- 
action must  be  redeemable  like  any  mortgage,  even 
although  it  were  otherwise  expressed.  In  other  words, 
if  a  mortgage  transaction  was  intended  as  a  security,  the 
Court  would  not  allow  the  right  of  redemption  to  be 
crippled  and  hampered  by  any  arrangement  between 
the  parties  at  the  time.  That  was  well  established 
as  a  general  rule.  But  that  broad  role,  like  any 
other  general  rule,  was  liable  to  some  exceptions: 
for  example,  there  were  one  or  two  cases  of  this 
sort  —  where  the  object  of  the  transaction  was  not 
merely  a  loan  of  money,  but  one  party  meant  to 
benefit  the  other.  It  was  a  sort  of  settlement  be- 
tween relations,— a  condition  of  things  in  which  one 
relation  desired  to  benefit  the  other ;  and  there  the 
Court,  although  it  did  cripple  the  right  of  redemp- 
tion, upheld  the  transaction.  However,  there  was  no 
doubt  that  the  broad  rule  was  this  :  The  Court  would 
not  allow,  either  by  any  instrument  contemporaneous 
with  the  deed  in  question,  or  by  anything  which 
this  Cllourt  would  regard  as  a  simultaneous  arrange- 
ment or  part  of  the  same  transaction,  the  right  of 
redemption  in  any  way  to  be  hampered  and  crippled 
where  a  security  was  intended.  That  the  Court  would 
allow  the  parties  by  a  subsequent  arrangement  to 
enter  into  a  transaction  by  which  the  mortgagor  sells, 
or  releases,  or  conveys,  or  gives  up  his  equity  of  re- 
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demption,  and   makes   the  estate  out  and  out  the 
estate  of  the  mortgagee,  was  dear. 

The  only  xemaining  question  was  this  : — Could  it 
be  done  coupling  with  the  transaction,  not  a  ligjht  of 
redemption,  but  a  right  of  re-emption  upon  given 
terms,  and  within  a  given  fixed  time  ?  That  it  could 
be  done  HmplicUer  was  clear. 

Now,  there  was  not  one  single  case  cited  which 
decided  that  this  could  not  be  done — ^that  there  was 
anything  illegal  in  it.  Was  there  anything  in  the 
nature  of  the  transaction  which  showed  it  could  not  be 
done  ?  That  it  was  a  transaction  which  the  Court  will 
look  at  with  the  utmost  jealousy,  care,  and  scrutiny, 
was  unquestionable ;  but  was  there  anything  in  the 
nature  of  it  illegal  ?  Why  should  it  be  illegal  ?  Were 
there  not  authorities  which  showed  that  this  Court 
would  regard  it  as  legal  ? — and  that  i^  after  jealous  in- 
vestigation and  scrutiny,  the  Court  found  that  the 
transaction  was  intended  so  and  so,  and  that  there 
was  nothing  whatever  in  the  objections  brought  for- 
ward by  the  conveying  party  to  show  that  the  transac- 
tion was  not  fair,  and  right,  and  reasonable,  and  what 
it  ought  to  be,  the  Court  would  uphold  it  ? 

Without  going  through  the  numerous  caaea^  he 
would  refer  first  of  all  to  the  case  in  the  House  of 
Lords  of  Engworth  v.  GfiffUht,  which  was  cited  from 
the  fifth  volume  of  Brown's  Parliamentary  Cases, 
p.  184,  Hr.  Tomlins'  edition.  The  maiginal  note  was 
this — "The  mortgagor  of  aa  estate  releases  the  equity 
of  redemption  to  the  mortagee"  (so  that  here  was  the 
relation  at  the  time  exiBting  of  mortgagor  and 
mortgagee)  "for  a  valuable  consideration ;  the  mort- 
gagee at  the  same  time  gives  the  morlgagor  a  note, 
that  if  he  should  within  a  year  pay  a  certain  sum, 
being  the  original  mortgage  money,  amd  the  considera- 
tion for  the  release  of  the  equity,  he  (the  mortgagee) 
would  sell  and  convey  to  him  the  premises."  Htire 
was  a  distinct  case,  precisely  in  point ;  the  mortgagor 
and  mortgagee  entering  into  a  subsequent  airangement 
by  which  the  mortgagor  releases  his  equity  of  redemp- 
to  the  mortgagee,  and  the  mortgagee  gives,  not  a  right 
of  redemption,  but  a  special  right  of  repurchase  within 
a  given  time  upon  certain  tenns.  Of  couiae  there  was 
a  great  deal  of  argument  on  the  subject ;  that  it  was 
crippling,  in  fact,  the  right  of  redemption ;  that  it 
was  a  device  to  escape  the  old  rule,  and  so  on. 
"  Held,  that  tlus  was  an  original  agreement  between 
the  parties  "  ^that  ia  to  say,  not  a  part  of  the  same 
transaction),  "and  did  not  operate  as  a  defeasance 
of  the  release,  or  raise  any  new  equity  to  the  mort- 
gagor ;  and  that  the  money  not  being  paid,  the  party 
was  not  entitled  to  any  relieL"  That  was  upon  appeal 
from  the  Court  of  Ezchequer.  Now,  it  had  been 
suggested  that  the  case  was  decided  on  other  grounds. 
Of  coarse,  in  all  thoae  cases  in  Brown's  Parliamentaiy 
Bq^orts,  they  had  not  the  opinions  of  the  noble  and 
learned  lords  who  decided  the  various  casee^  but  they 
had  the  margLnal  notes,  which,  although  perhaps  not  in 
all  cases  implieitly  to  be  relied  np<»i,  veiy  generally  re- 


presented fairly  the  ground  of  decision ;  and  the  ground 
of  decision  was  not  stated  to  be  anything  else  than 
this — that  it  was  not  ^rt  of  the  original  transaction, 
the  mortgage,  but  that  it  was  a  separate  transaction, 
a  new  transaction,  and  one  which  might  be  upheld. 

There  was  another  case,  that  of  Sevier  v.  Greenwai, 
decided  by  Sir  William  Grant,  the  case  of  a  cUdim; 
but  stili,  a  dietwai  from  Sir  WiUiam  Giant  was  wliat 
any  judge  would  consider  a  very  safe  guide  to  follow. 
There  there  was  "  a  mortgage  for  1000  years,  to 
secure  807.,  which,  by  assignment,  became  vested 
in  the  defendant  Greenway."  So  that  the  plaintiff 
and  Greenway  stood  in  the  relation  of  mortgagor  and 
mortgagee — "  a  conveyance  was  made  in  November, 
1799,  reciting  the  mortgage  and  the  assignment}"  of 
the  mortgagee — "  and  that  the  defendant  Greenway," 
the  mortgagee,  "  had  lent  to  the  plaintiff,  then  entitled 
to  the  equity  of  redemption,  the  farther  sum  of  502.,  and 
had  contracted  to  purchase  the  property  in  mortgage 
at  1507.  ;  out  of  which  the  defendant  was  to  retam 
the  807.  and  507. ;  and  declaring  that  the  plaintiff"— 
the  mortgagor — "granted  and  released  the  premises 
to  the  defendants,  Greenway  and  Marchant,  their  hein 
and  assignsi,  to  the  use  of  Marchant  during  tke 
life  of  Greenway,  in  trust  for  Greenway,  with  re- 
mainder to  Greenway  and  his  heirs,  subject  to  a  proviso, 
that  if  the  plaintiff  should,  within  two  yeara^  be 
minded  to  repurchase  the  premises^  he  should  pay 
to  the  defendant  Greenway  1507.,  with  lawful  interest." 
That  was  a  case  directly  in  point — that  of  a  mortgagor 
and  mortgagee ;  and  then  by  a  subsequent  trassactioD 
— an  agreement  for  conveyance — they  agreed  to  convey 
the  equity  of  redemption  to  the  mortgagee,  but  with  a 
conditLon  that,  within  a  fixed  time,  upon  certain 
terms,  the  mortgagor  should  have  a  right  of  repur- 
chase. There  were  other  circumstances  in  the  case 
on  which  Sir  WiUiam  Grant  decided,  that,  in  point  of 
fact,  the  parties  intended  a  mortgage,  and  must  be 
treated  to  have  meant  a  mortgage  ;  but  the  judjgment 
stated  it  thus—"  If  this  had  rested  upon  the  convey- 
ance of  November,  1799,  possession  being  taken'  — 
that  is,  of  course  by  the  possessor— "I  do  not  see 
why  it  dionld  be  considered  otherwise  than  as  a  sale. 
Then  he  goes  on  to  show,  there  were  circumstances  by 
which  the  parties  clearly  afterwards  treated  it  as  & 
mortgoge  ;  and  then,  as  to  the  conveyance  of  the 
equity  of  redemption  with  the  right  of  repurchase,  he 
saw  no  reason  why  the  Court  should  consider  it  other- 
wise than  as  a  sale. 

Both  those  cases,  as  well  as  several  other  cases, 
were  cited  by  Lord  Cottenham  in  William  y.  Oic^y 
where  the  question  was  of  this  sort : — "There  was  a 
conveyance  as  upon  an  absolute  sale,  accomptfuad  by 
a  contemporaneous  agreement  for  reconveyance  npo» 
payment  on  a  day  certain,  of  the  purchase-money  vm 
interest,  and  of  the  expenses  of  the  present  convey- 
ance, which  had  been  paid  by  the  pnrchaser.  ^^ 
it  was  held  on  a  bill  for  redemption  brought  after 
the  day  certain  had  passed,  to  have  been  aaalq,  ^ 
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k  proyko  for  lepantuae,  and  not  a  martgB^.** 
"Sow,  that  c«sd  ^d,  not  agree  witli  the  present 
(886,  in  this  respeot — that  it  was  not  a  trans- 
action between  mor^pngor  and  mor^^agee ;  and,  there- 
foK,  he  did  not  refer  to  it  as  an  authority  npon  the 
present  qaestion,  but  only  for  the  purpose  of  diowing 
that  Lord  Cottenham,  when  considering  the  various 
cases  of  actual  conveyance  with  a  right  of  repurchase, 
leferred,  among  other  cases,  to  the  cases  of  Enneorth 
T.  GriJUhSf  and  Sevier  v.  Greenway,  and  treated  them 
both  as  having  been  decided  upon  the  question, 
whether  the  transaction  was  a  transaction  which  the 
Cmrt  would  uphold  as  being  an  absolute  conveyance, 
subject  only  to  a  specific  right  of  repurchase  on  cer- 
tain terms,  and  at  a  certain  time :  Lord  Cottenham 
treated  them  so,  and  cited  them  accordingly. 

Then,  with  those  authorities,  and  under  those  cir- 
cTimstanceB,  upon  what  ground  could  he  take  upon 
tinaelf  to  decide,  that  such  a  transaction  was  impos- 
sible ?  He  repeated  it  again,  because  it  could  not  be 
too  strongly  borne  in  mind,— that  if  a  party  who  has 
^de  the  conveyance  challenges  the  transaction  as  a 
sale  ont  and  out,  and  insists  upon  it  that  it  was  a 
mortgage  transaction  intended  as  a  security,  and  that 
the  form  was  merely  a  device  to  cover  the  real  inten- 
tion of  the  parties,  or  for  the  purpose  of  giving  an 
aivantage  to  the  mortgagee  as  against  the  mortgagor, 
or  of  getting  him  within  his  power,  or  upon  whatever 
grounds  the  party  who  made  the  conveyance  may  afber- 
^^  challenge  the  transaction,  this  Court  would  look 
^th  the  utmost  nicety,  care,  suspicion,  and  even 
J«lon5y,into  every  one  of  those  grounds  brought  forward 
by  the  party  who  complains  of  the  transaction,  to  see 
whether  upon  any  one  of  those  grounds  there  was 
Miyihing  on  which  the  Court  should  say  the  transac- 
tion OD^t  not  to  prevaiL  But  if,  after  looking  into 
*2  those  grounds,  the  Court  found  there  was  nothing 
<^f  the  kind,  it  would  uphold  the  transaction.  As 
^pected  the  present  transaction,  he  saw  no  more 
^^*o^  for  setting  it  aside,  and  treating  it  a  mere 
^°^%ige,  than  for  setting  aside  any  other  bond  fide 
purchase. 

"  was  lastly  contended  that  where  the  Court  saw 
^^^^  was  apoint  raised  by  the  evidence  which  was  not 
'^'iently  raised  by  the  bill,  this  Court  would  take  one 
^  other  of  these  two  courses— it  would  either  at  the 
hearing  allow  the  bill  to  be  amended  and  the  case  to 
^  on  agam,  and  after  the  amendment  the  new  ques- 

'^'^  to  be  raised,  and  evidence  to  be  gone  into  on 

th  Bides,  and  in  fact  the  whole  case  reopened ;  or,  if 
^  Court  would  not  do  that,  it  would  at  all  events,  if  it 
^^^mscd  the  bill  as  not  being  capable  of  being  sup- 
I*rted  on  the  grounds  which  were  adduced— the  case 

'^g  capable  of  being  supported  on  other  grounds — 
"^company  that  dismissal  with  a  deckration  that  it 
^^  to  be  a  dismissal  without  prejudice  to  any  other  bill 
*^»ch  the  plaintiff  might  think  it  right  to  file  upon 
|hs  .subject  Now  that  the  Court  had  jurisdiction  at 
^he  hearing  to  direct  the  cause  to  stand  over  for  the 


purpose  of  amendment,  and  not  merely  by  adding 
parties,  was  a  proposition  which  he  apprehended  ho 
could  not  hold  to  be  otherwise  than  established  by  the 
cases  ;  but  even  the  cases  which  established  it  showed 
that  it  was  only  to  be  used  with  the  most  sparing  care, 
and  only  where  there  were  special  reasons  which  made 
it  just  and  right  it  should  be  so  dealt  with.  Lord  Cotten- 
ham, no  mean  judge  in  cases  of  practice  and  pleading, 
was  very  averse  to  it ;  at  the  same  time.  His  Honour 
admitted  it  had  been  done.  He  confessed  he  should 
be  very  slow  to  do  it  in  any  case  ;  although  he  should 
notfeelhimself  justified  in  refusing  to  do  it  where  justice 
could  not  be  properly  done  without  it  For  example, 
there  might  be  a  case  depending  on  the  Statute  of 
Limitations,  and  if  the  bill  was  not  allowed  to  stand 
over  to  file  a  new  bOl,  then  that  new  biU  would  not 
be  within  the  Statute  of  Limitations.  He  mentioned 
that  as  an  illustration  of  a  case  in  which  justice  might 
require,  contrary  to  the  general  rule,  that  the  Court 
should  allow  the  bill  to  stand  over,  with  leave  to 
amend  to  raise  new  points. 

The  question  was  raised  before  the  Lords  Justices 
in  the  case  of  Lord  DanUey  v.  The  London,  Chatham, 
and  Dovar  Sailway  Company*  in  wluoh  the  Lord 
Justice  Turner  suggested  this  :  that  no  rule  could  be 
laid  down,  but^  perhaps,  the  proper  course  would  be, 
if  the  matter  as  to  which  amendment  was  required 
was  raised  by  the  hill,  but  not  so  raised  as  it  ought 
to  be,  to  allow  it  to  be  raised  by  amendment  If  it 
were  not  so  raised,  or  if  it  ware  connected  witii  an  issue 
raised  by  the  bill,  then,  if  the  Court  allowed  it  at  all 
—that  is,  if  it  saw  that  the  evidence  was  so  strong 
that  the  point  thus  raued  by  the  evidence  ought  in 
some  way  to  be  taken  advantage  of  by  the  plaintiff, 
— ^it  might,  in  dismissing  the  bill,  accompany  its 
dismissal  with  a  direction  that  it  should  be  withou 
prejudice. 

Of  course  he  need  not  say  that  if  he  saw  reason  in 
the  present  instance  to  adopt  either  of  those  courses, 
he  should  feel  himself  justified  in  adopting  that 
suggestion. 

His  Honour  concluded  by  saying  that  neither  the 
allegations  of  undervalue  or  of  undue  pressure  made  at 
the  bar  had  been  proved.  Although  the  defendants 
had  not  been  challenged  to  prove  the  value  of 
the  mortgaged  premiBes  in  1844,  there  was  evidence 
before  him  which  convinced  him  that  the  value  of  the 
property  did  not  then  exceed  40,000^  ;  it  had,  in 
feet,  been  sold  for  42,0002. 

The  bill  must  be  dismissed,  simplicUer^  with  costs. 

NoU,* — ^The  order  made  by  the  Lords  Justices  was  : 
that  the  plaintiff  should  be  at  liberty  to  withdraw 
replication,  and  to  amend  within  a  month  such  parts 
of  his  bill,  as  he  might  be  advised,  by  adding  any 
statement,  and  praying  any  further  or  other  relief, 
relative  to  the  agreement  of  June,  1858. 
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FOWLEB  V.   HATNES. 


Stuart,  V.-C. 
7  Mat,  1868. 

Practice — Receiver — Execution, 


Where  an  order  of  the  Court  has,  by  mistakty  put  a 
receiver  in  possession  of  goods,  the  proper  course  for  a 
judgment  creditor,  seeking  to  levy  execution  against  them, 
is,  to  move  to  discharge  the  order,  or  to  apply  to  be 
examined  pro  interesse  sao. 

This  suit  was  instituted  to  administer  the  real  and 
personal  estate  of  Peter  Fowler,  of  whose  will  Edward 
Haynes,  a  defendant,  was  executor  and  trustee.  A 
receiver  had  been  appointed,  and  the  order  putting 
him  in  possession,  had,  by  mistake,  as  was  now  alleged, 
included  goods  which  were  the  private  property  of 
Edward  Haynes. 

A  petition  was  presented  by  a  judgment  creditor  of 
Edward  Haynes,  praying  in  the  alternative  that  he 
might  be  permitted  to  levy  execution  on  these  goods, 
notwithstanding  the  possession  of  the  receiver,  or 
might  be  examined  jmv  interesse  suo. 

Matins,  Q.C,,  and  Martindale,  for  the  petitioner, 
cited, 

Russell  Y.  East  Anglian  Railway  Company,   8 
Mac.  &  O.  118. 

Craig,  Q,C,,  and  ffavUand  Burke,  contrd, 

Stuabt,  Y.-C,  said,  that  the  application  for  per- 
mission to  levy  execution  was  improper.  The  proper 
course  was  for  the  judgment  creditor  either  to  move 
to  discharge  the  order,  alleged  to  be  erroneous,  or  to 
apply  to  be  examined  pro  interesse  suo. 

An  order  for  such  examination  was  made  ac- 
cordingly. 

Stuart,  V.-0.     |   ^^^  ^  ^ 

7  Mat,  1868.         )       ^^  v.  x^uI!iu 

Practice — Production  of  Documents  by  Plaintiff 
—15  &  16  Vict.  c.  86,  $.  20. 

A  defendant  who  has  made  the  usual  affidavit  as  to 
documents  may,  although  he  has  not  yet  complied  with 
an  order  to  make  a  further  affidavit  cu  to  a  particular 
document,  call  upon  the  plaintiff  to  produce  his  docu- 
m^ents. 

In  this  case  the  defendant,  after  having  made  the 
usual  affidavit  as  to  documents,  had  been  ordered  to 
make  a  further  affidavit  as  to  the  possession  of  a  par- 
ticular document,  specified  by  the  plaintiff.  Before 
such  farther  affidavit  had  been  filed,  the  defendant 
took  out  a  summons  in  Chambers  to  compel  the  plain- 
tiff to  produce  the  documents  in  his  possession,  and  an 
order  was  made  accordingly. 

Racon,  Q,C»,  and  0.  Lake  Russell,  for  the  plaintiff, 
now  moved  to  discharge  the  order,  on  the  ground  that 


such  an  order  could  not  be  obtained,  until  the  defen- 
dant had  made  a  full  discovery  as  to  the  documents  is 
his  possession.  That  his  first  affidavit  did  not  contaia 
such  a  discovery  was  evident  from  his  having  been 
ordered  to  make  a  second.  They  cited, 
15  &  16  Vict,  c  86,  8.  20. 

Osborne,  Q.C,,  eoatrd. 

Stuart,  V.-C,  said,  that  the  20th  sect,  of  the  15 
&  16  Vict  c.  86,  authorised  the  Court,  at  the  instimce 
of  a  defendant,  who  had  either  not  been  required  to 
answer  or  had  made  a  sufficient  answer,  to  make  a 
special  order  on  the  plaintiff,  '^  unless  the  Court  should 
make  any  order  to  the  contrary."  The  practice  in 
such  cases  was  plain.  If  the  defendant  was  at  all  in 
default— if  he  had  omitted  anything  that  he  wss 
bound  to  do — no  order  could  be  made  in  bis  favour. 
But  if  this  were  not  so,  his  right  was  clear.  In  the 
present  case  the  defendant's  first  affidavit  wu  not 
insufficient.  The  plaintiff  had  made  a  special  case  as 
to  a  particular  document,  and  the  Court  had  pnt  him 
in  a  position  similar  to  that  which  he  would  hare 
occupied,  had  he  amended  his  bill,  and  chaiged  the 
possession  of  this  document  specifically.  It  was  on 
this  ground  that  the  defendant  was  ordered  to  make 
an  additional  affidavit.  But  at  the  time  when  he 
obtained  the  order,  he  was  not  at  all  in  de&ult,  and 
was,  therefore,  entitled  to  the  production  he  required. 

Motion  refused  with  costs. 


Stoarty  V.-C. 

8  Mat,  1868. 


t^ 


Bbiek  V,  Lewis. 


Solicitor's  Lien— Taking  Client  under  a  ca.  sa. 

A  solicitor  ?uu  a  lien  on  costs  awarded  to  Ms  dM 
and  such  lien  is  not  discharged  by  taking  (he  dient  in 
execution  under  a  writ  of  csl  so. 

The  plaintiff  in  this  suit,  after  having  obtained  » 
decree,  by  which  the  defendants  were  ordered  to  j«y 
him  his  costs,  had  changed  his  solicitors.  This  was  a 
petition  presented  by  the  former  solicitors,  claiming* 
lien  for  their  costs,  upon  the  costs  awarded  to  O'Bnen, 
and  seeking  to  realise  it. 

It  appeared  that  the  petitioners  had  obtained  judg- 
ment at  law  against  O'Brien  in  respect  of  the  bbsda 
demand,  and  had  sued  out  a  writ  of  ca.  sa.,  which  had 
been  executed,  and  under  which  O'Brien  was  still  "^ 
custody. 


fondf 


Jessel,  for  the  petitioners. 

1st.  A  solicitor  has  a  lien  for  his  costs  on  any 

which  the  dient  obtains  through  the  order  of  the 

Court  , 

2nd.  The  Uenisnot  affected  by  tsking  the  debtor 

body  under  tkca.  sa, 

Lloyd  V.  Mason,  4  Hare,  182. 

Oreene,  0.0,^  and  Gates,  contrA, 
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1st.  A  solicitor's  lien  only  attaches  where  there  is 
{ome  definite  fimd  nnder  the  control  of  the  Coort. 

2nd.  The  lien,  if  it  erer  existed,  has  been  discharged 
bf  taking  the  debtor  in  execution, 
l&2Vict.  C.110,  s.  16; 
Mor^n  V.  CubiUy  8  Exch.  612  (see  per  Parke,  6., 

p.  «5) ; 
Jauralde  v.  Parker,  80  L.  J.  Ex.  (n.  8.)  237. 
And  as  to  the  nature  of  a  solicitor's  lien, 
Hffyd  V.  Manael,  22  L.  J.  Q.  B.  (n.  8.)  110  ; 
Barker  v.  St,  QuirUin,  12  Mee.  &  W.  451. 

Ihyd  v.  Mason  is  distingoishable  from  the  present 
case.  There  an  attachment  was  issaed,  and  an  attach- 
raent  is  a  mode  of  punishment,  not  like  a  ea.  m.,  a 
mode  of  satisfaction, 

Dflrigs  V.  Bmh^  1  Younge,  Exch.  Rep.  858. 

Brook^Kxnk  for  the  defendants  in  the  soit. 

Stuabt,  V.-C,  said,  that  a  solicitors  lien  for  his 
cccts  was  founded  on  the  rules  of  this  Court  and  the 
principles  of  common  sense.  It  had  been  argued, 
tliat  by  taking  the  body  in  execution  the  petitioners 
^  waiTed  their  right.  But  the  cases  at  Law  did  not 
govern  this  Ciourt,  and  such  a  doctrine  had  never  been 
idnutted  in  Equity.  A  mortgagee  did  not  lose  his  hold 
on  the  land  by  imprisoning  the  mortgagor's  person. 
There  was  no  pretence  for  saying  that  the  ca.  sa.  had 
satisfied  the  debt,  or  deprived  the  solicitor  of  his  lien 
on  the  fond  which  his  own  diligence  had  recovered. 
The  order  would  be,  that  the  defendants,  after  deduct- 
^6  the  costs  of  their  appearance  to  this  petition, 
should  pay  the  balance  over  to  the  petitioners.  He 
(lid  not  think  it  was  a  case  for  costs  against  O'Brien. 


injunction — Lease — Covenant  against  Sales  by 
Auction —  Under-lease — Notice, 

•^A  vnder-leeue  of  a  akop  contained  eaepress  permission 
M  (he  under-lessee  io  carry  on  sales  by  auction  there  : 
^tH  the  original  lease  there  was  a^covenant,  of  which 
^  under-lessee  had  no  actual  notice,  against  permit- 
^  9uch  sales  to  he  carried  on  there  without  lioenoe 
frvn  the  landlord.  An  injunction  was  granted,  at  the 
iviance  of  the  landlord,  to  prevent  such  sales  from 
^  carried  on. 

^  cireumstance  of  an  under-lease  of  a  house  oceu- 
Mlya  company  being  made  by  the  secretary  of  that 
^^pany,  who  has  of  himself  no  power  to  alter  the 
'^«re  of  the  occupation,  is  of  itself  sufficient  to  put 
^  under-lessee  on  inquiry  into  the  lessor's  title. 

i  purchaser  cannot  plead  no  notice  if  he  abstains 
frm  calling  fir  information  to  which  he  is  entitled 

The  bin  in  this  suit  was  filed  by  J.  F.  Parker  against 


W.  T.  Whyte,  C.  J.  Adams,  A.  Sparks,  J.  J.  Salmon, 
and  S.  Atkinson. 

The  plaintiff,  being  lessee  of  the  house  878,  Oxford 
Street,  for  a  term  of  twenty-one  years,  from  the  25th 
of  December,  1842,  underlet  it  on  the  9th  of  June, 

1861,  for  the  then  residue  of  the  term,  less  seven  days, 
to  the  defendants,  Whyte  and  Adams,  who  intended 
to  use  it  as  the  place  of  business  of  the  London  Oeneral 
Coal  Company.  The  under-lease  contained  a  covenant 
not  to  permit  any  sale  by  auction  to  be  made  upon  the 
premises  without  the  licence  of  the  plaintiffl 

The  business  of  the  coal  company  was  carried  on  on 
the  basement  floor ;  and  on  the  17th  of  September, 

1862,  Hammond,  the  secretary  of  the  company,  entered 
into  an  agreement  with  the  defendant  Sparks,  whereby 
he  let  the  remainder  of  the  house  to  the  latter  for 
three  months  from  the  29th  of  that  month,  with  a 
provision  for  continuing  the  tenancy  for  three  months 
longer,  and  so  on  from  time  to  time  until  three  months' 
notice  of  discontinuing  it  should  be  given  by  either 
party.  There  was  no  provision  as  to  sales  by  auction 
contained  therein. 

On  the  10th  of  AprU,  1863,  Sparks  agreed  in  writing 
to  let  the  shop,  which  formed  part  of  the  house,  to 
the  defendant  Atkinson  for  six  months,  from  the  18th 
of  April;  Atkinson  agreeing  '*to  use  the  said  shop 
only  for  the  sale  of  Birmingham  and  Sheffield  goods, 
jewelleiy,  clocks,  and  cloths."  At  the  foot  of  the 
agreement  were  these  words,  "  A.S.  Mr.  S.  Atkinson 
to  sell  his  goods  by  auction.'* 

The  defendant  Salmon  was  employed  by  Sparks  to 
carry  on  sales  by  auction  in  the  shop. 

No  application  was  ever  made  to  the  plaintiff  for  a 
licence  to  cany  on  sales  by  auction ;  and  on  learning 
that  such  sales  were  being  carried  on  there,  he  gave 
notice  to  Salmon  to  desist,  and  subsequently  filed  this 
bill  to  restrain  him  and  the  other  defendants  from  act- 
ing in  breach  of  the  covenant 

A  motion  was  now  made  for  an  injunction. 

Oiffardf  Q,C,t  and  ffetherington,  appeared  for  the 
plaintiff. 

JSverett,  for  the  defendants,  except  Whyte  and 
Adams,  urged  by  way  of  defence,  that  Atkinson  had 
no  notice  of  the  covenant  in  the  lease  of  1861.  He 
argued  that  such  notice  was  necessary  in  order  to  sup- 
port the  application  for  an  injunction,  as  the  covenant 
did  not  run  with  the  land, 

Tulk  V.  Moxhay,  2  Ph.  774. 
Atkinson  could  not  be  bound  by  every  covenant  in 
the  original  lease,  otherwise  there  would  be  an  end  of 
the  distinction  between  an  under-lease  and  an  assign- 
ment, 

Moore  v.  Qreg,  2  Ph.  717. 
The  remedy  of  the  plaintiff  was  by  re-entry, 
Moses  V.  Taylor,  11  W.  R.  81. 

Qiffard,  Q.C,  in  reply,  submitted  that  Atkinson 
had  not  used  reasonable  diligence  in  inquiring  into  the 
title. 
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Wood,  V.-C,  said,  that  a  peraon  conld  not  be 
allowed  to  take  a  sub-lease  of  a  house  and  enter  into 
possession,  and  then  turn  round  and  say  that  he  was 
entitled  to  disregard  the  covenants  in  the  original 
lease  simply  because  (which  was  the  excuse  made  here) 
he  had  asked  no  questions  about  them.  It  was  true  that 
it  was  unusual  to  ask  such  questions,  and  probably,  if 
they  wen  asked,  lessors  would  stipulate  against 
inquiries  into  their  titles.  If  Atkinson  had  taken  his 
lease  under  such  a  stipulation,  a  very  difficult  question 
would  hare  arisen  as  to  how  far  he  ought  to  be  held 
bound  by  the  original  covenants ;  but,  as  the  case 
stood,  he  had  not  exercised  the  privilege  given  him  by 
the  law  of  inquiring  into  the  title,  and  must  be  taken 
to  have  notice  of  the  covenants. 

He  could  not  accede  to  the  proposition  that  the 
proper  remedy  was  by  re-entry ;  though  a  sub-lessee 
might  break  the  covenants,  yet  the  original  tenant 
might  be  a  highly  desirable  one,  and  the  landlord 
ought  not  to  be  compelled  to  deprive  himself  of  such 
a  tenant  by  re-entering. 

It  was  then  pointed  out  to  his  Honour  that  certain 
inquiries  had  been  made  by  Atkinson,  and  the  facts 
relating  to  them  appeared  to  be  these  : — 

On  the  7th  of  April,  Sparks  asked  Atkinson  to  take 
the  shop  in  question,  ahd  on  the  9th  of  April  the  wife 
of  the  latter  met  Sparks  there  by  appointment,  in  order 
to  see  it  When  there,  she  asked  whether  *'  he  could 
let  the  shop  for  auction.''  He  replied  that  he  could. 
She  then  asked  him  to  produce  his  leaBe,  which  he 
promised  to  do. 

On  the  10th  of  April,  the  above-mentioned  agree- 
ment was  executed,  but  it  did  not  contain  the  words  at 
the  end. 

On  the  12th  of  April,  part  of  the  rent»  which  was 
payable  in  advance,  was  paid  to  Sparks  by  Mrs. 
Atkinson,  who  again  asked  him  to  produce  lus  lease. 
He  refused  to  show  it,  but  read  it  to  her.  She  then 
remarked  that  the  agreement  with  Atkinson  ought  to 
have  contained  permission  to  carry  on  sales  by  auction, 
on  which  Sparks  added  the  words  at  the  foot  of  the 
agreement. 

Wood,  Y.-C,  held  that  sufficient  inqmry  had  not 
been  made.  The  circumstance  of  the  agreement  with 
Sparks  being  entered  into  by  the  secretary  of  a  com- 
pany, who  could  not  of  himself  alter  the  nature  of  the 
occupation,  ought  to  have  put  Atkinson  on  further 
inquiry.  A  purchaser  could  not  shield  himself  under 
the  plea  of  no  notice,  if  he  abstained  from  obtaining 
information  to  which  he  was  entitled  by  law. 

Minute, — Salmon  consenting  to  have  the  bill  dis- 
missed as  against  him  without  costs,  an  injunction  in 
terms  of  the  covenant  was  granted  against  the  other 
defendants. 

iVirfe.— See, 
Jona  V.  Smith,  1  Ha.  43, 
and  the  cases  cited  there,  p.  ^2. 

WUbraham  v.  Znvesey,  18  Beav.  209. 


Wood,  \r.-C.    I   j^  Turbutt'b  Ebtaie. 
7  Mat,  1868.      J 

Practice — Petition — Lea$es  and  Sales  of  SetUd 
Estates  Act,  19  ^  20  Vict,  a  120,  a.  16, 17, 
36 — Lunatic  not  found  so  by  Inguisitum. 

The  Court,  on,  application  for  the  purpose,  dispensed 
with  a  Itmaiic,  tiM  found  so  by  inquisitum,  being  wadi 
a  party  to  a  petition  under  the  Leases  and  SeUes  ofSettkd 
Estates  Act,  it  appearing  that  the  lunatic  had  a  praeiU 
right  to  a  definite  cmnual  sum  out  cf  the  sttHed 
property. 

C.  M,  Boupell  applied  to  the  Court  to  dispense  with 
a  person  who  was  a  lunatic,  but  not  found  bo  bj 
inquisition,  being  made  a  party  to  a  petition  under  the 
Leases  and  Settled  Estates  Act. 

The  lunatic  was  entitled  to  an  income  of  200Z.  per 
annum  out  of  the  settled  property.  The  Act  contains 
no  provisions  for  the  exercise  of  the  powers  thereby 
conferred  by  or  on  behalf  of  lunatics  who  have  not 
been  found  to  be  so  by  inquisition.  See  sections  16, 
17,  36. 

Re  Franklin's  Settled  Estalea,  7  W.  S.  45, 
was  cited  in  support  of  the  application. 

Wood,  Y.-C,  assented  on  learning  that  the  lunatic 
had  a  present  right  to  a  definite  sum  out  ef  fhe  pio- 
perty,  observing  that,  whatever  was  done,  the  Court 
wonld  take  caie  to  secure  this  for  the  lunEtic's  benefit. 


Hotroyd,  Comr. 

7,  8  May,  1868. 


Be  Wheeler. 


Suspicious  Claim  against  Estate — Refusal  hjf 
Trustees  of  Composition  Deed  to  Pay. 

Trustees  of  a  composition  deed  under  (he  Bankruptcy 
Aet  0/1861,  refusifng  to  pay  a  suspieious  ekam  on  ^ 
debtor's  estate,  ordered  to  pay  it,  but  aUowed  thdt 
costs  out  of  the  dividend  due  to  the  claimant. 

In  this  case,  Wheeler,  the  debtor,  had  executed  « 
troflt  deed  in  December,  1861,  whereby  he  assigned  all 
hJB  personal  estate  (except  leaseholds)  to  Husteesfiff 
the  benefit  of  his  creditors.  This  deed  yna  duly  w- 
gifltered.  Miss  Groves  was  a  creditor  for  M.  lO^i  ^^ 
which  amount  she  had  executed  the  deed,  and  her  sig- 
nature to  it  was  attested  by  the  solicitor  to  the  present 
trustees.  It  appeared  that  her  debt  was  madeupoi 
advances  made  by  her  to  Wheeler  at  different  times, 
for  which  he  gave  her  his  acknowledgment,  written  on 
separate  bits  of  paper.  After  the  registrsiien  of  ^ 
above-mentioned  deed.  Hiss  Groves,  thii^ting  *•  ^^^ 
a  more  formal  security  for  her  advances,  asked  Wheeler 
to  give  her  one,  and  he  thereupon  gave  her  »P"f"^ 
note  for  the  full  amount,  which  note  was  dated  in  1860, 
but  bore  a  stamp  apparently  issued  in  Febmaiy  in  *  ^ 
present  year.    Tbia  transaction  having  come  to  th« 
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tjsiovliedge  of  the  trnstoes,  they  required  Miss  Groves 

tc^soIistaatiAtQ  her  claim  on  the  debtor's  estate  by  a 

s±:patQtaiy  dedaratioii,  the  form,  of  which  was  supplied 

Uc^  her  by  the  izustees  or  their  solicitor,  which  declara- 

ti.«o  ake  accoijdiiigly  made.    The  trustees  realised  the 

pnroperty  of  the  debtor,  and  proceeded  thereupon  to 

pdj  a  dividend  of  is.  in  the  pound.    They  refused, 

howvver,  to  pi^  Hiss  Groves,  alleging,  in  a  letter 

written  to  her,  or  to  her  solicitor,  ' '  that  they  would  not 

pay  one  farthing  until  compeUed  to  do  so  by  a  Court  of 

Ljnr."   Accordingly,  Miss  Groves  took  out  a  summons 

against  them,  and  upon  that  summons  the  case  came 

cm  in  this  Court.    In  support  of  her  application,  she 

made  an  affidavit  verifying  the  above  facts,  and  sub- 

fitantiating  her  claim.    She  also  produced  a  memcnan- 

dma  book,  containing  entries  of  moneys  paid  by  her  to 

or  for  the  benefit  of  the  debtor,  from  time  to  time, 

iKtireen  1859  and  the  piesent  time.    It  also  appeared, 

from  her  affidavit,  that  for  some  years  she  had  been 

lodged  and  boarded  with  Wheeler's  family,  and  that 

tlieae  advances  had  been  made  at  Wheelei^s  request  to 

bis  wife,  during  his  absence. 

DoruK,  for  MisB  Groves,  contended  that  the  defect  in 
the  promiiBory  note,  caused  by  the  faultiness  of  the 
itBop,  was  easily  to  be  aeoounted  for  by  Miss  Groves' 
ignorance  of  law. 

^yky,  amird,  said  that  the  refusal  on  the  part  of 
the  trustees  to  pay  in  this  case,  arose  from  a  suspicion 
that  no  debt  whatever  was  due  from  "Wheeler  to  Miss 
Groves.  There  was  much  doubt  whether  the  entries 
in  the  memorandum  hook  were  genuine,  and  the  stamp 
on  the  promissory  note  could  not  have  been  issued  out 
of  the  office  for  more  than  a  year  after  the  written  date 
appearing  upon  it 

Dmi  replied. 

His  Hokour  said,  that  there  being  the  oath  of  Miss 
Groves  in  sabetantiation  of  her  claim,  and  nothing  to 
ca&txadict  it,  he  felt  bound  to  admit  the  claim.  The 
sospiciouy  however,  entertained  by  the  trustees  of  its 
validity,  was  justifiable,  and  they  were  perfectly  right 
JA  requiring  evidence  of  the  validity  of  the  demand 
vhifih  she  made  on  the  debtor's  estate.  There  was 
no  doubt,  moreover,  that  the  entries  in  the  memoran- 
dum book  had  all  been  made  at  the  same  time,  which 
was  an  additional  reason  for  suspicion.  In  admitting 
the  claim,  therefore,  he  should  abstain  from  visiting 
on  the  trustees  the  costs  of  the  present  application. 
He  accordingly  ordered,  that  the  trustees  should  pay 
the  dividend  to  Miss  Groves,  deducting  therefrom  their 
own  costs; 


Holroyd,  Comr.  ^  i^laforest. 
12  Mat,  1863. 


! 


^fect  of  Order  of  Discharge,  vot  finally  dravm 
ttp-^£^facy  to  Bavkrv/pt  after  Order  of  Dis- 


charge, granted  hU  riot  dravm.  up  —  Bank- 
ruptcy Ant,  1861,  ML  170, 171. 

Property  gwen  to  "bankrupt  dwring  ike  ihiriy  days 
aUotved  for  appeal  hy  the  17l8t  sect,  of  the  Bank- 
ruptcy Act  of  1861,  and  before  the  order  of  discharge 
has  been  finally  drawn  up  and  signed,  wiUpass  to  the 
assignees,  and  not  to  the  bankrupt. 

This  was  a  special  case  for  the  opinion  of  the  Court. 

On  the  6th  of  October,  1862,  the  debtor  was 
a^udged  a  bankrupt.  On  the  22nd  of  October,  1862, 
the  meeting  took  place  for  the  choice  of  assignees,  and 
on  the  28th  of  November,  1862,  the  bankrupt  passed 
his  examination,  and  obtained  an  order  of  dischai^ 
On  the  80th  of  December,  1862,  the  thirty  days 
required  by  the  statute  having  elapsed,  the  order  of 
discharge  was  drawn  up,  signed,  and  sealed.  The 
usual  advertisement  was  put  in  the  newspapers  and 
Oazette  on  the  2nd  of  January,  1861,  and  was  as 
follows : — 

"The  Bankruptcy  Act,  1861.— Notice  is  hereby 
given,  that  the  Court,  acting  in  the  prosecution  of 
a  petition  for  abjudication  of  bankruptcy,  filed  on  the 
6th  day  of  October,  1862,  by  C.  K.  R.  Laforest,  of  59, 
Bupert-street,  Haymarket,  in  the  county  of  Middlesex, 
Wine  Merchant'iB  Clerk,  did,  on  the  28th  day  of 
October,  1862,  grant  the  said  bankrupt  an  order  of 
discharge. 

«H.  P.  RocHB,  Registrar." 

In  the  mean  time,  and  on  the  2nd  day  of  December, 
186%  Mrs.  Jane  Martha  Welsh,  who  had  by  her  will, 
dated  10th  Jannaiy,  1860,  bequeathed  to  the  bank- 
rupt a  legacy  of  1007.  and  one  equal  seventh  part 
of  the  residue  of  her  estate,  died.  Her  will  was  duly 
proved  by  the  two  executors  therein  named,  one  of 
whom  has  since  died.  The  bankrupt  applied  to  the 
surviving  executor  for  the  payment  of  his  legacy,  as 
being  entitled  thereto  by  having  obtained  his  order  of 
discharge.  The  executor,  however,  considered,  that  the 
Older  of  dischaige  not  having  yet  been  formally  drawn 
up,  he  ought  not  to  pay  the  legacy  to  the  bankrupt 
without  the  express  order  of  the  Court  The  question, 
then,  for  the  opinion  of  the  Court  was,  whether  the 
bankrupt  or  his  assignee  was  antitied  to  receive  this 
legacy. 

Bagley,  for  the  assignee,  referred  to  the  170th 
sect,  of  the  Bankruptcy  Act  of  1861  :— "  The  order 
of  discharge  shall  not  be  drawn  up  until  after  the 
expiration  of  the  time  allowed  for  appeal."  By 
sect.  171,  the  time  allowed  for  appeal  was  "thirty 
days  after  any  order  of  discharge  shall  have  been 
allowed  or  reftised."  Now,  the  order  of  discharge  could 
not  bear  date  until  it  was  drawn  up.  It  could  not  be 
drawn  up  until  thirty  days  had  elapsed ;  consequently 
it  could  not  take  effect,  and  no  property  could  pass  to 
the  bankrupt  in  the  interval  between  the  pronouncing 
of  the  judgment  and  the  drawing-up  of  the  order.    So 
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the  legacy  must  pass  to  the  assignee.  He  dwelt 
further  on  the  distinction  between  the  wording  of  the 
new  Act  and  that  of  the  Act  of  1849,  pointing  out 
that  in  the  latter  the  word  **  allowance"  of  the  certi- 
ficate was  always  used;  in  the  new  Act  the  phrase 
was  **  order  of  discharge  taking  effect."  There  was  no 
hardship  in  this  legacy  passing  to  the  assignee  if  the 
facilities  given  to  bankrupts  under  the  new  law  were 
taken  into  account;  for  whereas  under  the  old  law 
there  must  have  been  separate  meetings  for  the  last 
examination  and  the  granting  of  the  certificate,  under 
the  present  law,  as  in  this  very  case,  the  debtor  passed 
his  examination  and  obtained  his  discharge  at  the 
same  meeting.  Moreover,  the  new  law  gave  far 
greater  advantages  to  non-traders,  for  the  order  of 
dischai^e,  when  complete,  protected  their  future  pro- 
perty in  the  same  way  as  that  of  traders  had  always 
been  protected.  In  this  very  case,  the  debtor  was  a 
non-trader.     He  referred  to  the  case  of 

The  Riaea  Coal  and  Iron  Company,  8  Jur.  (n.  s.) 
900, 
in  which  the  Lord  Chancellor  laid  it  down,  that  the 
order  of  the  Court  must  be  accepted  for  all  purposes 
as  made  on  the  day  on  which  it  was  dated,  for  other- 
wise inconvenience  and  uncertainty  must  take  place. 

Hardy,  for  the  bankrupt,  admitted  that  there  was  a 
good  deal  of  obscurity  in  the  wording  of  the  Act  of 
1861,  but  thought  that  the  several  sections  could  and 
ought  to  be  reconciled.  It  was  to  be  remarked  that, 
in  reference  to  the  order  of  discharge,  the  following 
words  occurred— "taking eflFect,'*  "made,"  "allowed," 
"  granting,*'  "  obtaining."  He  contended  that  the 
order  of  discharge  must  be  taken  as  dealt  with  con- 
clusively when  the  judicial  act  of  pronouncing  judg- 
ment was  accomplished.  The  Court  thereby  discharged 
its  functions,  and  it  was  absurd  to  suppose  that  an 
important — its  most  important  function — should  re- 
main unevidenced.  He  referred  to  sect  171,  in  which 
the  words  "  allowed  or  refused  *'  occurred ;  words 
clearly  pointing  to  the  judgment  of  the  Commissioner, 
and  not  to  the  subsequent  and  merely  ministerial  act 
of  drawing  up  the  order  of  discharge.  The  word 
"  obtain*'  was  used  in  sect.  141  of  the  Act  of  1849  ;  as 
also  in  sects.  198  and  205  of  the  same  Act.  The 
same  word  was  to  be  found  in  the  new  Act,  and  was 
equivalent  to  the  phrase  "  allowance  of  certificate"  in 


the  Act  of  1849.  As  the  certificate  of  conformity  was 
complete  when  it  was  allowed,  so  also  was  the  order  of 
discharge  final  and  conclusive  from  the  time  that 
judgment  was  pronounced.  Would  it  be  contended 
that  the  bankrupt  could  be  taken  into  custody  after 
judgment,  though  the  thirty  days  had  not  elapsed  ? 
This  could  not  be  held,  seeing  tiiat  the  new  law  was 
more  favourable  to  debtors  than  the  old.  He  likened 
the  judgment  on  the  order  of  discharge  to  a  rule  nut, 
to  be  made  absolute  unless  cause  were  shown  to  the 
contrary,  and  the  very  words  of  the  rules  and  orders 
showed  what  the  intention  of  the  Legislature  was.  In 
sched.  17  to  the  Act  of  1861  were  these  words :— "  It 
was  a(^*udged  by  the  Court  that  the  said  bankrupt  was 
entitled  to  such  dischax^,  whereupon  such  diaduuige 
was  and  is  hereby  allowed  and  granted  aocoidin^y." 

Morgaai  appeared  for  the  executor,  and  submitted  to 
the  judgment  of  the  Court 

His  Honoub,  without  calling  for  a  reply,  said,  that 
it  seemed  to  him  that  the  construction  to  be  put  upon 
the  several  sections  referred  to  was,  that  the  judgment 
of  the  Court,  when  it  said  that  the  bankrupt  was  to  be 
granted  or  allowed,  or  was  entitled  to  an  order  of  dis- 
charge, was  inchoate  and  imperfect  until  the  expira- 
tion of  the  thirty  days.  The  order  of  discharge  freed 
the  bankrupt  from  all  debts,  but  the  words  of  the 
statute  were  plain,  that  such  order  could  not  bear 
date  until  the  expiration  of  a  certain  time  from 
its  being  granted,  and  could  not  take  effect  for 
the'  protection  of  property  coming  to  the  bank- 
rupt until  such  order  was  drawn  up.  It  was  that 
final  document,  so  drawn  up  and  signed,  which 
freed  the  bankrupt  from  all  debts  and  liabilities.  It 
could  not  be  taken  that  the  mere  adjudication  of  the 
Court  did  so.  There  was  to  be  something  more,— the 
expiration  of  a  certain  time  and  the  drawing  up  of  the 
order.  Reasoning  by  analogy,  under  the  old  law, 
after  a  certificate  was  signed  by  the  creditors,  even 
after  it  was  signed  by  the  Commissioner,  a  legacy 
such  as  this  would  have  passed  to  the  assignees  at  any 
time  before  the  certificate  was  confirmed  by  the  Lord 
Chancellor.  Under  the  circumstances  of  this  case,  he 
felt  bound  to  say  that  the  legacy  passed  to  the  assignee, 
and  not  to  the  bankrupt. 

Costs  out  of  the  estate. 


16  Mat,  1S6S.] 
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The  Ihhabitants  op  Pbestok, 
Appellants,  v.  Thb  Inhabi- 
TAirrs  OF  BULCKBUBK,  Re- 
spondents. 


Order  of  Removal — Residence  in  Unwn  far 
thret  yean — 24  ds  25  Vict,  c  65,  &  1 — 
Betrogpective  Operation, 

By  sect,  I  of  2i  Jb  25  Vict,  e,  55,  it  is  enacted,  that 
*' after  tJie  25(A  March,  1862,  the  period  of  three  years 
^Ulc  substituted  for  that  of  five,  specified  in  9dslQ 
Tid.  c  66,  seeL  1 ;  and  the  residence  of  a  person  in 
myfttrt  of  a  Union,  shall  have  the  same  effect  in  refer* 
c%u  toihe  provisions  of  the  said  section  cu  a  residence 
insnypari^: — 

Held,  that  such  "residence  of  a  person  in  any  part 
tf  a  Union,"  indvdes  a  residence  which  occurred, 
vMly  or  in  part,  before  the  25th  March,  1862. 

Case  stated  by  consent  of  tbe  parties  on  an  appeal 
from  in  order  of  two  justices  of  Lancashire,  dated  14th 
Kaicb,  1862,  removing  a  pauper  from  the  township 
d  Blackburn  to  the  parish  of  Preston.  During  the 
eighteen  months  immediately  preceding  the  14th  of 
Huch,  1862,  the  pauper  had  redded  in  the  respon- 
dent's township ;  and  during  the  three  years  imme- 
diately preceding  those  eighteen  months,  lie  had 
resided  in  the  township  of  Livesey.  The  respondent's 
tovnship,  and  the  township  of  liyesey  are  both  in  the 
Bkckbmn  Union. 

It  was  admitted  that  the  pauper's  legal  settlement, 
at  the  time  of  the  making  of  the  order,  was  in  Preston ; 
and,  therefore,  that  the  order  was  good  if  the  pauper 
vas  removable. 

By  9  &  10  Yict  c.  66,  s.  1,  it  is  enacted,  that  from 
a&d  after  the  passing  of  that  Act,  "  no  person  shall 
be  removed,  nor  shall  any  warrant  be  granted  for  the 
tmoTol  of  any  person  from  any  parish  in  which  such 
ptTsoii  shall  have  resided  for  five  years,  next  before 
the  application  for  the  warrant" 

By  24  &  25  Vict  c.  55,  s.  1,  it  is  enacted,  **  that 
^  the  25tb  day  of  March,  1862,  the  period  of  three 
years  shall  be  substituted  for  that  of  five  years, 
specified  in  the  1st  sect,  of  the  statute,  9  ft  10  Yict. 
c.  ^(i ;  and  the  residence  of  a  person  in  any  part  of  a 
Union  shall  have  the  same  effect  in  reference  to  the 
pMrisioDS  of  the  said  section,  as  a  residence  in  any 
I'orish."  The  question  for  the  opinion  of  the  Ck>urt 
^^,-~was  or  was  not  the  pauper  removable  to  the 
appeOauti*  paiah  at  the  time  of  the  making  of  the 
-jniert 


/.  B,  Maule,  for  the  respondents. 

The  latter  part  of  sect  1  of  24  &  25  Yict  c  55, 
which  declares  that  "the  residenoe  of  a  person  in  any 
part  of  a  Union  shall  have  the  same  effect  in  reference 
to  the  provisions  of  the  said  section,  as  a  residence  in 
any  paiiah,**  is  not  retrospective.  In  order  that  a 
pauper  may  become  irremovable  under  that  part  of 
the  section,  the  three  years'  residenoe  must  beg^  after 
the  passing  of  the  24  &  25  Yict  c.  55.  Here  the 
pauper  can  only  come  within  the  latter  part  of  the 
section,  if  he  comes  within  the  section  at  all ;  and, 
therefore,  the  order  of  removal  is  good.  It  is  con- 
tended, that,  according  to  the  tme  construction  of  the 
language  of  the  statute,  the  date  of  "the  25th  of 
March  next,"  named  in  this  section,  refers  to  the 
period  of  residence,  and  not  to  the  effect  which  that 
residence  is  intended  to  produce. 

Patchett,  for  the  appellants,  was  not  called  upon. 

CocKBTTBN,  G.J. — OuT  judgment  must  be  for  the 
appellant&  The  language  of  the  Act  does  not, 
perhaps,  express  the  intention  of  the  Legislature  as 
plainly  as  it  might  have  done ;  but  I  cannot  conceive 
any  reasons  why  the  operation  of  the  latter  part  of 
the  section  should  be  postponed  for  three  years,  and  I 
have  no  doubt  that  it  was  intended  that  ^e  effect  of 
the  whole  section  should  be  retrospective.  It  is  not 
disputed  that  the  former  part  of  the  section  is  retro- 
spective. The  order  of  the  justices  must  therefore  be 
quashed. 

Cboicpton,  Buloxbukk,  and  IdELLOB,  JJ.,  con- 
curred. 

Judgment  for  the  appellants. 


.! 


ElLSHAW  V.  JXJKBS, 


Q.B. 

12  Fxa,  7  Mat,  1868 

Partnership — Sharing  of  Profits — Undisclosed 
Partner — Principal  and  Agent 

T  and  W  having  become  jointly  indebted  to  J,  and 
being  unable  to  make  immediate  payment,  it  was  agreed 
between  them  that  the  three  should  purchase  some  land, 
upon  which  T  and  W  were  to  build  certain  houses,  J 
(who  was  an  ironm^mger)  supplying  the  necessary  iron" 
mffngery  only,  and  that  the  profits  arising  from  the 
sale  of  the  houses,  when  completed,  should  be  applied  in 
the  first  place  to  the  payment  of  the  debt  due  to  J,  and 
of  the  further  sum  due  for  the  ironmcngsry  supplied  by 
him^  J  agreeing  to  forego  his  debt  if  the  houses  did  not 
realise  sufficient  to  make  these  payments;  but  any  sur- 
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plus  remaining  after  they  were  made  was  to  belong  to 
T  and  W  alone.  In  pursuance  of  this  agreement  some 
land  was  (zccordingly  purchased  by  T,  W,  and  J, 
who  bound  themselves  to  the  vendors  to  build  certain 
houses  upon  it  wUhin  a  limited  tims,  J^or  the  purpoaes 
of  these  buildings,  T  and  W  bought  some  timber  from 
a  person  who  was  not  aware  cU  the  time  of  the  sale  of 
the  interest  which  J  had  tn  the  hu/ikUngs,  or  of  the 
arrangement  between  him  and  T  amdW,  In  em  action 
brought  agatTist  the  three  to  recover  the  price  of  this 
timJher: — 

Held,  per  Blaokbubk  amd  Melixib,  JJ.,  thai  T, 
W,  and  J  were  not  partners,  ao  as  to  render  J  Uaibie 
J&r  the  price  of  the  timber. 

Per  WiOHTMAir,  J. ,  that  J  was  so  liable,  being  under 
the  cimumstanees  a  partner  toith  T  and  W  in  ffic 
trcuisaetion. 

This  was  an  aetion  tried  before  Willesy  J^  at  Lhrar- 
pool  during  the  Winter  AeaiDeB,  1662. 

The  action  was  against  12ie  dafendamt  Jnkes,  md  two 
<ither  peraons  named  Till  and  Wynn,  for  goods  sold 
and  delivered.  Jukes  pleaded  mmguam  indebiteUus, 
hut  the  other  defendants  allowed  judgment  to  go  lyy 
default 

It  appeared  upon  the  trial  that  Wjnn  and  Till  were 
Jointly  engaged  in  bnildixig  houses,  and  that  Jukes, 
who  was  an  ironmonger,  had  supplied  them  with 
ironmongery,  for  which  they  wsre  indebted  to  him  In 
1S91.  There  being  a  difficulty  in  the  payment  of  this 
debt,  it  was  proposed  by  Wymi  and  Till,  and  agreed 
to  by  Jukes,  that  the  three  (Wynn,  Till,  and  Jukes) 
should  purchase  a  piece  of  land,  that  Wynn  and  Till 
49hould  build  houses  upon  it,  and  that  Jukes  should 
furnish  the  ironmongery  for  the  houses,  and  nothing 
•else,  and  that  he  should  be  paid  his  old  debt,  and  also 
for  the  ironmongery  supplied  in  the  building,  aad  any 
money  he  might  advance,  out  of  the  sale  of  the  houses 
when  built,  and  that  all  the  profits  beyond  what  would 
pay  JukeS)  should  belong  to  Wynn  and  TiU,  and  that 
if  the  speculation  wholly  failed,  Jukes  was  to  lose  his' 
H>ld  and  new  debt,  and  any  advances  he  might  make. 
In  pursuance  of  this  arrangement,  Wynn,  Till,  and 
Jukes  entered  into  a  joint  agreemeut  with  Messrs. 
Sanders  k  Barker  for  ^e  purchase  of  a  piece  of  land 
for  building,  and  the  three  agreed  jointly  with  the 
vendors  that  "ihey  would  build  three  dwelling-houses 
and  shops,  fit  for  habitation^  within  four  months  fircnn 
the  date  of  the  agreement,"  and  afterwaxds  seven 
other  houses.  The  agreement  also  contained  provisions 
for  payment  of  the  purchase  numey  by  Wynn,  Till, 
and  Juke^  and  also  for  advances  by  the  vendors  if 
required  by  the  purchasers  (Wynn,  Till,  and  Jukes),  to 
the  amount  of  55Q2.,  to  enable  them  to  build  the 
houses.  There  were  other  provisions  between  the 
vendors  and  the  three  jointly,  relating  to  the  under- 
taking. In  pursuance  of  the  agreement,  the  building 
was  commenced,  and  the  plaintiff  was  applied  to  by 
Wynn  and  Till  to  supply  them  with  timber  (the  price 


of  which  was  the  subject  of  the  present  action),  and 
which  was  used  about  the  building  of  the  houses. 
When  they  applied  to  the  plaintiff  to  supply  the 
timber  they  proposed  Jukes  as  a  surety;  but  the 
plaintiff,  who  knew  nothing  of  the  parties  before,  nor 
of  their  arrangements,  did  not  accept  Jukes  as  a 
surety,  and  sold  the  timber  upon  the  credit  of 
Wynn  and  TilL  SidMeqiiently  he  discovered  that 
Jukes  had  an  interest  in  the  houses  jointly  with  Wyim 
and  TiU,  and  brought  the  present  action  agyaat  tiie 
three. 

On  behalf  of  the  plaintiff,  evidence  was  given  of  tba 
agreement  between  the  vendors  of  t^  laud  and  the 
three  defendants ;  and  for  the  defence,  Jukes  sad  Till 
were  called  as  witnesses,  and  deposed  to  the  amnge* 
;  ment  made  between  Wynn  and  Till  of  the  one  pait, 
and  Jukes  of  the  other.  The  lesaned  Judge  directed 
the  jury,  that  if  they  believed  the  evidenee  given  oa 
behalf  of  the  defendant,  there  was  no  sudi  partnenhip 
between  Jukes  and  the  other  defiendautB  as  voold 
render  him  liable  to  the  plaintiC 

The  jury  having  returned  a  verdict  for  the  defendnrt 
Jukes,  the  learned  Judge  reserved  leave  to  the  phintif 
to  move  to  enter  a  verdict  for  1S32.  S».  16(1  against 
that  defendant.  In  pursuance  of  this  leave,  AspmU 
afterwards  obtained  a  rule  to  enter  a  verdict  for  the 
plaintiff,  and  also  for  a  new  trial  upon  the  ground  of 
misdirection,  and  that  the  verdict  was  against  the 
weight  of  evidence.    Against  this 

jraiiOi,  Q.a,  snd  Robins,  showed  cause.  Tbej 
dted, 

WOsany.  WkUsksad,  10  M.  &  W.  503; 
SamUe  v.  Mobertaon,  4  T.  B.  720  ; 
Cox  V.  Biekman,  8  H.  of  L.  Ca.  268,  306; 
Govihwaite  v.  Dwdewmih,  12  East  421 ; 
Gibson  v.  Xopton,  9  Bing.  207. 

MeaJlh  supported  the  rule,  citing, 

Story  on  Partnership,  c.  4,  ss.  55,  56 ; 

Fereday  v.  WigJUunck,  1  Russ.  &  MyL  45 ; 

Curling  v.  Robertson,  7  M.  &  Gr.  836 ; 

Barry  v.  Neisham,  S  C.  B.  641 ;  and 

Vere  v.  Ashby,  10  B.  &  Cr.  288. 

Our.  odv,  wK- 

7  MA.Y,  1868. 

Theleaaned  Judges  having  differed  in  opimoQ)^ 
following  judgments  were  now  read  : — 

WiGHTMAN,  J.— This  was  an  action  by  the  pUin*^ 
against  the  defendant  Jukes,  and  two  other  persons, 
named  Wynn  and  Till,  for  goods  sold  and  delivered; 
and  the  question  is,  whether  Jukes  was  liable  jointly 
with  Wynn  and  Till  as  a  partner  in  the  transaction, 
in  respect  of  which  the  goods  had  been  supplied  by 
the  plaintiff? 

[After  stating  the  facts  proved,  as  above  set  out,  the 
judgment  proceeded  as  follows  : — ] 

I  am  of  opinion  that  the  three  defendants  are  jointly 
liable  to  the  plaintiff  in  this  action.    The  timber, 
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thoagh  supplied  by  the  plaintiff  upon  the  application 
of  two  of  the  defendants  only,  and  npon  their  credit, 
vas  ordered  and  nsed  by  them,  for  the  performance 
of  a  work  to  be  executed  by  them,  jointly  with  Jake% 
and  for  Ms  as  well  as  their  benefit     It  is  true,  that, 
IS  between  themaelyes,  Wynn  and  Till  were  to  do  the 
work,  bat  Jokes  was  as  much  bound  to  do  it  as  they 
were.    What  they  did  was,  in  order  to  fulfil  a  contract 
which  the  three  were  jointly  bound  to  perform.   Jnkes 
ksew  that  timber  would  be  required  for  building  the 
hsmes ;  and  thoagh  by  arrangement  between  him,  and 
Wynn,  and  Till,  they  were  to  supply  it,  it  was  for 
^  beaefit  as  much  as  theirs  that  it  should  be  sup- 
plied, in  order  to  fiilfil  the  contract  that  he  had, 
jointly  with  them,   entered  into  with   tlie  Tendors 
of  the  land.     The    timber    must  be  had,    or   his 
and  their  contract  with  the  vendors   could  not  be 
pnformed,  and  in  aiding  and  obtaining  the  necessary 
apply,  it  seems  to  me  that  Wynn  and  Till  were 
3£tiQg,  as  far  as  regards  third  persons,  not  merely  for 
tliemselres,  bat  as  agents  for  Jukes,  who  was  as  much 
bound  to  obtain  timber  to  fulfil  their  joint  contract  as 
tliey  were.    Jukes,  by  contracting  with  the  vendors 
of  the  land  jointly  with  Wynn  and  TUl,  was  no  longer 
I  free  agent  as  respected  that  contract ;  he  was  jointly 
boood  with  them  to  the  performance  of  it ;  and  what- 
e^r  was  necessary  for  its  performance,  if  ordered  by 
^m  with  hia  knowledge   and  assent,  as  was  the 
use  in  the  present  instance,  must,  I  think,  be  con- 
lidered  as  ordered  by  his  authority,  and,   as  far  as 
i^jf€t£d  third    persons,   ignorant   of  this  private 
vningement  between  themselves,  he  was  a  partner 
with  them,    and    liable   as   such.      My  opinion   is 
^jnnded  upon  the  peculiar  circumstances  of  this  case, 
aod  mainly  upon  the  effect  of  the  contract  with  the 
Teadors  of  the  land.     The  cases  cited  upon  the  aigu- 
Joent  appear  to  me  to  be  distinguishable  from  'this, 
uui  especially  the  case  of  Cox  v.  Hicknuvn^  cited  from 
the  House  of  Lords  Gases,  the  circumstauces  of  which 
v^eit;  so  pecaliar,  that  the  decision  in  that  case  is 
^%  applicable  to  the  circumstances  of  this.     The 
OK  of  WUaan,  v.  Whitehead  appears  to  me.  to  be  of 
very  qnestionable  authority.      The  Court  gives  no 
n^uons  for  refusing  the  rule,  except  such  as  may  be 
ejected  from  observations  in  the  course  of  the  azgu- 
^&t  of  the  counsel  who  moved  unsuccessfully  for  a 
i^e.    Fiom  them  it  may  be  collected  that  the  Court 
^^  much  influenced  by  a  supposed  analogy  between 
^c  case  before  them  and  that  of  stage-coach  pro* 
pnetoTs,  where  each  horses  the  coach  with  his  own 
bursea  for  one  or  more  stages,  in  which  case  the  pro* 
r-:«toi^  of  the  coach  are  not  jointly  liable  for  provender 
applied  to  the  horses  of  each,  as  decided  in  Barton 
T.  Hanson  (2  Taunt.  49),  an  analogy  quite  inapplicable 
t^'  the  present  case,  and,  as  it  seems  to  me,  to  the  case 
i>ii   before    tiie  Court.      The    case  of  Barry  and 
^'^Jicr  V.  Neaham,  as  fin  as  it  goes,  is  in  favour  of 
ihe  plaintiff  in  the  present  case,  but  the  nearest  case 
ij  the  preaeot  of  any  that  were  cited,  is  that  of 


OouthwaUe  v.  Duckworth,  The  circumstances  of  that 
case  are  in  many  respects  similar  to  those  in  the  pre* 
sent,  and  the  remarks  of  Lord  EUenborough,  in  his 
judgment,  are  very  applicable  to  this  case.  Upon  the 
whole,  I  am  of  opinion  that  Jukes  was  a  partner  with 
the  other  defendants  in  building  the  houses  ;  that  the 
timber  was  suppUed  by  the  plaintiff  for  the  partner- 
ship's use  and  benefit,  that  the  defendant  Jukes  is 
liable  jointly  with  the  others,  and  that  the  verdict 
should  be  entered  against  them  all  for  1332.  29. 10(2. 

BuiCKBUBN,  J. — In  this  case  which  was  tried  before 
my  brother  WiUes^  at  Liverpool,  the  verdict  was  for 
the  defendant,  subject  to  the  leave  reserved.  A  rule 
was  obtained  to  set  aside  the  verdict  for  the  defendant^ 
Jukes,  a^d  to  enter  the  verdict  for  the  plaintiff  for 
1382.  2a,  lQd,y  or  for  a  new  trial,  on  the  ground  of 
nusdiiection,  or  as  against  evidence.  This  rule  came 
on  for  argument  in  the  sittings  after  last  term,  before 
my  brothers  Wightman,  Crompton,  Mellor,  and  my- 
self ;  my^brother  Crompton  was  obliged  to  leave  the 
Court  befi>re  the  completion  of  the  argument,  and,  con- 
sequwtly,  dees  not  take  any  part  in  this  judgment. 

The  action  was  against  Jukes,  Till,  and  Wynn,  for 
goods  sold  and  delivered.  Till  and  Wynn  allowed 
judgment  to  go  by  defiiult;  Jukes  pleaded  non  aa- 
sumpsit,  on  which  issue  was  joined.  On  the  trial  before 
my  brother  Willes,  it  appeared  in  evidence,  that  in 
Idaich,  1862,  the  plaintiff  was  applied  to  by  TiU  and 
Wynn,  who  were  then  engaged  in  erecting  some  build- 
ings at  Birkenhead,  to  supply  them  with  timber.  They 
proposed  Jukes  as  their  surety  ;  the  plaintiff  did  not 
accept  Jukes  as  a  surety :  ultimately,  however,  he  sold 
and  delivered  the  timber  to  TiU  and  Wynn,  on  their 
credit,  not  at  that  time  supposing  that  Jukes  had  any 
interest  in  the  matter.  His  case  at  the  trial  was,  that 
Jukes  was  a  concealed  partner  with  Till  and  Wynn  in 
the  transaction,  and  that  he,  the  plaintiff,  not  having 
known  this  at  the  time  when  he  gave  credit  to  Till  and 
Wynn,  was  entitled  to  recover  against  the  defendant 
Jukes  jointly  with  the  ostensible  partners.  And  it 
was  not  disputed  that  such  was  the  law,  the  only  ques- 
tion made  being,  whether  Jukes  was  a  partner  with  the 
two  other  defendants  in  this  purchase,  or  interested  in 
it  to  such  an  extent  as  to  be  jointly  liable  to  the 
plaintiff. 

The  plaintiff  proved  that  on  the  28th  of  February, 
1862,  very  shortly  before  the  purchsse  of  the  timber, 
Jukes,  Till,  and  Wynn  entered  into  a  joint  agreement 
in  writing  with  Messrs.  Sanders  &  Barker,  for  the 
purchase,  by  the  three,  of  a  piece  of  building  land ;  the 
three  v^mttiTig  themselves  to  complete  buildings  on  it 
according  to  a  specified  plan,  within  a  limited  time ; 
the  vendors  agreeing  to  make  advances  to  the  three^  to 
enable  them  to  complete  those  buildings,  the  three 
being  jointly  bound  to  pay  the  purchase  money,  and 
it  being  agreed  that  the  conveyance  of  the  land,  when 
all  was  paid,  was  iohQ  to  the  three. 

The  timber  for  the  price  of  which  this  action  was 


164 


THE  NEW  REPORTS. 


[16  Hay,  1863. 


brought  was  purchased  and  us^d  for  the  erection  of 
these  buildings.  There  could  be  no  doubt  that  Jukes 
had  bound  himself  to  the  vendors  Messrs.  Sanders  & 
Barker  to  cause  these  buildings  to  be  erected  ;  and  as 
between  him  and  the  vendors  he  was  a  principal  as 
much  as  Till  and  Wynn,  but  the  plaintiff  was  no  party 
to  the  agreement,  and  at  the  time  of  the  supply  was 
ignorant  of  its  existence,  so  that,  as  between  the 
plaintiff  and  Jukes,  the  agreement  formed  evidence 
that  Jukes  was  a  principal  in  the  erection  of  the 
buildings,  but  was  evidence  only,  and  open  to 
explanation. 

The  defendants  Jukes  and  Till  were  called  as  wit- 
nesses for  the  defence  ;  they  stated  that  Till  and  Wynn 
were  engaged  in  building  speculations  in  which  Jukes 
had  no  interest,  but  that  he  had  lent  them  various 
sums  of  money  amounting  in  January,  1862,  to  189Z.  ; 
that  he  had  refused  to  make  them  any  further  ad- 
vances, and  was  pressing  them  for  repayment.  It  was, 
according  to  their  evidence,  then  agreed  between  them, 
that  the  three  should  join  in  taking  a  piece  of  land  in 
their  joint  names ;  that  Till  and  Wynn  should  erect 
the  buildings  on  it  themselves,  Jukes,  who  was  an 
ironmonger,  supplying  them  with  the  ironmongery, 
and  it  was  further  agreed  that  Jukes  should  have  an 
interest  in  the  houses  to  this  extent,  that  he  should 
be  paid  out  of  their  proceeds  the  amount  of  his  old 
loan  lS9l.f  and  the  price  of  what  ironmongery  he  was- 
to  supply,  about  250/.,  but  no  more.  It  was  dis- 
tinctly sworn  that  the  agreement  was,  that  any  sur- 
plus was  to  be  Till  and  Wynn's,  Jukes  being  only  to 
take  out  the  amount  of  his  loan  and  the  ironmongery, 
but  if  the  proceeds  proved  insufficient  to  pay  that, 
Jukes  was  to  be  a  loser. 

On  this  evidence  the  case  was  left  to  the  jury,  who 
found  for  the  defendant.  The  learned  Judge  is  satis- 
fied with  their  verdict,  and  reports  that  the  jury  must 
be  taken  to  have  believed  Jukes  and  Till,  and  to  have 
found  that  the  arrangement  was  as  they  stated  it,  and 
that  Jukes  gave  no  authority  in  fact  to  Till  and  Wynn 
to  order  timber  on  his  account ;  but  he  reserved  the 
question  whether  the  defendant  Jukes  was  in  point  of 
law  a  partner,  and  as  such  liable. 

I  have  come  to  the  conclusion,  that  on  these  find- 
ings, the  defendant  Jukes  was  not  liable  for  the  goods 
purchased  by  Till  and  Wynn.  I  think  that  there  was 
evidence  that  the  three  were  jointly  engaged  in 
erecting  the  buildings,  which  would  have  supported 
a  verdict  for  the  plaintifil  The  undisputed  fact,  that 
Jukes  had  bound  himself  to  the  vendors  that  the 
buildings  should  be  erected,  showed  that  he  had  an 
interest  in  causing  them  to  be  erected,  and  rendered 
it;  probable  that  he  would  join  in  doing  so.  But  that 
&ct  alone  is  quite  consistent  with  his  being  no  party 
to  the  contracts  for  purchasing  the  materials,  or  pay- 
ing the  workmen  engaged.  The  whole  three,  Jukes, 
Till  and  Wynn  might  have  made  a  contract  with  a 
fourth  person  that  he  should  erect  the  buildings ;  and 
hongb  they  would  thus  have  caused  the  contractor 


to  erect  them   for  their  benefit,   it  would  be  im- 
possible to  say  that  they  would  have  made  them- 
selves   liable    to    the    tradespeople    employed   by 
that  contractor.    And  if  Jukes  in  fact,  bond  fide,  made 
a  similar  arrangement  with  Till  and  Wynn  by  which 
he  put  them  in  the  position  of  the  contractor,  I  think 
there  is  nothing  in  point  of  law  to  prevent  him,  unless 
the  interest  which  he  reserved  to  himself  in  the  houses 
constituted  him  a  partner,  at  least  as  to  third  persons, 
and  that  I  think  is  the  question  reserved.    Now,  ac* 
cording  to  the  defendant's  own  evidence,  he  did  reserve 
to  himself  some  interest  in  the  transaction.    He  was 
to  supply  part  of  the  material— -the  ironmongery— not 
as  selling  it  to  Till  and  Wynn,  but  on  the  terms  that 
the  price  of  that  ironmongery  and  his  original  debt 
should  be  paid  for  out  of  the  proceeds  of  the  buildings, 
and  he  had  made  himself  a  party  to  the  contract  for 
the  purchase  of  the  building  land,  so  as  to  secure  to 
himself  a  hold  over  the  land  to  secure  this  lien.    Bat 
I  do  not  think  this  is  such  an  interest  in  the  profits  of 
the  building  transaction  as   (at  least  since  the  late 
decision  of  the  House  of  Lords  in  Coz  v.  Hictmn) 
to  make  him  a  partner  in  it.     It  is  not  an  unnsnal 
thing  for  a  merchant  to  advance  money  and  furnish 
supplies  to  the  captain  of  a  ship  on  the  terms  that  he 
shall  have  a  bottomry  bond  giving  much  such  a  bene- 
ficial interest  in  the  ship  and  freight  as  this  arrange- 
ment gave  Jukes  in  the  buildings,  yet  I  think  no  one 
would  say  that  thd-  merchant  was  liable  as  a  partst-: 
with  the  captain  to  those  who  furnished  the  rest  of  the 
outfit  on  the  captain's  credit.     It  is  true  that  the  sup- 
posed case  is  one  in  the  usual  course  of  trade,  whil^ 
such  a  transaction  as  the  present  is  rather  out  of  the 
ordinary  course  of  business  ;  and  that  there  always  is  &  ' 
possibility  that  a  person  who  is  really  a  partner  may  en-  j 
deavour  to  cloak  his  interest  by  an  apparent  arrange-  | 
ment  of  this  sort.     These  were  fiur  topics  for  the  con- 
sidoration  of  the  jury,  and  were,  no  doubt,  urged  upon 
them  by  the  counsel  for  the  plaintiff ;  but  the  jn? 
have  found  that  in  fact  the  evidence  given  on  the 
defence  was  true,  and  that  Jukes  did  not  in  fact  gi^* 
authority  to  TiU  and  Wynn  to  buy  timber  for  him  I 
and  the  learned  Judge  who  tried  the  cause  is  satisfied 
with  the  finding. 

Several  cases  were  cited  on  the  argument,  but  tfl 
principal  discussion  was,  very  properly,  on  the  rece 
case  of  Cox  v.  Hickman  ;  for  not  only  was  the  whole 
subject  there  very  much  discussed,  but  the  decis» 
being  in  the  House  of  I^ords  it  supersedes  all  earm^ 
authorities  inconsistent  with  that  decision,  and  as  I3i 
as  the  judgment  goes,  is  binding  on  aU  inferior  tri- 
bunals.    In  that  case  there  was  a  deed  of  compoaUo"' 
by  which  it  was  arranged  that  the  business  of^^ 
Stanton  Iron  Company  should  be  carried  on  by  trus  e 
for  the  purpose  of  paying  the  creditors,  ^^,^^^ 
extent  under  their  control,  and  the  point  decided   ^ 
that  the  terms  of  the  particular  deed  were  not  sa^  ^^^ 
to  make  the  creditors  who  had  executed  »    *    ^^ 
the  trade  debts  of  the  Stanton  Iron  Company- 


15  iU\\  1803.] 


THE  NEW  KBPORTS. 


165 


doubt,  therefore,  the  case  was  peculiar  in  its  circum- 
stances ;  but  still,  I  think,  we  can  collect  from  the. 
judgment  of  the  House  principles  sufficient  to  show 
that,  in  the  present  case,  the  airaugement  found  by 
the  jury  to  be  the  true  one^  did  not,  as  a  matter  of 
law,  constitute  a  partnership. 

Lord  Cranworth  in   his  judgment   said,    "  The 
liability  of  one  partner  for  the  acts  of  his  co-partner  is, 
in  truth,  the  liability  of  a  principal  for  the  acts  of  his 
i^t.    Where  two  or  more  persons  are  engaged  as 
inrtnera  in  an  ordinaiy  trade,  each  of  them  has  an 
inipUed  authority  irom  the  others  to  bind  all  by  con- 
tracts entered  into  according  to  the  usual  course  of 
bosmess  in  that  trade.    Every  partner  in  trade  is,  for 
the  ordinary  purposes  of  the  trade,  the  agent  of  his 
copartners,   and   all   are,  therefore,  liable   for  the 
ordinaiy  trade  contracts  of  the  others.    Partners  may 
stipulate  among  themselves  that  some  one  of  them 
cidy  dmll  enter  into  particular  contracts,  or  into  any 
contracts,  or  that,  as  to  certain  of  their  contracts, 
cone  shall  be  liable  except  those  by  whom  they  are 
actoally  made;  but  with  such  private  arrangements 
third  persons  dealing  with  the  firm  without  notice 
Lire  no  concern.    The  public  have  a  right  to  assume 
that  every  partner  has  authority  from  his  co-partners 
to  bind  the  whole  firm  in  contracts  made  according  to 
the  ordinary  usages  of  trade."    He  then  proceeds  to 
consider  the  great  question  in  that  case,  viz.  whether 
the  terms  of  the  deed  under  which'the  business  of  the 
Stanton  Iron  Company  was  carried  on,  were  such  as  to 
make  the  creditors  who  had  executed  it  partners  as  to 
those  dealing  with  that  firm.    He  says,  "  It  is  often 
said  that  the  test,  or  one  of  the  tests,  whether  a 
person  not  ostensibly  a  partner  is,  nevertheless,  in 
contemplation   of  law,  a  partner,  is  whether  he  is 
entitled  to  participate  in  the  profits.    This,  no  doubt, 
is  in  general  a  sufficiently  accurate  test ;  for  a  ligkt  to 
participate  in  profits  afibrds  cogent,  often  conclusive, 
eTirlence  that  the  trade  in  which  the  profits  have  been 
made  was  carried  on  in  part  for  or  on  behalf  of  the  person 
setting  up  such  a  claim.    But  the  real  ground  of  the 
liability  is,  that  the  trade  has  been  carried  on  hyperwns 
oding  on  hia  hthalf.    When  that  is  the  case  he  is 
liable  to  the  trade  obligations,  and  entitled  to  its  profits, 
or  to  a  share  of  them.    It  is  not  strictly  correct  to  say 
that  his  right  to  share  in  the  profits  makes  him  liable 
to  the  debts  of  the  trade.    The  correct  mode  of  stating 
the  proposition  is  to  say,  that  the  same  thing  which 
entitles  him  to  the  one  makes  him  liable  to  the  other ; 
namely,  the  fact  that  the  trade  has  been  carried  on  on 
hia  behalf— i.  e.  that  he  stood  in  the  relation  of  prin- 
cipal towards  the  persons  acting  ostensibly  as  the 
traders,  by  whom  the  liabilities  have  been  incurred, 
and  under  whose  management  the  profits  have  been 
made." 

The  juxy  have,  in  the  present  case,  found  that  the 
defeudajxt  Jukes  did  not  in  fact  intend  to  give  autho- 
rity to  Tin  and  Wyxm  to  order  the  timber  for  him ; 
todfbs  ^jMrtioii,  acooiding  to  the'passage  I  have  just 


quoted  firom  Lord  Cranworth's  judgment,  is,  not 
simply  whether  Jukes  had  an  interest  in  the  profits  of 
the  trade,  but  whether  he  had  such  an  interest  in  them 
as  to  make  the  trade  be  carried  on  on  his  behalf  so 
that  he  stood  in  the  relation  of  principal  towards  Til 
and  Wynn,  who  incurred  this  liability. 

Lord  Cranworth  afterwards  uses  language  very 
applicable  to  the  present  case.  He  says,  ''The 
debtor"  (in  TiU  and  Wynn)  **  is  still  the  person  solely 
interested  in  the  profits,  save  only  that  he  has 
mortgaged  them  to  his  creditors.  He  receives  the 
benefit  of  the  profits  as  they  accrue,  though  he  has 
precluded  himself  from  applying  them  to  any  other 
purpose  than  the  discharge  of  his  debts.  The  trade  is 
not  carried  on  by  or  on  account  of  the  creditors.'* 
Taking  this  to  be  the  law,  and  it  was  so  necessary  for 
the  decision  in  Cox  v.  Sickman,  that  I  think  it  must 
be  considered  as  the  decision  of  the  House  of  Lords,  it 
certainly  seems  to  me  to  follow  that  the  arrangement 
which  the  jury  have  found  to  have  really  existed 
between  Jukes  and  Till  and  Wynn  did  not  make  him 
liable  to  the  plaintiff  on  the  contract  which  they  made 
for  the  purchase  of  the  timber.  It  is  not  necessary  in 
this  case  to  consider  how  far  the  older  cases  are  over- 
ruled by  the  decision  of  Cox  v.  Hickman;  for  it  seems 
to  go  fiir  enough  at  least  to  decide  this  case. 

The  rule  was  obtained  on  the  ground  of  misdirec- 
tion ;  but  that  was  merely  as  a  precaution  in  case  the 
point  intended  to  be  reserved  was  not  sufficiently 
raised.  It  seems  to  me  that  the  case  was  one  fit  to 
leave  to  the  jury,  and  was  properly  left  to  them,  and 
that  their  verdict  ought  not  to  be  disturbed. 

Mellos,  J. — The  question  in  this  case  was,  whether 
the  defendant  Jukes  was  jointly  liable  with  the  two 
other  defendants,  Wynn  and  Till,  in  respect  of  certain 
timber  supplied  by  the  plaintiff  upon  the  orders  and 
on  the  credit  of  Wynn  and  Till,  for  the  purpose  of 
erecting  certain  houses  at  Birkenhead,  which  all  the 
defendants  had  contracted,  with  Messrs.  Sanders  ft 
Barker,  to  build,  upon  a  piece  of  land  purchased  of 
them? 

It  appeared  that  Wynn  and  Till,  being  indebted  to 
Jukes^  who  was  an  ironmonger,  for  ironmongery  goods 
supplied  by  him  to  them,  proposed  to  him  that  he 
should  join  them  in  the  purchase  of  a  piece  of  land, 
and  build  certain  houses  upon  it,  and  that  he  should 
supply  the  ironmongery,  and  they  the  other  materials 
required  in  the  building  of  the  houses ;  and  that  out 
of  the  profits  expected  to  arise  therefrom,  that  he 
should  be  paid  his  existing  debt  of  189^.,  as  well  as 
the  price  of  the  ironmongery  to  be  supplied  by  him  to 
the  houses;  but  that  any  surplus  of  profit,  after 
satisfying  those  claims,  should  exdunvdy  belong  to 
Wynn  and  Till;  and  that;  in  the  event  of  no  profit 
arising.  Jukes  should  forego  his  debt,  and  the  value  of 
the  ironmongery  to  be  supplied. 

The  plaintiff,  at  the  time  he  supplied  the  timber 
for  the  houses,  was  not  aware  that  Jukes  was  inte- 
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rested  in  the  building,  or  connected  with  Wynn  and 
Till  in  the  speculation  ;  but  the  timber  was  supplied 
by  the  plaintiff  on  the  credit  of  Wynn  and  TiR 
alone. 

Under  these  circmnstances,  to  entitle  the  plaintiff 
to  recover  against  Jukes,  he  must  make  out  that  the 
elation  between  these  three  defendants,  arising  out  of 
their  joint  contract  to  build  the  houses,  amounted  to 
an  actual  partnership,  so  as  to  confer  an  authority  to 
bind  the  others  in  respect  of  all  orders  given  in 
furtherance  of  the  object  of  the  contract ;  or  he  must 
show  that  Jukes  actually  authorised  the  order  given 
by  the  other  defendants  to  the  plaintiff  to  supply  the 
goods  in  question.  If  he  fidla  in  establishing  either 
of  these  propositions,  his  rule  must  be  discharged.  It 
is  not  contended  that  Jukes  expressly  sanctioned  the 
Older  for  the  goods  on  his  own  behalf ;  on  the  contrary, 
the  agreement  between  the  defendants,  inter  ae,  was, 
that  Jukes  was  to  supply  the  ironmongery,  and  that 
the  other  defendants  were  to  provide  all  other 
materialsL  The  plaintiff  must,  therefore,  rest  his 
case  upon  an  implication  of  authority  to  each  of  the 
defendants  to  bind  the  others  for  all  goods  supplied  or 
work  done  in  the  building  of  the  houses  in  pursuance 
of  the  contract  with  Messrs.  Sanders  k  Barker,  and 
this  quite  independently  of  any  arrangement  between 
themselves  as  to  the  scope  and  object  of  the  specula- 
tion itself. 

I  am  of  opinion  that,  under  the  circumstances  of 
this  case,  there  was  not  any  implication  of  authority 
to  the  other  defendants  to  bind  Jukes  by  the  order 
given  by  them  for  the  timber  in  question.  So  far  as 
the  contract  with  Messrs.  Sanders  &  Barker  is  con- 
cerned, that  might  have  been  performed  without  the 
defendants  giving  a  single  order  for  goods  or  materials 
to  be  supplied  to  the  building,  by  simply  making  a 
separate  eontract  with  a  bmlder  to  erect  tiie  housea, 
In  one  sense,  the  goods  or  materials  used  in  the  build- 
ing would  have  been  supplied  for  the  benefit  of  the 
defendants  jointly ;  but  it  cannot  be  contended  that 
they  would  have  been  liable  to  the  parties  who 
furnished  the  materials  on  the  credit  of  the  contractor. 
It  appears  to  me  that  Jukes  derived  no  other  kind 
of  benefit  from  the  contract  of  Wynn  and  Till  than 
tiie  three  defendants  would  have  derived  from  employ- 
ing an  independent  contractor.  The  order  given  to 
the  plaintiff  was  not  given  by  persons  acting  or  pro- 
fessing to  act  on  behalf  of  Jukes,  but  by  persons,  in 
fact,  acting  and  professing  to  act  on  ^eir  own  behalf 
and  was,  in  fact,  given  in  order  that  they  might  per- 
form their  part  of  the  arrangement  with  Jukes  for  pro- 
viding the  portion  of  the  materials  which  they  had 
agreed  to  supply  towards  the  building  of  the  houses. 

The  decisions  of  the  Courts  with  reference  to  this 
branch  of  the  law  have  not  been  uniform  ;  but  since  the 
cases  of  Oox  v.  Biekman,  and  Wheakrofty.  Hickman  (9 
C.  B.  (n.  s.)  47),  I  think  that  the  principal  applicable 
to  the  facts  of  the  present  case  is  sufficiently  clear  to 
determine  the  result  in  &voar  of  the  defendant  Jukes. 


In  Cox  V.  Biekman,  Lord  Cranworth,  in  his  judgment, 
thus  expresses  the  rule  of  law  :— "  It  is  often  said  that 
the  test,  or  one  of  the  tests,  whether  a  person  not 
ostensibly  a  partner  is  nevertheless  in  contemplatioB 
of  law  a  partner,  is  whether  he  is  entitled  to  participate 
j  in  the  profits  ?    This,  no  doubt,  is  in  general  a  suiB- 
ciently  accurate  test ;  for  a  right  to  participate  in  pro- 
fits affords  cogent,  often  conclusive,  evidence  that  the 
trade  in  which  the  profits  have  been  made  was  carrii'd 
on  in  part  for,  or  on  behalf  of,  the  person  setting  up 
such  a  claim.     But  the  real  ground  of  the  liability  is 
that  the  trade  has  been  carried  on  by  penons  acting  m 
his  behalf. "    And  Lord  Wensleydale,  in  the  same  case, 
said  : — "A  man  who  allows  another  to  cany  on  trade, 
whether  in  his  own  name  or  not,  to  buy  and  sell,  and 
to  pay  over  all  the  profits  to  him,  is  undoubtedly  the 
principal,  and  the  person  so  employed  is  the  agent, 
and  the  principal  is  liable  for  the  agenfs  contracts  in 
the  course  of  his  employment.     So,  if  two  or  more 
agree  that  they  should  carry  on  a  trade  and  share  the 
profits  of  it,  each  is  a  principal,  and  each  is  an  agent 
for  the  other,  and  each  is  bound  by  the  other's  coo' 
tract  in  carrying  on  the  trade  as  much  as  a  single  prin- 
cipal would  be  by  the  act  of  an  agent  who  was  to  gire 
the  whole  of  the  profits  to  his  employer. "    And,  again, 
in  referring  to  the  terms  of  the  deed  in  that  case,  he 
says,    ''Can   we  collect  from  the  trost  daed  that 
each  of  the  subscribing  creditors  is  a  partner  with  the 
trustees,  and  by  the  mere  signature  of  the  deed  con- 
stitutes them  his  agents  for  carrying  on  the  hosines 
on  the  account  of  himself  and  the  rest  of  the  creditors ' 
I  think  not     It  is  true  that  by  this  deed  the  ciediton 
wiU  gain  an  advantage  by  the  trustees  carrying  on  Ae 
trade ;  for,  if  it  is  profitable,  they  may  get  their  debts 
paid ;  but  this  is  not  that  sharing  of  profits  which 
constitutes    the    relation   of  principal,    agent,  and 
partner. " 

In  the  present  ease,  by  joining  Wynn  and  Tifl  '^ 
the  contract  with  Sanders  &  Barker,  Jukes  might 
obtain  the  payment  of  his  old  debt,  and  of  the  price  of 
the  goods  to  be  supplied  by  him  ;  but  this  is  not,  as  I 
think,  "  such  a  sharing  in  the  profits  as  constitutes  the 
relation  of  prinoipa],  agent,  and  partner.*'  In  ^^^ 
words,  the  order  to  the  plaintiff  was  not  given  by  P^" 
sons  acting  in  that  transaction  for  or  on  behalf  of  « 
defendant  Jukes,  but  by  persons  acting  and  professing 
to  act  on  their  own  behalf. 

I  think,  therefore,  that  the  rule  for  entering  ^' 
verdict  against  Jukes  must  be  discharged. 


-  „^  ^-        [    Pbowbb  v.  Locksdalr 
7  Hat,  1863.   S 

C<>sU--^ec<md  Aeticn  brought  after  Nonsmt-- 
Stay  of  Proceedings, 

A,  m  wuxrHfieaied  lankrupt,  wa9  piain^^^ 
action  for  libel,  w  which  the  deftndafiipff'^  ^^ 
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jUaiion,  At  the  trial,  A'a  counsel,  during  his  reply 
upoii  (he  iohole  ease,  elected  to  le  nonsuited,  AJter- 
vards  A  brought  another  action  against  the  same 
defendant  in  resped  of  the  same  grieoanee :  the  defendant 
pleaded  a  JusHJieation,  and  obtained  a  rule  nisi  to  stay 
proceedings  until  the  plainiif  should  have  paid  the 
coete  of  the  first  action,  and  to  compel  the  plaintiff  to 
^ve  Kcurityfor  the  coats  of  the  second  action. 

The  Court  made  absolvle  so  much  of  ihe  rule  as 
rdated  to  the  stay  of  proceedings,  and  discharged  that 
part  which  required  ihe  plaintiff  to  give  security. 


On  the  last  day  of  Hilary  Term,  PhUbrUJc  obtained 
a  rnle  in  the  Bail  Court,  calling  on  the  plaintiff  to 
show  cause  why  all  proceedings  in  this  action  should 
not  be  stayed  until  all  the  costs  in  a  former  action 
between  the  same  parties  were  paid  to  the  defendant ; 
and  why  the  plaintiff  should  not  give  security  for  the 
costs  in  the  second  action. 

The  defendant  was  the  proprietor  of  a  newspaper. 
The  plaintiff  was  the  secretaiy  of  a  volunteer  rifle 
corps,  and  in  the  course  of  the  year  1862  he  brought  an 
action  against  the  defendant  to  recoYer  damages  for  a 
libel  published  in.  the  defendant's  newspaper,  wherein 
the  plaintiff  was  charged  with  embezzling  the  funds  of 
the  corps  of  which  he  was  the  secretaiy.  The  defen* 
<iant  pleaded  a  justification,  and  the  cause  came  on 
for  trial  before  Willes,  J.,  at  the  Middlesex  Sittings 
&fler  Michaelmas  Term,  1862.  Witnesses  were  called 
on  both  sides,  and  the  trial  lasted  two  days.  The 
counsel  for  the  plaintiff,  in  the  course  of  his  reply 
'ipou  the  whole  case,  elected  to  be  nonsuited.  On 
the  31st  December,  1862,  the  plaintiff  caused  the 
utfendant  to  be  served  with  a  writ,  and  on  the  Idth 
Janoaiy  a  declaration  was  delivered,  which  was  a  fac- 
^ileof  the  declaration  in  the  first  action,  except  that 
it  was  headed,  ' '  In  the  Queen's  Bench, "  instead  of ''  In 
the  Common  Pleas."  On  the  23rd  January,  the 
'Iffendant  obtained  ihrther  time  to  plead,  and  be- 
ticcen  the  23rd  January  and  the  80th  January  he  deli- 
^tred  a  plea  of  justification.  On  the  80th  January, 
the  defendant  obtained  the  above  rule.  The  plaintiff 
'.ad  not  paid  to  the  defendant  any  of  the  costs  of  the 
^•tNt  action,  and  it  appeared  from  the  affidavits  that  he 
ras  an  uncertificated  bankrupt 

^ly  now  showed  cause. 

In  ChUty's  Pradice    (11th  ed.),   p.    1870,    it   is 

ttdtcd,  as  the  result  of  the  cases  there  collected,  that 

'^  the  second  action  ''appear  to  have  been  brought 

'  n*reasivdy  or  veoBotiously,  the  Court  or  a  Judge  will 

Ur  proceedings  until  the  costs  of  the  former  action 

paid."    The  Court,  therefore,  will  not  make  this 
^(-'  absolute,  unless  it  sees  some  peculiar  circum- 
tmces  of  oppression  or  vexation,  and  it  is  submitted 
•uat  none  such  appear  in  the  present  case, 
DanversT.  Morgan,  25  L.  J.  C.  P.  144. 

:  defendant,  having  obtained  further  time  to  plead, 
•1  i  having  afterwards  pleaded  a  plea  which  imputes  a 


'^.i 


Pa. 


crime  to  the  plaintiff  is  no  longer  in  a  position  to  ask 
for  the  interference  of  the  Court 

Philbriek,  in  support  of  the  rule. 

The  circumstances  here  are  such  as  entitle  the 
defendant  to  ask  for  some  protection.    The  case  of 

Oravoley  v.  Impey,  8  Taunt  407, 
is  exactly  in  point 

Ckompton,  J.— This  is  entirely  a  matter  for  the 
discretion  of  the  Court,  and,  looking  at  the  circum* 
stances  of  this  case,  and  at  the  position  of  the 
plaintiff,  we  think  that  we  ought,  in  the  exercise  of 
our  discretion,  to  make  the  nie  absolute  to  stay  the 
proceedings  in  the  second  action  until  the  costs  of  the 
first  action  are  paid. 

The  other  part  of  the  rule  which  requires  the  plain- 
tiff to  find  security  for  the  costs  of  the  second  action 
will  be  discharged. 

Blacebitbn  and  ItfSLLOBy  JJ.,  concurred. 

Rule  accordingly. 


C  P  ) 

,,  {    Ildbbton  V,  Castbiqus. 

6  May,  1863.    ) 

Bankruptcy — Deed  of  Composition, 

A  deed  of  composition  is  not  valid  under  Ihe  192ik2 
sect,  of  the  Bankruptcy  Act,  1861  (24  <6  25  VitU.  c,  184), 
unless  it  purports  on  thefaceofit  to  be  for  the  benefit  of 
all  the  creditors,  and  not  merely  for  the  benefit  of  those 
who  execute  U, 

In  this  action  execution  had  been  issued  on  the 
judgment  obtained  by  the  plaintiff,  and  an  application 
made  to  a  Judge  at  Chambers  to  set  it  aside,  on  the 
ground  that  the  defendant  had  been  dischaiged  from 
the  debt  by  a  composition  deed  entered  into  with  his 
creditors  under  the  192nd  sect  of  the  Bankruptcy 
Act,  1861  (24  &  25  Vict  c.  134).  The  Judge  stayed 
execution,  on  the  payment  of  70^  into  Court,  to  abide 
the  result  of  an  application  to  the  Coui't 

Jffoll,  on  behalf  of  the  plaintiff,  obtained  a  rule  for 
the  payment  of  the  money,  on  the  ground  that  the 
deed  was  not  a  valid  one  within  the  192nd  sect,  as  it 
only  purported  on  the  face  of  it  to  be  for  the  benefit  of 
those  creditors  who  executed  it 

Mdlish,  Q.C.,  and  Trevelyan,  showed  cause,  and 
contended,  that  though  the  deed  only  purported  to  be 
for  the  benefit  of  those  creditors  who  executed  it,  yet 
the  effect  of  the  statute  was  to  render  it  binding  on  all, 
and  for  the  benefit  of  all. 

ffollf  in  support  of  the  rule,  was  not  called  upon. 
The  following  cases  were  cited  : — 
Legge  v.  Cheesebrough,  5  C.  B.  (n.  s.)  741 ; 
Ex  parte  Morgan,  1  K  R.  339  ;   s.  c.  82  L.  J. 

Bky.  14 ; 
Walter  v.  Adcock,  31  L.  J.  £x.  360  ; 
Re  SheUle,  1 N.  R.  161 ;  s.  c.  32  L.  J.  Bky.  37  ; 
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ife  RawHngSy  1  N.  B.  149 ;  s.  c.  32  L.  J.  Bky.  27  ; 
Harrhy  v.  Wall,  1  B.  &  A.  103 ; 
Ellis  Y.  OUave,  8  SaUc  60  ; 
Pcltham  V.  Cud  worth,  Com.  112 ; 
Coin.  Dig.  tit.  **  Pleader;*  2  G.  6. 

Erle,  C.J. — I  am  of  opinion  that  this  deed  la  not  a 
valid  one  nnder  the  192nd  sect.  It  is  between  the 
debtor  and  those  creditors  who  sabscribe  the  deed,  and 
purports  to  be  for  their  benefit.  There  is  no  provision 
on  the  face  of  the  deed  for  those  creditors  who  do  not 
sign  it.  I  shall  not  now  attempt  to  go  into  the  prin- 
ciple, bnt  decide  according  to  all  the  recent  cases.  I 
refer  particularly  to  the  judgment  of  liord  Justice 
Turner  in  Re  Bawlings  and  Rr  Shettle,  and  that  of 
Baron  BramweU  in  Walter  v.  Adcock,  that  the  deed  to 
be  valid  must  be,  and  purport  on  the  face  of  it  to  be, 
for  the  benefit  of  all  the  creditors.  The  Court  is 
indebted  to  Mr.  Trevellyan  for  bringing  forward  the 
historical  part  of  the  question,  in  the  old  cases  cited 
by  him ;  but  the  decisions  there  are  contrary  to  the 
current  of  modem  authorities. 

WiLLES,  Byles,  and  Keating,  JJ.,  concurred. 

Rule  abBoltUe. 


C.  P.        )    Newbolt  v.  Metropolitan 


,.i 


8  May,  1863.    J       Railway  Company. 
Lands  Clattses  Act — Oompensaticm^^AtDard. 

The  aioard  of  an  arbitrator  under  the  CSth  sect  of 
the  Lands  Clauses  CoTisolidaiion  Act(8dtd  Viet,  c  18), 
thai  a  certain  sum  is  due  for  land  injuriously  affected, 
has  the  same  effect  as  the  verdict  of  a  compensation  jury, 
tohich  has  been  decided  in  Reg.  v.  London  and  North 
Western  Railway  Company,  3  P.  d:  B.  448,  to  settle 
the  amo\int  only,  and  not  the  liability  of  the  parties. 
Therefore,  if  the  defendant  refuse  to  pay  the  amount 
avoarded  on  the  ground  of  non-liability  ;  the  plaintiff 
must  enforce  his  claim  by  action,  cmd  not  by  an  appli- 
cation to  the  Court  to  enforce  the  award. 

In  this  case  the  plaintiff  had  claimed  compensation 
on  the  ground  that  his  house  had  been  injuriously 
affected  by  the  defendants.  The  dispute  had  been 
referred  to  arbitration,  under  the  68th  sect,  of  the 
Lands  Clauses  Consolidation  Act  (8  &  9  Vict  c.  18), 
which  provides  that  the  amount  of  compensation  is 
to  be  settled  either  by  arbitration  or  by  a  jury.  The 
arbitrator  had  awarded  that  the  defendants  should  pay 
the  plaintiff  certain  sums  of  money. 

P.  Russell,  on  behalf  of  the  plaintiff,  now  moved  to 
enforce  the  award  by  compelling  the  defendants  to 
pay  the  amount  awarded. 

Horace  Lloyd  (ffawkins,  Q.C.,  with  him)  showed 
cause,  and  contended,  that  on  the  authority  of 

Reg.  V.  London  and  North  Western  Railway  Com- 
pany, 3  E.  &  B.  443 ;  8.  c.  23  L.  J.  Q.  B.  185 ; 


that  this  demand  could  only  be  enforced  by  action, 
and  that  the  award  was  only  to  determine  the  amount 
due  (if  any),  and  not  the  liability  of  the  defendants. 

Petersdorf  Serjt.,  and  P,  Russell,  supported  the 
rule. 

The  Cottbt  {Erie,  C.J,,  WiXUa,  Byles,  and  Keat- 
ing, J  J,)  were  unanimously  of  opinion  that  the  award 
was  to  be  considered  like  the  verdict  of  a  compensation 
jury,  which  had  already  been  decided  as  only  fixing 
the  amount  due,  and  not  the  liability  of  the  parties. 
If  the  plaintiff  wished  to  take  further  pToceedinc;s  it 
should  be  by  action. 

RiUe  discharged. 


24  April 


Ex.  } 

RiL,  1863.    ) 


Tybon  v.  Crowthbb. 


Contract — Builder's  Tender — Condiimd 

Acceptance. 

A  tender  having  been  made  by  defendtmi  to  do  V}0fk 
for  a  certain  price,  plaintiff  accepted,  but  addtd  tk 
words : — *'  We  will  have  to  complete  the  same  in  12 
^nonths.'^* — "  We  will  begin  work  on  Monday.^* 

Held,  thai  these  words  amouyUed  only  to  a  dirtetum^ 
and  not  to  a  condition. 

This  was  an  action  brought  to  recoYer  the  sam  of 
901.  for  breach  of  contract. 

At  the  trial,  before  Mr.  Commissioner  Gumej,  at 
Liverpool,  it  appeared  that  the  plaintiff;  who  had  con- 
tracted to  build  a  house  at  Woolton,  in  Lancashire, 
requested  the  defendant  to  send  him  a  tender  for  the 
masoniy  work  connected  therewith*  Plaintiff  gtn 
him  the  quantities  for  the  work,  and  refeired  him  to 
his  architect  for  the  plans  and  specifications.  The 
quantities  did  not  quite  agree  with  the  specification^ 
and  defendant  in  consequence  advised  plaintiff  not  to 
sign  a  binding  contract  But  notwithstanding  this 
disagreement  the  defendant  sent  in  a  tender,  as 
follows : — 

"  Mr.  Tyson. 

"Woolton,  August 21, 1861. 
"  Sir,— My  tender  of  the  masonry  of  the  house  to  be 
built  at  Woolton,  for  John  Bushby,  Esq.,  as  per  plans, 
&c.,  is  five  hundred  and  ninety-five  pounds. 

"  I  am,  sir, 

<«  $95V'  "  Yours  respectfiiUy, 

"  Joseph  Cbowthxr 

On  the  12th  Sept  the  defendant  received  the  foflor- 
ing  letter  from  the  plaintiff : — 

'*  Mr.  Joseph  Crowther. 

"  Wavertree,  Sept  12,  IS^l.  ^ 

"Sir,— I  accept  your  tender  for  the  mason  an^ 
walling  of  Mr.  Bushby's  house,  Woolton.  ^f^'^ 
have  to  complete  the  same  in  12  moiUhs,    *  s 
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gUd  to  see  you  to-morrow  as  toe  will  hegm  toork  on 
Monday. 

"  Yours  obediently, 

"  Wm.  Trsoy." 

Alter  this,  a  correspondence  took  place  in  conse- 
qneDce  of  the  defendant  declining  to  execute  his  con- 
tract; and  the  result  was,  that  the  plaintiff  had  to 
employ  another  to  do  the  work,  who  charged  for  doing 
it  nearly  1001.  more  than  the  price  contracted  for  by 
the  defendant  The  learned  Judge  left  it  to  the  juiy 
whether  the  terms  of  the  acceptance  introduced  any 
new  condition,  and  the  jury  found  for  the  plaintiff, 
ilamages  90/. 

A  rule  having  been  obtained  by  BreU^  Q'C,  calling 
on  tlie  plaintiff  to  show  cause  why  the  verdict  found 
for  the  plaintiff  should  not  be  set  aside,  and  a  nonsuit 
entered,  on  the  ground  that  there  was  no  contract 
between  the  plaintiff  and  defendant  in  consequence  of 
the  ac4^eptance  not  being  a  simple  acceptance,  but  one 
introducing  new  terms, 

Kcmplay  now  showed  cause.  He  contended  that  the 
contract  was  complete,  as  the  words  of  the  acceptance, 
which  were  objected  to,  did  not  amount  to  a  condition, 
but  only  to  a  direction. 

Littler^  in  support  of  the  rule,  contended  that  those 
words  were  material  conditions  as  to  the  time  when  the 
work  was  to  be  done.     Otherwise,  the  work  wotdd  not 
hare  been  repudiated. 
He  cited 
WoTUner  v.  Sharp,  4  C.  B.  404 ; 
Ihike  V.  AndrefWSj  2  Exch.  2&0  ; 
Jordan  v.  Norton,  4  M.  &  "W.  165  ; 
Kavnedy  v.  Lee,  3  Menv.  454 ; 
Tke  Oriental  Inland  Steam  Oompcmy  y.  Briggs,  80 
L.  J.  Ch.  243. 

Pollock,  C.B. — I  think  the  direction  of  the  learned 
Commissioner  correct.  Both  the  tender  and  accept- 
ance were  right.  The  words  objected  to  were  merely 
an  instruction,  not  a  condition.  The  rule  must,  there- 
fore, be  discharged. 

Mabtin,  B.y  concurred. 

Braxwiell,  B. — I  concur,  because  I  do  not  believe 
that  either  of  the  times  mentioned  amounted  to  a 
condition. 

RuU  discharged. 


\     GOVGH  V.  EVEBARD. 


28,  29  April,  1863. 

Intfrpleader^BUU  of  Sales  Acir^ll  <]&  18  Vict. 

c.  36. 

A  entered  into  a  written  contract  with  B  for  the  sale 
1'*  timber,  lying  partly  in  a  public  and  partly  in  a 
priratc  wharfs  adjoining  a  d/toelling-Kouse  belonging  to 
*^»  hut  temporarily  occupied  by  B:  and  into  another 
vrUUn  cotdraet  for  the  sale  of  the  furniture  in  the 
dvxUing'h9§m.    B  had  the  key  of  the  private  wharf, 


and  had  given  notice  of  the  change  of  possession  to  the 
wharfinger  of  the  public  wharf,  and  had  also  sold  sonic 
of  the  timber : — 

Held,  tha>t  the  goods  had  thereby  been  actually  d-eli- 
vered  by  A  to  B,  and  did  not  come  within  (he  latUr 
part  of  sect.  1  of  the  17  ds  18  Yid.  c.  36. 

This  was  a  case  under  the  Interpleader  Act  (17  &  18 
Vict.  c.  36). 

It  appeared  from  the  affidavit  of  BeQJamin  Fanner, 
of  Brecon,  a  sheriff's  officer,  that  by  writ  of  ft.  fa. 

I 

against  the  goods  of  H.  Kmest,  and  sheriff's  war- 
rant, he  had  on  the  10th  July  taken  possession  of  the 
disputed  goods;  and  had  on  the  same  day  been 
served  with  a  notice  from  the  plaintiff,  W.  H.  Gough, 
that  all  the  said  goods  were  plaintiff's.  Upon  a 
summons  taken  out,  an  order  for  an  interpleader 
issue  dated  the  17th  July,  1862,  was  made,  to  try 
whether  the  goods  were  the  property  of  the  plaintiff 
or  defendant. 

At  the  trial,  before  Bramwell,  B.,  at  the  sittings 
after  last  Hilary  term,  it  appeared  that  H.  Ernest, 
being  connected  with  the  management  of  some  estates, 
in  1859,  had  some  timber,  Ac,  lying  partly  at  a 
private  wharf  connected  with  a  house  belonging  to 
him  at  Brecon,  and  partly  on  the  public  walk  at 
the  side  of  the  canal,  hard  by.  He  let  the  house, 
with  furniture,  to  one  Thompson,  who  gave  it  up  in 
1862.  In  March,  1862,  Gough,  the  plaintiff,  was 
engaged  by  Ernest  to  prepare  a  specification,  and 
superintend  repairs  at  some  of  Ernest's  houses, 
including  that  which  Thompson  had  had,  and  which 
Gough  occupied  whilst  superintending  the  repairs. 
Gough  was  to  use  the  timber  on  the  wharf,  and  for 
that  purpose  had  the  keys  of  the  yard  where  it  was. 
On  the  24th  of  March,  Gough  and  Ernest  met  in 
London,  when  the  following  agreement  was  made  : — 
"  An  agreement  made  the  1st  of  April,  1862. 

"Mr.  H.  Ernest  agrees  to  sell  Mr.  W.  Hodges 
Gough,  who  agrees  to  purchase  all  the  timber  (rough 
and  converted),  barrows,  spokes,  elves,  gates,  and 
other  articles  and  materials  and  effects,  of  the  said  H. 
Ernest,  upon  his  private  and  upon  the  public  wharf  at 
Brecon,  and  also  his  timber  waggon  there,  and  hay  on 
Cae  Bear,  at  the  price  or  sum  of  300Z.,  to  be  paid  for 
by  the  acceptance  of  the  said  W.  H.  Gough  at  four 
months'  date.  The  said  H.  Ernest  agrees  to  pay  all 
rent  and  other  charges  upon  the  said  timber  and  mate- 
riahi  at  Brecon  for  a  period  of  six  months,  within 
which  time  the  said  W.  H.  Gough  is  to  remove  the 
same.  The  said  W.  H.  Gough  is  to  have  the  use  of 
the  apartments  of  the  said  H.  Ernest,  and  of  his  ser- 
vant there,  at  any  time  during  the  said  six  months, 
free  from  charge,  to  facilitate  his  sale  and  removal  of 

the  said  timber,  &c. 

H.  Ernest, 

Wm.  H.  Gough." 
"Ist  April,  1862. 


H.  Ernest, 
W.  H.  Gough 


„  I  (Stamp.) 
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Ernest  then  sent  to  Gough,  at  Brecon,  a  bill  for 
ZOOl.y  which  Gough  returned  accepted  on  the  Srd  of 
April.  On  the  24th  of  March,  Gough  had  possession 
of  the  key  of  the  yard,  and  Ernest  told  him  that  the 
key  was  then  his.  From  that  time  to  the  seizure  on 
the  10th  of  July,  he  continued  to  hold  the  key  ;  and 
he  also  gave  notice  to  the  wharfinger  of  the  change  of 
ownership  of  the  timber  lying  at  the  public  wharf. 
Gough  dealt  openly  with,  and  sold  some  of  the  timber, 
and  part  of  it  had  been  taken  away  by  the  purchasers 
at  the  time  of  the  execution. 

"With  respect  to  the  fumitore  the  following  agree- 
ment was  come  to  : — "The  undersigned,  H.  Ernest, 
agrees  to  sell,  and  the  undersigned,  W.  H.  Gough, 
agrees  to  purchase,  all  and  singular  the  office  and 
household  and  other  fixtures,  fittings,  furniture,  goods, 
chattels,  and  effects,  whatsoever,  in  and  about  the 
house  and  stable,  garden  and  premises,  in  Glamorgan- 
street,  Brecon,  lately  occupied  by  Mr.  T.  W.  A. 
Thompson,  at  the  price  of  50Z.  Mr.  Gough  is  to  be  at 
liberty  to  hold  possession  of  the  said  premises  without 
charge  until  the  completion  of  the  repairs  to  the  pro- 
perty of  Mr.  Ernest  in  Glamorgan-street,  and  either  to 
remove  or  sell  the  property  above-mentioned  by  auc- 
tion or  otherwise  on  the  premises.  The  said  601.  is  to 
be  paid  as  follows  : — Mr.  Gough  is  to  pay  the  amount 
due  to  the  servant  for  wages,  boaid,  and  other  dis- 
bursements, up  to  the  end  of  the  current  month  of  ser- 
vice ;  and  further,  21.  18«.  6d,  for  one  month's  wages 
and  board  byway  of  warning  :  also  to  pay  any  rates, 
taxes,  &c.,  due  upon  the  premises ;  and  to  carry  the 
balance,  if  any,  to  the  credit  of  his  building  account, 
Brecon,  against  Mr.  Ernest.  Dated  this  19th  June, 
1868.  H.  Eenest." 

Gongh  was  already  in  possession  of  this  furniture 
under  the  former  agreement.  The  bills  accepted  by 
Gough  in  payment  for  the  timber,  building  materials, 
and  furniture,  were  duly  paid  on  arriving  at  maturity. 
Under  these  circumstances  the  jury  found  for  the 
plaintiff ;  leave  being  reserved  to  move  to  enter  the 
verdict  for  the  defendant,  either  wholly  or  in  part. 

A  rule  having  been  obtained  accordingly, 

8Kee,  Serjtj  and  Day,  now  showed  cause.  They 
contended  that  the  agreements  between  Ernest  and 
Gough,  under  which  the  latter  claimed,  were  not 
l>illB  of  sale,  and  that  the  agreement  of  April,  1862, 
was  an  ordinary  agreement  of  bargain  and  sale. 
Under  sect.  7  of  the  Bills  of  Sales  Act,  ''the  expres- 
sion '  Bill  of  Sale*  included  bills  of  sale,  assignments, 
transfers,  declarations  of  trust  without  transfer,  and 
other  assuranea  of  personal  chattels,  and  also  powers 
of  attorney,  authorities  or  licences  to  take  possession 
of  personal  chattels  as  security  for  any  debt,  but  not 
the  following  documents,  that  is  to  say,  assignments 
for  the  benefit  of  the  creditors  of  the  person  making 
or  giving  the  same  ;  marriage  settlements ;  transfers 
or  assignments  of  any  ship  or  vessel  or  any  share 
'**Areof ;  transfers  of  goods  in  the  ordinary  course  of 


business  of  any  trade  or  calling  :  &c.*'  And  the  only 
term  under  which  this  agreement  could  come  was  the 
word  "  transfer."  It  was  clearly  not  a  bill  of  sale  in 
the  ordinary  sense  of  the  term ;  for  that  imports  a 
document  under  seal,  which  by  its  mere  execution 
proves  the  property  : 

AVsop  and  Others,  v.  Day  and  Another ^  7 
H.  k  N.  487. 
That  in  the  present  case,  the  biUs  of  exchange 
were  not  to  be  delivered  till  all  that  had  been  agreed 
for  was  completed  :  and  that  the  property  was  not 
within  the  latter  part  of  sect.  7,  whereby  personal 
chattels  shall  be  deemed  to  be  in  the  "apparent 
possession  "  of  the  person  making  or  giving  the  bill 
of  sale,  so  long  as  they  shall  remain  or  be  in  or 
upon  any  house;  mill,  warehouse,  building,  works, 
yard,  land,  or  other  premises  occupied  by  him,  or 
as  they  shall  be  used  or  enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding  that  formal  possession 
thereof  may  have  been  taken  by  or  given  to  mj 
other  person." 

Kanlake,  Q,C.,  (with  him  Pinder),  in  support  of 
the  rule,  contended  that  as  there  was  here  no  apparent 
change  of  possession,  and  as  the  goods  remained  in 
the  house,  or  upon  the  premises  occupied  by  Ernest, 
they  belonged  to  the  defendant.     They  cited 

Sheridan  v.  Macartney,  4,  C.  B.,  Irish  Bep.,  and 
5  L.  T.  (n.  8.)  27. 

29  Afbil,  1863. 

Pollock,  C.B.— "We  are  all  of  opinion  that  this 
rule  should  be  discharged  At  the  trial  the  question 
was,  whether  the  transaction  was  bond  fide;  and  upon 
investigation  the  jury  found  that  it  was  so.  There 
was  then  a  question,  whether  the  statute  made  the 
transaction  void,  or  whether  according  to  the  terms  of 
the  Act  possession  on  the  part  of  the  buyer  made  any 
difference.  The  character  of  the  instrument  is  unim- 
portant :  I  cast  no  doubt  upon  it.  As  to  the  property 
in  dispute,  there  was  complete  possession  on  the  part 
of  the  buyer,  so  as  to  make  it  beyond  the  reaxjh  of 
creditors.  There  were  goods  at  a  public  and  private 
wharf:  As  to  those  at  the  public  wharf,  the  plaintiff 
had.  complete  control  over  them,  and  they  were  in  his 
possession  as  much  as  they  could  be.  As  to  those  at 
the  private  wharf,  they  had  been  delivered  to  the 
plaintifi^  and  he  had  them  as  much  in  his  posses- 
sion as  possible.  As  to  the  furniture,  he  had  it  as 
much  in  his  possession  aB  possible.  This  w  • 
question  of  law,  not  of  fact  The  case  of  Sheri^* 
V.  Macartney  (6  L.  T.  (n.  8.)  27),  is  widely  different 
from  the  present,  and  it  was  professedly  decided  on 
special  gronnds. 

Martin,  B.—I  am  of  the  same  opinion.  This  ij 
a  case  between  the  vendor  and  vendee  of  ascertained 
chatteU  agreed  to  be  sold  for  an  ascertained  sum. 
The  bargain  and  sale  being  made,  at  Common  Uw  the 
possession  follows  the  property ;  and  by  tranaactiona 
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GoQgh  became  the  owner  of  these  goods.  The  Bills 
of  Sales  Act  is  a  very  valuable  one,  but  whether  or 
not  it  is  applicable  to  this  case  seems  doubtful.  At 
the  time  of  the  seizure  Gough  was  in  the  actual  pos- 
session of  this  property.  The  chattels  sold  were 
partly  timber  lying  at  a  public  wharf.  "When  it  was 
sold,  Ernest  had  nothing  more  to  do  with  it,  and  the 
property  was  in  the  vendee.  Gough  proposed  to  sell 
it,  and  he  took  persons  there  to  see  it,  who  must  have 
known  that  it  was  his.  Where  then  was  the  apparent 
possession  in  the  vendor?  He  had  no  concern  or 
business  with  it  of  any  kind.  Gough  was  a  much 
in  possession  as  possible.  As  to  the  goods' in  the 
yard,  the  case  is  still  stronger.  The  plaintiff  was  in 
possession  of  the  yard,  and  his  son  had  the  key  of  it, 
the  timber  being  there.  As  to  the  furniture,  Gough 
was  living  in  the  house,  and  occupying  his  own  fumi- 
tare;  and  how  that  could  be  taken  from  him,  and 
given  to  the  judgment  creditor,  I  cannot  see. 

Brascweix,  B. — This  rule  should  be  discharged.  I 
give  no  opinion  as  to  the  documents.  The  Bills  of 
Sales  Act  only  applies  where  property  shall  be  in  the 
possession,  or  apparent  possession,  of  the  person 
making  it.  As  to  the  furniture,  there  is  really  no 
groond  for  saying,  that  it  was  in  the  possession,  or 
apparent  possession,  of  Ernest ;  and  the  same  obser- 
vation applies  to  the  timber.  The  timber  at  the  wharf 
was  not  in  his  apparent  possession.  As  to  the  inter- 
pretation clause  of  the  Act,  it  struck  me  at  the  trial, 
that  if  the  timber  at  the  private  wharf  was  on  pre- 
mises belonging  to  Ernest,  it  was  his.  The  interpre- 
tation clause  says,  that  goods  shall  be  considered  to 
!» in  the  apparent  possession  of  the  vendor,  notwith- 
standing that  formal  possession  shall  have  been  taken 
by  the  vendee.  Here,  however,  a  great  deal  more 
than  mere  formal  possession  had  been  taken.  We  are 
practically  differing  from  the  decision  of  the  Common 
Pleas  in  Ireland.  The  true  construction  of  the  Act 
is  to  qualify  it  as  I  have  done.  In  the  first  case, 
the  Bills  of  Sales  Act  worked  the  most  grievous 

injustice. 

JRuU  discharged. 


28  &  80  April,  1863.   |  Gibbon  r.  Budd. 

Medical  Act,  1868  (21  d:  22  Vict,  c  90)— 
Bight  of  a  Begistered  Physician  to  Sue  for 
his  Fees. 

A  phyneian  rnay,  since  the  Medical  Aeij  21  So  22 
yiet.  e.  90,  wilhoiU  an  express  contract  with  his  patient^ 
recover  his  fees  for  professioncU  services,  if  he  he  duly 
^^g^Mtred  under  the  Act,  and  he  not  prohibited  hy  any 
he-law  qf  Ms  college, 

"Hiis  was  an  action  by  a  licenciate  (not  a  fellow)  of 
the  CoUb^  of  Fhysidanfl,  to  recover  fees  for  medical 
stteoiiaaQt  npon   one  Henry  Budd,  deceased,    the 


defendant  being  sued  as  executor  of  the  said  Henry 
Budd. 

At  the  trial  before  Bramwell,  B.,  at  the  Guildhall, 
last  Hilary  Term,  the  jury  found  that  the  plaintiff 
had  professionally  attended  the  deceased,  and  their 
verdict  was  for  the  plaintiff.  There  was  no  proof  of 
any  special  contract,  or  of  any  promise  to  pay  ;  and 
a  rule  having  been  obtained  by  Lush,  Q.C.,  upon  leave 
reserved,  to  enter  the  verdict  for  the  defendant,  on  the 
ground  that  the  plaintiff  was  not,  in  the  absence  of  a 
special  contract,  entitled  to  recover, 

Parry,  Serjt  (with  him  Cole)  showed  cause. 

The  question  is,  whether  since  the  Medical  Act, 
1858,  a  physician  registered  pursuant  to  that  Act 
is  entitled  to  recover  his  fees  without  an  express  con- 
tract. It  is  admitted  that  he  could  not  recover  before 
the  Act, 

Veitch  V.  Russell,  3  Q.  B.  928. 

It  is  submitted  that  he  may  now  recover  under  the 
81st  sect,  of  the  Act,  unless  the  College  of  Physicians 
has  passed  a  bye-law  prohibiting  fellows  or  members 
from  recovering  fees  under  that  section.  In  this 
case  such  a  bye-law  was  passed  with  respect  to  fellows 
only,  and  the  plaintiff,  though  a  member  of  the  col- 
lege, is  not  a  fellow,  and  is  not,  therefore,  affected 
by  the  bye-law.  The  object  of  the  Act  seems  to 
be  to  get  rid  of  the  distinction  made  in  Veitch  v. 
Russell. 

Lush,  Q.C.,  and  Dowdeswell,  supported  the  rule. 
The  object  of  the  Act  was,  as  shown  by  the  pre- 
amble, to  impose  registration  upon  medical  practi- 
tioners, in  order  that  the  public  may  be  enabled  "to 
distinguish  qualified  from  unqualified  practitioners." 
They  contended  that  the  Act  left  the  right  of  action 
as  it  stood  before,  and  that,  in  the  absence  of  an 
express  contract,  a  physician  was  still  unable  to 
recover;  on  which  right,  moreover,  the  Act  now 
imposed  a  restriction,  viz.,  registration.  The  object 
of  the  Act  was  considered  in 

AUomcy-Oeneral  v.  The  College  of  Physicians,  80 
L.  J.  Oh.  767. 
They  cited,  also, 
Kennedy  v.  Brown,  1  N.  R.  58  ;  275 ; 
Chorley  v.  BolcoU,  4  T.  R.  817  ; 
Allison  V.  Haydon,  4  Bing.  619. 

Pollock,  C.B. — At  the  trial  the  jury  found  that 
the  attendance  of  the  plaintiff  was  not  in  the  capacity 
of  a  friend,  but  of  a  physician ;  and,  therefore,  the 
question  is,  whether  the  plaintiff  can  recover  by  virtue 
of  the  Act  ?  The  law  previously  to  the  Medical  Act 
was,  that  in  the  absence  of  an  express  contract,  the 
remuneration  to  a  physician  was  not  recoverable  by 
action,  but  was  an  honorarium  only.  The  Act,  how- 
ever, removes  this  restriction,  and,  if  the  require- 
ments of  the  Act  are  satisfied,  physicians  are  now  in 
a  position  to  sue  for  and  recover  their  fees  for  pro- 
fessional services. 

We  are  all  of  opinioiii  that  this  rule  should  be  dis- 
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charged.  The  true  constructiou  of  the  Act  is  this, 
that  whereas  hitherto  a  physician  was  not  able  to 
recover  his  fees  in  the  absence  of  a  special  contract 
with  the  patient,  he  may  now  sue  for  them,  provided 
he  be  registered  under  the  Act,  and  be  not  prevented 
by  any  bye-hiw  of  the  College  of  Physicians. 

Mabtin,  B. — I  am  of  the  same  opinion.  The 
decision  in  VeUch  v.  Russell,  established  that  it  was 
competent  to  a  physician  to  contract  for  payment  of 
his  fees,  but  that  no  implied  contract  arose  from  atten- 
dance only. 

By  sect.  32  the  Legislature  has  imposed  registra- 
tion as  a  condition  to  the  recovering  charges  in  a 
court  of  law  for  medical  or  surgical  advice.  There 
was  a  similar  clause  in  the  Apothecaries'  Act,  55  Geo. 
8,  c.  191,  8.  21 ;  and  in  Wo^staffc  v.  Sharpe  (3  M.  & 
IrV.  521),  it  was  held  that  that  Act  was  an  answer  in 
an  action  by  an  apothecary.  I  am  of  opinion  that 
though  heretofore  no  action  could  be  maintained  by  a 
physician  for  his  fees,  unless  a  special  contract  existed, 
such  an  action  may  now,  under  the  Act,  be  maintained, 
if  the  jury  find,  as  they  found  in  this  case,  that  the 
plaintiff's  attendance  was  given  in  the  expectation  of 
receiving  payment  for  the  same. 

Bramwell,  B. — I  am  also  of  opinion  that  the 
plaintiff  is  entitled  to  recover.  The  jury  found  that 
the  attendance  of  the  plaintiff  was  not  of  a  friendly, 
but  of  a  professional  character  ;  so  that  we  have  now 
only  to  consider  whether,  within  the  Medical  Act,  the 
action  can  be  supported  ? 

What  was  the  state  of  things  before  the  Act  ?  It 
was  never  more  happily  explained  than  by  Lord  Den- 
man  in  VeUch  v.  RiismU.  ''It  must  be  assimied  as 
clear  that  physicians  and  counsel  usually  perform  their 
duties  without  having  a  legal  title  to  remuneration. 
Such  has  been  the  general  understanding.  To  prevent 
that  from  operating,  some  express  agreement  must  be 
shown;  but,  in  considering  whether  such  an  agree- 
ment existed  we  cannot  lose  sight  of  the  general 
understanding.  The  one  party  in  a  case  of  this  kind 
expects  and  trusts  that  he  will  be  paid  according  to 
the  practice  ;  the  other  expects  and  hopes  so  to  pay 
him ;  but  that  does  not  raise  a  contract ;  indeed  the 
inference  is  rather  the  other  way." 

On  the  part  of  the  defendant,  it  has  been  said,  there 
was  no  necessity  for  any  alteration,  as  it  was  a  matter 
of  presmnption  simply,  that  the  physician  attended 
without  a  legal  claim  to  payment,  which  presumption 
an  express  stipulation  by  the  parties  themselves  would 
suffice  to  rebut  I  think  the  31st  sect,  should  be 
read,  ''Every  person,  physician,  sutgeon,  or  apothe- 
caiy,  shall,  if  registered,  be  entitled  to  recover ;"  for, 
otherwise,  the  words,  as  applied  to  a  physician,  would 
be  without  meaning,  and  unless  they  apply  to  a  phy- 
sician, they  are  to  no  purpose,  inasmuch  as  the  other 
branches  of  the  profession  could  recover  without 
them.  The  proviso  at  the  end  of  the  31st  sect  that 
enables  the  College  of  Physicians  to  pass  a  bye-law  to 


prevent  their  fellows  or  members  from  suing,  must 
be  intended  to  limit  some  previous  provision  of  tiie 
statute  ;  viz.,  the  right  to  sue  given  to  registered 
physicians  by  the  same  section.  I  think  the  Act  does 
in  fact  mean  that  the  old  presumption  is  no  longer  to 
apply.  The  pkintiff  is,  therefore,  entitled  to  recover, 
and  this  rule  must  be  discharged. 


Wilde,  B.,  had  left  the  Court. 


Rule  diacharged^ 


28  &  80  April 


.1 


Sfyer  V,  Beenabd. 


Attorneys  <md  SolicUort  Act,  ^  <k7  VicL  c.  73^ 
a.  48 — Plea  of  Delivery  of  BUI  of  Costs. 

A  told  Bf  his  attorney,  thcU  eommunications  might 
he  addressed  to  him  aX  tJie  office  of  C.  B  delivered  at 
tJiat  offixx  his  bill  of  costs  for  A,  more  than  one  monih 
he/ore,  but  A  did  not  receive  the  bill  until  a  fortnight 
before  action  brought  thereon : — 

Held,  thai  there  was  a  sufficient  delivery  vrUhin  sect. 
48  of  the  Attorneys  and  Solicitors  Act  (6  <6  7  Vict, 
c.  78). 

This  was  a  questioBS  arising  upon  the  Attorneys  and 
Solicitors  Act,  1843. 

By  sect.  48,  no  attorney  or  solicitor  shall  commence 
or  maintain  any  action  or  suit  for  the  recovery  of  any 
fees,  &c.,  for  any  business  done  by  such  attorney  or 
solicitor,  until  the  expiration  of  one  month  after  such 
attorney  or  solicitor  shall  have  delivered  unto  the 
party  to  be  charged  therewith,  or  sent  by  the  post  to 
or  left  for  him  at  his  counting*house,  office  of  businessy 
dwelling-house,  or  last  known  place  of  abode,  a  bill 
of  such  fees,  &c.  Plaintiff,  an  attorney,  brought  an 
action  to  recover  6^1.  Os,  lOd.,  the  amount  of  Ms  bill. 
Plea,  that  plaintiff  did  not  deliver  his  bill  one  month 
before  action  brought. 

It  appeared  at  the  trial,  before  Channell,  B.,  ia 
Middlesex,  that  defendant,  Bernard,  had  told  plaintiff 
that  he  might  communicate  with  him  at  the  office  of 
Kr.  Murray,  an  attorney.  The  plaintiff,  accordingly, 
sent  his  bill  of  costs  in  an  envelope  by  a  boy  to  Mr. 
Murray's  offioe,  more  than  a  month  before  bringing 
the  action,  with  a  request  that  it  shoiUd  be  given  to 
defendant  when  they  saw  him.  The  bill  was  laid  on 
a  shelf,  and  defendant  did  not  get  it  tiU  a  fortnight 
before  the  action.  The  jury  found  for  the  plaintiff 
upon  the  facts  ;  leave  being  reserved  to  move  to  set 
aside  the  verdict,  and  for  a  new  trial,  on  tiie  ground 
that  there  was  no  sufficient  delivery. 

Barnard  moved  accordingly,  contending  *^.T^ 
biU  not  havmg  reached  the  defendant  till  a  ^^^^ 
before  the  action  brought,  the  statute,  which  required 
it  to  be  delivered  one  month  proviously,  had  not  beoa 

compUed  with.  „ 

Cur^  t4^  vvlt. 
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30  April,  1863. 

Pollock,  C.B.— The  point  reserved  by  my  brother 
Channell  is  this  -.—Whether  the  bill  of  the  attorney 
has  been  sent  to  the  proper  place  so  as  to  reach  the  de- 
fendant in  proper  time.  It  was  delivered  at  the  office  of 
theattomey  Murray  more  than  a  month  before  the  action 
was  brought.  The  ground  of  negligence  was  this,  that 
the  defendant  did  not  get  it  a  month  before  the  action 
mu  brought.  It  was  aigued  that  the  bill  was  not 
delivered  at  the  proper  place  ;  but  the  way  in  which 
the  bin  was  served  was  this  :  the  defendant's  attor- 
ney, Murray,  lived  at  No.  104,  Gray's  Inn-road, 
aod  the  defendant  referred  to  his  attorney's  office  as 
the  place  where  communications  might  be  directed  to 
him.  Accordingly,  several  communications  were  di- 
rected to  him  there,  and  answers  were  received  from 
him.  My  brother  Channell  left  it  to  tho  jury  whether 
he  had  made  it  his  office  for  the  purpose.  They 
thought  he  had.  Under  these  circumstances,  there- 
fore, no  nile  can  be  allowed,  on  the  ground  that  the 
hill  was  left  more  than  a  month  before  action  brought, 
at  a  place  used  by  defendant  as  his  office. 

EuU  refuged. 


f   Thornton  v,  Wilkinson. 


29  Anm,  2  May,  1863. 

Bjtctment — Cost$ — Small  Tenements — 19  <j&  20 
Vict,  c.  108 — Commmi  Law  Procedure  Act, 
1852,  8.  221. 

A%  action  was  brmufkt  in  the  eomUy  courts  under 
1ft  <t  20  Vict.  c.  108,  for  the  recovery  of  a  tmement. 
The  defemdant,  Tiaving  no  interest,  defended  the  action 
<A  iht,  request  of  ff,  who  was  interested  in  keeping  the 
ptaintiff  out  of  the  property. 

Judgment  passed  for  the  plaintiff,  who,  in  conse- 
fucnce  of  the  poverty  of  the  defendant,  applied  to  the 
^peiiar  court  for  a  rule  to  compel  II  to  pay  the  costs. 

The  Court  made  the  rule  absolute  against  H  for  pay- 
ift^nt  of  the  costs.  Hie  Common  Law  Procedure  Act, 
1862,  having,  by  s.  221,  preserved  this  power  in  the 
courts. 


This  wa^  a  question  arising  out  of  a  plaint  for  the 

recovery  of  a  tenement,  under  the  19  &  20  Vict.  c.  108. 

The  case  was  heard  in  the  Bamaley  County  Court, 

when  the  facts  appeared  to  be  as  follows  : — 
One  James  Hawksworth,  had  become  insolvent,  and 

had  assigned  his  property  for  the  benefit  of  creditors, 

wider  which  assignment  the  plaintiff  became  entitled. 

The  said  James  Hawksworth  had  put  the  defendant 
Wilkinson  into  a  house  belonging  to  him.  James 
Hawksworth  died,  leaving  his  property  to  Thomas 
Hawksworth^  who  also  died,  having  devised  his  pro- 
perty to  his  widow,  Aim  Hawksworth,  the  person 
*o  wham  tho  present  application  relates.  Wilkinson 
^iwiag  been  summoned  to  appear  to  the  said  plaint, 

tii««Md  Ami  Hawksworth  prevailed  on  him  to  defend  ,        

^iiliaft  m  his  own  name,  and  procured  a  solicitor  to  |  the  Court  to  give  costs  as  against  her. 


conduct  the  case  for  him.  But  there  was,  in  reality, 
no  defence  at  all.  The  plaintiff,  accordingly,  had 
judgment ;  but,  owing  to  the  poverty  of  Wilkinson, 
the  defendant,  he  could  not  obtain  payment  of  his 
costs. 

A  rule  having  been  obtained  calling  on  the  said 
Ann  Hawksworth  to  show  cause  why  she  should  not 
pay  the  costs  in  the  said  action, 

D,  D.  Keane,  now  showed  cause. 
The  defendant  was  not  liable  to  pay  these  costs,  as 
she  was  not  a  party  to  the  action.    It  has  always  been 
the  rule  in  ordinary  actions,  that  strangers  to  th« 
record  are  not  to  be  called  upon  to  pay  costs.    In  the 
action  of  ejectment,  it  is  true,  the  Court  used  to  havB 
this  jurisdiction.    The  question  is,  whether  they  will 
exorcise  it  since  the  Common  Law  Procedure  Act, 
1852.    They  did  not  unanimously  do  so  in  the  case  of 
Hutchinson  v.  Qreenwood,  4  £L  &  Bl.  324. 
There,  Erie,  J.,  differed  from  the  other  two  Judges, 
and  it  cannot  be  called  a  settled  point    That  learned 
Judge  said : — '*  Here  the  parties  are  strangers  to  the 
record ;  and  I  do  not  see  on  what  principle  we  havo 
this  summary  jurisdiction  over  them."    In 

TrustoiU  y.  Shenton^  10  B.  &  C.  110, 
the  person  ordered  to  pay  was  a  party  to  the  consent 
rule 

Mrs.  Ann  Hawksworth  never  claimed  or  received 
any  rent.  The  defendant,  Wilkinson,  was  put  into 
the  house  by  the  deceased  insolvent,  and  no  bargain 
was  made  about  the  rent.  Mrs.  Ann  Hawksworth 
claimed  no  interest,  and  had  received  no  rent  Tho 
attorney  says,  by  affidavit,  that  he  was  instructed  to 
defend  by  Wilkinson  himself.  Has  Mrs.  Hawks- 
worth, then,  such  an  interest  as  to  oblige  the  Court 
to  make  her  pay  the  costs  ? 

Doe  d.  Wrighl  v.  Smith,  8  DowL  517, 
decides  that  where  in  an  action  of  ejectment  an 
insolvent  defendant  had  been  induced  to  defend  the 
action,  by  a  third  person,  who  ^nployed  the  attorney, 
and  furnished  money  to  cany  on  the  defence,  but  who 
claimed  no  interest  in  the  property  sought  to  bo 
recovered,  the  Court  would  not  compel  the  latter  to 
pay  the  costs  of  the  lessor  of  the  plaintiff.  The  action 
of  ejectment,  as  there  stated,  was  a  peculiar  and  alto- 
gether fictitious  proceeding,  but  it  is  not  so  since  the 
Common  Law  Procedure  Act,  1852. 

[Martin,  B.] — This  woman  does  not  appear  to 
have  been  landlady  to  the  defendant :  it  seems  a  very 
vexatious  proceeding.] 

Ansky  v.  Edwards,  16  C.  B.,  212, 
meets  this  case  ;  it  decides  that  to  entitle  a  plain- 
tiff in  ejectment  to  call  upon  parties,  who  are  strangers 
to  the  record,  to  pay  the  costs,  it  must  be  clearly 
shoAvn  that  the  defence  was  conducted  by  them  for 
their  own  benefit,  in  the  name  of  a  pauper  defendant. 
But  that  was  not  so  here.  Mrs.  Hawksworth,  it  is 
submitted,  had  no  such  sufficient  interest  to  entitle 
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Cleasby,  Q.C.— The  principle  in  ejectment  ifl  this  : 
you  are  obliged  to  go  against  the  person  in  possession 
of  the  land.  The  rule  quifacU  per  cUiumfacU  per  ae, 
does  not  apply  here :  but  the  question  is,  who  is  to 
pay  the  costs  ? 

Mrs.  Hawksworth  puts  forward  Wilkinson,  who  has 
no  interest  to  defend,  and  she  herself  produces  the 
wilL  Ought  she  not  to  pay  the  costs !  The  rule  ap- 
plies quite  as  much  since  the  Common  Law  Procedure 
Act,  as  it  did  before,  for  it  was  always  a  rule  founded 
on  the  justice  of  the  case,  and  the  necessity  of  making 
the  person  really  interested  in  the  defence  responsible 
for  the  costs. 

[MjtRTiN,  B.— 'Suppose  a  poor  man  was  in  posses- 
sion of  a  house,  and  I  procured  an  attorney  to  take  up 
his  case,  surely  I  am  not  answerable  for  the  costs  f 
But  it  appears  to  me  that  she  was  anxious  to  retain 
this  property.  Would  she  not  have  had  it,  if  Wilkin- 
son had  succeeded  in  keeping  Thornton  out  ?] 

That  is  evident  It  must  be  admitted  that  she  had 
an  interest  in  retaining  the  property. 

[Martin,  B.— It  is  a  jurisdiction  I  should  not  like 
to  part  with,  viz.,  that  of  making  the  real  party  pay 
the  costs.] 

If  there  were  any  doubt  about  it,  I  should  suggest 
the  221st  sect  of  the  Common  Law  Procedure  Act, 
1852. 

[Bbamwell,  B.— It  is  quite  clear  that  Mrs.  Hawks- 
worth  was  looked  upon  in  the  matter  as  the  real  party 
by  the  attorney,  who  went  to  her.] 

Lord  Campbell,  C.  J.,  in  HuUhinaon  v.  Oreentoood, 
p.  326,  says :— "  The  principle  is,  that  the  individuals 
who  order  an  appearance  to  be  entered  in  ejectment, 
in  the  names  of  those  not  really  defending  the  suit, 
abuse  our  process,  and  that,  as  they  substantially  are 
the  suitors,  we  have  jurisdiction  to  make  them  pay 
the  costs."  The  jurisdiction  then  is  the  same  as 
before  ;  the  principle  equally  applies  :  and  the  case  of 
Anstty  V.  Edwards ^  cited  caiUrU,  directly  supports  this 
proposition,  as  Mrs.  Hawksworth  is  clearly  shown  to 
have  conducted  the  defence  for  her  own  benefit  in  the 

name  of  a  pauper  defendant. 

Cur.  adv.  vuU. 

•     2  May,  1863. 

Pollock,  C.B.  now  delivered  the  judgment  of  the 
Court.  By  the  Common  Law  Procedure  Act,  1862, 
sect  221,  all  possible  means  are  preserved  which 
were  available  before  in  the  old  action  of  ejectment. 
It  appears  from  the  affidavits  that  Mrs.  Hawksworth 
did  not  deny  having  employed  the  attorney,  or  that 
he  was  employed  for  her.  The  rule  must,  therefore, 
be  made  absolute. 

Rule  ahaoluU, 


Ex. 
5  ^Iay, 


^^'  \  Cooke  v.  Bell. 

Y,  1863.    > 

FayTiient  oj  money  into  Court  in  lieu  of  Special 


BaU — Bankruptcy  intervening — 43  Geo,  3, 
c.  46,  s.  2. 

Where  ike  defendantwas  arrested,  and  in  order  to  gd 
released,  paid  to  the  sheriff  the  money  for  which  he  wu 
to  he  held  to  hail,  together  with  lOZ.  for  costs,  the  sherif 
dulypayiitg  the  same  into  CouH,  hut  the  defeHdant  vat 
prevented,  hy  reason  of  his  haiikruptey  inUrotfrn^, 
frompaying  the  additional  sum  of  101  in  lieu  ofpMi^ 
in  special  hail,  as  rehired  under the7  A^  Geo,  4, e. 
71,  s.  2  :— 

Held,  that,  notwithstanding  the  hankruptcy,  tht 
plairUiff  was  entitled  to  have  the  money  in  CouH  paid 
over  to  him,  together  toith  such  sum  for  costs  as^iouU 
he  allowed  hy  the  Master, 

On  the  80th  January,  1863,  the  defendant  was 
arrested  at  the  suit  of  the  plaintiff,  by  virtue  of  s 
warrant  under  the  "  Absconding  Debtors  Arrest  Act, 
1861 "  (14  &  16  Vict  c.  5%),  and  thereupon  he 
deposited  with  the  messenger  of  the  said  Conrt 
the  sum  of  61Z.  18*.  6rf.,  being  ill  18*.  ^t 
the  amount  for  which  he  was  to  be  held  to  bail, 
and  lOZ.  for  costs.  He  was  then  dischaiged.  On 
the  6th  Februaiy,  1863,  copies  of  a  writ  of  capias, 
and  of  the  writ  of  summons  in  this  action,  were 
served  on  the  defendant,  and  thereupon  the  messenger 
of  the  Court  of  Bankruptcy  paid  the  said  sum  of 
61Z.  ISs,  6d  to  the  sheriff,  who  paid  the  same  into 
Court  in  this  action  on  the  same  day.  *  On  the  l^th 
Februaiy,  1863,  the  defendant  presented  his  petition 
for  adjudication  in  bankruptcy,  and  on  the  same  day 
was  adjudicated  bankrupt.  The  defendant  did  not 
put  in  special  bail,  nor  did  he,  in  pursuance  of  the 
7  &  8  Geo.  4,  c  71,  s.  2,  pay  into  Court  an  additional 
sum  of  lOi.,  his  default  in  so  doing  being  caused  addj 
by  his  bankruptcy  having  intervened.  He  obtained 
his  order  of  discharge  under  the  bankruptcy  on  the 
9th  of  April  following.  Upon  the  above  state  of  fects 
the  assignees  of  the  bankrupt  having  claimed  the  money 
paid  into  Court  on  behalf  of  the  creditors,  applicaUon 
was  made,  on  the  2l8t  February,  to  Baron  Channell, 
at  Chambers,  for  payment  out  of  Court  to  the  plain- 
tiff of  the  amount  of  debt  so  deposited  with  the  shoa^ 
as  aforesaid.  The  learned  Judge  then  refused  an  or^r 
[vide  Oeach  v.  Coppi^>  3  Dowl.  75],  but  left  »« 
plaintiff  at  liberty  to  move  the  Court.  A  rule,  ac- 
coidingly,  having  been  obtained, 

/.  Simon  now  showed  cause.  ^ 

The  words  of  the  statute  43  Geo.  8,  c.  46,  ^2,  ^ 
the  cases  decided  thereon,  would,  undoubtedly,  ^ 
against  me,  provided  the  question  lay  ^^^j;^. 
plaintiff  and  defendant,  simplicUer,  But  hew  ^ 
ruptcy  had  intervened,  and  the  assignees,  as  ^^^ 
parties,  and  acting  on  behalf  of  the  creditors,^  ^^ 
laid  claim  to  the  bankrupt's  property.  Thew 
time  Hmited  for  putting  in  special  bail,  and  tn^^  i^^ 
ment  of  the  second  10^  required  by  the  sta  ^^^  ^^ 
in  lieu  of  special  bail    There  has,  moreover, 
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jodgmenty  and  the  bankrupt  has  duly  obtained  his 
Certificate  of  discharge.  It  has  been  held  that  bail 
is  discharged  by  the  fact  of  bankruptcy  intervening. 
Recited, 

Tuion  T.  Gale,  1  DowL  (n.  a)  883 ; 

Jokndon  v.  Wall,  4  Dowl.  315  ;  and 

Matmin  y.  Partridge^  14  East,  599. 

Bannen  supported  the  rule,  and  cited, 
Gtaeh  v.  Coppin,  8  DowL  76  ;  and 
FerraU  v.  Alexander,  1  DowL  182. 

Pollock,  C.B.  — The  opposition  to  this  rule  is 
fonnded  on  the  supposition  that  the  money  paid  into 
Ck)urt  must  be  considered  in  the  same  light  as  special 
\sSL  Here  money  was  paid  in,  but  it  was  paid  in 
imperfectly.    The  rule  should  be  made  absolute. 

Habtin,  B. — I  am  of  the  same  opinion.  The  words 
of  the  statute  are  as  plain  as  can  be. 

Brakwell,  B. — ^At  first  I  thought  that  there  was 
wm&  weight  in  Mr.  Simon's  argument ;  but  the  case 
of  Ferrall  y.  Alexander  convinces  me  that  the  rule 
should  be  made  absolute. 

Rule  absolute. 


j    Pillot  v.  "Wilkinson. 


24  April,  7  Mat,  1863. 

Trover — Conversion — Foreign  Attachment — 

Custodia  legis. 

Plaintiff  had  purchased  ttrine  lying  at  a  bonded 
vwehouae,  and  had  several  times  had  samples  thereout 
delivered  to  him  by  defendant^  on  prodtidion  of  his 
delivery  warrant.  Aftertoards,  on  plainliff's  assignee 
presenUng  (he  same  delivery  warrant,  the  delivery  was 
Ttfiued  by  defendant,  upon  whom  a  foreign  attaehmetU 
from  (he  Mayor's  Court  of  London  against  the  wine  had 
ttem  served,  defendant  stating  that  the  goods  were  in 
the  custody  of  the  law  :— 

Held,  firstly,  thai  in  such  a  case  goods  are  net  in  the 
^tstody  of  the  law. 

Held,  secondly  (Bbamwkll,  B.,  dissentientc),  that 
the  refusal  to  deliver  the  wine  upon  the  presentation  of 
tt«  delivery  warrant,  notwithstanding  the  ftyreign 
o&aehment,  was  a  conversion. 

Action  of  trover  "for  converting  to  defendant's  own 
use,  and  wrongfully  depriving  the  plaintiff  of  the  use 
and  possession  of  forty-nine  cases  of  champagne,  the 
goods  of  plaintiff,  whereby  he  was  prevented  from 
selling  the  same."  Pleas  :— first,  not  gmlty  ;  second, 
traverse  of  plaintiff^s  property  in  the  goods. 

At  the  trial,  before  Pollock,  C.B.,  it  appeared  that 
the  conversion  relied  upon  took  place  in  July  last, 
when  champagne  was  at  a  fictitious  price.  The  wine 
in  qne^ion  had  been  delivered  by  M.  Aron,  fils.  Mar- 
chand  de  Faris^  to  a  Mr.  McHenry,  for  shipment  to 
Heoiy  k  Co.  (J.  Henry),  of  Salters'  Hall  Court, 
^tfoim*    Tha  wine  was  shipped  by  the  said  Mr. 


McHenry,  in  accordance  with  a  bill  of  lading  dated 
the  14th  June,  1860.  The  first  and  second  parts  of 
this  bill  of  lading  were  indorsed  by  McHenry,  and  J. 
Henry  (Henry  &  Co.)  became  possessed  of  it  so 
indorsed.  On  the  arrival  of  the  wine  in  London,  J. 
Henry  sought,  and  obtained,  from  the  Messrs.  S. 
Bennett  &  Co.,  ship  and  insurance  brokers,  and 
custom-house  and  commission  agents,  an  advance 
thereon.  Messrs.  S.  Bennett  &  Co.  received  frt)m 
J.  Henry  (Henry  k  Co,)  the  said  bill  of  lading, 
indorsed  by  McHeniy,  and  on  the  25th  June,  1862, 
entered  the  wine,  in  the  name  of  S.  Bennett  &  Co., 
at  defendant's  bonded  warehouse,  procuring  fr^m  the 
defendant  two  warrants  for  the  same,  one  of  which 
represented  the  wine  in  question  in  this  action,  and 
was  as  follows : — 

"Thomas  Wilkinson, 

"  Wharfinger  and  Warehousekeeper, 
"  Botolph  Wharf. 
''London,  Ist  July,  1862. 
"Warrant  for   forty-nine   cases  entered  as  wine 
imported  in  the  Seine  et  Tamise,  Bichway,  master, 
from  Paris,  entered  on  the  25th  June,  1862,  by  S. 
Bennetts  Co.,  deliverable  to  S.  Bennett  &  Co.,  or 
their  order,  by  indorsement  hereon,  on  payment  of  all 
chaiges  from  the  1st  July,  1862. 
(Then  invoice) 

"G.  Oram,  Clerk. 

"H.  Gbttxbeb,  Warehousekeeper." 

Indorsed, 

"Deliver  to  Messrs.  J.  Henry  &  Co.,  or  order. 

Bennett  &  Co." 

In  July,  1862,  one  Jean  Rupport  called  at  the 
plaintiff's  counting-house,  and  saw  plaintiff *s  clerk, 
Berenberg,  and  produced  to  him  a  sample  bottle  of 
champagne,  saying  there  were  fifty  cases  of  it  for  sale. 
Berenbeig  agreed  to  purchase  It  for  the  plaintiff,  and, 
a  sampling  order  being  brought  by  Rupport,  he  and 
Berenberg  went  to  Botolph  Wharf  to  sample  the  wine, 
which  they  were  allowed  to  do  on  the  production  of 
the  warrant.  Berenberg  took  a  bottle  away  with  him, 
the  following  memorandum  being  consequently  in- 
dorsed on  the  warrant : 

"41.  One  bottle  taken,  duty  paid,  dd.  Q,  0. 
8/7/62." 

On  the  following  day,  the  4th  July,  Berenberg 
bought  the  wine  on  behalf  of  the  plaintiff ;  and  on  the 
5th  July,  J.  Heniy  sent  the  plaintiff  an  invoice,  and 
Berenberg  at  the  same  time  gave  a  cheque  for  the 
amount  made  payable  to  Messrs.  Henry  &  Co.'s  order. 
This  cheque  was  then  handed  over  indorsed  to  the 
clerk  of  Messrs.  Bennett  k  Co.,  who  thereupon  handed 
to  plaintiff^s  clerk  the  warrant  above  set  out,  indorsed 
as  follows : — 

"  Deliver  to  Messrs.  J.  Henry  k  Co.,  or  order. 

"  Bennett  &  Co." 

"J.  Henry  &  Co." 
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On  7th  July,  Bereneberg  sent  plaintiff's  boy  to  de- 
fendant's wharf,  with  the  warrant  to  get  three  sample 
bottles,  with  which  the  boy  returned,  the  following 
memorandum  having  been  indorsed  on  the  warrant : — 

''41.  Three  bottles  taken,  duty  paid,  1*.  ed.  G.  0. 
7/7/62." 

On  the  14th  July  Bemeberg  again  sent  the  boy  with 
the  warrant  for  four  more  bottles,  which  were  sent,  a 
memorandum  to  that  effect  being  indorsed.  On  the 
28rd  July  plaintiff,  having  agreed  to  sell  the  wine, 
sent  an  invoice  to  a  Mr.  "Wilhelm,  (the  purchaser),  and 
received  a  cheque  in  payment.  On  that,  or  the  next 
day,  Wilhelm  sent  for  the  wine,  and  produced  the 
delivery  warrant,  but  was  refused,  on  which  "Wilhelm 
withdrew  from  the  purchase.  Plaintiff,  and  Mr. 
Digby,  his  attorney,  accordingly  went  the  next  day  to 
defendant's  wharf^  when  they  were  told  there  was  an 
attachment  against  the  warrant,  and  that  the  wine 
could  not  be  parted  with  in  consequence  of  that 
attachment  The  plaintiff,  therefore,  brought  the 
present  action. 

For  the  defendant,  it  waa  proved  that  upon  the 
affidavit  of  the  said  M.  Aron,  that  the  said  J.  Henry 
was  indebted  to  him  in  the  sum  of  1001,  for  goods 
sold  and  delivered,  a  notice  of  attachment  or  warning 
from  the  Lord  Mayor's  Court  was  served  by  the  ser- 
jeant-at-mace  upon  the  defendant  in  this  action  as 
garnishee  or  wamee,  to  the  effect  following  : — 

"To  Mr.  Thomas  Wilkinson,  of  Botolph  Wharf. 

**  Take  notice,  that  by  virtue  of  an  action  entered  in 
the  Lord  Mayor's  Court,  London,  on  the  22nd  day  of 
July,  1862,  against  John  Henry,  trading  under  the 
firm  of  J.  Henry  &  Co.,  defendant,  at  the  suit  of 
Michel  Aron,  plaintiff,  in  a  plea  of  debt  upon  demand 
of  one  hundred  poimds,  I  do  attach  aU  such  moneys, 
goods,  and  effects  as  you  now  have,  or  which  here- 
after shall  come  into  your  hands  or  custody  of  the  said 
defendant,  to  answer  the  said  plaintiff  in  the  plea 
aforesaid,  and  that  you  are  not  to  part  with  such 
moneys,  goods,  or  effects,  without  licence  of  the  said 
Court. 

*  *  Serjeant-at-Mace, 

'*  Mayor's  Court  Office." 

"  Mani&re,  plaintiff's  attorney, 
Of  Bedford  Row." 

Under  these  circumstances  the  jury  found  for  the 
plaintiff,  damages  61L  9«.,  and  leave  was  reserved  for 
defendant  to  move  to  set  aside  the  verdict  on  the 
question  aa  to  whether  there  was  any  evidence  of 
conversion. 

A  rule  having  been  obtained  accordingly, 

Bovill,  Q.C.  (with  him  Prentice),  now  showed  cause. 
This  case  raises  the  important  question,  as  to  what  is 
the  nature  of  foreign  attachment  in  the  City  of  Lon- 
don. Here  there  was  a  delivery,  on  the  8rd  July, 
1862,  of  the  symbol  of  this  wine,  viz.,  the  warrant, 
at  the  defendant's  wharf.    Not  only  that,  bat  on  the 


7th  July  Wilkinson,  the  defendant,  delivered  three 
bottles  of  it  to  the  plaintiff,  as  a  sample.  This 
was  a  consent  by  the  warehouseman  to  hold  the 
wine  for  plaintiff,  who  had  the  warrant  Again, 
on  the  14th  July,  the  plaintiff  sent  for  four  more 
sample  bottles,  which  he  received  from  tiie  de- 
fendant. Yet  after  these  several  acknowledgments  of 
his  title  the  defendant  disputes  that  the  wine  is  the 
plaintift's.  Having  acknowledged  plaintiff's  title,  he 
refuses  to  deliver  the  wine  t*  plaintiff's  vendee,  upon 
plaintiff's  order  indorsed  upon  the  warrant.  He  says : 
"  You  can't  have  it,  for  I  have  an  attachment  upon 
it."  That  attachment  was  lodged  in  the  hands  of  the 
defendant,  Wilkinson,  against  John  Henry.  But 
notice  of  that  attachment  was  not  served  till  the  22nd 
July,  whereas  the  defendant  had  permitted  the  plain- 
tiff to  exercise  acts  of  ownership  over  it  in  the  he- 
ginning  of  that  month,  and  had,  therefore,  conscated 
to  hold  as  his  agent.  The  defendant  says,  however, 
these  goods  are  in  the  custody  of  the  law.  The  first 
answer  to  that  is,  that  the  law  has  no  custody  in  the 
case  of  foreign  attachment. 

Sinith  V.  Ooss,  1  Camp.  N.  P.  282, 
decided  that  the  right  of  a  consignor  to  stop  goods  in 
transitu  is  not  divested  by  the  goods,  while  in  their 
transit,  being  attached  by  process  out  of  the  Court  of 
the  Mayor  of  London  at  the  suit  of  a  creditor  of  the 
consignee, 

Mallalicu  v.  Laugher ,  3  C.  &  P.  551, 
is  distinguishable.    Best,  C.J.,  said,  at  p.  553,  "la 
the  present  case,  the  man  does  not  remove  the  goods ; 
he  leaves  them  still  whera  they  were,  in  the  possessLon 
of  Smith.'; 

In  the  present  case  there  was  a  change  of  possession 
from  J.  Henry,  the  original  consignee,  to  the  plaintiff, 
Henry's  assignee.  Therefore  that  case  is  also  in  the 
plaintiff's  favour.  The  only  thing  that  throws  any 
doubt  on  my  proposition  is  a  dictum  of  this  Court  in 
the  case  of 

Verrall  v.  BMnMn,  2  Cr.  M.  &  R.  495, 
where  a  chaise  having  been  left  by  its  hirer  with  a 
livery-stable  keeper  in  the  city  of  London,  it  was 
attached  by  process  out  of  the  Sheriff's  Court,  and 
was  said  by  Lord  Abinger,  C.B.,  and  Alderson,  B.,  to 
be  in  the  custody  of  the  law.  But  whether  the 
process  was  from  the  Sheriff*s  Court  or  irom  that  of 
the  Lord  Mayor,  is  not  very  dear. 

[Pollock,  C.B.— Whatever  may  be  the  value  of 
that  case,  there  is  a  wide  difference  between  a  man 
who  merely  takes  the  custody  of  a  chaise,  and  a 
wharfinger  who  has  the  custody  of  goods.] 

[Bramwbll,  B.— If  the  officer  of  the  Lord  Mayor's 
Court  had  taken  the  goods  from  the  hands  of  the 
wharfinger,  then  could  he  not  have  pleaded  that  the 
goods  were  taken  by  process  of  law  ?  ] 

I  don't  know  what  custom  might  have  to  do  with 
that  At  p.  101  of  Brandon,  on  Foreign  AUaehmeniy  it 
is  stated  that,  as  the  proceedings  are  equitable  pro- 
ceedings, the  Court  will  allow  almost  any  matter  of 
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eqmtable  defence,  and  it  would  seem  that,  where  there 
18  such  a  defence,  the  attachment  has  no  operation 
ataU. 

Next,  as  to  the  refuaaL  The  plaintiff  had  actnally 
got  a  purchaser,  and  the  purchaser  wanted  the  goods 
immediately.  The  warrant  was  taken  down  on  the 
24th  of  Jnly,  when  the  goods  were  refused  because 
there  was  an  attachment  against  them.  There  is  not  an 
atom  of  defence^  except  this  fiction  of  the  custody  of 
the  law. 

[Pollock,  C.B.— Is  a  purchaser  to  be  perplexed  in 
this  way  by  any  wharfinger  who  chooses  to  lend  a  will- 
ing ear  to  daims  of  such  a  kind  ?] 

Wilson  and  Others  v.  AnderUm,  IB.  k  Ad.  450, 
decides  this  point     There  a  bailee  claimed  a  lien  on 
certain  freightage  deposited  with  him,  and  his  refusal 
to  give  up  the  goods  was  held  to  be  sufficient  evidence 
of  a  conTersion. 

[Pollock,  C.B.— The  wharfinger  has  no  right  to 
refiise  the  goods  to  one  who  goes  furnished  with  the 
delireiy  warrant.] 

The  case  just  cited  was  very  much  the  same  as  this, 
although  not  the  case  of  a  warrant 


Mantoffue  StnUh^  Q.C.  (with  him  Frtmnan),  in 
^pport  of  the  rule.  All  that  the  defendant  wanted 
was  ft  short  time  for  considering  what  it  was  his  duty  to 
do.  The  trouble  was  owing  to  the  rapidity  of  the  process. 
[Pollock,.  C.B. — He  ought  not  to  have  wanted  to 
deliberate  when  he  saw  the  delivery  warrant.  The 
point  is  this,  he  has  exercised,  if  only  for  a  moment, 
a  control  over  the  property  inconsistent  with  that  of 
the  rightful  owner.] 

Clark  V.  Chamberlain,  2  M.  &  W.'  78, 
decides  that  a  deputy  vice-admiral,  who  received 
certain  articles,  alleged  to  have  been  left  at  sea,  would 
not  have  been  liable  for  a  conversion  had  he  merely 
refused  to  deliver  them  up  until  it  was  ascertained 
whether  salvage  was  duo  or  not.  In  Vtrrall  v.  Robinson^ 
the  facts  were  very  similar.  There  is,  therefore,  no 
conversion  here, 

Burroughes  v.  Bayne,  5  H.  &  N.  296,  and 
Va^tghan  v.  Watt,  6  M.  &  W.  492, 
are  authorities  that  it  ought  to  have  been  left  to  the 
juiy  whether  there  was  a  h<m&  fide  doubt,  and  whether 
there  was  a  sufficient  time  to  clear  up  that  doubt. 
There  was  not  sufficient  here,  and  therefore  there  was 
no  conversion. 

Next  as  to  the  attachment.  According  to  Coiru  Dig. 
attachment  in  the  Lord  Mayor's  Court  is  a  proceeding 
in  rem.^  and  a  precept  goes  to  the  seijeant-at-mace  to 
attach  the  money,  &c.,  in  the  hands  of  the  garnishee. 
The  form  of  the  declaration  in  this  case  was  "for 
that  the  defendant  converted,"  &c. 

[Bramwell,  B.— Lord  Deiiman  introduced  those 

words  in  order  that  some  definite  meaning  might  bo 

pQt  upon  the  term.     I  have  no  doubt  that  he  had 

them  put  in  in  order  to  make  sense  of  the  word  con- 

eiaioni  which  therefore  remains  as  before.] 


Freeman,  on  same  side,  discussed  the  following 
cases  : — 

Alexander  v.  Sauthey,  5  6.  ft  Al.  247  ; 

GwiUoii  V.  JVww,  2  B.  &  B.  447  ; 

VerraZl  v.  Robinson,  ante  ; 

Burroughes  v.  Bayne,  5  H.  &  N.  308. 

and  contended  that  in  the  present  case,  likewise,  there 

was  no  conversion. 

Cur.  adv,  vtUt 

* 

7  May,  1863. 

The  Judges  now  delivered  their  judgments,  which 
differed. 

BEiLMWELL,  B.»I  think  this  rule  ought  to  be  made 
absolute.  (Thefactsof  the  case  were  set  out.)  Plaintiff 
made  application  for  the  goods  at  the  defendant's  ware- 
house :  the  warehouseman  said — '*  There  is  some  diffi- 
culty about  a  foreign  attachment"  I  think  there  was 
no  conversion  in  this  case,  because  it  would  be  absurd 
to  give  such  validity  to  the  terms  of  a  foreign  attach- 
ment. As  to  the  case  in  which  Lord  Abinger  is  re- 
ported to  have  said  that  goods  in  such  a  case  were  in 
the  custody  of  the  law,  I  think  those  dida  wrong. 
There  was  there  no  custody  of  the  law  :  I  think,  how- 
ever, that  case  was  rightly  decided.  The  reason,  here, 
why  the  rule  should  be  made  absolute  is  that  there 
was  no  evidence  of  a  conversion.  The  defendant  never 
refused  to  give  up  the  goods.  When  they  came  to  his 
warehouse,  all  that  the  defendant  said  was  : — "Well,  I 
have  some  difficulty  in  the  matter," — and  that  is  called 
conversion.  I  cazmot  understand  how  it  can  amount 
to  a  conversion. 

Martik,  B.— I  think  there  was  evidence  of  a 
conversion.  I  think  that  Burroughes  v.  Bayne  yns 
rightly  decided,  and  I  agree  with  the  decision  there- 
in. (His  Lordship  then  quoted  the  words  of  Lord 
Coke  to  the  effect  that  **  the  denial  of  goods  is  a  con- 
version.") 

Pollock,  C.B. — I  entirely  agree  with  my  brother 
Martin.  The  plaintiff  was  a  buyer  of  champagne ; 
defendant,  a  wharfinger.  Pillot,  the  plaintiff,  had 
bought  the  champagne,  and  sent  his  clerk  to  sample 
it.  Defendant  attended  to  the  warrant,  and  gave 
samples.  He  had,  therefore,  ample  means  of  knowing 
that  Pillot  had  bought  the  champagne.  Then  a 
foreign  attachment  was  presented.  Now,  when  a  man 
knows  that  certain  goods  belong  to  another,  and  he 
refuses  to  let  him  have  them,  such  refusal  the  law  calls 
a  conversion.  The  rule  should,  therefore,  be  dis- 
charged. 

Rtde  discharged. 


The  General  Furnishing  and  Up- 

»,  »r       loiio  I      holstery  COMPANY   (Limited)  v, 
7  May,  1868. )     y^^^ 

Deed  of  Composition — Bills  of  Sale  Ac^-^ 

Bankruptcy  Act,  1861. 
Where  a  debtor  assigned  all  his  stock-in-trade.  Hxtixres, 
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debts,  and  securities  to  a  trustee,  in  pursuaTice  of  an 
arrangement  for  the  payment  of  a  composition  to  his 
eralitors,  sicch  deed  commencing,  **  To  all  to  whomtJuse 
presents  shall  come,  loe,  uihose  names  and  seals  are 
hereunto  subscribed  and  set,  being  severally  creditors  of 
V  greeting ;"  and  a  majority  in  nuTnber,  and  thru- 
fourths  in  value,  of  the  creditors  signed  the  saine : — 

Held  (dabitante  Bramwell,  B.),  that  the  deed  was 
substantially  for  the  benefit  of  all  Vs  creditors,  and 
came  within  the  exception  contained  in  sect.  1  of  the 
Bills  of  Sales  Ad  (17  <fc  18  Vict.  c.  36),  and  need  not  be 
registered  thereunder. 

In  October  last,  the  defendant  being  in  pecnniary 
difficulties,  summoned  a  meeting  of  his  creditors,  and 
it  was  arranged  that  he  should  pay  a  composition  of 
7s.  6d.  in  the  pound,  and  execute  a  deed  of  assign- 
ment for  the  benefit  of  his  creditors.  A  deed  was 
accordingly  executed  to  the  following  effect : — 

"To  all  to  whom  these  presents  shall  come,  we, 
whoso  names  and  seals  are  hereunto  subscribed  and 
set,  being  severally,  and  respectively,  creditors  of 
Eobert  John  Venn  (the  present  defendant)  greeting ; 
whereas  the  said  R.  J.  Yenn  is  justly  indebted  unto 
us,  the  said  several  creditors,  in  the  several  sums  set 
opposite  to  our  respective  names  and  seals  in  schedule 
hereto."  Then  follows  a  recital,  setting  out  the 
arrangement  that  had  been  made  about  the  composi- 
tion, and  the  manner  of  paying  it;  "and  which  com- 
position we,  the  said  creditors,  hereby  severally  and 
respectively,  &c.,  agree  to  accept  in  full  satisfaction, 
&c.  Now,  know  ye,  that  in  consideration  of  the  said 
composition,  we  do  hereby  "  (then  follows  a  general 
release  and  discharge  to  the  defendant).  The  deed 
then  recites,  that  the  said  several  creditors  had  agreed 
to  accept  one  Bamberger,  as  security  for  the  due  pay- 
ment of  6s.  in  the  pound  of  the  composition ;  and, 
lastly,  the  defendant  covenanted  with  the  said  Bam- 
berger that,  in  consideration  of  his  having  become 
security  as  aforesaid,  the  defendant  had  granted 
and  assigned  unto  the  said  Bamberger  all  his  stock-in- 
trade,  fixtures,  debts,  and  other  securities  for  the 
payment  of  the  said  portion  of  the  composition  in 
trust  for  the  said  creditors.  Executed  by  Venn  and 
Bamberger,  on  the  30th  October,  1862. 

This  deed  was  signed  by  a  large  minority  in  number, 
and  three-fourths  in  value,  of  the  defendant's  creditors, 
and  was  duly  registered,  stamped,  and  advertised  in 
conformity  with  the  Bankruptcy  Act,  1861.  The 
plaintiffs  did  not  execute  the  deed,  but  after  they  had 
notice  of  it,  commenced  this  action,  and  whilst  it  was 
proceeding  the  above  deed  was  r^stered  and  gazetted, 
and  notice  given  to  the  plaintiffs,  who,  notwithstanding, 
signed  judgment  and  issued  execution,  under  which 
the  defendant's  goods  were  seized.  Bamberger,  there- 
fore, gave  notice  to  the  sheriff  and  to  the  plaintiffs' 
attorney,  that  the  goods  were  his  by  virtue  of  the  above 
deed.  An  interpleader  summons  was  then  taken  out 
by  the  nlaintiffd.  and  an  order  thereupon  made  by 


ChanneU,  B. ,  that  the  money  in  the  hands  of  the  sheriff 
should  be  paid  over  to  the  claimant,  Bamberger,  subject 
to  the  right  of  the  execution  creditor  to  move  the  Court 
to  set  aside  or  vary  his  order,  on  the  grounds  that  the 
above-mentioned  deed  was  void,  for  want  of  registra- 
tion under  the  Bills  of  Sale  Act,  17  &  18  Vict  c.  36. 
A  rule  accordingly  having  been  obtained, 

ffannen,  now  showed  cause. 

Two  questions  arise  : — 

1st.  Was  this  document  an  assignment  for  tiie 
benefit  of  the  defendant's  creditors  within  the  excep- 
tion contained  in  sect.  7  of  the  Bills  of  Sale  Act, 
17  &  18  Vict  c.  36  ? 

2nd.  Was  this  deed  (it  having  been  registered  under 
the  Bankruptcy  Act,  1861)  good  as  against  the  sciiure 
by  the  sheriff  ? 

There  is  an  express  statement  in  the  deed,  that  it  is 
for  the  benefit  of  the  creditors.  The  192th  sect. 
of  the  24  &  25  Vict  c.  134,  says,  that  such  a  deed 
shall  be  good,  provided  the  conditions  therein  specified 
be  observed— implying,  that  the  observance  of  any 
further  conditions  is  unnecessary,  and  so  registration 
under  the  Bills  of  Sale  Act  would  not  be  required.  A 
man  cannot  be  forced  to  take  advantage  of  a  deed  for 
the  benefit  of  creditors. 

[Channell,  B.— Here  the  plaintiffs  had  a  right  to 
come  in,  and  they  refused  to  do  so.] 

Feltham  v.  Oudworih,  1  Com.  112 ;  2  Baym.  760; 
Ellis  V.  Ollave,  8  Salk.  60, 
are  decisions  under  the  laws  relating  to  compositioi 
deeds  as  at  that  time  existing,  and  are  clearly  in  my 
favour. 

/.  Broion  supported  the  rule. 
The  deed  required  registration  under  the  Bills  of  Sale 
Act.     There  is  nothing  on  the  face  of  this  instmmcnt 
to  entitle  a  creditor  to  come  in  and  say,  I  will  take 
the  benefit  of  its  trusts.     Throughout,  the  benefit  is 
limited  to  those  who  have  signed  it. 
Hodgson  t.  Wightman,  1  N.  R  445. 
Ex  parte  Morgan,  Jte  Woodhouae,  1  N.  R.  839 ; 

32  L.  J.  Bky.  15  ; 
Ex  parte  Rawlings,  1  N.  R.  149  ;  82  L.  J.  Bky.  27, 
are  clearly  decisions  in  my  favour.  The  question  really 
is,  does  the  exception  in  the  7th  sect  of  the  Bills 
of  Sale  Act  extend  to  assignments  for  the  benefit  of 
part  only  of  a  man's  creditors  ? 

Pollock,  C.B.— I  tliink  the  oixier  of  my  brother 
Channell  is  right,  and  that  any  creditor  can  come  in 
under  the  deed.  Substantially,  it  is  for  the  benefit  of 
all  the  creditors— none  are  excluded,  and  any  one  of 
them  might  go  and  demand  permission  to  sign  the 
deed.  Equity  might  compel  his  being  allowed  to 
do  so. 

Maktik,  B. — I  am  of  the  same  opinion.  I  enter- 
tain no  doubt  that  this  is  a  deed  for  the  benefit  of  the 
creditors ;  that  is,  for     many  of  them  as  the  defendant 
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eonlil  get  to  ago  it  There  was  no  intention  to  eiclnde 

BttAMWKLi,  B.— I  have  coneiderable  doubt  in  the 
matter.  I  bid  by  uo  meaas  clear  whetber  the  eicep- 
tion  contBined  in  the  17  t  IB  Vict.  c.  36,  a.  7,  applies 
to  a  deed  for  the  benefit  mtbiiantially  of  all  the  credi- 
tors, or  whether  it  does  not  mean  a  deed  purporting  to 
Ufar  all  of  them.  I  incline  to  think  that  the  latter  is 
tbe  case,  and  if  so,  the  cases  cited  b;  Mr.  Brovm  are 
decisive.  If,  hovever,  the  exception  includes  a  deed 
iill  the  body  of  the  creditors  generally,  this  deed  would 
be  good.  Suppose  that  the  debtor,  the  surety,  and  the 
creditors  had  agreed  that  no  one  but  those  who  had 
ngiieJ  should  participate,  would  it  have  been  ueces- 
suy  for  them  to  use  words  of  eiclomoa !  Again,  it  is 
said  to  have  been  the  inimtion  ot  the  parties  that  all 
ebtinld  come  in ;  bat  the  deed  alone  must  be  looked  to, 
uid  what  appears  upon  the  face  of  it  is  not  sufficient, 
according  to  the  decided  cases.  I  think  we  shall  hear 
otthia  cose  again. 

Ch^nxell,  B. — I  atUl  think  my  decision  at  Cham- 
ben  was  right.  Looking  at  the  document  itself,  1 
think  it  was  meant  for  the  benefit  of  all  the  creditora. 


■a  I   Wallbb,   Administratrix,   4c.  v. 

7  May   1883     I       The  South -Easterk  Bailwat 
'         '    (       Company. 

Btath  caused  hy  Negligence  of  Fellow  Servant — 

Lord  CampbelC»  Act,   9  &  10  Vict,  c  93— 

Common  £mploymciU. 

Tie  dtteaaed,  who  wca  a  railieay  ^uard  in  ike  em- 
ployiaent  of  the  dtfendanta,  viot  killed  ichtu  in  charge  of 
0  paaeager  train  on  tkt  dtfendania'  line,  in  cojaegu^ncc 
of  the  intin  having  run  og  tht  rails.  The  acciderd 
u^  cauicd  by  the  decayed  amdUvm  of  the  trenaHafa^- 
ttnijig  tht  chain  (a  the  sleepers,  il  being  the  duty  of  the 
ganger  of  the  plaU-layers,  a  aervant  of  the  defendants, 
lo  (cc  that  they  uwre  in  good  order : — 

Held,  upon  action  broaght  by  the  adminislralHx  of 

the  daxasedto  recover  damages  under  id:  10  Via.  c  93, 

aTiger  tcert  engaged  in  one 

that    the  defendants  were 

ecover  damages  nnder  Lord 
10  Vict  c.  03,  btongbt  by 
nitrix  of  her  late  hnsbend, 
a  consequence  of  his  death 
andanta'  raQway.  The  cose 
.,  at  the  Maidstone  Summer 
verdict  was  taken  for  the 
ject  to  the  opinion  of  the 

sorgo  Waller  was  a  railway 
if  the  defendAUta  at  weekly 


wages,  and  it  was  his  duty  as  such  guard  to  travel  with 
and  in  the  passenger  trains  worked  by  the  defendants 

the  North  Kent  Rulway,  a  line  belonging  to  and 
worked  by  the  defendants  under  the  powers  of  tho 
Acta  of  ParUament  relating  to  the  Sonth  Extern, 
fiailway  Company.  In  the  conrae  of  such  duty,  whilo 
he  was  travelling  in  a  passenger  train  of  the  defen- 
daata,  carrying  passengers  for  hire  on  the  above  line, 
between  Strood  and  Gravesend,  on  the  20th  March 
lost,  the  train  ran  off  the  line  and  overturned  ths 
break-van  in  which  he  was,  whereby  the  said  GeoTga 
Waller  was  killed  on  tbe  spot  It  is  admitted  by  the 
parties  that  tbe  accident  happened  through  the  decayed 
condition  of  the  trenails  which  fastened  the  chain  to 
the  sleepers  on  the  defendants'  railway,  that  it  was 
the  duty  of  the  ganger  of  the  plate-layers,  s  servant 
of  the  defendanta,  to  see  and  keep  in  proper  repair 
and  condition  the  permanent  way,  by  renewing  such 
trenails  as  were  decayed.  That  the  ganger  was  a  per- 
son of  competent  skill,  and  that  through  his  ne^ect 
of  duty  the  road  became  unsafe.  It  is  further  ad- 
mitted that  the  said  Q«orge  Waller  was  killed  by  ths 
train  running  off  the  line  through  the  decayed  condi- 
tion of  the  trenails,  and  that  none  of  the  directors  ot 
officers  or  servants  of  the  company  knew  of  such 
defects;  but  the  above-mentioned  ganger  ought  ttt 
have  known  it,  and  it  was  negligence  in  him  not  ta 
know  it  The  plaintiff  is  the  widnw  and  administra- 
trix of  the  deceased.  Deceased  left  the  five  infant 
children  named  in  the  declaration  ;  and  these  childrea 
lost  the  means  of  support  by  his  death.  At  tha 
trial  a  verdict  was  taken  for  the  plaintiff  by  cour 
sent  for  6001.  apportioned,  ic  ;  but  such  verdict 
was  taken  subject  to  the  opinion  of  the  Conrt  oa 
this  case. 

The  qnestion  for  the  opinion  of  tha  Court  is,  whether 
the  action  is  maintainable.  If  the  Court  shall  be  of 
opinion  that  it  is  maintainable,  then  the  verdict  for 
the  plaintiff  is  to  stand  as  above  mentioned. 

But  if  tha  Court  be  of  the  contrary  opinion,  then 
the  verdict  for  the  plaintiff  is  to  be  set  aside,  and  & 
verdict  entered  for  the  defendants. 

The  ai^umenta  of  counsel  were  heard  on  the  29th 
April  and  1th  May. 

SA«,  SerjL,  and  /.  Broan,  were  heard  for  the 
plaintiff. 

The  ganger,  through  whoso  negligence  the  accident 
happened,  was,  no  doubt,  a  fellow  servant  of  tho  dft- 
ceased ;  but  the  decided  cases  show  that  to  take  away 
the  master's  liability,  the  servants  moat  he  engaged 
either  in  the  same  operation,  in  the  same  departmeni  oj 
duty,  or  in  (A'!  same  tsork.     In  all  cases  which  do  not 
come  imder  one  of  these  heads,  and  the  preient  is  one 
which  does  not,  the  master  is  liable.     He  cited 
Priestly  v.  Fowler,  3  M.  4;  W.  1 ; 
Patterson  v.  Wallace,  3  Macq.  H.  L.  Cas.  749 ; 
Bailonshill  Coal  Company  v.  Beid,  3  Macq.  H. 
L.  Cas.  2ee ; 
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Barto7ishill  Coal  Company  v.  McChdre^  3  Macq. 

H.  L.  Caa.  300—307 ; 
Scnityr  v.  Ward,  1  EU.  &  EIL  385  ; 
Eolmes  v.  Clarke,  6  H.  &  N.  349  ;  and,  on  appeal 

to  the  Exchequer  Chamber,  7  H.  &  N.  937. 

Lush^  Q.C.f  for  the  defendants,  in  addition  to  the 
above  cases,  cited 

Hutchinaon  v.  York  and  NcvooasUe  BaUway  Comr 

pany,  6  £xch.  343  ; 
Wiginore  v.  Jay,  5  Exch.  354  ; 
Searle  v.  Lindsay,  31  L.  J.  C.  P.  106  ; 
Smithes  Law  of  Master  and  Servant,  145. 

/.  Brown  replied,  further  citing 

Winterboti(mi  v.  Wright,  10  M.  &  W.  109  ; 
Brydon  y.  Stewart,  2  Hacq.  H.  L.  Cas.  30. 

Cur,  adv.  wilt 

7  May,  1863. 

The  Court  now  gave  judgment  as  follows  : — 

Pollock,  C.B.,  after  shortly  stating  the  facts  of 
the  case,  said — It  appears  to  me  that  the  taking  care 
of  the  rolling  stock,  and  the  taking  care  that  the  train 
shall  be  safe  and  secure  when  travelling  over  it,  con- 
stitute one  common  object,  which  is,  that  the  pas- 
sengers on  that  railway  shall  be  carried  safely.  The 
case  cited,  where  one  train  ran  into  another,  is  an  d 
fortiori  case.  I  think  there  is  less  connection  between 
two  conductors  who  are  in  different  trains,  than  there 
is  here,  where  the  immediate  object  of  the  journey  is 
concerned— -one  person  having  to  take  care  that  the 
train  is  properly  conducted,  the  other  to  see  that  the 
rails  are  in  good  order.  The  observations  of  Lord 
Chelmsford,  in  the  case  cited  in  the  House  of  Lords, 
are  worthy  of  great  attention,  I  think  our  judgment 
should  be  for  the  defendants,  and  that  this  case  falls 
directly  within  that  of  Priestly  v.  Fowler. 

^Iabtin,  B. — It  was  owing  to  my  having  a  doubt  in 
this  case,  that  judgment  was  not  given  at  once.  I  am, 
however,  of  the  same  opinion.  I  think  the  American 
case,  reported  at  p.  16  of  3  Macq.,  bears  importantly 
upon  the  present,  and  that  the  judgment  of  Shaw, 
C.  J.,  is  worthy  of  consideration. 

Brahw£LL,  B. — I  am  of  the  same  opinion:  I  agree 
with  the  decision  in  Priestly  v.  Fowler;  with  the 
criterion  given  by  Lord  Chelmsford,  and  with  what  is 
said  by  Shaw,  C.J.,  in  the  case  referred  to  by  my 
brother  Martin. 

Judgment  for  the  defendants. 


Bail  Court.    )  Reoina  v.  fiTTTTFizLD  and 
5,  6  May,  1868.    }     Another. 

Gompodtwn-Rate — Misdescription — Transfer  of 
Powers — Metropolis  Looal  Management  Acty 
18  <fe  19  Vict.  c.  120/  19  c£r  20  Vict.  c.  112. 

WTiere  a  demand  icas  made  for  a  coTnpoaition-rate, 


misdescribcd  as  made  and  due  at  Midsummer,  (he  rate 
not  having  been  made  till  June  25,  nor  signed  till 
July  10  .— 
Held,  that  this  misdescription  was  not  Tnakrial. 

BySd:9  Viet.  c.  clxxx.  s.  4,  a  local  Act,  church- 
wardens  of  the  parish  of  St.  Matthew,  Bethnal  Oreen, 
were  required  to  convene  a  meeting  of  vestrymen, 
governors,  and  directors  of  the  poor,  aJt  vjhich  they,  or 
any  nine  of  them,  were  required  to  make  a  composi- 
ti(m-rate.  Under  18  <fe  19  Vict.  c.  120,  the  Metropolii 
Local  Management  Act,  it  was  provided  that  ail  the 
duties,  powers,  and  privileges^  which  might  have  been 
performed  by  the  vestry,  should  be  vested  in  the  mw 
body  :~^ 

Held,  Qiat  the  power  of  making  the  composUion'raii 
under  the  local  Act,  was  transferred  to  the  new  vestry 
under  the  Metropolis  Local  Management  Act, 

A  rule  was  obtained  by  the  churchwardens  of 
St  Matthew,  Bethnal  Green,  calling  upon  WilUam 
Stutfield  and  Benjamin  Dixon,  two  justices  of  Mid- 
dlesex, to  show  cause  why  a  mandamus  should  not  go 
to  them  to  issue  their  distress  warrant  to  levy  on  tlie 
goods  of  James  Baynton  the  sum  of  12s.  6d.,  the  amouot 
of  a  composition-rate  due  from  him  towards  the  sap- 
port  of  the  church  of  St.  Matthew,  Bethnal  Green. 

By  8  &  9  Vict  c  180,  s.  4,  tho  churchwardens  of 
the  said  parish  are  required  once  or  oftener  in  every 
year,  to  convene  a  meeting  of  "  vestrymen,  governors, 
and.directors  of  the  poor,"  at  which  the  said  persons,  or 
any  nine  of  them,  are  required  to  make  a  sufficient 
rate  or  assessment  to  be  called  tho  '^comixwition-rate," 
for  maintaining  Divine  worship  in  the  said  church  of 
St.  Matthew,  Bethnal  Green,  and  for  repairing  and 
keeping  it  in  repair,  and  power  is  given,  in  case  the 
sum  assessed  and  paid  over  bo  not  sufficient  for  the 
purposes  for  which  the  assessment  was  made,  to  the 
said  vestrymen,  governors,  and  directors  of  the  poor, 
or  any  nine  of  them,  or  in  case  they  refuse  or  neglect, 
for  the  churchwardens  for  the  time  being,  to  make  and 
sign  such  additional  assessments  as  may  be  needful 

By  18  k  19  Vict  c.  120,  s.  90,  all  powers  relating 
to  paving,  Ac.,  are  vested  in  the  district  boards,  except 
such  duties,  powers,  and  authorities  as  relate  to  the 
affairs  of  the  church ;  and,  by  19  k  20  Vict  c  112, 
s.  2,  it  is  provided  that  such  powers  of  making  church- 
rates  as  are  exercised  by  open  vestries  at  the  time  of  the 
passing  of  the  last-mentioned  Act,  shall  be  exercised 
as  if  that  Act  had  not  been  passed ;  and,  by  aect  3, 
save  as  aforesaid,  all  duties,  induding  such  as  reUte 
to  the  affairs  of  the  church,  &c.,  which  might  have  been 
performed  by  vestry  under  any  local  Act  or  otherwise 
at  the  time  of  passing  the  said  Act,  shall  be  vested 
in  the  vestiy  constituted  under  this  Act  In  the  pre- 
sent oase  the  rate  had  been  made  by  the  district  local 
board  under  18  k  19  Vict  c.  120,  and  the  form  of  the 
demand  for  the  payment  was,  **  Application  is  made 
for  the  under-mentioned  rates,  made  and  due  at  m  • 
summer,  1862;"  and  then  followed  the  words,  "also 
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the  composition-rate  for  the  current  year."  The  day 
of  making  the  ratd  was  the  25th  of  Jnne,  and  the 
rate-book  was  signed  the  10th  of  July.  The  church- 
wardens desired  to  enforce  the  rate ;  but  the  magis- 
trates declined  to  issue  their  warrant,  not  being  satisfied 
of  the  legality  of  the  rate. 

TcUfourd  SaUer  showed  caose  against  the  rule.  The 
restry  sommoned  under  the  Metropolis  Local  Manage- 
ment Act  were  not  the  proper"  persons  to  levy  the 
rate,  and,  therefore,  the  rate  was  made  by  persons  who 
had  no  jurisdiction.  Under  8  &  9  Yict.  c  180,  s.  4, 
provision  is  made  that  the  vestiymen,  governors,  and 
directors  of  the  poor,  or  any  nine  of  them,  or  in  case 
they  refuse  or  neglect,  the  churchwardens,  shall  levy 
an  assessment,  to  be  called  the  '^composition-rate,'* 
upon  the  property  within  the  said  parish  for  the  pur- 
poses of  the  church.  The  question  is,  whether  this 
rate,  not  having  been  made  in  fiict  by  the  persons 
appelated  by  the  above  section,  was  rightly  made. 
Thus,  there  has  been  no  proper  demand  for  these  rates. 
Two  papers  are  put  in,  and  the  question  is,  which  con- 
ititat«8  the  demand  for  the  rate  ?  The  rate,  purport- 
ing to  be  due  at  Midsummer,  was  not  made  till  the 
25th  of  June,  and  the  book  was  not  signed  till  the  10th 
of  July,  80  that,  in  either  case,  the  sum  did  not  become 
due  at  Midsummer,  and,  therefore,  a  demand  was 
made  for  a  rate  Trhich  was  not  in  existence.  The  Act 
requires  that  the  demand  should  be  made  in  writing ; 
hot  no  demand  can  be  shown  here.  The  notice  was 
not  only  insufficient,  for  part  of  the  paper  was  not 
filled  np,  but  the  demand  was  for  a  rate  which 
did  not  exist.  Another  objection  to  the  rate  is, 
that  it  was  made  retrospectively.  To  make  this 
nde  absolute  would  be  to  issue  an  order  to  do  an 
illegal  act 

Poland  {Dixon  w;ith  him)  supported  the  rule.  As 
to  the  question  of  retrospectiveness,  that  has  been 
decided: 

Reg,  V.   Th6  Jiutiees  of  Kingston^  £.  B.  k  £. 
256. 

The  power  to  make  this  rate  has  been  transferred  from 
the  old  to  the  new  vestry.  Under  8  A  9  Vict.  c.  180, 
8. 4,  the  vestrymen,  governors,  and  directon  of  the 
poor,  or  any  nine  of  them,  or,  in  case  of  their  refusal, 
the  churchwardens,  are  empowered  to  make  the  rate. 
Then  comes  18  k  19  Vict.  c.  120,  under  which  a  new 
hody  was  appointed,  and  by  sect  8  they  were  to  super- 
sede the  -fiien  existing  vestry.  The  new  body,  elected 
under  the  Metropolis  Local  Management  Act,  was  to 
supersede  all  others,  and  19  k  20  Vict.  o.  112,.  was 
pifised  to  set  every  doubt  at  rest.  The  power  of  the 
chorchwaidens  to  make  the  rate  if  the  vestry  refused 
still  remained,  but  the  power  of  the  old  vestry  was 
transferred : 

^oa^flum  V.  Imray,  28  L.  J.  M.  C.  78  ; 
%.▼.  BandU,  30  L.  J.  M.  C.  185. 

^iQBQtliv,  J. — I  am  of  opinion  that  the  rule  must 


be  made  absolute.  With  respect  to  the  objection  as  to 
the  date  on  which  the  rate  was  said  to  have  been  made, 
it  does  not  seem  to  me  to  be  material  in  the  present 
case.  The  Act  provides  that  if  any  person  assessed 
should  refuse  to  pay  within  fom*teen  days  aft^r  demand 
in  writing  by  the  churchwarden,  he  may  be  summoned. 
It  appeara  that  Baynton  was  duly  and  regularly 
assessed  at  \2s,  6d,  but  that  in  the  demand  made 
there  was  a  misdescription  of  the  date  at  which  the 
rate  was  made  :  but  it  was  stated  to  be  a  demand  for 
12*.  6rf.  for  composition-rate  for  the  current  year  at 
2irf.  in  the  pound.  No  doubt  at  the  time  of  the 
demand  the  rate  was  due,  and  there  was  no  question 
that  it  was  for  a  composition-rate,  but  the  date  was 
incorrectly  stated. 

It  appears  to  me  that  that  was  the  point  in  Ormerod 
V.  Chadvnck  (16  M.  &  "W.  867),  where  there  was  a 
misrecital,  in  the  warrant  of  distress,  of  the  date,  but 
it  was  not  held  materiaL  It  is  a  case  of  falsa  demon- 
stratiOf  and,  therefore,  this  objection  ought  not  to  pre- 
vail. But  the  more  important  question  is,  whether  the 
rate  was  made  by  the  proper  persons,  and  that  depends 
upon  the  question,  whether  the  powers  of  the  vestry 
under  the  local  Act  were  transferred  under  the  Metropolis 
Local  Management  Act.  By  the  local  Act  the  church- 
wardens were  required  once,  or  oftener,  in  every  year 
to  convene  a  meeting  of  **  vestrymen,  governors,  and 
directora  of  the  poor,"  at  which  a  composition-rate  was 
to  be  laid,  and,  in  case  of  their  refusal  or  neglect,  the 
churchwardens  were  required  to  make  the  needful 
assessment  By  the  local  Act  authority  was  given  to 
the  vestrymen,  governors,  and  directors  of  the  poor 
to  make  this  rate.  By  the  Metropolis  Local  Manage- 
ment Act  it  is  provided  that  all  the  duties,  powers, 
and  privileges,  including  those  relating  to  the  church, 
which  may  have  been  performed  by  the  vestry,  shall 
be  deemed  to  have  been  transferred  to  and  vested  in 
the  new  vestry.  There  is  no  doubt  that  the  power  of 
making  this  rate  was  vested  in  the  vestry,  and  if  they 
failed  in  their  duty,  the  churchwardens  might  make  a 
rate.  It  appeara  to  me  that  the  powers  under  the  local 
Act  were  transferred  by  the  Metropolis  Local  Manage- 
ment Act  to  the  vestry  {Vaughan  v.  Imray,  28 
L,  J.  M.  C.  78).  The  vestry  have  power  to  make  the 
rate,  and  it  is  only  in  case  of  their  failure  to  do  so, 
that  the  churchwardens  are  to  make  it ;  if  the  vestry, 
under  the  Metropolis  Local  Management  Act,  refuse 
to  make  the  rate,  it  may  be  that  the  power  of  the 
churchwardens  still  remains.  But  there  is  another 
objection,  which  is,  that  this  rate  is  retrospective.  It 
is  not  necessary  for  me  to  determine  that ;  though  that 
might  have  been  made  the  ground  of  an  appeal.  No 
such  appeal  has  been  made,  and  it  is  too  late  now  to 
take  the  objection,  it  should  have  been  taken  at  the 
proper  time,  and  it  ought  not  to  be  mged  before  me 

now. 

Rule  cibsoltUe. 
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Bail  Court.   1   Wilson  v,  Bltth  and  Ttne 
7  May,  1868.    /         Railway  Company. 

Arbitration — Validity  of  Appointment  of  Umpire 
by  Lot — Assent — Principal  and  Agent. 

Where  two  arbitratan  disagreed,  and  chose  an  umpire 
by  lot,  and  the  soUcUor,  amd  a^  the  son  of  one  of  the 
parties,  were  informed  of  (he  UUdion,  and  made  no 
objection: — 

Held,  thai  this  was  svffideni  assent  to  bind  the  prin- 
cipal, 

ffannen  showed  cause  against  a  rule  obtained  by 
/.  Brown,  calling  upon  the  Blytb  and  Tyne  Railway 
Company  to  show  cause  why  the  award  should  not 
be  set  aside  in  this  case  on  the  ground  that  the  umpire 
was  chosen  by  lot  The  reference  was  to  determine 
the  amount  of  compensation  to  be  paid  to  Wilson  for 
land  of  his  taken  by  the  railway  company.  The  two 
arbitrators  disagreed,  and  appointed  an  umpire  by  lot 
The  solicitor  of  Wilson,  and  Wilson's  son,  who  acted 
on  Wilson's  behalf,  were  made  aware  of  the  selection, 
and  made  no  objection,  which  constituted  complete 
assent  by  competent  persons,  and,  therefore,  the 
apx)ointment  was  good, 

Backhouse  t.  Taylor,  20  L.  J.  B.  C.  283  ; 

Morgan  v.  Bolt,  1  N.  R.  271. 

BomU  (with  him  /.  Brown),  — The  question  is, 
whether  a  solicitor  can  have  power  to  assent  to  a 
thing  that  is  irregular.  Assent  must  be  by  an  agent 
properly  authorised. 

WiOHTMAN,  J. — 1  think  the  rule  must  be  discharged. 
There  has  been  sufficient  assent  in  this  case  by  those 
who  had  the  conduct  of  the  case. 

Rule  discharged. 

Bail  Court.     )    In  the  Matter  of  the  Articles  of 


Robert  Sewell. 


t.     )    In 
8  May,  1863.      ( 

EnroLm/enJti  of  Articles  nunc  pro  tunc — Stamp — 

FenaHly. 

Where  a  clerk  was  bound  to  his  father,  an  aUomey, 
who  failed  to  have  the  articles  enrolled  and  stamped, 
which  facts  did  not  come  to  the  knowledge  of  the  clerk 
till  after  his  father's  death,  the  Court  refused  to  enter- 
tain the  application  to  ha/se  the  articles  enrolled  nunc 
pro  tunc  till  after  the  sitamping  of  (he  articles  and  pay- 
ment of  ths  penalty, 

J),  Brown  moved  for  a  rule  on  the  part  of  Robert 
Sewell,  of  Swafiham,  in  the  county  of  Norfolk,  that 
his  articles  might  be  enrolled  nunc  pro  tunc  There 
were  two  affidavits,  one  by  the  father,  who  is  dead, 
the  other  from  the  applicant  It  appeared  that  the 
articles  were  dated  Januaiy  1st,  1857,  but  they  were 
not  stamped,  because  the  father  liad  not  the  money  to 
pay  for  the  stamp.    The  father  died  on  the  Ist  of  April, 


1861,  and  it  was  not  till  after  his  death  that  the  son 
found  it  was  necessary  to  have  the  articles  stamped ; 
but  want  of  means  prevented  his  having  it  done  &t 
that  time.  Subsequently,  several  of  his  friends  united 
to  provide  the  sum  requisite  for  stamping  the  sriicles. 
The  matter  had  been  brought  under  the  notice  of  the 
Treasury,  who  expressed  their  readiness  to  entertun 
the  application  on  payment  of  the  penalty  of  502.  The 
articles  were  not  yet  enrolled,  because  Sewell  hesitated 
to  apply  the  money  trhich  had  been  supplied  by  his 
friends  until  he  knew  whether  his  applicatum  would 
be  entertained  by  the  Court 

WiOHTMAN,  J.— The  proper  course  will  be  first  to 
go  to  the  Treasury  to  get  the  articles  stamped,  and  to 
pay  the  penalty,  and  then  to  make  your  application  to 
this  Court 

Brown, — ^My  application  is,  that  the  articles  should 
be  enrolled  on  being  stamped. 

WiGHTMAN,  J. — But  you  must  have  them  stamped 

first— that  is  the  reasonable  and  proper  course—and 

then  make  your  application. 

SxtUnfimd, 


Ex  Ch    1  ^^^^^B^^i^i^^  ^-  West  End  ovLovim 
Feb.'  1868  i     ^^^^   Crystal    Palace    Railwat 
*         '  )     Company. 

Coram— 'Ekle,  C.  J.,  Pollock,  C.B.,  Williams,  J., 
Channell,  B.,  Keating,  J. 

Railway — CompeMation — Lands  Clauses  Conto- 
lidatian  Act,  1845  (8   Vict,  c  18,  «.  68)- 
Railways  Clauses  CoTuolidation  Act,   1845 
(8  Vict.  c.  20,  8.  &j— Lands  injuriously  af- 
fected, 

A  railway  company,  under  the  powers  of  their  Ad, 
made  an  obstruction  and  deviatum  in  a  high  road  run- 
ning by  certain  houses,  some  of  which  were  unfinuhtd, 
and  the  effect  was,  thai  that  part  of  the  highroad  so  rttn- 
ning  by  those  houses  no  longer  was  used  as  a  thorough- 
fare. The  houses  became  less  suUaljle  for  shops,  on^ 
ihMr  value  thereby  lessened,  in  eonsequejwe  of  the  de- 
crease in  the  number  of  persons  who  passed  by  them.'— 

Held,  that  the  houses  were  **  injuriously  affected,^ 
under  8  VieL  e,  18,  s,  68,  and  8  VicL  c  20,  s,  6,  and 
that  the  lessee  might  recover  compensation. 

The  test  in  such  cases  being,  '*  whether  an  aetionvould 
have  lain  but  for  the  statiUe  under  which  the  company 
acted  :  *'  and  if  it  would  the  lessee  can  here  recover  am- 
pensation,  including  loss  of  prospective  profits  of  the 
unfinished  houses. 

The  plaintiff  in  this  case  was  lessee  of  some  houses, 
built  and  building,  in  the  Wandsworth  high-road,  and 
the  defendants  were  a  railway  company  empowered 
under  their  Act  to  make  a  deviation  from  the  hi^' 
road  in  question  for  the  purpose  of  canying  it  orer 
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their  railway.  None  of  the  plaintifiTs  lands  were 
taken,  bnt  the  effect  of  the  alteration  was,  that  the  old 
high-road,  opposite  the  plaintiff^s  houses,  ceased  to  be 
a  thoronghfare,  which  was  carried  'at  a  distance  from 
and  above  them  by  an  embankment  along  a  new  road 
and  deviation.  It  was  found  upon  arbitration  by  the 
mnpire,  that  in  consequence  of  this  deviation  the  num- 
ber  of  persons  passing  the  houses  had  diminished,  and 
would  diminish,  and  thereby  the  houses  had  become, 
and  would  be,  less  suitable  for  shops,  and  that  their 
value  was  diminished.  An  action  being  brought  by 
the  plaintiff  to  recover  a  sum  awarded,  the  question 
was  raised  on  the  pleadings,  whether  on  the  above  facts 
he  was  entitled  to  compensation,  imder  8  Yict.  c.  18, 
s.  68,  and  8  Tict.  c.  20,  s.  6,  or  whether  the  houses 
were  not  "  injuriously  affected"  within  the  meaning  of 
these  sectiona  The  Queen's  Bench  having  decided  for 
the  plaintiff,*  the  railway  company  now  appealed. 

Rochfard  Clarke  (with  him  Hawkins,  Q.C,)  for  the 
railway  company. 
The  Court  below  held  the  test  in  these  cases  to  be  : 
"Whether  an  action  would  have  lain  but  for  the  com- 
pany's Act  of  Parliament ;  for  if  it  would,  then  the  land 
is  *  injuriously  affected,*  and  compensation  may  be  re- 
covered.'^ I  contend,  first,  that  this  is  not  the  true 
test ;  and,  secondly,  that  hero  no  action  would  lie  at 
Common  Law. 

[Williams,  J. — If  a  man  has  frontage  land  valued 
by  a  surveyor  at  1000?.  ;  and  by  some  accident  the 
road  is  withdrawn,  and  it  is  then  valued  at  500Z. — 
surely  that  is  "injuriously  affecting"  within  the 
statute,] 

If  the  traffic  of  Oxford  Street  is  diverted  into  a  new 
channel,  no  action  will  lie  by  the  houses  left  in  the 
old  channeL  A  grievance  to  a  neighbourhood  is  not 
a  subject  of  compensation.  It  is  different  where  an 
injury  is  done  to  the  land.  But  there  must  be  direct 
injury,  not  merely  consequential.  Here,  moreover, 
some  of  the  houses  were  not  yet  built  It  is  only  an 
action  quia  timet  for  speculative  injury.  Nor  is  the 
iiyury  here  permanent.  The  railway  company  by  its 
Act  may  at  a  future  time  cause  the  high-road  to  be 
restorei  Meg,  v.  London  Dock  Company  (6  Ad.  &  E. 
103),  is  not  really  overruled  by  later  cases,  though  the 
Court  below  thought  it  was.    He  also  cited, 

Wilkes  V.  Hungerford  Market  Company,  2  Bing. 

N.  C.  281 ; 
London  and  North-Western  JRailway  Company  v. 

S^rdlh,  1  Mac.  k  G.  216 ; 
Gltmr  V.  North  Staffordshire,  16  Q.  B.  212  ; 
Eaa  and  West  India  Docks,  v.  OaUke,  3  Mac.  & 

G.  165 ; 
Rt  Penny  t.  South-Eastem  BaUway  Company,  7 

£.  ft  B.  669,  671 ; 
Seg,  T.  Eastern  Counties  BaUway  Company,  2  Q. 

B.  847 ; 


•  81 L.  J.  Q.  B.  201. 


London  and  North- Western  Railway  Company  v. 

Bradley,  8  Mac.  &  G.  386  ; 
SuUon  Harbour  v.  Hitckin,  1  De  G.  M.  k  G.  161 ; 
Beg.  V.  Bristol  Dock  Company,  12  East,  428  ; 
Big,  V.  Pease,  4  B.  &  Ad.  37  ; 
Jvhb  V.  Evil  Dock  Company,  9  Q.  B.  443  ; 
Beg,  V.  Oreat  Northern  BaUway  Company,  14  Q. 

B.  26; 
BeU  V.  HvM  and  Selby  BaUway  Company,  6  M. 

k  W.  701 ; 
Rose  V.  Grooes,  6  M.  &  G.  618  ; 
Laurence  v.  South-Westem  BaUway  Company,  16 

Q.  B.  643 ; 
PlaU  Class  Company  v.  Meredith,  4  T.  R.  794  ; 
Caledmian  BaUway  Company  v.  Colt,  3  Macq. 

H.  of  L.  Cas.  838 ; 
Moore  v.  Oreat  SoiOh  and  Western  BaUway  Com- 
pany, 10  Ir.  C.  L.  Rep.  46,  98 ; 
Ware  v.  Begenffs  Qinal  Company,  29  L.  J.  (n.  b.) 

M.  C.  93 ; 
Lee  V.  Milner,  2  M.  &  W.  824 ; 
North  Staffordshire  v.  Wood,  2  Exch.  244. 

Lush,  (IC  (with  him  FUld), 
This  is  not  a  mere  personal  iiyury  or  annoyance. 
There  is  a  direct  iiyury  to  the  land.    The  houses 
cannot  be  let  as  shops.    Nor  do  we  bring  an  action 
because  the  new  road  is  opened,  but  because  the  old 
one  is  obstructed.     He  quoted  further, 
Tooktnfs  Case,  10  Ir.  C.  L.  Rep.  98 ; 
Boss  y.  Qroves,  6  M.  &  G.  613 ; 
Broadbent  v.  Imperial  Gas  Company,  26  L.  J. 

(N.  8.)  Ch.  276  ; 
Mortimer  v.  South-Westem  BaUway  Company,  5 

Jur.  (x.  s.)  784. 
Glover  v.  North  Staffordshire,  16  Q.  B.  912, 
is  on  all  fours  with  the  present. 

Clarke  replied,  citing 
Iveson  V.  Moore,  Garth.  461 ; 
BoscY.  Myles,  4  M.  ft  S.  101 ; 
Hubert  v.  Groves,  2  Esp. 
Payne  v.  Patrick,  Garth.  194 ; 
WatJdna  v.  Great  Northern  BaUway  Company, 

16  Q.  B.  961 ; 
Caledonian  BaUway  Company  v.  OgUvy,  2  H.  of 

L.  Gas.  229. 

Erlb,  C.J.— The  plaintiflfe  in  this  case  claim  com- 
pensation (because  the  lands  have  been  injuriously 
affected  by  Act  of  Parliament)  under  8  Vict  c.  20,  and 
also  8  Vict.  c.  18,  embodied  therewith.  The  arbitrator 
finds  that  they  are  iiyuriously  affected  by  the  acts  of 
the  defendant,  on  the  ground  that  the  access  to  the 
houses  has  been  rendered  less  convenient.  The  case 
then  is  within  the  letter  of  the  Act ;  is  it  within  the 
principle  ? 

It  has  been  contended  otherwise,  because  here  there 
is  a  deprivation  of  a  public  right,  and  that  no  action 
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would  lie,  but  only  an  indictment.  I  take  the  principle 
of  1  Smith  L.  C.  219,  to  be  the  true  one. 

Now  the  fact  found  here  by  the  arbitrator  shows 
particular  damnification,  for  the  London  road  has  been 
stopped  up  in  close  proximity  to  the  houses.  We  are 
justified,  1  think,  also  by  the  analogy  of  several  cases. 
Moore  v.  Qreat  SoiUh-Wcstem  Railway  Company  (10 
Ir.  C.  L.  Rep.  46),  comes  very  close ;  so  also  does 
Reg.  V.  Eastern  Counties  Railioay  Company  (2  Q.  B. 
847),  Tookey*s  Case,  and  Reg.  v.  Cfreat  Northern  Rail- 
way  Company  (14  Q.  B.  25),  but  undoubtedly  par- 
ticularly on  that  case,  becaiise  there  was  a  special 
damage  for  rain  washing  down.  There  is  also  the 
case  of  the  Caledonian  Raihoay  Company  y,  Ogilvie 
(2  H.  L.  229),  where  the  principle  on  which  the  judg- 
ment is  founded  is,  that  plaintiff  was  claiming /or  per- 
sonal annoyance,  not  for  damage  done  to  lands  or  injury 
to  property  ;  and  here  is  an  instance  of  the  distinction, 
for  we  have  special  damnification  to  property.  Most 
of  these  houses  are  in  a  state  of  inchoate  speculation, 
and  it  was  contended  that  plaintiff  was  bound  to  wait 
till  actual  damage  was  inflicted,  on  the  authority  of 
Lee  V.  MUner.  But  the  i>arty  claiming  under  com- 
pensation clauses  must  make  one  claim ;  and  if  he 
waited  he  would  be  met  with  this  difficulty.  Lee  v. 
Milner,  moreover,  only  prevented  further  damages  on 
account  of  the  particular  words  in  that  statute.  Under 
the  statutes  here,  it  is  different.  Lastly,  it  is  said  that 
the  railway  company  possibly  will  not  be  permanent, 
in  which  case  the  injury  will  not  be  permanent  either, 
for  the  old  high-road  will  be  restored.  But  the  arbi- 
trator has  doubtless  taken  all  such  possibilities  into 
calculation.  We  affirm  the  principles  on  which  he 
has  made  his  award  ;  but  we  must  decline  to  go  into 
all  the  details  of  the  award  itself. 

Judgm,e7U  affirmed. 


Feb. 
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APPEAL  FROM  QUEEN'S  BENCH  ON  SPECIAL 

CASE. 

Owam— Erlb,  C.J.,  Pollock,  C.B.,  Williams,  J., 
Channell,  B.,  Keating,  J. 

Ships — CJiarter-partyj  Construction  of — War- 
ranty — RepresenUUion — Condition — Contract 
of  Sale, 

A  eharier-party  is  to  he  construed  Ufith  reference  to 
the  intention  of  the  parties  at  the  tim>e  when  it  is  made, 
and  to  ihejdrcumstances  under  which  they  enter  into  it, 
irrespective  of  any  events  that  happen  sidfsequently  ;  nor 
will  the  frustration  of  a  voyage  convert  a  representation 
into  a  condition,  if  it  toere  not  intended  originally  to  be 
such. 

If  a  descriptive  statement  in  a  charter-party  is 
intended  to  he  a  substantive  part  of  the  contract,  it  is  to 
he  regarded-^either  as  a  warrwnty  in  the  sense  of  a  eon* 


dUion  on  the  failure  of  which  the  party  aggrieved  may 
repudiate  the  contract  in  toto,  provided  the  contract  has 
not  been  partially  executed  in  his  favour  ; — or, — if  the 
contract  has  been  so  partially  executed, — as  a  warranty 
in  the  narrower  sense  of  the  word,  for  the  brea^  of 
whichhe  must  seek  for  compensation  in  damages. 

The  question,  whether  a  descriptive  statement  in  a 
charier-party  is  such  a  substantive  pari  of  the  conirad, 
or  only  a  collateral  representation,  is  a  question  for  the 
Court,  and  not  for  the  jury. 

It  may  be  raised  by  pleading  the  material  circurR' 
stances  on  which  defendant  relies  for  his  construction  of 
the  instrument. 

It  may  also  be  raised  by  averment  thai  the  descriptive 
statement  is  an  essential  and  material  part  of  the  con- 
tract,  and  on  the  trial  of  this  issue  it  will  be  the  Judge's 
duty  to  construe  the  coTUraet  xoWi  the  aid  of  the  sur- 
rounding circumstances  found  by  the  jury,  and  to 
decide  jcyr  himself  whether  the  statemjcnt,  supposing  U 
to  be  untrue,  is  an  essential  part  of  the  contract  or  a 
mere  representation,  and  to  direct  the  jury  to  fad 
accordingly  either  for  the  plaintiff  or  defendant. 

Ollive  V.  Booker,  1  Exch.  416,  upheld,  IHnMch  r. 
CorUtt,  12  Moo.  P.  C.  C.  199,  captained. 

In  a  charter-party,  dated  19  October,  1860,  it  was 
agreed  "between  A.  Behn,  owner  of  the  good  ship 
*  Martaban,'  now  in  the  port  of  Amsterdam,  and  James 
Bumess,  of  London,  merchant,  that  the  said  ship 
being  tight,  &c.,  shkll,  with  all  possible  despatch, 
proceed  direct  to  Newport,  &c.,  and  there  load  in  the 
usual  and  customary  manner  in  ten  days,  &c.,  a  full 
cargo  of  coals,  &c.,  and  being  so  loaded,  shall  proceed 
therewith  to  Hong  Kong. "  It  appeared  that  the  ship 
on  the  16th  of  October  had  arrivod  at  a  place  sixty 
miles  distant  from  the  port  of  Amsterdam,  which 
latter,  under  favourable  circumstances,  she  might  have 
reached  in  twelve  hours  more  ;  but  being  detained  by 
gales  and  the  absence  of  steam-tug  power,  she  only  got 
to  Amsterdam  docks  on  the  morning  of  the  23rd  of 
October.  She  discharged  her  cargo  with  all  possible 
despatch,  and  sailed  on  the  16th  November  for  New- 
port, where  she  arrived  on  the  1st  December.  On 
the  5th  December  notice  was  given  to  defendant's  agent 
at  Newport  that  the  ship  was  ready  for  caigo,  bat 
defendant  refused  to  load. 

The  pUintiflf  declared  upon  the  charter-party  for  not 
loading,  and  the  defendant  pleaded  that  at  the  time  of 
making  the  charter-party,  time,  and  the  situation  of 
the  ship,  were  a  material  and  essential  part  of  the  con* 
tract,  and  that  the  said  ship  was  not,  at  the  time  of 
making  the  charter-party,  in  the  port  of  Amsterdam, 
of  which  the  defendant  had  no  knowledge  or  notice. 

The  above  facts  and  the  pleadings  were  stated  by 
judge's  order  as  a  special  case,  to  which  was  *^^^ 
the  request  of  defendant's  counsel,  and  under  pw*^ 
by  the  pMatiff's  counsel,  a  statement  that,  before  the 
charter  was  made,  the  defendant  told  plaintiflfs  brok^ 
that  he  (defendant)  had  a  contract  with  the  Ed«"*^ 
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GoTeroment  to  supply  coals  at  Hong  Kong,  and  that 
there  had  been  so  much  delay  in  the  sailing  of  ships 
pmiously  taken  up,  that  he  would  not  take  up  any 
which  he  was  not  certified  was  ready,  or  as  nearly  so 
OS  possible. 

The  question  for  the  Court  below  was,  whether  the 
words  ''now  in  the  port  of  Amsterdam"  amounted  to 
a  warranty,  and  if  so,  whether  the  position  of  the  ship 
w  the  19th  of  October  was  a  breach  of  the  warranty. 

The  Queen's  Bench  {dissentieiUe  Wightman)  held 
tiat  the  words  did  not  amount  to  a  warranty  or  con- 
i^tion  precedent,  and  gave  judgment  for  plaintiff.* 

The  defendant  now  appealed. 

Sir  G.  Honyman  {Lush  and  Bovill  with  him),  for 
defendant 

The  language  of  instruments  like  these  is  definite 
and  well  understood  by  merchants ;  and  the  Court 
will  incline  to  favour  the  construction    that  these 
words  amount  to  a  condition  precedent, 
Coddnim  v.  AUxandcVf  6  C.  B.  809  ; 
Glaholm  y.  ffays,  2  M.  &  6r.  257. 
[Ekle,  C.J.— Yon  do  not  mean  that  every  word  in 
the  charter-party  is  a  condition  ?  ] 
Ko ;  material  words  only. 

[Erle,  C.J. — Material  as  shown  to  be  so  by  subse- 
qoeat  events,  or  material  at  the  time  of  making 
contract  in  the  eyes  of  the  contractors  ?  ] 

Material  at  the   time  of   contracting.      We  must 
look  at  the  words  of  the  contract  viewed  by  the  light 
of  Borroonding   circumstances.      The  condition  and 
position  of  a  ship  at  the  time  was  most  material, 
OUiw  V.  Booker,  1  Exch.  416  ; 
EllioU  V.  Von  GUhn,  13  Q.  B.  682 ; 
Oliver  v.  FielcUn,  4  Exch.  135 ; 
Croockeunl  v.  FUUJi&Ti  26  L.  J.  (n.  s.)  Ex.  158  ;  1 

H.  k  K.  893  ; 
Tarrahochia  v.  Hickie,  1  H.  &  N.  188 ; 
Hurst  V.  Uahome,  18  C.  B.  144  ; 
Cratuton  v.  Marahall,  5  Exch.  895. 
The  Courts  incline  to  hold  important  representations 
equal  to  conditions, 

Bannerman  v.  White,  10  C.  B.  (n.  s.)  850. 
The  other  side  rely  on, 

Bimeeh  v.  CorUU,  12  Moo.  P.  C.  C.  199. 
That  case  is  dealt  with  in  a  summary  way,  and  the 
^vy  Council  abstain  from  deciding  whether  or  no  the 
statement  is  a  condition  precedent :  and  are  content 
with  doing  substantial  justice.  Dmech  v.  CorUtt 
cannot  have  been  meant  to  overrule  the  class  of  cases 
in  accordance  with  OUive  v.  Booker.  It  makes  no 
reference  to  any  of  them. 

[£rle,  C.J. — It  accords  with  them  in  principle.    It 
^^'^^y  Bays,  we  must  look  at  intention  of  parties  at 
^e  of  contract  as   seen   by   surrounding   circum- 
stances.] 
He  also  quoted, 
Van  Baggen  v.  Bainea,  9  Exch.  528. 

*lB.ft8.  Sn;  31 1*  J.  (H.8.) Q.  B.  78. 


Manisty^  Q.C.  (Maclachlan with. iam). 
If  the  events  following  on  a  stipulation  of  this  kind 
frustrate  the  object  of  the  enterprise,  and  the  inten- 
tion of  the  charterers,  that  would  be  a  proper  defence. 
The  question  in  these  cases  is,  whether  there  is  such 
a  substantial  difference  between  the  representation 
and  the  real  facts  as  they  turn  out  to  be,  as  to  frustrate 
the  charter-party.  If  so,  plead  it,  and  it  will  bo  for 
the  jury. 

Freeman  v.  Ta/ylor,  8  Bing.  124 ; 

Seeger  v.  DtUhie,  8  C.  B.  (n.  s.)  45  ; 

Barker  v.  Windle,  6  E.  &B.  675. 
But  if  this  is  a  warranty,  it  is  broken  if  the  ship  is  half 
a  mile  outside  the  port,  whether  she  is  coming  in  or 
going  out  You  can  draw  no  line.  Parties  may 
choose  to  incorporate  so  rigid  and  strange  a  condition 
in  a  contract,  but  the  onus  lies  on  those  who  set  it  up 
to  prove  it.     I  rely  on  Dirnech  v.  Corktt, 


Sir  O.  Honyman  replied. 


Cur,  adv.  vuIL 


Mat,  1863. 

Williams,  J.— The  question  in  this  case  is,  whether 
the  statement  in  the  charter-party,  that  the  ship  is 
'\now  in  the  port  of  Amsterdam,"  is  a  ''representa- 
tion "  or  a  "warranty,"  using  the  latter  word  as 
Bynon3^ous  with  "  condition ; "  in  which  sense  it  has 
been  for  many  years  understood  with  respect  to 
policies  of  insurance  and  charter-parties. 

It  may  be  expedient  to  commence  the  consideration 
of  this  question  by  some  examination  into  the  nature 
of  representations.  Properly  speaking  a  representa- 
tion is  a  statement,  or  assertion,  made  by  one  party 
to  the  other,  before  or  at  the  time  of  the  contract,  of 
some  matter  or  circumstance  relating  to  it  Tliough 
it  is  sometimes  contained  in  the  written  instrument, 
it  is  not  an  integral  'part  of  the  contract ;  and,  con- 
sequently, the  contract  is  not  broken,  though  the 
representation  proves  to  be  untrue;  nor  (with  the 
exception  of  the  case  of  policies  of  insurance,  at  all 
events,  marine  policies,  which  stand  on  a  peculiar 
anomalous  footing)  is  such  untruth  any  cause  of 
action,  nor  has  it  any  efficacy  whatever,  unless  the 
representation  was  made  fraudulently  either  by  reason 
of  its  being  made  with  a  knowledge  of  its  untruth,  or 
by  reason  of  its  being  made  dishonestly  with  a  reck- 
less ignorance,  whether  it  was  true  or  untrue  (see 
BllioU  V.  Von  Olehn,  18  Q.  B.  632;  WheeUon  v. 
ffardisty,  8  E.  &  B.  232). 

If  this  be  so,  it  is  difficult  to  understand  the  distinc- 
tion which  is  to  be  found  in  some  of  the  treatises,  and  is 
in  some  degree,  perhaps,  sanctioned  by  judicial  autho- 
rity (see  Barker  v.  Windle,  6  E.  &  B.  675,  tfSO),  that 
a  representation  if  it  differs  from  the  truth  to  an 
unreasonable  extent,  may  affect  the  validity  of  the 
contract  Where,  indeed  the  misrepresentation  is  so 
gross  as  to  amount  to  sufficient  evidence  of  firaud,  it  is 
obvious  that  the  contract  would  on  that  ground  be 
voidable. 
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Though  representations  are  not  usually  contained  in 
the  written  instrument  of  contract,  yet  they  sometimes 
are.  But  it  is  plain  that  their  insertion  therein  cannot 
alter  their  nature.  A  question,  however,  may  arise,  whe- 
ther a  descriptive  statement  in  the  written  instrument 
is  a  mere  representation;  or  whether  it  ia  a  substantive 
part  of  the  contract.  This  is  a  question  of  construc- 
tion, which  the  Court  and  not  the  jury  must  deter- 
mine. If  the  Court  should  come  to  the  conclusion 
that  such  a  statement  by  one  party  was  intended  to 
be  a  substantive  part  of  his  contract,  and  not  a  mere 
representation,  the  often  discussed  question  may,  of 
course,  be  raised,  whether  this  part  of  the  contract  is 
a  condition  precedent,  or  only  an  independent  agree- 
ment,— a  breach  of  which  will  not  justify  a  repudiation 
of  the  contract,  but  will  only  be  a  cause  of  action  for 
a  compensation  in  damages.  In  the  construction  of 
charter-parties,  this  question  has  often  been  raised, 
with  reference  to  stipulation,  that  some  future  thing 
shall  be  done  or  shall  happen,  and  has  given  rise  to 
many  nice  distinctions. 

Thus,  a  statement  that  a  vessel  is  to  sail,  or  to  be 
ready,  to  receive  a  cargo,  on  or  before  a  given  day,  has 
been  held  to  be  a  condition  (see  Olaholm  v.  Hayes, 
2  M.  &  Gr.  257 ;  Oliver  v.  Fielden,   i  Exch,   135 ; 
CroockewU  v.   Fletcher,  1  H.  As  N.  893 ;   Seeger  v. 
Duthie,  8  C.  B.  (n.s.)  45)  ;  while  a  stipulation  that 
she  shall  sail  with  all  convenient  speed,  or  within  a 
reasonable  time,  has  been  held  to  bo  only  an  agree- 
ment (see  Tarrabochia  v.   Hickie,  1  H.  A;  N.  183 ; 
JHmeeh  v.  CarleU,  12  Moo.  P.  C.  C.  199.    See,  also, 
Clipsham  v.  Vertue,  5  Q.  B.  265).     But  with  respect 
to  statements  in  a  contract,  descriptive  of  the  subject 
matter  of  it,  or  of  some  material  incident  thereof  the 
true  doctrine,  established  by  principle   as   well   as 
authority,  appears  to  be,  generally  speaking,  that,  if 
such  descriptive  statement  was  inUnded  to  be  a  sub- 
stantive part  of  the  control,  it  is  to  be  regarded  as  a 
warranty  :  that  is  to  say,  a  condition,  on  the  failure  or 
non-performance  of  which  the  other  party  may,  if  he 
is  so  minded,  repudiate  the  contract  in  toto,  and  so  be 
relieved  from  performing  his  part  of  it,  provided  it 
has  not  been  partially  executed  in  his  favour.    If, 
indeed,  he  has  received  the  whole,  or  any  substantial 
part  of  the  consideration  for  the  promise  on  his  part, 
the  warranty  loses  the  character  of  a  condition :  or, 
to  speak  more  properly,  perhaps,  ceases  to  be  avail- 
able as  a  condition,  and  becomes  a  warranty  in  the 
narrower  sense  of  the  word — Yiz,,  a  stipulation  by  way 
of  agreement,  for  the  breach  of  which  a  compensation 
must  be  sought  in  damages  (see  Ellen  v.  Topp,  6  Ezch. 
424—441;    Graves   v.    Legg,    9    Exch.    709— -716 ; 
adopting  the  observations  of  Seijt.  Williams  on  the 
case  of  Boone  v.  Byre,  in  1  Saund.  320d, ;  Elliott  v. 
Von  Glehn,  13  Q.  B.  632).    Accordingly,  if  a  specific 
thing  has  been  sold  with  a  warranty  of  its  quality, 
under  such  circumstances  that  the  property  passes  by 
the  sale,  the  vendee  having  been  thus  benefited  by 
the  partial  execution  of  the  contract^  and  become  the 


proprietor  of  the  thing  sold,  cannot  treat  the  failure 
of  the  warranty  as  a  condition  broken,  unless  there  is 
a  special  stipulation  to  that  effect  in  the  contract  (see 
Bannerman  v.  WhUe,  10  C.  B.  (n.s.)  844) ;  but  must 
have  recourse  to  an  action  for  damages,  in  respect  of 
the  breach  of  warranty.  But  in  cases  where  the  thing 
sold  is  not  specific,  and  the  property  has  not  passed  by 
the  sale,  the  vendee  may  refuse  to  receive  the  thing 
proffered  to  him  in  performance  of  the  contract,  on 
the  ground  that  it  does  not  correspond  with  the 
descriptive  statement ;  or,  in  other  words,  that  the 
condition  expressed  in  the  contract  has  not  been  per- 
formed. Still,  if  he  receives  the  thing  sold,  and  has 
the  enjoyment  of  it,  he  cannot  afterwards  treat  the 
descriptive  statement  as  a  condition,  but  only  as  an 
agreement ;  for  a  breach  of  which  he  may  bring  an 
action  to  recover  damages. 

In  the  present  case,  as  the  defendant  has,  not 
received  any  benefit  or  advantage  under  the  contract, 
but  has  wholly  repudiated  it,  the  question  is  simply 
whether,  in  the  true  construction  of  the  charter-party, 
the  Court  ought  to  infer  that  the  statement  as  to  the 
ship's  being  at  that  date  in  the  port  of  Amsterdam,  was 
meant  to  be  a  substantive  part  of  the  contract,  or  a 
representation  collateral  to  it?  And  this  question 
appears  to  be  properly  raised  by  the  averments  in  the 
plea,  that  the  time  and  the  situation  of  the  vessel 
were  essential  and  material  parts  of  the  contract  On 
the>ial  of  the  issue  joined  thereon,  it  was  no  part  of 
the  Judge's  duty  to  leave  to  the  jury  any  question  as 
to  the  construction  of  the  contract,  or  the  materialty 
of  any  of  its  statements.  It  was  his  function  to 
construe  the  contract,  with  the  aid  of  the  surrounding 
circumstances  found  by  the  jury,  and  to  decide  for 
himself  whether  the  statement  that  the  ship  was  m 
the  port,  supposing  it  to  be  untrue,  was  an  essential 
part  of  the  contract,  or  a  mere  representation ;  and  to 
direct  the  jury  to  find  for  the  defendant  or  plaintiff 
accordingly.  The  question,  it  should  seem,  might 
also  be  raised  by  pleading  the  material  circumstances 
(as  was  done  in  Graves  v.  Legg),  on  which  the 
defendant  relies  as  leading  to  the  construction  which 
the  plea  seeks  to  put  on  the  instrument  Unless 
one  or  other  of  these  modes  of  pleading  were  adopted, 
the  Court,  in  case  there  should  be  a  demurrer  to  thu 
plea,  or  on  an  application  for  judgment  non  oww 
veredicto,  would  be  precluded  from  taking  the  sur- 
rounding circumstances  into  consideration,  in  ^^ 
the  construction. 

It  is  pUin  that  the  Court  must  be  influenced  in  the 
construction,  not  only  by  the  language  of  the  ins 
ment,  but  also  by  the  circumstances  under  which,  9^ 
the  purposes  for  which  the  charter-party  was  entered 
into.    For  instance,  if  it  was  made  in  the  time  of  w^» 
the  national  character  of  the  vessel  ifl  of  such  impo^^ 
ance  that  a  statement  of  it  in  the  charter-party  »^ 
properly  be  regarded  as  p^  of  the  shipowner's  co^ 
tract,  and  so  amounting  to  a  warranty,    wher 
very  same  statement  in  the  time  of  peace  being  ^ 
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tmimportant  might  well  be  construed  to  be  a  mere 
reprosentation.  So,  if  it  were  shown  that  the  charter- 
party  was  made  for  a  purpose  such  that,  unless  the 
vessel  began  her  voyage  from  the  port  of  loading  with 
her  cargo  on  board  by  a  certain  time,  it  was  manifest 
that  the  object  of  the  charter-party  would,  in  all  pro- 
bability, be  frustrated,  the  Court  might  properly  be 
ied  by  this  circumstance  to  conclude  that  a  statement 
aatothe  locality  of  the  ship,  coupled  with  a  stipula- 
tion that  she  should  sail  with  all  convenient  speed, 
VIS  a  warranty  of  her  then  locality.  But  we  feel  a 
difficulty  in  acceding  to  the  suggestion  which  appears 
to  have  been,  to  some  extent,  sanctioned  by  high 
ttthority  (see  JHmech  v.  CarUU,  12  Moo.  P.  C.  C.  228), 
that  a  statement  of  this  kind  in  a  charter-party,  which 
maybe  regarded  as  a  mere  representation,  if  the  object 
of  the  charter-party  be  stiU  practicable,  may  be  con- 
strned  as  a  warranty,  if  that  object  turns  out  to  be 
initiated ;  because  the  instrument  it  should  seem 
OQght  to  be  construed  with  reference  to  the  intention 
of  the  parties  at  the  time  it  was  made,  irrespective  of 
tlie  cTents  which'  may  afterwards  occur.  It  is  true 
tiat  in  some  of  the  cases  where  the  question  has  been, 
^tether  a  stipulation  in  a  charter-party  amounted  to 
a  condition,  the  Court  decided  that  question  in  the 
Degatire,  and,  in  so  doing,  took  occasion  to  suggest 
tiiat  neglect  or  delay  on  the  part  of  the  shipowner  to 
eiecnte  his  part  of  the  contract  might  be  a  breach  of 
roch  an  essential  stipulation  on  his  part  as  to  justify 
the  charterer  in  treating  the  contract  as  brought  to  an 
€nd  thereby,  and  in  refusing,  on  that  account,  to  per- 
ta  his  part  of  it,  and  further  suggested  that,  in 
deciding  whether  the  breach  on  the  shipowner's  part 
vas  of  such  an  essential  stipulation  as  that  described, 
the  Court  might  advert  to  a  fact  whether  such  breach 
^  frustrated  the  whole  object  which  the  charterer 
had  in  view  (see  Freeman  v.  Taylwr^  8  Bing.  124 ; 
T^iimMvUi  V.  HicHe,  1  H.  &  K  183 ;  IHmeeh  v. 
tVfei«,  12  Moo.  P.  C.  C.  197,  224—227).  But  the 
Court  did  not,  we  apprehend,  mean  to  intimate  that  the 
^^istration  of  the  voyage  would  convert  a  stipulation 
into  a  condition,  if  it  were  not  originally  intended  to 
he  one. 

The  question  on  the  present  charter-party  is  con- 
fined to  the  statement  of  a  definite  fact,— the  place  of 
^«  ship  at  the  date  of  the  contract.  Now  the  place  of 
tne  ship  at  the  date  of  the  contract,  where  the  ship  is 
la  foreign  parts  and  is  chartered  to  come  to  England, 
^y  be  the  only  datum  on  which  the  charterer  can 
^onnd  his  calculations  of  the  time  of  the  ship's  arriving 
y-  the  port  of  lading.  A  statement  is  more  or  less 
"nportant  in  proportion  as  the  object  of  the  contract 
^ore  or  less  depends  upon  it.  For  most  charters, 
considering  wmds,  markets,  and  dependent  contract, 
^  time  of  a  ship's  arrival  to  load  is  an  essential  fact 
*^r  the  mterest  of  the  charterer.  In  the  ordinary 
^^^  of  charters  in  general  it  would  be  so.  The 
f^idence  for  the  defendant  shows  it  to  bo  actually  so 
m  this  case.    Then  if  the  statement  of  the  pkce  of 


the  ship  is  a  substantive  part  of  the  contiuct,  it  seems 
to  us  that  we  ought  to  hold  it  to  be  a  condition,  upon 
the  principles  above  explained,  unless  we  can  find  in 
the  contract  itself  or  the  surrounding  circumstances 
reason  for  thinking  that  the  parties  did  not  so  intend. 
If  it  was  a  condition,  and  not  performed,  it  follows 
that  the  obligation  of  the  charterer  dependent  thereon, 
ceased  at  his  option,  and  considerations  either  of  the 
damage  to  him  or  of  proximity  to  performance  on  the 
part  of  the  shipowner  are  irrelevant.  So  was  the 
decision  of  Olcthohn,  v.  Hayes  (2  M.  &  G.  257),  where 
the  stipulation  in  a  charter  of  a  ship  to  load  at  Trieste 
was,  that  she  should  sail  from  England  on  or  before 
the  4th  February  ("to  sail  on  or  before  the  4th 
February") ;  and  the  non-performance  of  this  condi- 
tion released  the  charterer,  notwithstanding  the  reasons 
alleged  in  order  to  justify  the  non-performance.  So  in 
Ollive  V.  Booker  (1  Exch.  416),  the  statement  in  the 
charter  of  a  ship  which  was  to  load  at  Marseilles  was, 
that  she  was  "now  at  sea,  having  sailed  three  weeks 
ago,"  and  it  was  held  to  be  a  condition  for  the  reasons 
above  stated.  And  we  would  note  that  the  marginal 
abstract  of  this  case  states  the  stipulation  to  have  been 
'  *  having  sailed  three  weeks  ago,  or  thereabouts. "  If  the 
statement  had  really  been  so  indefinite,  it  may  be  that 
the  Court  would  have  come  to  a  different  conclusion. 

We  think  these  cases  well  decided,  and  that  they 
govern  the  present  case.  We  think  that  the  decision 
of  Dimech  v.  Corlett,  in  12  Moo.  P.  C.  C,  does  not 
conflict  with  them ;  because  it  is  immersed  in  the 
specific  facts  there  set  out,  so  as  to  be  a  precedent  ozdy 
for  cases  with  very  analogous  specific  facts.  The  state- 
ment in  that  charter  that  the  ship  was  "now  at 
anchor  in  this  port"  (Malta),  did  not  avail  to  release 
the  charterer,  because  the  ship  was  in  the  port  in  the 
dry  dock ;  and  although  the  statement  of  the  fact  that 
she  was  at  anchor  in  the  port  was  definite,  and  indi- 
cated that  she  was  ready  for  sea,  while  in  truth  she 
was  in  a  dry  dock,  being  built,  and  was  not  completed 
for  a  month,  yet  as  the  defendant  was  at  Malta,  and 
was  presumed  to  have  known  the  state  of  the  ship, 
and  also  to  have  known  of  the  delay,  and  did  not 
insist  that  the  charter-party  was  broken,  but  allowed 
the  ship  to  sail  from  Malta  for  Alexandria  without 
objection,  his  defence  on  this  point  failed. 

The  Court  below  in  a  manner  referred  the  case  to  a 
court  of  error,  to  say  whether  the  decision  should  be 
governed  by  Ollive  v.  Booker,  or  Dimech  v.  Corlett. 
We  are  of  opinion,  for  the  reasons  assigned,  that  the 
decision  of  Ollive  v.  Booker  was  sound,  and  that  it 
governs  our  decision  here ;  and  we  are  further  of 
opinion  that  in  so  holding  we  do  not  at  all  conflict 
with  the  decision  in  IHmeeh  v.  Corlett,  as  above 
explained. 

On  these  grounds  we  think  that  the  judgment  of  the 

Queen's  Bench  should  be  reversed. 

Judgment  reversed. 

Attorney  for  the  plaintiff^  Ashurstj  Attorneys  for 
the  defendant,  Martin,  Tfiomaa  and  HoUams. 
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9  May,  1863.     )  Bespondent. 

APPEAL  FROM  QUEEN'S  BENCH. 

Coram — Erle,  C.J.,  Pollock,  C.B.,  Wiluaus, 
WiLLES,  and  Keatikg,  JJ.,  Bbascwell^  and 
Channell,  BB. 

Principal  and  Agent — Payment  over  hy  Agent 
to  Principal — Liability  of  Agent  to  third 
Parties — Settled  Account  between  Principal 
and  Agent — Balance  struck  and  agreed  to, 

A  materiaZ  fact  was  suppressed  hy  an  agent  who 
insured  a  ship  on  behalf  of  his  principal,  hit  vnthout 
any  fraudulent  intention.  The  ship  was  afterwards 
lost,  and  the  underwriter  paid  the  amount  of  the 
insurance  to  the  agent  knowing  that  he  acted  as  agent. 
Having  subsequently  discovered  the  fact  of  suppression, 
th^  ujiderwritcr  demanded  repaynuyiU  of  the  mxyiiey^ 
on  the  ground  that  the  suppression  avoided  the  policy. 
Before  this  demxind  loas  made,  the  ageiU  had  rendered 
etccounts  to  his  principals  in  respect  of  the  money 
received  from  the  underwriter,  and  in  which  accounts 
a  balance  was  struck  in  favour  of  the  principals,  and 
carried  to  their  credit  in  account  vnth  their  coTisent. 
T?ie  agent  furtJier  received  the  sanction  of  his  principals 
to  retain  a  certain  sum,  part  of  the  moneys  in  question, 
to  meet  the  expenses  (fa  lawsuit  carried  on  for  them : — 

Held,  {affirming  the  judgment  of  the  Court  below)  that 
the  agent  was  not  bound  to  refwnd  the  m>oney,  he  Jtaving 
paid  it  over  to  his  principals  before  notice;  also  thai 
the  rendering  of  accounts  and  striking  a  balance  agreed 
to  by  both  parlies,  vkls  equivalent  to  payment,  and  tJuU 
retention  of  the  money  of  the  principals  unth  their  con- 
sent, for  a  partiatlar  purpose,  was  also  equivalent  to 
payment 

The  qnestion  in  this  case  arose  on  a  policy  of  marine 
insurance.  The  appellant  sought  to  recover  from  the 
respondent  the  sum  of  200/.,  alleged  to  haye  been 
paid  to  him  by  mistake.  The  appellant  was  an  under- 
writer, and  he  insured,  in  part,  a  ship  of  a  foreign  com- 
pany, carrying  on  business  at  Brake,  in  Prussia,  for 
whom  the-  respondent  was  agent.  On  the  19th  of 
January,  1857,  the  repondent  effected  the  insurance 
through  Hodges  &  Johnson,  brokers  in  London*  The 
policy  was  a  time  policy  for  a  year,  and  was  taken  in 
the  respondent's  own  name  "  as  for  and  in  the  names 
of  all  and  every  other  person  or  persons  to  whom  the 
same  doth,  may,  or  shall  appertain,  in  part,  or  in  all "  ; 
the  perils  insured  against  being  the  nsual  perils  of  the 
seas.  On  this  policy  the  appellant  was  an  under- 
writer for  200/.  The  ship  was  lost  in  October,  1867, 
and  the  appellant  paid  Hodges  &  Johnson  as  for  a  total 
loss,  in  December,  1857.  One  of  the  underwriters, 
named  Thornton,  refused  to  pay  the  amount  under- 
written by  him,  and  on  the  present  respondent  suing 
him  for  the  amount,  succeeded  in  obtaining  and  retain- 


ing a  yerdict  in  his  favour,  on  the  ground  of  the  sup- 
pression by  the  respondent  of  a  material  &ct  {RumU 
v.  Thornton,  6  H.  &  N.  140).  On  this  coming  to  the 
knowledge  of  the  present  appellant,  he,  in  Jiue, 
1859,  demanded  from  the  respondent  repayment  of 
the  money  he  had  paid,  and  brought  an  action  to 
recover  it. 

The  material  fact  suppressed  was,  that  the  ship  lisd 
got  aground  on  the  2nd  of  Jannary,  1857,  on  thi 
Spanish  coast,  and  received  serious  injury ;  and  tlie 
captain  wrote  to  the  respondent  informing  him  of 
this,  and  the  letter  was  received  before  the  policy  waa 
underwritten.  Neither  that  letter,  nor  the  feet  con- 
tained  in  it,  was  communicated  by  the  respondent  to 
the  underwriters,  for  the  reason  that  he  thought  the 
captain  had  exaggerated  the  damage,  and  that  it  vw 
immaterial,  inasmuch  as  the  ship  was,  at  the  date  of 
the  injury,  covered  by  another  policy,  under  which  she 
would  be,  and  was,  eventually,  repaired.  The  ultimitt 
loss  of  the  vessel  was  in  no  way  connected  with  ti« 
damage  so  sustained. 

The  whole  insurance  being  11,0002.,  the  respondent 
received  from  the  underwriters  80002.  (Thornton  not 
having  paid  his  80002.),  and  had,  before  notice  of  the  in- 
validity of  the  insurance,  paid  over  the  whole  of  that 
sum  to  his  principals,  with  the  exception  of  6072.  ed 
6082.  As  to  the  sum  of  6072.,  the  respondent  trans- 
mitted to  his  principals,  at  the  end  of  the  year  1857, 
an  account  up  to  that  date,  in  which  he  credited  them 
with  the  amount  he  had  then  received  on  the  policy, 
and  debited  them  with  the  amount  of  his  own  claim 
against  them,  striking  a  beOance  in  their  faT<mt 
With  this  balance  he  credited  them  in  the  account  (^ 
next  year,  and  both  accounts  were  afterwards  adopted 
and  agreed  to  by  the  principals.  The  remaining  «08l. 
was  retained  by  the  respondent  on  the  authority  of  the 
principals  to  meet  the  probable  expenses  of  the  action 
against  Thornton. 

At  the  trial,  the  only  question  left  to  the  jury  *«» 
whether  the  suppression  of  the  captain's  letter  i«B 
fraudulent  on  the  part  of  the  respondent.  ThejmTT 
found  that  there  was  no  fraud,  on  which  the  verdict 
was  directed  for  the  respondent  with  leave  to  the 
appellant  to  move  to  enter  it  for  2002. ;  the  Court  to 
be  at  liberty  to  draw  any  inference  of  fact  (not  iflc^* 
sistent  with  the  finding  of  the  jury)  which  they  m# 
think  material  to  have  been  found  by  the  juiy. 

The  Court  below  were  of  opinion  that  the  *PI*^*^J 
case  faihsd  upon  the  facts.    Not  only  was  it  clear  tw 
the  respondent  was  acting  solely  as  ag«nt»  ^^^ 
appellant  was  aware  of  it,  and,  as  such,  paid  hi© 
money  sought  to  be  recovered.   The  jury  had  nega-^^ 
the  question  of  fraud,  and,  under  these  <awum8taB^ 
the  respondent,  receiving  the  money  for  his  P'^^^JjV 
not  only  without  any  notice  that  exception  ^^^^ 
taken  to  the  policy,  but  further,  with  a  foU  heUei,  tw 
none  would  be  taken,  did  no  more  than  dischaigc 
duty  in  handing  over  the  money.    When  ^.^ 
paid  to  an  agent  has  once  been  bond  fide  fspxa 
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fdthout  notice,  the  liability  of  the  agent  has  ceased, 
and  the  claim  of  the  party  paying  it  can  be  enforced 
only  against  the  principal  to  whom  the  money  has  been 
handed  over.  As  to  the  607Z.,  the  account  having  been 
adopted  and  agreed  to  by  the  principals,  it  thns  became 
a  settled  account  between  the  parties  ;  and  the  trans- 
iction  was,  in  effect,  the  same  as  though  the  agent  had 
piid  over  the  whole  amount  to  the  principal,  and 
had  received  back  the  amount  of  his  claim.  The 
qneation  as  to  the  6081.  was  free  from  difficulty. 
1^03  snm  was  retained  by  the  express  assent  and 
deare  of  the  principals,  for  the  purpose  of  its  being 
applied  to  carry  on  a  suit  bond  fide  instituted  and  pro- 
secuted on  their  behalf.  This  was  equivalent  to  a  pay- 
ment actually  made.  Under  these  circumstances  the 
Court  below  decided  that  the  respondent  should  not  be 
called  upon  to  refund.* 

From  this  judgment  the  appellant,  the  plaintiff  in 
tk  Court  below,  appealed. 

Sir  G.  Honymant  for  the  appellant,  contended  : — 
lit.  That  the  appellant  was  entitled  to  recover  back 
tk  money  from    the  respondent   as   paid   under  a 
iniiJake  of  fact,    and  that  nothing  had  occurred  to 
reiieTe  the  respondent  from  liability. 

2nd.  That  as  between  appellant  and  respondent, 
tliu  respondent  was  not  a  mere  agent,  but  a  principal, 
though  he  may  have  beeo,  as  between  himself  and  the 
ownen  of  the  ship,  acting  as  their  agent. 

3rd.  That  the  respondent  was  guilty  o£  a  wrongful 
umcealment,  and,  therefore,  acted  at  his  own  peril  in 
settling  with  the  owners  of  the  ship. 

4th.  That  the  conduct  of  the  respondent  amounted 
to  a  legal  fraud. 

5tii.  That  the  respondent  was  bound  to  know  that 
^  transaction  was  voidable  at  the  election  of  the 
Qiderwriters  upon  their  discovering  the  concealment 
tliat  had  been  practised,  and  he,  consequently,  took 
opon  himself  the  risk  of  their  so  electing. 

6th.  That  the  respondent  was  not  discharged  by  a 
aere  settlement  of  accounts  with  the  owner. 

7th.  That,  at  all  events,  the  respondent  was  not  dis- 
chaiged  aa  to  the  money  allowed  to  remain  in  his  hands. 
Tht  following  cases  were  cited, 
^i^ie  V.  Lumley,  2  East,  469  ; 
Toumsend  v.  Crowdy,  8  C.  B.  (n.  s.)  477; 
Kelly  y.  Sola?ri,  9  M.  &  W.  54  ; 
Carter  v.  Bowen,  1  S.  L.  C.  472 ; 
duller  v.  Harrison,  Cowp.  565  ; 
BUxiidMh  V.  Bo9S,  2  ISxch.  527  ; 
Sfwuting  V.  Pearee,  7  C.  B.  (n.  s.)  449 ; 
Cox  V.  Prenike,  3  M.  &  S.  344. 

-^wA,  Q.C.,  for  the  respondent,  contended  that,  in 
<;ase  of  mispayment  to  an  agent  for  his  principal,  the 
nioney  cannot  be  recovered  back  if  it  has  been  paid 
over  to  his  principal. 

He  was  stopped  by  the  Court  in  the  course  of  his 
*igument 

•  so  Lw  J.  Q.  B.  808. 


Sir  G.  Honyman,  in  reply,  cited, 
MarihidaU  v.  FdUcnerj  2  C.  B.  720  ; 
Marriott  v.  Hampton,  2  S.  L.  C.  624  ; 
Midland  Great  Western  Railway  of  Ireland  v. 

Johtxson,  6  H.  of  L.  Ca.  798  ; 
Toumson  v.  WUson,  1  Camp.  896. 

Erle,  C.J.,  delivered  judgment. 

This  was  an  action  by  Holland  to  recover  200?.  paid 
by  him  to  Kussell  as  agent  for  a  foreign  principal. 
The  Court  below  gave  judgment  for  the  respondent, 
and  we  are  of  opinion  that  that  judgment  ought  to  be 
afiteied.      Bussell    received   this    money   from    tho 
appellant,  the  insurer,  for  a  foreign  principal,  and  the 
appellant  knew  that  fact,  and  the  account  had  been 
settled  between  the  agent  and  the  foreign  principal, 
and  this  amounted  to  a  payment  of  the  money  over. 
Was  there  anything  in  the  circumstances  of  this  case 
to  take  from  Russell  the  ordinary  protection  of  the 
agent  who  pays  money  over  before  he  has  received 
notice  not  to  pay  it  over  ?  We  cannot  find  anything  in 
the  circumstances  of  this  case  which  deprived  Russell 
of  the  right  which  an  ordinary  agent  would  have  to 
protect  himself.     Russell  was  directed  to  effect  this 
insurance  ;  ho  had  received  a  letter  which  he  had  not 
communicated  to  the  insurers,  and  the  effect  of  con- 
cealment of  that  letter  was  to  avoid  the  policy  ;  it  was 
so  held  in  an  action  brought  on  that  policy.     But  no 
action  would  lie  against  Russell  for  not  having  com- 
municated that  letter,  it  being  clear  that  Russell  con- 
sidered it  was  not  a  duty  to  communicate  it,— it  being 
also  dear  that  it  was  his  belief  that  tho  non-commu- 
nication of  the  letter  would  not  avoid  the  policy.     If 
there  had  been  wilful  falsehood,  he  would  have  been 
liable  to  an  action.     He  concealed  it  entirely  with 
the  intention  of  doing  what  was  right  towards  his 
principals  and  tho  insurers,  and  the  concealment  in 
this  sense  was  a  wrong  that  enabled  the  insurers  to 
avoid  tlie  policy,  but  not  a  wrong  in  respect  of  which 
the  insurers  could  maintain  an  action.     It  was  not  an 
actionable  wrong  as  between  the  appellant  and  respon- 
dent.   The  policy  was  a  voidable  policy.     Holland 
was  in  ignorance  of  a  material  fact,  and  Russell  was 
ignorant  of  the  legal  value  of  the  letter  containing  that 
fact,  and  its  concealment.    Russell  demanded,  as  he 
was  bound,  payment  of  the  amount  insured,  and  he 
believed  that  payment  of  the  amount  in  the  policy  was 
a  valid  payment  to  him ;  he  paid  it  over  to  his  prin- 
cipals, and  he  could  not  have  refused  to  pay  over  to 
them  the  money  so  received.     His  intention  was  to  do 
what  was  perfectly  right,  and  having  paid  over  the 
money  with  that  intention,  he  did  not  lose  his  pro- 
tection ;  he  did  not  know  it  was  a  policy  which  was 
voidable.  If  Holland  had  intended  to  dispute  his  right, 
and  had  given  notice  of  anything  of  that  sort,  so  as  to 
prevent  the  money  heing  paid  over,  then  there  would 
have  been  some  foundation  for  the  appellant's  argu- 
ment. 

JudgmerU  affirmed. 
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Wilson     (formerly     Barsham), 

Clerk  of  the    Local  Board    of 

(        Health  for  the  Westham  District, 

Appellant,     V.     Holdsworth, 

Respondent. 

APPEAL  FROM  QUEEN'S  BENCH. 

Coram  —  Erle,  C.J.,  Pollock,  C.B.,  Williams, 
WiLLEs,   Keating,  JJ.,    Channell   and  Bram- 

WELL,  BB. 

Arbitration — Appointment  of  Umpire — Public 
Health  Act,  \M%  — Award— Taxation  of 
Costs — Action  for  unascertained  Costs, 

The  appointment  of  an  umpire  under  **The  Puhlie 
HeaUh  Act,  1848,*'  (11  «6  12  VieL  c.  68)  if  valid,  though 
the  time  may  have  elapsed  for  the  arbitrators  to  make 
their  award,  and  without  their  having  enlarged  the 
time. 

Where  an  arbitrator  awards  costs  gcTurally,  an 
action  may  be  brought  to  recover  the  costs,  although  the 
amount  has  not  been  ascertained. 

This  appeal  arose  out  of  an  action  brought  by  the 
respondent  (plaintiff  in  the  Court  below)  against  the 
Local  Board  of  Health  for  the  Westham  District,  of 
which  the  appellant  was  clerk,  to  recover  180Z.  145.  7d. 
as  compensation  awarded  to  the  respondent  for  damage 
done  to  his  property  by  the  works  of  the  Local  Board ; 
and  also  to  recover  144/.  Ss,  6d,  as  costs  incidental  to 
the  reference. 

In  1856,  the  parish  of  Westham  was  constituted  a 
district  for  the  purposes  of  "  The  Public  Health  Act, 
1848  ;**  and  in  1859  and  1860,  the  Local  Board  of 
Health  acting  for  the  district  constructed  extensive 
sewerage  works,  and  in  so  doing  caused  damage  to  the 
property  of  the  respondent,  for  which  he  claimed  com- 
pensation. In  terms  of  the  provisions  of  '  *  The  Public 
Health  Act,  1848,**  a  Mr.  Hammack  was  appointed 
arbitrator  by  therespondent  on  the  10th  August,  1860,  to 
decide  the  question  of  amount,  and  on  the  14th  August, 
1860,  a  Mr.  Marshall  was  appointed  arbitrator  of  the 
Local  Board  for  the  same  purpose.  Nothing  was  done 
under  the  reference  until  the  26th  October,  1860,  when 
the  attorney  for  the  respondent  served  upon  each  of 
the  arbitrators  a  notice,  requesting  them  to  appoint  an 
umpire,  in  pursuance  of  the  Act,  within  seven  days 
from  the  service.  On  the  81st  October,  1860,  Mr. 
Tite  was  appointed  umpire  by  the  arbitrators.  On  the 
12th  November,  1860,  at  a  meeting  of  the  arbitrators, 
the  clerk  of  the  Local  Board  objected  that  the  powers 
of  the  arbitrators  had  ceased,  on  the  ground  that  they 
had  not  extended  the  time  for  making  their  award  as 
directed  by  the  statute.  The  arbitrators  thereupon 
declined  to  proceed  with  the  arbitration,  the  attorney 
for  the  respondent  protesting  against  the  objection. 
Mr.  Tite  had  accepted  the  umpirage,  and  extended  the 
time  for  making  his  award;  he  appointed  the  Srd 


January,  1861,  for  proceeding  with  the  reference,  of 
which  both  parties  had  due  notice.  At  that  meeting 
no  one  attended  on  behalf  of  the  Local  Board,  and 
Mr.  Tite  proceeded  with  the  reference  ex  parte,  and 
having  heard  the  evidence  on  the  part  of  the  respon- 
dent, made  his  award  on  the  16th  January,  by  which 
he  awarded  the  amount  of  compensation  and  costi 
The  costs  of  the  reference  were  not  in  any  my  i 
ascertained  or  taxed  by  Mr.  Tite  or  any  taxing  officer. 

The  ground  upon  which  the  Local  Board  refused  to 
pay  the  amount  of  the  award  was,  that  the  appoint- 
ment of  the  umpire  was  void,  as  the  power  of  the 
arbitrators  to  make  it  had  expired  before  the  Slst  of 
October.  The  questions  for  the  opinion  of  the  Gomt 
were — 

1st  Whether,  having  regard  to  the  provisions  of  the 
Public  Health  Act,  1848,  the  appointment  of  the 
umpire  was  too  late  ? 

2nd.  Whether  the  respondent  was  entitled  to  main- 
tain an  action  to  recover  the  costs,  or  any  part 
thereof,  the  same  not  having  been  taxed  or  asceitained 
by  the  umpire,  or  any  proper  officer,  before  action 
brought  t 

The  Court  below*  gave  judgment  for  the  respondent 
on  the  first  point,  following  the  decision  in  Bradshav's 
Case  (12  Q.  B.  562),  on  similar  enactments  in  the 
Lands  Clauses  Consolidation  Act,  1845  ;  but  the  judg- 
ment was  for  the  appellant  as  to  the  costs. 

On  appeal,  brought  by  the  Local  Board,  CoUitr,  (l-C. 
(Prentice  with  him),  appeared  for  the  appeUant. 

If  the  arbitrators  can  appoint  an  umpire  after  they 
have  allowed  the  time  fixed  by  the  Act  to  elapse,  there 
is  practically  no  limit  to  the  time  during  which  an 
arbitration  may  be  protracted.  As  to  the  costs,  they 
should  have  been  taxed  before  action  brought,  other- 
wise the  jury  are  left  to  do  what  the  arbitrator,  or  his 
substitute,  the  officer  of  the  Court,  should  do. 

Oarlh,  for  the  respondent. 

Though  the  time  may  have  elapsed  for  the  arbitrator 
to  make  their  award,  it  was  still  competent  for  them 
to  appoint  an  umpire  ;    and  this  was  decided,  under 
similar  clauses  in  the  Lands  Clauses  Consolidation  Act, 
1845,  in  Bradshaw'a  Case. 
He  also  cited, 
Russell  on  Awards,  217  (1st  ed.) ; 
Harding  v.  Watts,  15  East.  556. 

Eble,  C.J.,  delivered  judgment  in  favour  of  the 
respondent,  on  both  points,  thereby  affirming  the 
judgment  of  the  Court  below,  that  the  appointment  of 
the  umpire  was  good,  notwithstanding  tiie  time  had 
elapsed  for  the  arbitrators  to  make  their  award ;  bat 
reversing  the  judgment  of  the  Court  below,  on  the 
question  of  costs,  on  the  principle  id  certum  est  P^ 
certum  reddipotesL 

Judgment  accordingly' 

•  81  L.  J.  Q.  B.  146. 
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J 


Grainoeb  V,  MABTIir. 


Cmm^lxLE,  C.J.,  Pollock,  C.B.,  Williams,  J., 
CHAznnu^  B.,  Keating,  J.,  Wilds,  B.,  Mabtin,  B. 

Ship  —  Mctrine  Insurance  —  Total  or  <werage 
Loss — AbandonmetU — Notice  of  Abandonment 
— Exceptional  class  of  Vessel — Market  value. 

The  (nensrs  of  the  ship  Acadta,  valued  at  17,000/., 
intiiftd  her  by  the  usual  fann  of  policy  for  16,000/., 
for  a  voyage  fronk  Bombay  to  Liverpool.    During  the 
wj/age  she  v?as  obliged  to  put  in  to  the  Mauritius  on 
ownad  of  damage  by  stress  of  weather  ;  and  was  found 
tohe  $0  injured  that  the  master^  after  communication 
wUh  the  owners,  sent  on  the  cargo  by  other  ships;  and 
in  a  letter  dated  Sth  December  (but  received  by  owners 
^ik  January),  stated  his  intention  was  to  abcmdon.  After 
dati  of  the  letter,  he  applied  for  a  formal  certificate  to 
siuxtyors  on  the  spot,  who  advised  him  formally  that 
h  had  better  abandon  the  Acadia  for  the  interest  of  all 
cetanud.     Upon  this  he  cUtended  upon  a  notary  puMie 
si  the  port,  formally  declared  that   he  abandoned 
tk  Acadia  to  the  underwriters,  and  a  notarial  act 
to  that  effect  was  drawn  up  on  IS/A  DeotfunJber,  1859. 
Oil  7tii  January,  1860,  the  Acadia  was  sold  by  auction 
fcr  1,S50/.,  Ofu/  broken  up.     On  10^  February,  the 
omurs  in  England  received  account  of  notarial  act  of 
abandonment,  and  gave  notice  on  the  same  day  to 
"iadenoriters ;    who  thereupon   refused  to  accqft  the 
oia/idonment.    It  appeared  that  the  Acadia  belonged 
to  OA  exoeptional  class  of  vessel  only  used  in  a  parti- 
cular trade.     She  cost  the  plaintiffs  20,000/.,  and  it 
'soould  cost  20,000/.  to  build  another  like  her.    At  the 
*ime  her  policy  attached,  and  at  date  of  condemnation 
«/  vessel,  20  per  cent,  deduction  might  be  made  from 
^Cto  for  wear  and  tear.    Her  saleable  value  at  Liver- 
^ool,  however,  was  only  7,500/. ;  while  it  would  have 
'^t(U:en  more  than  10,000/.  to  repair  her.    But  an  owner 
wtniing  such  a  vessel  for  the  particular  purposes  of  trade 
<U  the  time  when  the  Acadia  was  sold,  and  homng  to  elect 
^ween  selling,  repairing,  or  purchasing,  would  have 
f'^^cUd  to  repair,  for  such  a  ship  could  not  have  been 
V^rchased  as  built  for  so  small  a  sum  as  10,500/.*-  — 

Held,  on  the  facts  as  stated  by  arbitrator— per  Erie, 
^'J.,  Pollock,  C.B.,  Williams,  J.,  Channell,  B., 
^iUle,  B. — that  there  was  no  constructive  total  loss 
^per  Martin,,  B.  and  Keating,  J.,  that  there  was  a 
'instructive  total  loss. 

Held,  also  {Martin,  B.,  dissentiente),  that  the  notice 
^  abandon  was  not  given  in  time. 

This  waa  an  appeal  from  the  judgment  of  the 
Queen  8  Bench  on  a  case  stated  by  an  arbitrator — the 
^ourt  to  hare  power  to  draw  inferences  of  fact.  The 
^Uly  qnestion  on  which  the  opinion  of  the  Court  below 
^as  ultimately  taken  was,  whether  there  was  a  con- 
^^^uctire  total  loss  for  which  defendant  was  liable. 


The  Queen's  Bench  having  decided  that  there  was 
none,  the  plaintiffs  now  appealed.  The  question  (as 
is  said  below,  in  the  judgment  of  the  Exchequer 
Chamber),  was  one  of  fact  and  not  of  law.  And  the 
material  facts  in  the  case  are  stated  sufficiently  abore. 
[Cf.  for  a  more  detailed  statei^ent  of  them,  and  for  the 
grounds  on  which  the  Court  below  drew  their  infer- 
ences, Grainger  v.  MarUn,  81  L.  J.  (n.  &)  188,  Q.  B., 
and  2  Best  and  Smith,  456.] 

Lush,  Q.C.  (Sir  0.  Honyman,  and  W.  Williams, 
with  him),  for  the  plaintiffs. 

The  defendant  is  liable  for  a  constructive  total  loss. 
The  ship  was  not  being  employed  at  the  time  in  any 
exceptional  trade,  though  she  had  been  built  for  such. 
The  loss  must  be  measured  "  by  what  she  would  fetch 
in  the  market."  The  peculiarities  of  the  yeiBsel,  or  the 
fancy  of  the  owner,  are  not  to  be  weighed, 
Irving  v.  Manning,  1  H.  of  L.  Ca.  287. 

[Pollock,  C.B. — It  is  a  question  of  fact,  not  of 
law.  A  number  of  facts  are  stated,  and  we  are  asked, 
Was  there  a  total  loss  ?  Nor  are  the  facts  stated  con- 
clusive. The  arbitrator  does  not  tell  us  whether  the 
owner  did  want  such  a  ship  for  any  but  general 
purposes,  or  for  what  she  was  intended,  or  what  was 
the  owner's  trade.] 

The  Judges  below,  in  drawing  their  inferences  of 
fact,  have  taken  into  account  the  valuation  in  the 
policy — an  element  which  ought  to  have  no  weight. 

[Pollock,  C.B.— So  it  would  seem.] 

Mellish,  Q.C.  (-Brotw  with  him). 

The  case  finds  eveiy  fact  that  is  clearly  materiaL 
The  market  price  is  not  the  necessary  criterion  in  the 
case  of  a  ship  of  exceptional  class.  Here  every  other 
criterion  will  make  the  ship  over  10,500/.  If  a  ship 
has  a  market  value,  the  market  value  is  the  test ; 
because  the  owner  can  always  get  another.  But  here 
you  have  a  ship  of  such  an  unusual  kind,  that  it  has 
no  adequate  market  value.  If  you  want  it,  you  must 
order  it.  It  is  to  be  presumed  that  the  owner  wants  a 
ship  to  use,  and  not  to  sell.  A  prudent  owner,  there- 
fore, would  have  repaired  ;  and  the  test  is  what  would  a 
prudent  owner  in  the  abstract  do  ? 

[Pollock,  C.B. — An  owner's  engagements  make  a 
difference.  The  value  of  a  race-horse  depends  on 
what  he  is  to  do  at  the  Derby.] 

Then,  I  ask,  is  a  prudent  owner  in  the  abstract  to 
be  supposed  to  want  his  ship,  or  not  to  want  it? 
Secondly,  the  notice  of  abandonment  was  given  too 
late. 

Knight  v.  FaUh,  15  Q.B.  649. 
The  master's  letter  of  the  8th  of  December  announced 
his  intention  of  abandoning.    It  arrived  the  9th  of 
January,   yet  the  owners  did  nothing  till  a  month 
later.     Notice  must  be  given  promptly, 

2  Am.  Ins.  (ed.  1848)  s.  3,  p.  404 ; 

Hunt  V.  The  Royal  Exchange,  5  M.  &  S.  47 ; 

AldHdge  v.  Bell,  1  Stark.  498. 
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Lushf  in  reply. 

There  must  be  a  clear  and  definite  act  of  cession  to 
constitute  an  abandonment,  and  there  was  none  until 
after  the  letter  of  the  8th  of  December  was  sent  ;  nor 
could  there  be,  for  the  final  survey  on  which  the 
master  acted  was  not  till  the  15th  of  December. 
Immediately  on  this  the  abandonment  took  place,  and 
notice  was  given  at  once.  The  abandonment  was 
when  he  went  before  a  notary,  and  did  an  open  and 
irrevocable  act, 

Kewley  v.  Ryan,  2  H.  Bl.  845  (note). 
The  property  vests  in  the  underwriters  on  the  moment 
of  abandonment.   Notice  of  abandonment  is  a  distinct 
thing  from  the  abandonment,  though  it  should  follow 
it  in  reasonable  time. 

[Wilde,  B.— Are  not  abandonment  and  notice  of 
abandonment  one  ? 

Roux  V.  Salvador,  1  Hodg.  49  ;  1  Bmg.  n.c.  626 ; 
3  Bing.  n.c.  266.] 
No  ;  for  often  notice  cannot  be  given  at  the  time. 
rWnj)E,  B.— It  may  date  back.] 
Lush  also  referred  to 
Cambridge  v.  Andcrton,  2  B.  &  C.  691 ;  1  R.  &  M. 

60; 
Cammell  v.  Semll,  6  Hare  ft  N.  728. 

Our,  adv.  vuU. 

12  May,  1868. 

Erle,  C.J.,  now  delivered  judgment. 

The  proceedings  in  the  Court  below,  and  also  the 
proceedings  here,  turn  entirely  on  the  facts  set  out  in 
the  award :  there  is  no  rule  of  law  involved  in  the 
dispute  between  the  parties.  It  will  only  be  necessary 
then  for  us  to  state  the  result  of  judgment,  without 
stating  the  grounds ;  as  the  circimistances  on  which 
we  formed  our  opinions  are  not  necessary  to  the 
Talidity  of  the  judgment.  The  majority  of  us  (Erie, 
€.J.,  Pollock,  C.B.,  Williams,  J.,  Channell  and 
Wilde,  BB.),  are  of  opinion  that  the  judgment  of  the 
Court  below,  that  there  was  no  constructive  total  loss, 
should  be  afiirmed.  Martin,  B.,  and  Keating,  J.,  are 
of  a  contrary  opinion.  Also,  in  case  this  matter 
«hould  be  taken  to  a  Court  of  Error,  this  Court  has 
considered  the  question,  whether  the  notice  of  abandon- 
ment was  given  in  time.  We  are  all  of  opinion,  with 
the  exception  of  Martin,  B.,  that  the  notice  was  not 
given  in  time. 

Pollock,  C.B.— In  a  case,  like  the  present,  turning 
entirely  upon  facts,  it  is  much  better  that  the  Judges 
should  deliver  their  verdict  like  a  jury,  without  stating 
the  reasons  for  their  opinion.  It  cannot  illustrate  any 
principle,  or  advance  the  study  of  the  kw,  that  they 
fihould  do  otherwise. 

Judgment  affirmed. 


Ex.  Ch. 

12  May,  1868 


.1 


Obmsok  v.  Clabke. 


(7oram—PoLLocK,  C.B.,  Channell,  B.,  Blackbtlv, 
J.,  Martin,  B.,  Mellob,  J.,  Bbamwell,  B., 
Ceompton,  J. 

Patent^Noveltiz-^SpedJlcatum—Applicatiim  of 
knotvn  Process  to  knoum  Article, 

Tubular  boilers  for  horticultural  purposes,  hamn^ 
previously  been  cast  in  several  pieces,  an  inventor  tlmmM 
in  his  specijication  to  *'cast  tubular  boUers,  jwAoj 
described,  in  one  piece.''  The  ^ciJicaHon  then  em- 
tained  a  description  with  drawings  of  the  tubular  hdlm 
so  cast  by  him  ;  but  did  not  show  hmo  they  differed  from 
boilers  previously  in  use,  except  so  far  as  the  casting  in 
one  piece  was  concerned : — 

Held,  that  casting  in  one  piece  what  has  prevmHy 
been  east  only  in  several  pieces,  is  not  by  itself  the  suij(d 
of  a  patent, 

Semble  (Blacjkburn,  J. ,  dubitante),  that  theplainHf, 
on  the  face  of  such  a  speeifUxUicm  as  above,  mfind 
himself  to  claiming  for  the  "casting  in  one  piece"  (»/y. 

The  plaintiff  in  this  action,  which  was  for  inlnnge- 
ment  of  a  patent,  claimed  to  be  invents  of  an  improTcd 
tubular  boiler,  which  was  cast  in  one  piece-tubok 
boilers  having  previously  been  cast  in  several  pieces. 
In  his  specification  he  clidmed  "to  cast  tubular  boilers, 
such  as  described,  in  one  piece ;"  and  the  specification 
went  on  to  describe  the  tubular  boiler  with  pictures; 
but  did  not  point  out  how  the  tubular  boilers  so  cast 
differed  from  other  tubular  boilers,  except  so  far  as  the 
casting  in  one  piece  was  concerned.  The  pleadings 
were  in  the  usual  form  ;  and  the  jury  found  a  terdict 
for  the  plaintiff  on  all  the  issues ;  finding,  also,  by 
special  direction,  that  plaintiff's  invention  was  useful 
and  beneficial  to  the  public.  A  rule  had  been  made 
absolute  in  the  Court  of  Common  Pleas*  to  enter* 
verdict  for  the  defendant,  pursuant  to  leave  reaenred 
to  move  on  the  following  grounds  : 

Ist.  That  there  was  no  invention  which  was  new, 
and  the  subject  of  a  patent,  and  no  invention  to  sustain 
the  patent 

2nd.  That,  if  there  was  any  iuvention,  the  specifica- 
tion was  insufficient,  and  did  not  describe  it ;  and  did 
not  disclose  any  invention  the  subject  of  a  patent. 

8rd.  That  there  was  no  infringement 

The  argument  in  the  Court  below  was  confined  to 
the  first  point ;  and  the  plaintiff  now  appealed  from 
their  decision. 

Ast&ii,  for  plaintiff  (Shee  with  him).— The  claim  i3 
not  merely  for  "  casting  in  one  piece."  It  is  for  an 
improvement  in  the  arrangement  of  the  boiler  as  ireE 

•  1 N.  R  61 ;  13  C.  B.  (k.  s.)  839,  whew  tb«  c«M8  cited  W^. 
and  other  caaee,  are  collected. 
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The  evidence  is,  that  there  was  a  substantial  improve- 
netLt  beyond  the  casting. 

[Pollock,  C.B. — ^You  cannot  now  go  into  the 
eTidenco ;  the  plaintiff  ties  himself  np  in  his  specifica- 
tion to  claim  the  "casting  a  boiler  in  one  piece."] 

2fo ;  the  **  casting  the  boiler  as  described  in  one 
piece."    It  means,  "  I  claim  the  arrangement  coupled 
with  the  casting  in  one  piece."   Whether  the  improve- 
ment is  trifling  or  no  is  for  the  jury.     He  refeired  to 
Teil^  V.  jffeasUm,  Mac.  P.  C.  48  ; 
SUiner  v.  Beald,  6  Exch.  607  ; 
Lash  V.  ffoffiie,  1  Web.  P.  C.  203 ; 
Smith   V.   Lmidon  and  NorUi-WcsUm   Railway 
Company,  2  £1.  &  Bl.  69. 
[BiiAMWELL,  B. — ^The  main  question  is,  whether,  on 
the  fiace  of  the  specification,  the  patent  was  necessarily 
confined  to  casting  in  one  piece.] 

[BuiGKBURN,  J. — I  am  inclined  to  think  Mr.  Aston 
may  go  into  the  evidence.  But  his  own  witnesses  put 
biiaout  of  Court] 

Af.  SmiOif  Q.C,  {Webster  and  Thruf^  with  him)  was 
Lothtiud. 

Pollock,  C.B. — We  are  all  of  opinion  that  the 
;i:ugQient  of  the  Court  of  Common  Pleas  should  be 
aSnueil.  If  this  were  a  real  improvement,  producing 
remarkable  beneficial  effects,  and  if  the  patent  had 
Iten  taken  out,  making  the  casting  in  one  piece  not 
tie  ground  of  the  patent,  but  the  means  of  effecting 
some  improvement,  which  itself  was  the  ground  of  the 
pdknt,  the  patent  might  be  good.  But  here,  what 
the  pUintiff  claims  is  simply  casting  in  one  piece  what 
bb  previously  been  cast  in  several  Mr.  Aston  con- 
tends that  we  are  to  look  also  at  the  evidence  as  to  the 
impFovement  contained  in  the  matter  described,  as 
well  as  to  the  casting.  That  is  not  the  matter  before 
>:i  What  was  reserved  was  merely  this  : — admitting 
tie  boiler,  as  above  described,  not  to  be  the  subject  of 
a  patent,  but  common  property,  whether  plaintiff  can 
Uaim  for  casting  it  in  one  piece.  That  is  not  the 
nlject  of  a  patent. 

Judgment  affirmed, 

Ex.  Ch.        1   Leakey  v,  Lucas. 
12  Mat,  1863.     J 

CWam— Pollock,  C.B.,  Crompton,  J.,  Bramwell, 
B.,  Chaxkell,  B.,  Blackburn,  J.,  Martin,  B., 
Kellor,  J. 

Contrcu^^"  Condition  Precedent  —  Expenses  of 
Act  of  Parliament — Practice  of  Exchequer 
Chamber  cu  to  Costa, 

Declaration  recited  that  certain  parties  iiUended  to 
^y  for  a  private  Act,  and  set  out  an  agreemeni 
-^^'f^tcn  pktiHUfs  (an  engineer  and  solicitors)  and 
'^'f^ndttnts  {eotUraetors)  whereby  it  was  agreed  that 
^Mants  slimMprovidt  parliamentary  deposit^  and  if 


the  Act  teas  not  obtained  should  pay  300/.  to  plaintiffs 
towards  easpenses  ;  while  plaintiffs  sliould  not  mjaJee  any 
charge  for  work  donve  or  money  paid  against  defendants 
beyond  the  said  300Z. 

General  Averment — Breach,  that  defendants  had 
not  paid  the  said  sum  nor  any  part  of  it. 

Plea.  —  TJuU  plaintiffs  having  incurred  costs  to 
amount  of  3001,  in  endeavouring  to  obtain  the  Act,  refused 
to  continue  sudi  e7ideai?ours  on  the  ground  that  no  one 
would  provide  them  wUh  wjoney  to  pay  coanseU  fees; 
wherefore  U  followed  that  the  bill  would  be  lost  for 
want  of  prosecution,  unless  the  defendants  should  prose- 
cute it.  That  defendants  thereon  employed  other  solid' 
tors,  and  paid  costs  to  them  above  the  said  ZOOL  :  but 
that  the  bill  was  lost.  That  all  things  had  happened  to 
entitle  thetn  to  empHoy  the  last-mentioned  solicitors,  and 
to  make  the  said  paymeivt  a  good  performance  of  agrec" 
7nent  as  to  the  300/. 

Held,  a  good  plea. 

When  a  judgment  is  affirmed  by  the  Sacchequer 
Chamber  without  any  mention  of  costs,  costs  shall  go 
with  (he  judgment  as  a  matter  of  course. 

Error  was  brought  from  the  Common  Pleas  on  a 
demurrer  to  a  plea. 

The  declaration  stated  that  it  had  been  intended  to 
apply  to  Parliament  for  an  Act  for  making  ^certain 
waterworks ;  and  an  agreement  was  made  between 
the  defendants  (described  as  contractors),  one  of  the 
plaintiffs  (described  as  civil  engineer),  and  the  other 
plaintiffs  (described  as  solicitors),  whereby  it  waa 
agreed  that  if  the  Act  should  be  obtained,  the  defend- 
ants should  cany  out  all  the  works  ;  and  the  defendants 
were  to  provide  the  parliamentary  deposit.  It  waa 
further  agreed,  that  if  the  Act  should  not  be  obtained, 
the  defendants  should  pay  a  sum  not  exceeding  300/. 
towards  the  expenses  in  endeavouring  to  obtain  the 
said  Act,  and  that  the  plaintiff  should  not  make  any 
charge  for  work  done,  or  money  paid,  againstj^the  pro- 
visional directors,  or  beyond  the  said  300/.  against  the 
defendants,  but  that  they  might  receive  their  proper 
charges  out  of  the  fonds  of  the  intended  company. 
It  then  averred,  that  the  Act  of  Parliament  had  not 
been  obtained  and  general  performance  by  the  plain- 
tifis,  yet  the  defendants  had  refused  to  pay  the  sum 
agreed  upon. 

The  plea  alleged  that  while  the  bill  was  being  pro- 
secuted, and  before  it  was  known  whether  it  would  be 
passed  or  not,  the  solicitors  having  incurred  costs  to 
the  amount  of  800/.  in  endeavouring  to  obtain  the  Act, 
refused  to  continue  their  endeavours,  on  the  grotmd 
that  no  one  would  provide  them  with  funds  to  pay 
fees  to  counsel,  and  the  fees  of  the  House  of  Parlia- 
ment :  whereupon  it  became  necessary  either  to  aban- 
don the  bill,  or  for  defendants  to  prosecute  it ;  that 
defendants  accordingly  employed  other  solicitors,  who 
endeavoured  to  obtain  the  Act  until  the  biU  was 
thrown  out  or  lost :  whereby  defendants  incurred  costs 
exceeding  300/.,  which  they  paid  to  the  new  solicitors, 
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and  this  they  pleaded  as  a   perfonnance    of   their 
agreement. 

To  this  plea  there  was  a  demurrer,  and  on  the 
demurrer  the  Court  of  Common  Pleas  gave  judgment 
for  the  defendants.* 

Ma/mamara  for  plaintiffs. 

1st.  The  facts  as  stated  in  the  plea  do  not  show  per- 
formance hy  defendants.  Payment  to  third  persons, 
not  agent  of  plaintiffs,  without  our  consent,  not  at  our 
request,  and  without  our  subsequent  ratification, 
cannot  be  set  up  against  the  plaintiffs.  If  defendant 
intended  to  say,  "  If  you  don't  go  on  we  shall  be  at 
liberty  to  employ  some  one  else,"  he  ought  to  have 
said  so  expressly. 

2nd.  The  plea  shows  no  default  in  plaintiffs.     There 
are  no  words  imposing  the  obligation  on  plaintiffs  to 
go  on  under  the  circumstances.     It  is  no  part  of  the 
duty  of  solicitors  or  engineers  to  advance  money, 
Vansander  v.  Brown,  9  Bing.  402. 

[Brahwell,  J. — They  do  not  contract  here  as 
solicitors  or  engineers.] 

[Blackburn,  J. — Is  there  not,  in  such  a  contract  as 
this,  an  implied  undertaking  on  the  part  of  the  plaintiffs 
to  take  all  reasonable  steps  ?] 

[Crompi'on,  J. — They  are  not  to  stop  short  on  the 
first  occasion,  and  say  ''  we  give  it  up ;  wo  are  not 
under  any  obligation  to  go  on."] 

Bovillf  Q.C,  (with  him  Kayt),  was  not  caUed  on. 

Pollock,  C.B. — The  parties  to  this  agreement  are 
not  in  the  relation  of  attorney  and  client  It  was  con- 
templated that  the  plaintiffs  should  make  all  reasonable 
endeavour  to  go  on.  Instead  of  going  on,  they  stopped 
for  want  of  funds  ;  which,  however,  defendants  were 
not  bound  to  supply. 

Judgment  affirmed, 

Somll,  (2-0.,  applied,  later  in  the  day,  for  costs. 

Per  Curiam. — In  this  Court,  when  judgment  is 
affirmed,  simply,  nothing  being  said  about  costs,  costs 
go  as  a  matter  of  course  with  the  judgment. 


\ 
lAY,  1863.  J 


The  Europa. 


Adm. 

20  April,  18  May, 

Before  the  Right.  Hon.  Dr.  Lushinotok. 

Afarttime  Lien — Purchaser  witliout  notice  — 
Reasonable  diligence  in  enforcement  of  the 
Lien, 

A  maritime  lien  will  he  upheld  as  against  a  bon& 
fide  purchaser  for  value  without  notice^  and  after  a  eon-- 
siderable  lapse  of  time,  provided  reasonable  diligence 
hcu  been  shown  in  enforcing  it, 

•IOC.  B.(if.  B.)7S4. 


*'  Reasonahle  diligence**  meajis  not  the  doing  of 
everything  possible,  but  the  doing  of  that  which  under 
ordinary  drcumstanees,  and  having  regard  to  expemt 
and  difficulty,  can  be  reasonably  required. 

This  was  a  cause  of  collision  instituted  against  the 
owners  of  the  "  Europa."  The  defendants  put  in  no 
evidence  on  the  merits,  but  pleaded  that  they  were 
purchasers  for  value  without  notice,  and  that  the 
plaintiffs,  by  reason  of  laches,  had  forfeited  their 
maritime  lien, 

The  facts  of  the  case  and  the  principal  argameiits 
used  by  counsel  will  be  found  in  the  judgment.  The 
authorities  cited  were  as  follows  : — 

By  Milward  and  Priichard,  for  the  pkintifik,  in 
support  of  the  lien. 

Bold  Buccleugh,  7  Moo.  P.  C.  C.  284 ; 

Nestor,  1  Sumner,  85  ; 

Abbott  on  Shipping,  555  (9ih  ed.)  ; 

Nymph,  Swa.  Ad.  86  ; 

Bepulse,  4  Notes  of  Cases,  166  ; 

FiiuihY.  Shaw,  Collins  y.  Finch,  19  Beav.  500; 

4  H.  of  L.  Ca.  905  ; 
Druid,  1  W.  R.  399  ; 
BoyaZ  AnUi,  Swa.  Ad.  269  ; 
Hunt  V.  Elms,  28  Beav.  631. 

By  Brett,  Q.C,  and  Potter,  for  the  defendants, 
Australia,  Swa.  Ad.  480; 
MaclacMan  on  Merchant  Shipping,  61. 

Dr.  Lushinoton.— The  collision  took  place  on  the 
13th  December,   1869,   off  Cape  St.  Vincent.    Tha 
'*  Integrity"  began  immediately  to  sink,  and  her  master 
and  crew  were  compelled  to  take  refuge  on  board  the 
other  vessel,  which  proved  to  be  the  brig  **  Eu^)p'^" 
of   Windsor,    Nova    Scotia,    in    charge   of  William 
Walters,  bound  from  Ardrossan  to  Marseilles.    On 
their  arrival  at  Gibraltar,  the  master  and  crew  of  the 
"Integrity"  entered  a  protest  before  the  public  notary, 
and  immediately  communicated    the   above  facts- 
which  wenrall  that  they  knew  concerning  the  ''Europa' 
— to  one  of  the  plaintiffs  and  owners,  Mr.  Richards,  a 
resident  at  Port  Madoc,  in  Wales.    Mr.  Bichards  lost 
no  time   in  communicating  with  Mr.  Barroir,  the 
secretary  of  the  Port  Madoc  Mutual  Ship  Insuraow 
Society,  which  had  underwritten  the  "  Int^ty."  On 
the  27th  of  December,  Mr.  Barrow  instructed  Messrs 
Pritchard  &  Son,  proctors  of  Doctors'  Commons,  to 
take  all  necessary  steps  for  arresting  the  ''  Eoropa. 
In  January,  1860,  the  proctors  received  intelligent 
that  the  "  Europa"  was  bound  from  Marseilles  to  Rio 
de  Janeiro,  and  made  every  effort  to  stop  her  in  Iw'r 
passage  through  the  Straits  of  Gibraltar,  but  they 
were  unavoidably  too    late.      In   Febroaiy  of  tie 
same  year  they  were  informed  that  she  might  w 
expected  at   Falmouth,   Plymouth,   or  QueenstoffO, 
and    they    caused   warrants   to   be   issued  for  of^ 
arrest      But    the    "Europa"   did   not  put  in  *'' 
any  of  these  ports,  and  it  was  suggested  tli»*  *''' 
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master  had  circulated  these  reports  as  to  her  destina- 
tion with  a  view  to  eluding  justice.     As  a  fact  she  did 
not  come  to  any  British  port  till  the  8th  November, 
1S61,  when  her  arrival  at  Liverpool  from  Rosario  in 
Sonth  America  was  duly  notified  in  the  Times  and  the 
Skipping  and  Mercantile  Oazette,     On  four  successive 
days  in  the  same  month  she  was  advertised  for  sale  in 
the  Liverpool  Telegraphy  and  on  the  28th  November 
Fhe  was  sold  to  the  defendant  Dean,  without  notice  of 
the  collison  or  the  maritime  lien  consequent  thereon. 
The  defendant  Dean  expended  considerable  sums  in 
^pairing    the    ''Europa,"    and    shortly    afterwards 
transferred  some  shares  in  her  to  the  other  defendants, 
vho,  like  himself,  had  no  notice  of  the  collision. 
On  the  24th  December,  after  having  been  nearly  a 
month  in  Liverpool,  the  "£uropa,"  sailed  for  Lagos 
en  the  coast  of  Africa,  and  her  departure  was  duly 
lotiiied  in   the   public    papers.     In  the    meantime 
Messrs.  Pritchard  wore  pursuing  their  inquiries,  and 
orlj  in  1861  they  instructed  Mr.  Paddle,  a  clerk  of 
the  Jerusalem  Coffee  House,  whose  regular  duty  it  was 
to  Inspect  daily  all  the  shipping  lists,   carefully  to 
Tstchfor  the  "  Europa,*'  and  give  information  imme- 
tii^ely  they  might  receive  it ;  but  in  spite  of  these 
precautions,   Messrs.   Pritchard  never  heard  of  the 
"£aiopa"  having  been  in  Liverpool  until  six  days 
aTter  she  had  left  it,  and  then  only  accidentally  in  the 
course  of  inquiries  made  about  a  vessel  which  was 
called  the  "  Europa,"  but  which  proved  not  to  be  the 
"Earopa"  in  question.      The  '*Europa"  returned 
(roDi  1^08  to  Liverpool  again  on  22nd  June,  1862, 
and  rcmained  a  month,  till  22nd  July,  when  she  sailed 
for  Vera  Cmz  ;  but  it  appears  Messrs.  Pritchard  never 
li^  either  of  her  arrival  or  departure,  though  both 
vere  notified  in  the  public  papers.     On  the  10th 
Janiury,  1863,  the  "Europa*'  came  a  third  time  to 
Liverpool,  and  Messrs.  Pritchard,  upon  receiving  in- 
formation of  it,  caused  her  at  once  to  be  arrested,  and 
instituted  this  suit.     With  regard  to  the  collision 
itself,  there  is  no  defence.  On  the  ex  parte  evidence  on 
l^half  of  the  plaintifif,  the   Court  necessarily  came 
to  the  conclusion  that  the  "  Europa"  alone  was  to 
hlame.     The  defendants,   however,   claim  that  the 
plaintiffs,  under  the  above  circumstances,  have  been 
S^ty  of  laches  in  enforcing  their  lien,  and  that  the 
Conrt  will  not  now  enforce  it  as  against  purchasers 
vithont  notice.    The  plaintiff's,  on  the  other  hand, 
maintain  that  the  above  facts,  to  which,  with  further 
details,  they  and  others  have  deposed,  prove  that  every 
reasonable  effort  was  made  to  arrest  the  ship  ;  and  in 
JQstification  of  the  &ilure  of  the   searches,  I  have 
W  referred  to  the  Mercantile  Navy  List  of  1863, 
whereby  it  appears  that  there  are  no  less  than  eight 
vessels  called  the    "Europa,*'    and  six   called  the 
"Ewope," 

The  law  on  this  head  is  settled  by  the  Bold  Bue- 
«^««^*,  (7  Moo.  P.C.C.  285).  The  Judicial  Committee 
there  ezpreas  themselves  as  follows : — *  *  It  is  not  neces- 
^  to  say,  that  the  lien  is  indelible^  and  may  not  be 


lost  by  negligence  or  delay  where  the  rights  of  third 
parties  may  be  compromised  ;    but  where  reasonable 
diligence  is  used,  and  the  proceedings  are  had  in  good 
faith,  the  lien  maybe  enforced,  into  whosesoever  posses- 
sion the  thing  may  come."    To  apply  this  rule  to  the 
present  case.     There  is  no  reason  to  doubt  that  the 
claim  is  pursued  by  the  plaintiff  in  good  faith.     Nor 
are  the  four  years  which  have  elapsed  since  the  colli 
sion  alone  sufficient  to  constitute  a  bar  to  that  claim, 
though,  in  cases  of  this  description,  lapse  of  time  must 
always  form  an  element  of  consideration.     The  ques- 
tion   is,    has  the    plaintiff   shown    reasonable    dili- 
gence in  enforcing  his  Hen  ?    The  plaintiff"  himself  is, 
I  think,  fully  acquitted  of  any  personal  laches.  Under 
the  circumstances,  it  was  enough  for  him  to  set  in 
motion  the  underwriters— the  parties  most  interested 
in  discovering  the  ship.  But  in  this  matter,  the  under- 
writers must  be  considered  the  agents  of  the  plaintiff ; 
and  if  there  were  any  laches  on  their  part,  or  the  part  of 
those  employed  by  them,  the  plaintiffs'  claim  against 
the  ship  would  be  effected  thereby.   Then  Mr.  Bairow, 
the  secretary  to  the  Underwriters*  Society,  was,  I 
think,  justified  in  delegating  the  task  of  making  the 
necessary  inquiries  to  Messrs.  Pritchard  k  Sou,  who, 
being  proctors  of  experience,  and  resident  in  London, 
had  better  opportunities  for   obtaining   information 
than  was  possessed  by  himself,   a   resident  at  Tre- 
madoc,  in  Wales.     Then,  with  regard  to  the  conduct 
of  Messrs.  Pritchard,  I  have  no  hesitation  in  expressing 
my  opinion  that,  so  far  as  local  inquiries  in  London 
are  concerned,  they  did  much  more  than  could  rea- 
sonably be    required  of  them.      I    refer   especially 
to  their  personal  attendance  to  the  matter,  and  to 
the  services  rendered   by     Mr.    Charles   Pritchard. 
But   the   defendants  impute  various  laches   to  the 
plaintiffl 

In  the  first  place,  they  charge  that  nothing  was  done 
at  Nova  Scotia,  the  country  to  which  the  "  Europa*' 
belonged.  This  is  true  :  but  certainly  it  was  not 
incumbent  upon  the  plaintiffs  to  send  their  witnesses 
out  to  that  country  for  the  purpose  of  bringing  a 
personal  action  against  the  owners.  The  Judicial 
Committee  do  not  say  that  a  plaintiff  seeking  to  enforce 
his  maritime  lien  must  show  that  he  has  not  omitted 
to  bring  a  personal  action— indeed,  in  the  case  of  the 
"  Bold  Buccleugh,*'  where  the  Court  enforced  the  lien, 
the  plaintiffs  might  easily  have  instituted  a  personal 
action  in  Scotland— all  that  is  required  is  due  diligence 
in  enforcing  the  Hen  itself.  Nor  do  I  think  that,  in 
order  to  enforce  it,  the  plaintiffs  were  bound  to  have 
gone  to  Nova  Scotia,  even  if  they  had  known  the 
"Europa**  to  be  there.  In  fact,  however,  there  is  no 
evidence  even  to  show  that  the  "  Europa  "  actually  was 
in  Nova  Scotia. 

The  defendants,  in  the  second  place,  assert  that 
negligence  on  the  part  of  the  plaintiffs  is  sufficiently 
established  by  the  fact  that  the  "Europa**  was 
twice  in  Liverpool— in  1861,  and  again  in  1862,  and 
each  time  for  the  period  of  a  month  together— without 
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the  plaintiffs  ascertaimng  the  fact,  or  taking  any  steps 
to  enforce  their  lien. 

Now,    I  do  not   say  that,   if  the  plaintiffs   had 
employed  an  agent  at  Liverpool,  or  if  they  had  insti- 
tuted a  more  accurate  examination  of  Lloyd's  lists,  it 
would  have  been  impossible  for  them  to  have  discovered 
the  vessel  at  Liverpool,   not^vithstanding  her  name 
being  so  common  a  name,  and  notwithstanding  the 
change  of  her  master.     I  admit  that  something  more 
might  possibly  have  been  done  in  this  instance.     But 
the  same  must  be  the  case  in  almost  every  conceiv- 
able instance  ;  and  the  question  I  have  to  decide  is, 
whether  what  has  been  done  constitutes   reasonable 
diligence  ?   The  meaning  of  this  expression  is,  not  the 
doing  of  everything  possible,  but  the  doing  of  that 
which,   under  ordinary  circumstances,    and   having 
regard  to  expense  /ind  difficulty,   can  be  reasonably 
required.     I  cannot  hold  that  it  was  necessary  for  the 
plaintiffs  to  incur  the  expense  of  keeping  an  agent  in 
several  of  the  principal  ports  of  this  kingdom  :  or, 
considering  all  the  circumstances  —  the   number  of 
other  vessels  having  the  same  name,  the  change  of 
the  master  of  the  •*  Europa,"   the  ignorance  of  her 
destination,  and  the  length  of  time  over  which  the 
watch  had  to  range— that  the  oversight  of  the  entry  of 
her  name  in  Lloyd's  lists  constitutes  negligence  on 
the  part  of  the  plaintiffs.     On  the  other  hand,  I  am  of 
opinion  that  the  acts  which  were  done  by  the  plaintiffs 
and  their  agents  do  constitute  reasonable  diligence. 
Accordingly,  though  I  regret  that  this  loss  should  fall 
upon  innocent  parties,  I  must  pronounce  in  favour  of 
the  maritime  lien  of  the  plaintifis. 


11  May,  1868.   /  M'"'™^^  «•  Bagshawe. 
Before  the  Right  Hon.  Dr.  Lushington. 

Workhouse  Chaplain — Bight  to  Officiate — Irir 
cumherU — Poor  Law  Amendment  Act  4  <j&  5 
WUl.  4,  8.  46. 

A  workhouse  chaplain,  appointed  tmder  the  iSth  sect, 
of  ih^  Poor  Law  Amendment  Act,  does  not  trench 
upon  (he  rights  of  the  incumhent  of  the  parish  in  which 
the  workhouse  is  sUtuited,  by  reading  Divine  Service  to 
the  inmates  in  the  workhouse  chapel. 

This  case  was  brought  before  the  Court  of  Arches 
by  letters  of  request  from  the  Bishop  of  Ely.  The 
promoter  was  the  Rev.  John  Molyneux,  perpetual 
CQiata  of  St  Peter's  and  St  Gregory's  parish  in  Sud- 
bury, and  by  the  articles  filed  he  chai^  the  Rev. 
Edward  Bagshawe  with  intrusion  into  his  parish. 
The  alleged  acts  of  intrusion  were  that,  against  his 
remonstrance,  Mr.  Bagshawe  had  on  several  successive 
Sundays  read  Divine  Service  and  preached  to  a  con- 
gregation of  upwards  of  100  persons  in  the  workhouse 


chapel  situated  within  the  parish.  Mr.  Bagshawe  now 
objected  to  the  admission  of  the  articles. 
•  The  articles  did  not  allege  that  Mr.  Bagshawe  had 
been  duly  appointed  workhouse  chaplain,  and  directed 
by  the  Poor  Law  authorities  to  officiate  ;  but  this  was 
assumed  in  the  ai?irument  at  the  bar,  and  the  question 
practically  raised  was,  whether  the  Poor  Law  Amend- 
ment Act  empowered  the  appointment  of  a  chaplain 
to  officiate  in  the  workhouse  chapel  without  the  con- 
sent of  the  incumbent  of  the  parish. 

The  Act  makes  no  mention  of  the  word  "  chaplain" 
or  "clergyman,"  except  in  the  interpretation  claose, 
which  declares  that  the  word  "  officers,"  as  used  in  the 
body  of  the  Act,  shall  be  construed  to  extend  to  any 
"clergyman,  schoolmaster,  vestry-clerk,  collector," 4t 
The  46th  sect,  empowera  the  commissioners  "to direct 
the  overseers  or  guardians,  &c.,  to  appoint  such  paid 
officers,  with  such  qualifications  as  they  shall  think 
necessary,  for  superintending  or  assisting  in  the  admi- 
nistration of  the  relief  and  employment  of  the  poor, 
and  for  the  examining,  &c.,  of  accounts,  and  for  other- 
wise carrying  the  provisions  of  the  Act  into  execution, 
and  to  define  and  specify  and  direct  the  execution  of 
the  respective  duties  of  such  officers,  and  the  places 
or  limits  within  which  the  same  shall  be  performed, 
and  to  direct  the  mode  of  the  appointment,  and 
determine  the  continuance  in  office,  or  dismissal^  of 
such  officers,"  &c.  The  48th  sect,  empowers  the  com- 
missioners "  as  and  when  they  shall  think  proper,  by 
order  under  their  hand  and  seal,  either  upon  or  with- 
out any  complaint  of  the  overseers,  &c.,  to  remow 
any  master  of  any  workhouse,  or  other  paid  officer, 
whom  they  shall  deem  unfit  or  incompetent  to  dis- 
charge the  duties  of  any  such  office,  or  who  shall 
refuse  to  obey  any  rules  of  the  commissioners,  and  to 
require  the  persons  competent  in  that  behalf  to  ap- 
point a  fit  and  proper  person  in  his  room,"  &c. 

It  appeared  that  the  Poor  Law  Commissioners  had, 
in  their  Consolidated  General  Order  (issued  in  pufi«i- 
ance  of  the  Act),  directed  as  follows  : — 

Art.  168.  The  guardians  shall,  whenever  it  may  be 
requisite,  or  whenever  a  vacancy  may  occur,  appoint 
fit  persons  to  hold  the  undermentioned  offices,  and  to 
perform  the  duties  respectively  assigned  to  them; 
viz.,  1.  Clerk  to  the  guardians;  2.  Treasurer  of  the 
Union  ;  8.  Chaplain  ;  4.  &c. 

Art.  171.  No  person  shaU  hold  the  office  of  chaplain 
without  the  consent  of  the  bishop  of  the  diocese  to  his 
appointment,  signified  in  writing. 
Art  211.  The  duties  of  the  chaplain  shall  be  :- 
Ist.  To  read  prayers  and  preach  a  sermon  on  Sunday, 
Good  Friday,  and  Christmas  Day,  in  the  workhouse, 
imless  the  guardians,  with  the  consent  of  the  com- 
missioners, shall  otherwise  direct. 
2nd.  To  make  a  j-eport  called  the  chaplain's  report 
Srd.  To  visit  the  sick  paupers,  and  to  administer 
religious  consolation  to  them  in  the  workhouse,  a 
such  periods  as  the  guardians  may  appoint,  and  when 
applied  to  for  that  purpose  by  the  master  or  matron- 
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Dr.  Ikane,  Q,C.,  aod  Dr,  TwisSy  <2.(7.,  in  objection 
to  the  admission  of  the  articles. 

The  Covtof  Queen's  Bench  decided  in  the  BraiiUree 
Vtiion  Ca»  (1  Ad.  &  Ell.  (n.  8.)  180),  that,  under  the 
46th  sect  of  the  Act,  the  commissioners  had  authority 
to  direct  the  appointment  of  a  chaplain ;  and,  if  so, 
it  follows,  as  a  matter  of  courae,  that  the  chaplain  so 
appointed,  may  discharge  the  necessary  duties  of  his 
office,  which  must  include  reading  Divine  Senrice  and 
preaching. 

Tk€  Qtuen'»  AdvoeaU  {Sir  JL  PhUHmort)  and  Dr. 
TristroTny  for  the  promoter  in  support  of  the  articles : — 
1st.  The  spiritual  rights  of  the  incumbent  within 
liis  own  parish,  cannot  be  abridged,  except  by  express 
vurds  of  a  statute.  Such  express  words  are  not  found  I 
in  the  Poor  Law  Amendment  Act,  as  they  are  in  some 
other  Acts ; 

As  to  gaols,  4  Geo.  i.  c.  64,  ss.  29,  30 ; 
As  to  lunatic  asylums^  9  Qeo.  4,  c.  40,  s.  32. 
They  also  cited, 
Beg,  T.  Poor  Law  Commissioners^  2  Jebb  k  8.  721 ; 
Re  Chaplaincy  of  Cork  LuruUic  Asylwn^  Jr.  Jur., 
Dec.  1861. 
2nd.  The  Braintree  Union  Case  is  irreconcilable  with 
the  Cambridge  UnUm  Case  (9  Ad.  k  £11.  911),  wherein 
it  was  held,  that  the  commissioners  had  no  power 
under  the  48th  sect  of  the  Poor  Law  Amendment  Act, 
to  appoint  a  collector,   although  the  interpretation 
ikuse  prescribed  that  the  word  ''officer*' should  be 
construed  to  extend  to  any  collector. 

3rd.  The  commissioners,  by  their  own  rules,  admit 
that  the  concurrence  of  the  bishop  is  necessary  to 
the  appointment  of  a  chaplain.  If  the  bishop  must 
concar,  so  must  the  incumbent 

4th.  Eren  supposing  the  Act  does  authorise  the 
appointment  of  a  chaplain,  his  duties  must  be  confined 
to  private  visitation,  and  cannot  extend  to  public 
officiating. 

J>r,  Dea/ne  in  reply. 

The  Braintree  Union  Ca9e  is  reconcilable  with  that 
of  the  Oambrtdge  Union;  for  the  objects  for  which 
the  oflicetB  are  to  be  appointed  are  specified  in  the 
46th  sect,  and  aa  they  relate  only  to  the  administra- 
tioQ  of  the  relief  after  the  rates  have  been  collected, 
dearly  require  a  chaplain,  and  as  clearly  do  not 
nqnire  a  collector.  At  any  rate,  the  decision  in  the 
braintree  CoBe  is  the  later  of  the  two. 

The  concurrence  of  the  bishop  to  the  appointment 
<^  a  chaplain  is  not  required  by  the  Act ;  but  has  been 
UDpoaed  only  by  the  discretion  of  the  commiBsloners ; 


and  by  their  authority  a  new  order  might  be  made 
dispensing  with  it ;  and  with  reference  to  the  Sudbury 
Union  itself,  the  Queen's  Bench  have  lately  decided 
that,  under  the  48th  sect,  the  commissioners  can 
remove  the  chaplain  at  their  discretion,  without  leave 
of  the  bishop,  and  without  assigning  any  special  rea- 
sons for  such  removal. 

Ex  parte  Molyneux,  11  W.  R.  233. 
With  regard  to  the  right  of  officiating  in  the  work- 
house chapel,  it  stands  on  the  same  grounds  as  visiting 
the  sick  inmates.    Each  involves  an  exercise  of  the 
cure  of  souls. 

Dr.  Lxtshikotok.— In  strictnots,  the  articles  ought 
to  be  reformed  so  as  to  contain  a  statement  that  the 
defendant  has  been  appointed  chaplain  to  the  work- 
house, and  officiated  at  the  direction  of  the  Poor  Law 
authorities.     But  I  will  assume  this  done,  in  order  to 
save  expense,  and  to  decide  the  question  which  the 
parties  wish  to  have  settled.     It  is  beyond  contro- 
versy that,  in  default  of  a  statutory  exception,  the 
incumbent  has  within  the  limits  of  his  parish  the  sole 
cure  of  souls,   and  that  the  performance  of  divine 
service  within  those  limits  against  his  remonstrance, 
is  an  ecclesiastical  offence.    Mr.  Bagshawe,  however, 
places  reliance  on  the  Poor  Law  Amendment  Act  as 
constituting  an  exception  in  favour  of  a  workhouse 
chaplain.     In  putting  a  construction  upon  that  Act, 
this  Court  is  bound  to  follow  the  Courts  of  Common 
Law.     I  must,  therefore,  hold,  in  accordance  with  the 
judgment  of  the  Queen's  Bench  in   the  Braintree 
Union  Case,  that  the  commissioners,  under  the  46th 
sect,  have  authority  to  direct  the  appointment  of  a 
chaplain,  and  to  define  his  duties,  and  the  places 
within  which  they  are  to  be  performed.    The  Cam" 
bridge   Union  Case  is   of   earlier   date,   and,    when 
examined,  is  not  really  conflicting.    The  only  ques- 
tion then  is,  whether  the  commissioners  acted  ultra 
vires  in  directing  the  workhouse  chaplain  to  read 
prayers  and  officiate  in  the  workhouse  chapeh     I  hold 
that  they  did  not     I  hold  this  on  the  broad  ground 
that  reading  Divine  Service  and  preaching  is  an  essen- 
tial part  of  the  duty  of  a  workhouse  chaplain  where 
the  inmates  do  not   attend  a  parish  church.     Mr. 
Bagshawe  has  acted  only  in  the  discharge  of  his 
duty :  and  the  incumbent  has  no  right  to  complain 
of  what  has  been  done  under  the  authority  of  the 
Legislature.     I,  therefore,   reject  tiiese  articles  with 
costs  against  the  promoter  ;  but  I  give  leave  to  appeal, 
on  condition  of  the  articles  being  ref(wmed  in  the 
manner  I  hare  mentioned. 


Mfcrfftiiiii.    ■!  <W   ti  tu  ■    I 
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Taylor  and  Another  v.  Cald- 
well and  Another. 


Contract  concerning  a  specific  thing — Destrue- 
turn  of  the  specijic  thing  before  the  time  for 
performance — Parties  thereby  absolved  from 
performance. 

Where  the  possibility  of  the  performance  of  a  contract 
depends  an  tlu  contimced  existence  of  a  given  person  or 
thing,  and  siich  person  or  thing  perishes  before  the 
time  for  performance  Jias  arrived,  the  parties  are 
thereby  absolved  from  their  obligations  under  the  con- 
tract. 

B  and  C  agreed  to  give  to  T  and  L,  upon  four  f^xcd 
days,  the  use  of  a  certain  music  hall,  for  certain  agreed 
purposes,  to  the  carrying  out  of  which  the  existence  of  the 
said  hall  on  the  said  fornr  days  %cas  essential :  and 
T  and  L  agreed  to  pay  to  B  and  C  certain  sums  in 
respect  of  such  user.  After  the  making  of  the  agree- 
Tnent,  and  before  the  first  of  the  four  days,  the  Jiall  was 
accidentally  burnt  down,  and  rendered  totally  unfit  for 
the  purposes  contemplated  by  the  parties : — 

Held,  that  B  aiid  C  were  thereby  absolved  from  their 
promise  to  give  the  use  of  the  hall  to  T  and  L,  and  that 
T  and  L  were  ahsolved  from  their  obligation  to  use  the 
hall,  and  to  pay  for  such  user. 

Declaration,  that  by  an  agreement,  dated  27th 
May,  1861,  the  defendants  agreed  to  let,  and  the 
plaintiffs  agreed  to  take,  on  the  terms  therein  stated, 
the  Surrey  Gardens  and  Mnsic  Hall,  for  the  following 
days,  17th  June,  15th  July,  5th  August,  and  19th 
August,  for  the  purpose  of  giving  a  series  of  concerts 
and  files  at  the  said  gardens  and  hall  on  those  days 
respectively,  at  the  rent  or  sum  of  1 00^.  for  each  of  the 
said  days :  Averment,  that  though  the  plaintiffs  did 
all  things,  &c. ,  yet  the  defendants  did  not,  nor  would 
allow  the  plaintiffs  to  have  the  use  of  the  said  hall 
and  gardens,  according  to  the  said  agreement,  whereby 
the  plaintiffs  lost  divers  sums  paid  by  them  for  print- 
ing advertisements  of,  and  in  advertising  the  said 
concei*ts,  and  also  lost  divers  sums  expended  in  pre- 
paring for  the  said  concerts,  and  otherwise  in  relation 
thereto,  and  on  the  faith  of  the  performance  by  the 
defendants  of  the  said  agreement. 

Pleas,  Ist,  Non  assumpsit ;  2nd,  That  after  agree- 
ment and  before  breach,  the  plaintiffs  wholly  ex- 
onerated and  discharged  the  defendants  from  the 
agreement,  and  from  ])crformanGe  thereof;  and  other 
-niHAA  which  are  immaterial. 


Issues  thereon. 

At  the  trial  before  Blackburn,  J.,  at  Guildhall,  iu 
the  sittings  after  Michaelmas  Term,  1861,  it  appeared 
that  the  agreement  was  in  the  following  terms  :— 

**  Royal  Surrey  Gardens,  27th  May,  1861. 
**  Agreement  between  Messrs.  Caldwell  and  Bishop 
of  the  one  part,  and  Messrs.  Taylor  and  Lewis  of  the 
other  part,  whereby  the  said  Caldwell  and  Bishop 
agree  to  let,  and  the  said  Taylor  and  Lewis  agree  to 
take,  on  the  terms  hereinafter  stated,  the  Surrey  Gar- 
dens and  Music  Hall,  Newington,  Surrey,  for  the 
following  days,  viz.,  Monday  the  17th  of  June,  1S61, 
Monday  the  15th  July,  1861,  Monday  the  6th  August, 
1861,  Monday  the  19th  August  1861,  for  the  purjwse 
of  giving  a  series  of  four  grand  concerts,  and  day  and 
night /^i^,  at  the  said  gardens  and  hall  on  those  days 
respectively,  at  the  rent  or  sum  of  100^  for  each  of 
the  said  days.  The  said  Caldwell  and  Bishop  agree  to 
find  and  provide,  at  their  own  sole  expense,  on  each 
of  the  aforesaid  days,  for  the  amusement  of  the  publi- 
and  persons  then  in  the  said  gardens  and  hall  an 
efficient  and  organised  military  and  quadrille  band, 
al  fresco  entertainments  of  various  descriptions,  co- 
loured minstrels,  fireworks,  and  full  illumination?,  a 
ballet  or  divertissement,  if  permitted,  wizai*d  and  Grecian 
statues,  tight-rope  performances,  rifle-galleries,  air- 
gun  shooting,  boats  on  the  lake,  and,  weather  per- 
mitting, aquatic  sports,  and  all  and  every  other 
entertainment  as  given  nightly  during  the  months 
and  times  above-mentioned ;  and  the  said  Caldwell 
and  Bishop  also  agree  that  the  said  Taylor  and  Lewis 
shall  have  the  right  of  placing  their  boards,  bills,  and 
placards  in  and  about  the  entrance  to  the  said  gardens 
and  in  the  said  grounds,  one  week  at  least  previous 
to  eaoh  of  the  above-mentioned  days  respectively,  and 
that  the  said  Taylor  and  Lewis  shall  be  entitled  to 
take  and  receive  as  and  for  their  sole  use  and  property 
all  moneys  paid  for  entrance  to  the  gardens,  galleries, 
&c.  ;  and  the  said  Taylor  and  Lewis  agree  to  par  the 
aforesaid  respective  sums  of  100/.  in  the  evening  ^ 
the  said  respective  days  by  a  crossed  cheque,  and.  also 
to  find  and  provide  at  their  own  sole  cost  all  the 
necessary  artistes  for  the  said  concerts,  including  Mr. 
Sims  Reeves,  God's  will  permitting.*' 

It  was  proved  that  on  the  11th  June,  1861,  thi* 
music  hall  was  accidentally  consumed  by  fire,  so^* 
to  render  it  totally  unfit  for  the  concerts  ami  /r'"' 
contemplated  by  the  agreement.  The  plaintiffs  ob- 
tained a  verdict  for  56/.,  and  leave  was  resencd  ta 
move  to  enter  a  verdict  for  the  defendants, 

A  rule  nisi  was  obtained  accordingly,  against  whi^ 
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Tindal  AtJnnwn  (with  Mm  Hawkins,  Q.C.),  now 
showed  cause. 

This  is  not  a  demise,  but  an  agreement  to  permit 
the  defendants  to  use  the  hall.  This  being,  there- 
fon%  a  mere  contract,  the  defendants  are  liable  for 
breaches  of  it,  however  caused.  They  should  have 
provided  against  the  contingency  of  a  fire  by  their 
fcntract, 

Paradine  v.  Jaru,  Aleyne,  27. 

Pcaru  (with  him  Peter sdorff  Scrjt.,\  in  support  of 
the  rule,  contended  that  the  agreement  amounted  to  a 
demise ;  and  that  even  if  it  were  not  a  demise,  there 
hatl  been  no  actionable  breach  of  contract  by  the 
defendants. 

Cur,  adv,  vuU, 

6  itAY,  1863. 

Blackburn,  J.,  now  delivered  the  judgment  of  the 
Court  {Cockbum,  C.J.t  Wightmcm,  Croitipton,  and 
Blaekhumj  J  J. ).  In  this  case  the  plaintiffs  and  de- 
feBdants  had,  on  the  27  th  of  May,  1861,  entered  into 
^  contract,  by  which  the  defendants  agreed  to  let  the 
plaintiff  have  the  use  of  the  Surrey  Gardens  and  Music 
HaQ  on  four  days  then  to  come,  viz.,  the  17th  of  June, 
loth  of  July,  5th  of  August,  and  19th  of  August,  for 
the  purpose  of  giving  a  series  of  four  grand  concerts, 
and  day  and  night  fHes^  at  the  gardens  and  hall  on 
those  days  respectively  ;  and  the  plaintiffs  agreed  to 
take  the  gardens  and  hall  on  those  days,  and  to  pay 
IrtO/.  for  each  day. 

The  parties  inaccurately  call  this  a  "letting,"  and 
the  money  to  bo  paid,  a  **  rent ; "  but  the  whole  agree- 
ment is  such  as  to  show  that  the  defendants  were  to 
Ktain  the  possession  of  the  hall  and  gardens,  so  that 
there  was  to  be  no  demise  of  them,  and  that  the  con- 
tract was  merely  to  give  the  plaintiffs  the  use  of  them 
on  those  days.  Nothing,  however,  in  our  opinion 
depends  on  this. 

The  agreement  then  proceeds  to  set  out  various 
stipulations  between  the  parties  as  to  what  each  was 
^'J  supply  for  these  concerts  and  entertainments,  and 
^  to  the  manner  in  which  they  should  be  carried  on. 
"Hie  effect  of  the  whole  is  to  show  that  the  existence 
^f  the  Music  Hall  in  the  Surrey  Gardens  in  a  state  fit 
for  a  concert  was  essential  for  the  ftdfilment  of  the 
<^ontract ;  such  entertainments  as  the  parties  contem- 
plated in  their  agreement  could  not  be  given  with- 
out it. 

After  the  making  of  the  agreement,  and  before  the 
^fst  day  on  which  a  concert  was  to  be  given,  the  hall 
^as  destroyed  by  fire.  Tbis  destruction,  we  must  take 
^t  on  the  evidence,  was  without  the  fault  of  either 
party,  and  was  so  complete  that,  in  consequence,  the 
Concerts  ooold  not  be  given  as  intended,  and  the 
*)nestion  we  have  to  decide  is,  whether,  under  these 
^circumstances,  the  loss  which  the  plaintiffs  have  sus- 
tained 18  to  &11  upon  the  defendants  ? 

The  pntiea^  when  framing  their  agreement,  evidently 
Wiiot]HMDt  to  their  minds  the  possibility  of  such 


a  disaster,  and  have  made  no  express  stipulation  with 
reference  to  it,  so  that  the  answer  to  the  question  must 
depend  upon  the  general  rules  of  law  applicable  to 
such  a  contract. 

There  seems  to  be  no  doubt  that  where  there  is  a 
positive  contract  to  do  a  thing  not  in  itself  unlawful, 
the  contractor  must  perform  it,  or  pay  damages  for 
not  doing  it,  although  in  consequence  of  unforeseen 
accidents  the  performance  of  his  contract  has  become 
unexpectedly  burthensome,  or  even  impossible.     The 
law  is  so  laid  down  in  1  Roll.  Abr.  Condition  G.  and 
in  the  notes  (2)  to  WaXUm  v.   WaJUrhovM^  (2  "Wm. 
Saund.  421a,)  and  is  recognised  as  the  general  rule  by 
all  the  Judges  in  the  much-discussed  case  of  Hall  v. 
WrigU,  (1  E.  B.  k  E.  446,)  but  this  rule  is  only  appli- 
cable when  the  contract  is  positive  and  absolute,  and 
not  subject  to  any  condition,  either  express  or  implied  ; 
and  there  are  authorities  which,  as  we  think,  establish 
the  principle  that  where  from  the  nature  of  the  con- 
tract it  appears  the  parties  must,  from  the  beginning, 
have  known  that  it  could  not  be  fulfilled  unless  when 
the  time  for  the  fulfilment  of  the  contract  anived, 
some  particular  specified  thing  continued  to  exist,  so 
that  when  entering  into  the  contract  they  must  have 
contemplated  such  continued  existence  as  the  founda- 
tion of  what  was  to  be  done— there,  in  the  absence  of 
any  express  or  implied  warranty  that  the  thing  shall 
exist,  the  contract  is  not  to  be  construed  as  a  positive 
contract,  but  as  subject  to  an  implied  condition  that 
the  parties  shall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from  the  perishing  of 
the  thing  without  default  of  the  contractor. 

There  seems  to  bo  little  doubt  that  this  implica- 
tion tends  to  further  the  great  object  of  making  the 
legal  construction  such  as  to  fulfil  the  intention  of 
those  who  entered  into  the  contract.  For,  in  the  course 
of  affairs,  men,  in  making  such  contracts,  in  general 
would  if  it  were  brought  to  their  minds,  say  there 
should  be  such  a  condition. 

Accordingly,  in  the  civil  law  such  an  exception  is 
implied  in  every  obligation  of  the  class  which  they 
call  obligatio  de  certo  corpore.  The  rule  is  laid  down 
in  the  Digest,  xlv.  Tit.  1.  I>e  verborum  obligaUionibtiSf 
b.  33,  Si  Stichus  certo  die  dari  promissus  ante  diem 
mariatur:  non  tenetur  promissor.  The  principle  is 
more  fiilly  developed  in  b.  23,  Si  ex  Icgali  causd  ant 
ex  stipulcUH  hominem  certum  mihi  debea$,  non  aliter 
post  mortem  ejvjs  tenearis  mihi,  quam  si  per  te  steterit 
qwominus  vivo  eo  eum  mihi  dares;  quod  Ha  fit,  si  atU 
interpellaius  non  dedisti  aut  oecidisli  eum.  The  above 
examples  are  of  contracts  respecting  a  slave,  which  was 
the  common  illustration  of  a  certain  subject  used  by 
the  Roman  lawyers,  just  as  we  are  apt  to  take  a  horse  ; 
and  no  doubt  the  propriety — one  might  almost  say, 
necessity— of  the  implied  condition,  is  more  obvious 
when  the  contract  relates  to  a  living  animal,  whether 
man  or  brute,  than  when  it  relates  to  some  inanimate 
thing  (such  as  in  the  present  case,  a  theatre),  the 
existence  of  which  is  not  so  obviously  precarious  as 
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that  of  the  live  animal ;  but  the  principle  is  adopted 
in  the  civil  law  as  applicable  to  every  obligation  of 
which  the  subject  is  a  certain  thing.  The  general 
subject  is  treated  of  by  Pothier,  who,  in  his  **Trait6 
des  Obligations,"  (partie  3,  chap.  6,  art.  668),  states 
the  result  to  be  that  the  debtor  corpori§  oertif  is  fteed 
fh>m  his  obligation  when  the  thing  has  perished, 
neither  by  his  act  nor  his  neglect,  and  before  he  is  in 
default,  unless  by  some  stipulation  he  has  taken  on 
himself  the  risk  of  the  particular  misfortune  which 
has  occurred. 

Though  the  oivU  law  is  not  of  itself  authority  in  an 
English  Court,  it  affords  great  assistance  in  investi- 
gating the  principles  on  which  the  law  is  grounded. 
And  it  seems  to  us  that  the  Ck)mmon  Law  authorities 
establish  that  in  such  a  contract  the  same  condition  of 
the  continued  existence  of  the  thing  is  implied  by 
English  law. 

There  is  a  class  of  contracts  in  which  a  person  binds 
himself  to  do  something  which  requires  to  be  performed 
by  him  in  person,  and  such  promises  (e.  g,,  promises 
to  marry,  or  promises  to  serve  for  a  certain  time)  are 
never  in  practice  qualified  by  an  express  exception  of 
the  death  of  the  party,  and,  therefore,  in  such  cases 
the  contract  is  in  terms  broken  if  the  x>romlsor  dies 
before  fulfilment.  Yet  it  was  very  early  determined 
that  if  the  performance  is  personal,  the  executors  are 
not  liable,  Hyde  v.  Dean  of  Wind^pr  (Cro.  Eliz.  653) ; 
see  2  Williams  on  £xecutors  (5th  ed.),  1560,  where  a 
very  apt  illustration  is  given :  * '  Thus, "  says  the  learned 
author,  ''if  an  author  undertakes  to  compose  a  work 
and  dies  before  completing  it,  his  executors  are  dis- 
charged from  this  contract ;  for  the  undertakiog  is 
merely  personal  in  its  nature,  and  by  the  intervention 
of  the  contractor's  death  has  become  impossible  to  be 
performed."  For  this  he  cites  a  dictum  of  Lord 
Lyndhurst  in  Marshall  v.  Broadhurst  (1  Tyrw.  849), 
and  a  case  mentioned  by  Patteson,  J.,  in  Wenttioorih  v. 
Cook  (10  A.  &  E.  45).  In  Hally.  Wngkt  (E.  B.  &  E. 
749),  Crompton,  J.,  in  his  judgment,  puts  another 
case.  "Where  a  contract  depends  upon  personal 
skill,  and  the  act  of  God  renders  it  impossible — as,  for 
instance,  in  the  case  of  a  painter  employed  to  paint 
a  picture  who  is  struck  blind—it  may  be  that  the 
performance  might  be  excused. " 

It  seems  that  in  those  cases  the  only  ground  on 
which  the  parties  or  their  executors  can  be  excused 
from  the  consequences  of  the  breach  of  the  contract  is, 
that  from  the  nature  of  the  contract  there  is  an  implied 
condition  of  the  continued  existence  of  the  life  of  the 
contractor,  and  perhaps  in  the  case  of  the  painter  of 
his  eyesight  In  the  instances  just  given,  the  person, 
the  continued  existence  of  whose  life  is  necessary  to 
the  fulfilment  of  the  contract,  is  himself  the  contractor ; 
but  that  does  not  seem  in  itself  to  be  necessary  to  the 
application  of  the  principle  as  is  illustrated  by  the 
following  example  : — 

In  the  ordinary  form  of  an  apprentice  deed,  the 
apprentice  binds  himself  in  unqualified  terms  to  serve 


until  the  full  end  and  tenn  of  seven  years,  to  be  My 
complete  and  ended,  during  which  term  it  is  corenanted 
that  the  apprentice  *'  his  master  faithfully  shall  serve," 
and  the  father  of  the  apprentice  in  equally  unqualified 
terms  binds  himself  for  the  performance  by  the  ap- 
prentice of  all  and  eveiy  covenant  on  his  part.  See 
the  form,  2  ChiUy  on  Pleading  <7th  edit  370). 
It  is  undeniable  that  if  the  apprentice  dies  within 
the  seven  years,  the  covenant  of  the  father,  that  he 
shall  perform  his  covenant  to  serve  for  seven  years,  is 
not  ftilfilled ;  yet  surely  it  cannot  be  that  an  action 
would  lie  against  the  father  ?  Tet  the  only  reason 
why  it  would  not  is,  that  he  is  excused  because  of  the 
apprentice's  death. 

These  are  instances  where  the  implied  condition  is 
of  the  life  of  a  human  being,  but  there  are  others  in 
which  the  same  implication  is  made  as  to  the  continued 
existence  of  a  thing.  For  example,  where  a  contract 
of  sale  is  made,  amounting  to  a  bai^^ain  and  sale  trans- 
ferring presently  the  property  in  specific  chattels, 
which  are  to  be  delivered  by  the  vendor  at  a  futnic 
day  ;  there,  if  the  chattels,  without  the  fault  of  the 
vendor,  perish  in  the  interval,  the  purchaser  must  piT 
the  price,  and  the  vendor  is  exouaed  firom  performing 
his  contract  to  deliver,  which  has  thus  become 
impossible. 

That  this  is  the  rule  of  the  English  law  is  established 
by  the  case  of  Rugg  v.  MineU  (II  East,  210),  where  the 
article  that  perished  before  delivery  was  turpentine^ 
and  it  was  decided  that  the  vendor  was  bound  to  refimd 
the  price  of  all  those  lots  in  which  the  property  had 
not  passed  ;  but  was  entitled  to  retain  without  deduc- 
tion the  price  of  those  lots  in  which  the  property  had 
passed,  though  they  were  not  delivered,  and  though 
in  the  conditions  of  sale,  which  are  set  out  in  the 
report,  there  was  no  express  qualification  of  the  pro- 
mise to  deliver  pn  payment.  It  seems  in  that  case 
•rather  to  have  been  taken  for  granted  than  decided 
that  the  destruction  of  the  thing  sold  before  deliveiy 
excused  the  vendor  from  fulfilling  his  contract  to 
deliver  on  payment 

This  also  is  the  rule  in  the  civil  law,  and  it  is  worth 
noticing  that  Pothier,  in  his  celebrated  TraiU  du  Coft- 
trot  de  VenU,  treats  this  as  merely  an  example  of  the 
more  general  rule,  that  every  obligation  de  certo  wrfort 
is  extinguished  when  the  thing  ceases  to  exist  ^ 
Blackburn  on  the  Contract  of  Sale,  187. 

The  same  principle  seems  to  be  involved  in  tJtf 
decision  of  Sparrow  v.   Sowgate  (1  Wm.  Jones,  ^h 
where,  to  an  action  for  debt  on  an  obligation  dJ  " 
conditioned  for  the  payment  of  the  debt,  iff  the  render 
of  the  debtor,  it  was  held  a  good  plea,  that  before  anf 
default  in  rendering  him,  the  principal  debtor  died. 
It  is  true  that  that  was  the  case  of  a  bond  with  «  con- 
dition, and  a  distinction  is  sometimes  made  in  this 
respect  between  a  condition  and  a  contract    ^^^ 
observation  does  not   apply  to   Williams  y.  J^y*' 
(1  Wm.  Jones,  179).  In  that  case  the  count,  ^^^^"^ 
in  assumpsit,  alleged  that  the  plaintiff  had  deUveied  » 


0  Hat,  18IS.] 


THE  NEW  RBPORTa 


201 


horse  to  tho  defendant,  who  promised  to  re-deliver  the 
hone  on  request.  Breach,  that,  though  requested  to 
re-deliver  the  horse,  he  refused.  Plea,  that  the  horse 
was  sick  and  died,  and  the  plaintiff  made  the  request 
after  its  death  ;  and,  on  demurrer,  it  was  held  a  good 
plea,  as  the  bailee  was  discharged  from  his  promise  by 
the  death  of  the  horse  without  default  or  negligence 
on  the  part  of  the  defendant  **  Let  it  be  admitted," 
ttys  Sir  W.  Jones,  *'  that  he  promised  to  deliver  it  on 
request ;  if  the  horae  die  before,  that  is  become  im- 
possible by  the  act  of  Qod,  so  the  party  shall  be 
disicharged  as  much  as  if  an  obligation  were  made 
conditional  to  deliver  a  horse  on  request,  and  he  died 
before  it."  **  And  Jones,"  he  says,  *'  cited  22  Assise, 
41,"  in  which  it  was  held,  that  a  ferryman,  who  had 
promised  to  carry  a  horse  safe  across  the  ferry,  was 
held  chargeable  for  the  drowning  of  the  animal,  only 
because  he  had  overloaded  the  boat ;  and  it  was  agreed 
that,  notwithstanding  the  promise,  no  action  would 
have  Idn  had  there  been  no  neglect  or  default  on  his 
part 

It  may,  I  think,  be  safely  asserted  to  be  now  English 
^87  that,  in  all  contracts  of  loan  of  chattels  or  bail- 
aents,  if  the  performance  of  the  promise  of  the 
borrower  or  bailee  to  return  the  thing  lent  or  bailed 
bf'comes  impossible  by  reason  that  the  thing  has 
f<rished,  this  impossibility  (if  not  arising  from  the 
£ialt  of  the  bailee,  or  from  some  risk  which  he  has 
taken  upon  himself)  excuses  the  borrower  or  bailee 
from  the  performance  of  his  promise  to  re-deliver  the 
chattel 

The  great  case  of  Coggsv,  Bernard  (1  Smith's  L.  Ga.), 

is  now  the  leading  case  on  the  law  of  bailments ;  and 

Lord  Holt,  in  that  case,  referred  so  much  to  the  civil 

law,   that  it  might  perhaps  be    thought   that   this 

principle  was  there  derived  direct  from  the  civilians, 

and  was  not  generally  applicable  in  £n£^h   law, 

except  in  the  case  of  bailments ;   but  the  case  of 

Williams  r.  Lloyd,  above  cited,  shows  that  the  same 

role  had  been  already  adopted  by  the  English  law  as 

early  as  the  Book  of  Assizes.    The  principle  seems  to 

us  to  be,  that,  in  contracts  in  which  the  performance 

depends  on  the  continued  existence  of  a  given  person 

or  thing,    the  impossibility  of  performance   arising 

from  the  perishing  of  the  person  or  thing  shall  excuse 

the  performance. 

In  none  of  these  cases  is  the  promise  in  words  other 
than  positive,  nor  is  there  any  express  stipulation  that 
the  destruction  of  the  person  or  thing  shall  excuse  the 
perfonnance,  but  that  excuse  is  by  law  implied, 
because,  from  the  nature  of  the  contract,  it  is  apparent 
that  the  parties  contracted  on  the  basis  of  the  con- 
tbmed  existence  of  the  particular  person  or  chattel 

In  the  present  case,  looking  at  tho  whole  contract, 
we  find  that  the  parties  contracted  on  the  basis  of  the 
continiiad  extatence  of  the  music  hall  at  the  time 
vhflB  |li9  coneerts  were  to  be  given,  that  being 
eisenjial  to  their  performance. 

Wa  ttbi^  tiienfore,  that,  the  music  hall  having 


ceased  to  exist  without  fault  of  either  party,  both 
parties  are  excused :  the  plaintiffs  from  taking  the 
gardens  and  paying  the  money,  the  defendants  from 
performing  their  promise  to  give  the  use  of  the  hall 
and  gardens,  and  other  things. 

Consequently,  the  rule  must  be  absolute  to  enter 
the  verdict  for  the  defendants. 

Mule  absolute^ 


Ex.  1 

Aprii^         I  • 
iT,  1868.      J 
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Ea&ement — Profit  IL  prendre— J^JtvZtiMcw  right  to 
let  Fleaxure-BoaU  on  a  Canal. 

The  proprUtors  of  (Ju  Btuing^stoke  Canal,  in  eonside" 
ration  qf  a  certain  annual  rental,  Isased  to  A  certain 
land  adjoining  the  canal,  together  vnih  the  sole  and 
exclusive  right  of  letting  pleasure-boats  on  the  canal,  for 
twenty  years.  B,  a  stranger,  let  out  a  boai  upon  the 
canal,  and  received  hire  for  the  use  of  it  ."^^ 

Held,  that  A  had  derived  from  the  canal  proprietors 
no  such  right  or  interest  as  enabled  hifn  to  maintain! 
trespass  against  B, 

This  was  an  action  of  treqwss.  The  declaration 
alleged  that  the  plaintiff  Hill  was  the  licensee  of  the 
sole  and  exclusive  right  of  letting  pleasure-boats  on 
the  Basingstoke  Canal,  and  that  the  defendant  Tupper 
had  infringed  such  right. 

At  the  trial  a  lease,  dated  the  29th  Deo.  1860,  and 
made  between  the  proprietors  of  the  Basingstoke  Canal 
of  the  one  part,  and  the  said  plaintiff  Hill  of  the  other 
part  was  produced,  whereby  the  said  proprietors  leased 
to  the  plaintiff  under  their  common  seal  certain  land 
adjoining  the  canal,  and  also  the  sole  and  exclusive  right 
of  letting  pleasure-boats  on  the  said  canal  during  the 
term  of  twenty  years,  at  an  annual  rental  of  25Z.  It  was 
then  proved  that  the  defendant  Tupper  had  let  out  a 
boat  to  a  boy  upon  the  said  canal,  and  that  the  boy 
paid  him  a  shilling  for  the  use  of  the  boat.  It  was 
objected  by  the  counsel  for  the  defendant  that  there 
was  no  case,  as  the  lease  purported  to  convey  a  right 
of  property  which  was  not  acknowledged  by  the  law. 
Verdict  for  the  plaintiff,  damages  one  farthing. 

A  rule  having  been  obtained  calling  on  the 
plaintiff  to  show  cause  why  the  verdict  for  the 
plaintiff  on  the  trial  of  this  cause,  and  the  judgment 
(if  any)  signed  thereon,  should  not  be  set  aside,  and 
a  nonsuit  or  verdict  for  the  defendant  entered,  on 
the  grounds,  first,  that  the  commissioners  of  the 
Basingstoke  Canal  had  no  power  to  grant  the  exclu- 
sive right  claimed ;  and,  secondly,  if  the  grant  were 
good,  that  the  action  would  not  lie  by  the  plaintiff 
against  the  defendant  for  the  alleged  infringement  of 
the  right ;  or  why  a  new  trial  should  not  be  had  on 
the  ground  of  misdirection,  the  learned  Judge  having 
directed  the  jury  that  if  the  defendant  obtained  any 
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pecuniary  advantage  from  the  boats  then  defendant 
was  liable, 

GarOi  (with  him  Holt)  showed  cause  against  the 
rule.  The  Act  under  which  the  Basingstoke  Canal 
was  made,  is  the  18  Geo.  3,  c.  75.  By  sect.  13,  the 
company  of  proprietors  were  authorised  to  take  posses- 
sion of  lands,  and  to  hold  them  for  the  purposes  of 
the  said  navigation  discharged  of  all  rights  and  claims 
whatsoever  thereon.  By  sect.  59  "no  common  passage 
boat,  empty  boat  or  pleasure  boat,  shall  be  permitted 
to  pass  through  any  of  the  said  locks,  without  the 
consent  of  the  said  company  of  proprietors,  except  at 
such  times  as  the  water  shall  flow  over ,  the  waste  or 
weir  of  any  such  lock  or  locks."  And  sect.  100 
allowed  the  owners  or  occupiers  of  land,  adjoining  the 
canal,  to  use  pleasure-boats  free  of  duty,  provided 
they  did  not  carry  goods  or  persons  for  hire,  or  pre- 
judice the  said  navigation.  The  Act  did,  in  fact,  vest 
in  the  proprietors  the  navigation,  subject  to  the  right 
of  the  riparian  owners. 

[Bramwell,  B. — Any  user  beyond  that  was  a 
trespass.] 

[Mabtin,  B. — Trespass  might  be  maintained  to  pre- 
serve territorial  rights  ;  but  is  this  a  territorial  right  ?] 

[Bramwell,  B.— If  you  have  a  right  to  go  and 
fish  in  a  particular  place,  does  it  give  you  a  right  to 
exclude  every  one  else  ?] 

Where  a  person  had  a  mere  permission  or  licence  to 
use  the  water  of  a  stream,  it  was  thought  very  doubtful 
whether  he  could  maintain  an  action  against  one  who 
had  polluted  it, 

Whalley  v.  Laing^  2  H.  &  N.  476  ;  and,  on  appeal, 
3  H.  &  N.  675,  901. 

The  right  claimed,  is  the  same  as  the  right  of  the 
owner  of  land  to  the  use  of  the  water  flowing  by  it. 
It  is  a  profit  d  prendre^  and  is  not  a  novel  use  of  the 
water.  It  cannot  matter  for  what  purpose  the  water 
is  let, 

Bostock  y.  North  Staffordshire  Baihcay  Company, 
24  L.  J.  Q.  B.  225. 

[Martin,  B.  —  You  must  make  it  out  to  be  a 
property,  the  exclusive  right  to  let  out  this  water  for 
the  purpose  of  pleasure  boats.] 

It  is  a  question  of  fact,  and  the  jury  have  found 
that  he  had  the  sole  and  exclusive  right. 

As  to  the  misdirection,  there  was  none.  The  Judge 
said  :  "  If  the  defendant  used  the  boats  for  any  pur- 
pose of  pecuniary  advantage,  then  the  defendant  is 
liable.**  That  was  a  proper  direction,  for,  by  sect. 
100,  though  riparian  owners  might  use  pleasure  boats, 
they  were  expressly  required  not  to  carry  persons  for 
hire. 

IfoU,  on  the  same  side,  argued  that  this  exclusive 
right  was  an  easement,  or  profit  a  prendre,  and  dis- 
tinguished Keppell  v.  Bailey,  2  MyL  k  K.  517. 

The  owner  of  the  property  had  a  right  to  attach 
such  an  easement  to  the  estate,  if  he  liked. 

[Martin,   B.— What  do  you  say  to  Aekroyd  v. 


Smith  (10  C.  B.  164)  ?    As  I  understand  that,  it  was 
a  grant  of  a  right  of  way,  which  was  only  a  licence.] 

That  decision  can  only  stand  upon  the  ground  that 
it  was  a  mere  licence  of  pleasure.  This  is  a  licence 
of  profit.  In  Wickham  v.  Hawker,  7  M.  &  W., 
Parke,  B.,  says,  at  p.  79  :— "  It  appears  to  ns  that 
the  liberties  to  hawk,  hunt,  fish,  and  fowl,  granted  to 
one,  his  heirs  and  assigns,  are  interests,  or  profits  d 
prendre.''*  This  was  a  grant  to  a  man,  and  his  ser- 
vants, for  a  term  of  twenty  years,  of  the  exdusire 
right  to  let  pleasure  boats  on  the  canal,  and  is,  then- 
fore,  an  interest. 

Wood  V.  LeadbitUr,  18  M.  k  W.  838, 
decides  that  a  licence  to  go  upon  land,  coupled  with 
the  right  to  take  some  profit  from  the  land,  is  s 
property. 

[Martin,  B. — Is  not  the  case  of  Aekroyd  v.  5mtU 
the  same  as  this  ?    This  is  not  an  easement  at  all] 

There  had  been  granted  to  the  plaintifi^  his  servants, 
and  customers,  a  right  to  use  water  for  pleasure  boats; 
and  that  is  a  property.  It  is  for  the  Court  to  say 
whether  it  is  such  a  property  as  the  law  recognises. 

[Martin,  B.,  referred  to  the  case  of  Weekly  \.  WM- 
man,  1  Lord  Kaym.  407]. 

Sance  (with  him  Barnard),  was  not  called  upon  to 
support  the  rule. 

Pollock,  C.B. — ^We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  ought  to  be  for  the  defendant  on 
this  point.  I  do  not  think  it  necessary,  after  the 
argument,  to  say  more  than  that  the  case  of  Ackrtifi 
V.  Smith  lays  down  that  a  new  right  of  property  can- 
not be  granted  by  a  vendor  ;  nor  can  the  owner  of 
land  render  it  subject  to  a  new  species  of  burden,  so 
as  to  bind  it  in  the  hands  of  an  assignee.  So  neither 
does  the  law  allow  such  a  right  as  that  contended  for 
to  be  created.  There  are  no  instances  of  any  new 
right  created.  New  incidents  to  property  cannot  be 
created  at  the  pleasure  of  the  owner  of  the  estate.  He 
must  be  content  to  take  the  estate  subject  to  the  inci- 
dents allowed  by  law,  as  we  find  that  law  settled  by 
custom  or  by  Act  of  Parliament.  We  cannot  allow 
such  a  right  as  that  a  stranger  can  interfere  with  an 
estate  in  this  manner.  Therefore  there  must  be  either 
a  nonsuit,  or  a  new  trial. 

Martin,  B.— The  plaintiff;  in  order  to  esUblish  his 
point,  must  show  that  he  has  an  interest  in  the  estate. 
Ko  case  has  been  cited  which  shows  that  such  a  right 
as  this  can  be  created.  We  must  not  open  the  door 
to  admit  such  a  right  as  this.  The  owner  of  an  estate 
cannot  attach  incidents  to  it  at  his  pleasure.  " 
estates  like  this  are  to  be  carved  out,  they  will  be 
innumerable.  In  Aekroyd  v.  Smilh  and  KepptJi  v. 
Bailey,  we  have  quite  sufficient  to  direct  our  decision. 

Bramwell,  B.— I  am  quite  of  the  same  opinion. 

Judgment  for  defendant. 
Note* — See 
Bailey  v.  Stevens,  81  L.  J.  C.  P.  226. 
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.  „  ^^'  i   Clay  v,  Roberts, 

4  May,  1863.   3 

L&el — Physician — Allopathist — Homceopathist 

The  plaintiffs  a  physician^  sued  the  cU/endatU  for  an 
alleged  libel  in  having  printed  and  puhlislied  in  a 
medical  journal  certain  leUerSy  <fcc.,  which  imputed  to 
Qu  plaintiff  that  he  was  in  the  habit  of  meeting^  and 
lad  met,  in  consultation^  h/mujeopathic  practitioners.  The 
declaration  alleged  that,  according  to  the  opinion  and 
etiquette  prevailing  amongst  the  general  body  and  great 
majority  of  physicians,  it  was  considered  improper  and 
disgraceful  for  any  of  them  to  hold  mediccU  consutta* 
turns  with  praetitUmers  of  homoeopathy,  and  would  be 
injurious  to  the  professional  character,  reputation,  and 
pradice  of  any  physician  not  following  the  hom/jBopathic 
system  of  medicine.  2%e  plea  was  a  traverse  only 
of  the  allegation  that  it  toas  disgnzcefttl,  <t*c.,  for 
a  physician,  Ac.,  to  meet  a  homocopathist  in  consul- 
tation:— 

Held,  071  demurrer,  that  the  plea  was  an  ansioer  to 
the  deelarcUion. 

In  this  action  the  declaration  alleged  that,  before 
and  at  the  time  of  committing  the  grievance  hereinafter 
nientioned,  the  plaintiff  was,  and  still  is,  a  physician, 
and  a  legally  qualified  medical  practitioner,  and  was, 
and  still  \&,  exercising  and  cartying  on  the  profession 
of  a  physician  ;  and  there  were,  and  are,  certain  medical 
practitioners  assuming  to  themselves  the  name  or 
designation  of,  and  professing  to  be,  homoeopaths  or 
hofflcBopathists,  and  differing,  or  professing  to  differ, 
from  other  and  the  general  body  and  great  majority  of 
medical  practitioners  as  respects  the  theory  and  prac- 
tice of  medicine  ;  and  whereas,  according  to  the  opinion 
and  professional  etiquette  of,  and  prevailing  amongst, 
the  general  body  and  great  mtyority  of  physicians  and 
other  legally  qualified  medical  practitioners,  it  was 
and  is  considered  to  be,  and  would  be,  improper  and 
disgraceful  for  any  of  them  to  meet  in  medical 
consultation,  or  to  hold  medical  consultation,  with 
any  medical  practitioner  professing  and  known  to 
be  a  homcBopath  or  homceopathist,  and  would  be 
deemed  to  be,  and  would  be,  a  breach  of  pro- 
fessional etiquette  by,  and  would  be  i]\jurious  to, 
the  professional  character,  reputation,  and  practice  of 
uty  physician  or  other  duly  qualified  medical  prac- 
titioner not  professing  to  be  a  homoeopath  or  homceo- 
pathist And  the  plaintiff  further  says,  that,  in  a 
certain  medical  publication  called  the  "Lancet," 
then  was  printed  and  published  of  and  concern- 
ing the  plaintiff  the  letter  or  article  following ;  that 
iitoay, 

"  To  the  Editor  of  the  *  Lancet.  * 

"Sir,— It  is  reported  in  Hanley  that  Dr.   Clay" 

(Beniiig  the  plaintiff),  **  of  Manchester,  has  lately 

heca  SMtiiig  a  professed  homceopathist  in  consultation 

iAtkltliim.    Will  you  allow  me  to  ask  Dr.  Clay," 


(meaning  the  plaintiff,)  "through  the  medium  of  your 
journal,  if  he  can  give  any  satisfactory  answer  to  this 
report.  I  am  led  to  believe,  on  what  I  consider  the 
most  undeniable  authority,  that  Dr.  Clay,"  (meaning 
the  plaintiff,)  "has  done* so,  knowing  the  person  to 
be  a  homoeopathist.  If  this  report  is  incorrect,  it 
cannot  be  refuted  too  soon.  If  it  is  correct,  I  think 
Dr.  Clay's,"  (meaning  the  plaintiff's,)  "colleagues 
cannot  too  soon  be  made  acquainted  with  it,  as  I 
believe  there  is  a  medico-ethical  society  in  Man- 
chester to  which  they,  no  doubt,  would  like  to 
refer  the  case. 

"I  am,  Sir, 

"  Your  obedient  servant, 

"iNQUIRBa" 

And  the  plaintiff  further  says,  that  the  defendant, 
well  knowing  the  premises,  falsely  and  maliciously 
printed  and  published  of  the  plaintiff,  as  such  physi- 
cian and  medical  practitioner  as  aforesaid,  and  of  the 
plaintiff  in  relation  to  such  his  profession  as  aforesaid, 
and  to  his  conduct  therein,  and  in  relation  to  the  said 
letter  or  article,  and  to  the  plaintiff  being  supposed 
voluntarily  and  knowingly  to  have  met  homoeopaths 
or  homoeopathists  in  medical  consultations,  and  to 
have  held  medical  consultation  with  them,  the  words 
following,  in  the  form  of  a  letter,  printed  and  pub- 
lished in  the  said  publication  called  the  "Lancet  ;*' 
that  is  to  say, 

"  To  the  Editor  of  the  *  Lancet/ 
"Sir, — The  note  of  *  Inquirer*  in  last  week's 
*  Lancet'  respecting  Dr.  Clay,"  (meaning  the  plaintiff,) 
"and  his  consultations  with  homoeopaths,  touches  on 
a  matter  which  wants  explanation.  Dr.  Clay,"  (mean- 
ing the  plaintiff,)  "does  meet  homoeopaths,  and  I 
believe  regularly.  Three  instances  of  deliberate  con- 
sultation have  occurred  within  my  own  knowledge." 

Flka.—As  to  so  much  and  such  part  of  the 
plaintiff's  claims  and  causes  of  action  as  are  founded 
and  maintained  upon  the  matter  contained  in  the  alle- 
gation in  the  declaration  that  according  to  the  opinion 
and  professional  etiquette  of  and  prevailing  amongst 
the  general  body  and  great  majority  of  physicians  and 
other  legally  qualified  medical  practitioners,  it  was  and 
is  considered  to  be,  and  would  be,  disgraceful  for  any 
of  them  to  meet  in  medical  consultation,  or  to  hold 
medical  consultations  with  any  medical  practitioner 
professing  and  known  to  be  a  homoeopath  or  homceo- 
pathist ;  the  defendant  says,  that,  according  to  the 
opinion  and  professional  etiquette  of  and  prevailing 
amongst  the  general  body  and  great  majority  of  fhy- 
sicians  and  other  legally  qualified  practitioners,  it  was 
not,  nor  is  considered  to  be,  and  it  would  not  be,  dis- 
graceful for  any  of  them  to  meet  in  medical  consulta- 
tion, or  to  hold  medical  consultation,  with  any  medical 
practitioner  professing  and  known  to  be  a  homoeopath 
or  homceopathist. 

Demurr£R|  and  joinder  in  demurrer. 
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D.  D,  Kcane  (witli  him  Philbrkk)  supported  the 
demurrer  to  the  plea. 

The  plaintiff  has  been  held  up  to  contempt  and 
ridicule  by  this  article. 

[Pollock,  C.B. — To  affirm  of  a  man  that  he  has 
done  something  bad  in  taste,  manner,  or  judgment, 
is  one  thing ;  to  say  that  he  has  perpetrated  a  serious 
offence,  is  another.] 

Yes  ;  but  here,  assuming  that  there  was  no  disgrace 
in  the  plaintiff's  having  done  what  the  article  charged 
him  with,  the  imputation,  as  made  in  the  article, 
would  expose  him  to  ridicule  and  contempt,  and  be 
prejudicial  to  his  business  os  a  doctor. 

In  Comyn's  Digest,  *'  Libel,"  it  is  said,  "anything 
that  tends  to  make  a  man  ridiculous,  or  hiifder  men 
from  associating  with  him,  is  a  libel/' 

[Pollock,  C.B.— But  does  the  fact  of  an  allopathic 
physician  meeting  in  consultation  one  who  practises 
homa?opathy,  in  any  way  expose  either  the  one  or  the 
other  to  ridicule  ?    Quite  the  contrary,  surely.] 

It  is  submitted  that  this  is  the  object  and  effect  of 
the  article  in  question,  and  that  the  plea  is,  therefore, 
no  answer  to  the  declaration. 

[Bkam^\t?ll,  B. — You  do  not  even  aUcge  as  much 
as  this,  viz.,  that  the  College  of  Physicians  deem  it 
improper  or  unreasonable  that  allopaths  and  homoeo- 
paths should  meet  in  consultation.  ] 
I         Bigncll  v.  Buzzard,  3  H.  &  N.  217, 
was  cited  in  the  course  of  the  argument. 

T,  JontSf  in  support  of  the  plea,  was  not  called 
upon. 

Pollock,  C.B. — My  opinion  is,  that  the  declaration 
is  bad,  and  the  plea  good.  Our  judgment  is,  there- 
fore, for  the  defendant. 

Bbamwell,  B. — I  am  of  tlie  same  opinion. 

WiLDK,  B. — I  confine  myself  to  saying  tiiat  the 
plea  is  good. 

JtidgmctUfoT  the  defendant. 


6  May, 


Ex.  I 

lY,  1868.    I 


Hary£T  and  Others  v.  Clough. 


Unregittered  Company  converted  into  Registered 
— Rights  and  Liabilities  of  Member  of  Re- 
gistered Company, 

A  shareholder  in  an  unregistered  company,  whichy 
after  such  shareholder  has  parted  with  all  his  shares, 
becomes  a  registered  joint-stock  company,  cannot,  upon 
the  winding  up  of  such  registered  company,  be  made  a 
contributory  thereof;  but  remains  liable  for  all  debts 
incurred  by  the  unregistered  company  whilst  he  was  a 
shareholder  therein. 

The  Court  followed  th4  decision  of  the  Court  of  Queen's 
Bench  in  Lanyon  v.  Smith,  2  K.  B.  118. 


Petcrsdorf,  Scrjt.,  on  the  22nd  of  April  last,  obtained 
a  rule  calling  on  the  plaintiffs  to  show  cause  why  a 
writ  of  summons,  issued  in  this  action  on  the  13th  of 
March  last,  should  not  be  set  aside,  and  all  further 
proceedings  in  the  .causa  stayed,  on  the  ground  that 
the  action  was  brought  against  the  defendant,  as  a 
member  of  the  New  Wheal  Vor  and  East  Wheal  Metal 
Mining  Company,  for  a  debt  of  the  said  company, 
without  leave  of  the  Court  of  the  Vice- Warden  of  the 
Stannaries,  in  which  Court  an  order  had,  previous  to 
the  present  action,  been  made  to  wind  up  the  said 
company  under  the  Joint  Stock  Companies  Acts,  1856, 
1857,  1858. 

Upon  the  affidavits,  it  appeared  that  an  unregistered 
company,  called  the  New  Wheal  Vor  and  East  Wheal 
Metal  l^lining  Company,  was  formed  in  March,  1SS7, 
on  the  cost-book  principle,  for  mining  purposes.  The 
defendant  was,  on  the  2nd  of  July,  1861,  the  holder  of 
238  shares  in  the  said  company ;  but  had  sold  out 
these  shares,  and  had  ceased  to  be  a  member  of  the 
said  company  before  the  1st  of  October,  1861.  The 
goods  sued  for  were  supplied  by  the  plaintiffs  to  the 
said  company,  previous  to  the  year  1861,  and  while 
the  defendant  was  yet  a  member  of  the  said  company. 
The  company  was  registered  as  an  unlimited  com- 
pany on  the  6th  of  November,  1861,  for  the  purpose 
of  being  wound  up.  On  the  17th  of  March,  1862, 
a  petition  for  the  winding  up  was  presented  to  the 
Court  of  the  Vice- Warden  of  the  Stannaries,  under 
the  19  &  20  Vict.  c.  47,  s.  60,  and  the  19  k  20  Vict 
c.  78,  8.  18. 

The  said  Court,  on  the  8th  of  April,  1862,  made  an 
order  for  the  winding  up  of  the  company,  and  placed 
the  defendant  on  the  list  of  contributories  of  the 
registered  company.  On  the  13th  of  March,  1863,  the 
plaintiff  issued  his  writ  in  the  present  action  for  the 
recovery  of  the  price  of  the  goods  supplied  to  the  un- 
registered company,  whilst  the  defendant  held  shares 
therein.  It  was  to  set  aside  this  writ  that  the  present 
rule  was  obtained. 

Bullar  now  showed  cause.  He  referred  to 
Lanyon  v.  Smith,  2  N.  R.  118, 
just  decided  in  the  Court  of  Queen's  Bench,  which  was 
identical  with  the  present  case.  The  Court  there  made 
the  rule  absolute  to  set  aside  an  order  to  stay  proceed- 
ings in  the  action ;  and  here  the  rule  is  to  ^y  pro* 
coedings,  and  ought  to  be  discharged. 

Petersdorf,  Serjt.,  was  called  upon,  a^d  admitted 
that  he  was  not  able  to  distinguish  this  case  itom 
Lanyon  v.  Smith. 

The  Court  discharged  the  rule,  and  ordered  the 
costs  thereof  to  be  costs  in  the  cause. 

Mule  discharged,  the  costs  io  be  costs  in  the  cause- 
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Ex.  Ch. 

15  Uat,  18S3 


.! 


YouKo  V,  Davis. 


Cmrnir-CoaKBUKSf  G.J.,  Oromftov,  Willbs,  Btlbs^ 
BLACKBiniN,  MsLLOB,  Keatiko,  JJ. 

Highway'^  Surveyor's  Liability — Negligence — 
Nwtanee-^die  Will.  4,  c.  50. 

No  action  for  damages  lies  agairui  the  surveyor  of  a 
highway  appointed  under  5^6  Will,  4,  e.  50,  for  an 
aedderU  caused  by  the  non-repair  of  the  highway. 

The  declaration  was  against  tlie  defendants,  who 
were  joint  surveyors  of  their  parish,  acting  gratuit- 
ously, for  negligently  and  wrongfully  permitting  the 
Highway  to  be  dnt  of  repair,  whereby  the  plaintiff, 
while  lawfully  using  it,  met  with  an  accident.  The 
dfifendants  pleaded  not  guilty  by  stat  6  &  6  Will.  4, 
c.  50,  s.  109.  There  was  no  demurrer  to  the  declara- 
tion, but  the  cause  went  down  to  trial,  when  a 
Terdict  was  found  for  the  plaintiff,  leave  being  reserved 
\o  move  to  set  it  aside,  if  action  did  not  lie.  The 
Court*  below  had  made  the  rule  absolute  to  enter  a 
nonsuit  Against  this  decision  the  plaintiff  now 
appealed.   ' 

Doicdeswell  (with  him  C,  Souxn),  for  the  plaintiff, 

1st.  The  action  does  lie, 
Mackinnmi  v.  Penson,   9  Ezch.  609;   23  L.  J. 
(n.  8.)  M.  C.  97, 
is  distiuguishable ; 

5  &  6  Will.  4,  c.  50,  ss.  20,  94, 
show  the  surveyor  is  liable  for  repairs.     The  duty  of  a 
surveyor  is  created  by  Act  of  Parliament^  and  action 
will  lie  for  private  injury  arising  from  his  non-per- 
formance, even  where  the  Act  imposes  a  penalty, 
Couch  V.  Steel,  3  £L  &  Bl.  402. 

[CocKBirBN,  C.J. — There  there  was  a  duty  irrespec- 
tive of  the  Act.] 

[Cbompton,  J.— The  liability  still  rests  on  the 
parisb,  in  spite  of  the  appointment  of  surveyors  under 
the  Act] 

Xo.  Common  Law  liability  of  a  parish  is  weakened. 
Sect  99  takes  away  the  right  of  presentment. 

[CocKBURX,  C.J. — Indictment,  however,  is  left.] 

The  surveyor  is  not  merely  a  servant  of  the  parish. 
When  once  appointed  he  is  their  superior.  He  has 
control  over  rates  (sect.  27),  and  anybody  may  lay 
information  against  him.  True,  he  cannot  be  indicted, 
because  a  penalty  is  made  the  proper  mode  of  punish- 
ment  by  the  Act.  For  private  injury,  however, 
resulting  from  his  negligence  action  lies. 

Com,  Dig.  Actum  on  Case,  for  Negligence  :  A  i., 
A  II. 

[CocKBUKN,  C.J. —Where  is  he  to  get  funds  to 
defend  these  actions  ?] 

•  Cf.  31 L.  J.  (K.  a)  256,  Ex. 


Where  the  sheriff  of  a  county  gets  them— out  of  hia 
pocket.  It  may  be  said  that  the  sheriff  is  different ; 
because  he  receives  large  fees  ;  but  he  receives  these, 
not  by  Common  Law,  but  by  later  statutes. 

[Crompton,  J. — ^According  to  you  the  liability  to 
repair  lies  on  two  distinct  persona—^the  pariah  and  the 
surveyor.    That  double  liability  would  be  a  novelty  in 
legislation  i  and  onus  lies  on  you  to  show  that  it 
exists.] 
I  rely  on 
Keighlekfs  Case,  10  Bep.  139,  a ; 
HenUy  v.  Mccyor  of  Lyme  Regis,  6  Bing.  91 ;  8 

B.  A:  Ad.  765  ;  1  Bing.  N.  C.  222  (in  Error) ; 
Sutton  V.  Johnston,  1  T.  R.  509 ;  2  Hawk.  P.  C. 

25,  s.  4 ; 
Lacon  v.  Hooper,  6  T.  R.  224  ; 
SchimMi  v.  Bumstead,  6  T.  R.  648  ; 
Ashhf  V.  WhiU,  1  S.  L.  C.  1«5  ; 
Barry  v.  Amaud^  10  Ad.  &  E.  646. 
[Blackburn,  J. — That  was  a  case  of  an  independent 
officer  with  independent  duty.] 

[CocKBURN,  C.J.— Yon  can't  bring  an  action  against 
a  parish  :  how  can  you  against  a  surveyor  ?  Why  is 
an  agent  liable  to  more  than  the  principals?  At 
Common  Law  you  can  indict  the  pariah.  By  this 
statute  you  can  punish  an  officer  by  penalty.  But 
the  statute  does  not  give  you  a  right  of  action  against 
an  officer.  Where  does  it  say,  **  Whereas  no  action 
lies  against  the  parish ;  henceforward  an  action  shall 
lie  against  its  officer  ?"    Nowhere.] 

[WiLLES,  J. — ^Tho  trustees  of  a  turnpike-road  are 
not  liable  to  private  actions  of  this  kind.] 

Lancaster  Canal  Company  v.  Pamahy,  11  Ad.  & 

K  223; 
Qibhs  v.  Trustees  of  Liverpool  Docks,  3  H.  &  N. 

164;  28  L.  J.  (n.  s.)  Ex.  57; 
Mersey  Dock  and  Harbour  v.  PenhaXlow,  7  H.  &  N. 

329; 
Ruck  V.  Williams,  3  H.  &  N.  308 ; 
Meek  v.  Whitechapel  Board  of  Works,  2  F.  &  F. 

144; 
Whitehouse  v.  Fellows,  10  C.  B.  (n.  s.)  765  ; 
show  that  commissioners  are  liable  for  negligent  omis- 
sion.    He  also  referred  to, 

Caswell  V.  Worth,  5  El.  &  Bl.  849  ; 
Doel  V.  Shcppard,  5  £1.  &;  BL  856. 
2nd.  The  rule  in  the  Court  below  ought  not  to  be  for 
a  nonsuit ;  but  in  arrest  of  judgment.   The  declaration, 
whatever  its  weakness  in  law,  was  fully  proved  at  the 
trial. 

[The  Court  seemed  to  agree  on  this  latter  point, 
and  suggested  that  a  slit  processus  should  be  entered 
in  the  event  of  their  opinion  on  the  first  point  being 
against  the  plaintiff.  To  this  the  learned  counsel  on 
both  sides  assented.] 

Mellish,  Q,C,,  was  not  heard. 

WiLLES,  J. — ^We  are  all  of  opinion  that  the  Court 
below  were  right  on  the  main  point   Before  the  statute 


206 


THE  NEW  REPORTS. 


[23  Ukr,  1863. 


on  which  the  question  turns,  no  action  for  private  injury 
lay  against  any  one.  Mr.  Dowdeswell  has  to  make 
out  that  the  concluding  words  of  sect.  6  create  a 
liability  in  the  surveyor  to  an  action  of  this  kind. 
That  is  not  a  proper  construction  of  the  statute,  if  we 
look  at  its  provisions,  having  regard  to  the  general 
scope  and  object  of  the  Act,  which  was  not  to  create  a 
new  liability  in  an  individual,  and  to  remove  it  from 
the  parish ;  but  to  provide  machinery  for  enforcing  the 
old  liability  of  the  parish.     The  6th  sect.,  viewed  in 


this  light,  only  provides  what  a  surveyor  is  to  do  as 
servant  of  the  parish,  having  regard  to  his  duty 
towards  the  parish.  The  other  sections  are  likewise 
part  of  the  machinery  for  compelling  the  surveyor  to 
do  his  duty  as  the  servant  of  the  parish.  But  the 
servant  is  not  to  be  liable  for  his  masters'  public  non- 
performance of  duty,  especially  where  no  action  \ie^ 
against  his  masters  themselves.  That  is  the  ground 
taken  by  the  Court  below,  and  we  think  it  is  the  true 
ground. 


30  Mat,  1868.] 
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EQUITY, 


Lord  Chancellor. 

22  Mat,  1863. 


He  Flood  and  Loir. 
Ex  parte  Lubbock. 


Bankruptcy — BquUahle  Mortgage — Order  for 
Sale — Interest  subsequent  to  Fiat — Joint  and 
separate  Security, 

In  equitable  mortgagee  of  Joint  property  of  a 
UnJcnipt  firm  who  has  obtained  an  order  for  sale  of 
n^  security  is  not  entitled  to  interest  accrued  sttbse- 
^iUetU  to  the  flat;  although  he  has  entered  no  proof 
a^ijut  the  Joint  estate,  and  has  elected  to  prove 
gainst  the  separate  estates  only  of  the  bankrupts. 

This  iras  an  appeal  by  a  creditor  who  was  also  a 
mortgagee  seeking  under  special  circnmstances  to  be 
tUowed  pa3rment  of  interest  accraed  subsequent  to  the 
bukroptcy.  The  Commissioner  had  rejected  the 
ciaim  under  the  following  circumstances: — 

Meenrs.  Flood  ft  Lott  were  ad[judicated  bankrupts 
on  the  23rd  of  November,  1847. 

At  tiie  date  of  the  bankruptcy  they  were  indebted 
to  the  appellants  Sir  J.  Lubbock  and  his  partners  in  a 
som  of  7,1792.  IBs,  6d.,  according  to  the  finding  of 
the  Commissioner,  which  was  not  now  disputed,  and 
which  sum  was  secured  as  follows  :— 

The  appellants  held,  for  GOOO^.,  two  joint  and 
sereral  promissory  notes  of  tho  bankrupts,  each  note 
^ing  for  a  sum  of  8000?. 

For  their  general  balance  of  account  (up  to  the  sum 
of  S0002.  at  least)  an  equitable  mortgage  by  deposit  of 
joint  property  of  the  firm. 

For  the  general  balance  without  limit  an  equitable 
aort^^age  by  deposit  of  tho  separate  property  of  the 
^krupt  Flood. 

Among  the  property  mortgaged  in  the  first  deposit 
^^JQ  some  mortgages  belonging  to  the  firm,  and  one 
of  thcfle  was  a  mortgage  to  them  of  the  property  of 
one  Males,  who  was  solicitor  to  the  firm,  and  the  title 
bleeds  of  his  property  were,  with  liis  sanction,  com- 
priiied  in  the  security  of  the  appellants,  constituting 
thereby  a  chaige  in  favour  of  the  appellants  over  the 
whole  estate  in  that  property,  as  well  over  the  original 
wjuity  of  redemption  as  over  the  mortgage  charge. 

l^pon  the  bankruptcy,  the  appellants'  firm  entered 
a  claim  on  the  joint  estate  for  more  tlian  the  fall 
hiun,  but  their  claim  was  ultimately  withdrawn,  and 
proofs  Were  entered  and  allowed  on  each  of  Uio  sepa- 
rate esUtes,  on  that  of  ilr.  Lott  for  the  full  sum  of 
^'^-^O^.  on  tlie  joint  and  separate  notes,  allowed  17th 
•"^'Pt^mbcr,  1«57,  and  on  that  of  Mr.  Flood  for  the 

'^lim  of  2,7087.  7*.  <W.,  allowed  15th  October,  1866, 

^g  the  halanoe  of  the  said  sum  of  60002.  due  on 
Vol.  II. 


the  joint  and  separate  notes,  after  deducting  the 
value  of  the  securities  for  the  same  at  that  time 
realised  as  next  mentioned. 

Before  the  withdrawal  of  the  claim  against  the 
joint  estates,  and  the  final  entry  of  the  proofs 
against  the  separate  estates,  the  appellants  petitioned 
the  Vice-chancellor  Sir  J.  L.  K.  Bruce,  setting 
out  on  their  petition  the  facts  of  the  securities,  and 
prayed  a  declaration  that  the  petitionei's  were  equit* 
able  mortgagee  of  the  property  deposited,  and  for 
an  account  of  principal  and  interest  due  on  the 
securities,  and  for  a  sale,  and  that  out  of  the  pro* 
coeds  of  sale,  and  the  rents  and  profits,  the  costs 
might  be  paid,  and  that  the  surplus  might  be  applied 
in  payment  of  the  sum  due  to  the  petitioners,  and 
subsequent  interest,  and,  if  it  were  insufficient  for 
that  purpose,  that  the  petitioners  might  be  allowed 
to  prove  against  the  joint  estate  or  the  separate 
estates,  as  they  might  be  advised. 

On  this  petition  an  order  was  made  on  tho  6th  of 
August,  1849,  directing  an  account  of  what  was  due 
for  principal  and  interest  on  'the  securities,  and 
ordering  a  sale  of  the  mortgaged  property,  and  pay- 
ment out  of  the  proceeds,  of  the  costs  and  of  what 
should  be  found  due  on  the  account  to  the  petitioners, 
and  directing  the  surplus,  if  any,  to  be  paid  over  to  the 
official  assignee,  and  allowing  the  petitioners  to  go  in 
and  prove,  if  the  sum  realised  were  insufficient  to  pay 
the  amount  found  due,  and  ordering  the  petition  in 
other  respects  to  stand  over,  with  liberty  to  apply, 
but  nothing  was  said  in  the  order  expressly  as  to 
subsequent  interest. 

On  the  13th  of  June,  1850,  the  Commissioner  found 
the  sum  due  on  the  securities  at  the  date  of  the  fiat  as 
before-mentioned  to  be  7,1792.  IBs,  6d.,  and  subse- 
quent interest  to  the  81st  of  May,  1850,  8342.  Is.  Qd., 
and  that  the  sum,  viz.,  8,014/.,  was  down  to  the  said 
31st  of  May,  1850,  due  on  the  securities  to  the  present 
appellants. 

After  this  order  various  payments  were  made  on 
account  of  the  proceeds  of  sale  of  the  mortgaged  estates 
by  the  official  assignee  to  tho  appellants,  amounting, 
down  to  the  15th  of  October,  the  date  of  the  proof 
tendered  against  the  separate  estate  of  Mr.  Flood,  to  the 
sum  of  3,500/.,  and  in  consequence  of  these  payments 
that  proof  was  allowed  only  to  the  amount  before 
stated  of  2,708/.  7s.  6d. 

After  the  15th  of  October,'  further  sums  were  paid 
on  account  of  the  proceeds  of  sale  of  the  mortgaged 
property,  from  timo  to  time  amounting  in  all  to  a  sum 
of  2,3542.  16s.  3^,  making  the  whole  sum  paid  over 
on  that  account  5,8542.  16«.  Zd.  ;  in  addition  to  these 
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payments,  the  official  assignee  paid  to  the  appellants 
two  sums  of  836/.  10s.  id,  and  1692.  158,  M,  of  rents 
received  of  the  mortgaged  property ;  a  sum  of 
\^Z5il,  Zs.  9rf.,  in  respect  of  dividend  on  their  proof 
against  Flood's  estate ;  and  a  sum  of  887^.  109.,  in 
respect  of  dividends  on  their  proof  against  Lott's 
estate  ;  making  a  total  of  8,602/.  165.  M. 

Applying  1,006/.  6^.,  the  sum  received  in  respect 
of  rents  to  keep  down  interest,  subsequent  to  the 
fiat — (which,  as  it  seemed,  it  had  been  decided  that 
the  appellants  were  entitled  to  do,  though,  as  to 
this,  there  was  some  conflict,  and  no  order  was  to  be 
found  on  the  file  of  proceedings) — this  would  leave  a 
balance  of  7,596/.  10*.  applicable  in  reduction  of  the 
debt  of  7,179/.  I85.  Qd,  and  interest  subsequent  to  the 
fiats,  if  payable,  over  and  above  the  interest  discharged 
by  the  sum  of  1,006/.  65.  ;  but  if  such  subsequent 
interest  wei-c  not  payable,  then  the  account  showed  a 
payment  of  416/.  II5.  6c/.  in  excess  of  what  was 
payable  to  the  petitioners  ;  from  this  some  costs  were 
to  be  deducted,  leaving  a  sum  of  275/.  2*.  The 
assignees  applied  that  this  sum  should  be  repaid  to 
them,  and  that  further  dividends  should  be  stayed  on 
the  proofs,  and  the  commissioner  made  an  order 
accordingly. 

From  this  order  the  present  appeal  was  brought. 

Danielf  Q.C.,  and  De  Oex,  on  behalf  of  the  ap- 
|)ellants,  argued  that  the  ordinary  rule  allowed  a  cre- 
ditor, proving  against  a  separate  estate,  to  retain  any 
joint  securities  he  might  have,  and  that  in  this  case 
it  was  as  if  the  joint  securities  were  secmities  given 
by  a  stranger  to  secure  the  debts  of  the  firm.  If  that 
were  so,  the  appellants  were  entitled  to  prove  for  the 
whole  debt  and  yet  retain  their  joint  securities  towards 
pa3rment  of  the  sum  secured  by  them,  viz.,  the  whole 
debt,  interest,  and  costs,  as  far  as  those  securities 
would  go, 

Ex  parU  Slieppard,  2  M.  D.  &  D.  204  ;  1  Ph.  56  ; 

Ex  parte  Peacock,  2  G.  &  J.  27  ; 
and  that  they  were  entitled  to  allocate  the  dividends 
received  on  their  proof  to  that  part  of  their  debt 
which  was  provable,  allocating  the  securities  to  that 
part  which  could  not  be  proved,  that  was  to  say  to 
the  interest  accrued  since  the  fiat.  That  the  order  of 
August,  1849,  did  not  alter  these  rights  or  adjudicate 
on  them.  The  petition  on  which  that  order  was  made 
was  presented  with  the  view  to  an  election  not  then 
determined  between  the  joint  and  the  separate  estates, 
and  was  an  arrangement  for  the  benefit  of  all  parties. 
Such  a  petition  was  necessaiy  in  any  case,  whether 
proof  were  ultimately  made  against  the  joint  or  the 
separate  estates ;  in  the  former  case,  the  petition  should 
be  presented  as  to  the  joint  securities  ;  in  the  latter, 
as  to  the  securities  of  Flood :  the  oi-der  was  silent  as 
to  the  date  to  which  interest  should  be  calculated, 
differing  in  that  respect  from  the  form  of  order  given 
in  2  M.  &  Ayr.,  Appx.  A.,  where  such  calculation  is 
directed  to  the  date  of  the  fiat,  and  it  reserved  the 


residue  of  the  petition  with  liberty  to  apply,  inckdiug^ 
in  such  reservation  the  prayer  for  the  payment  of 
subsequent  interest  expressly  contained  in  the  petition. 
It  was  never  intended  to  conclude  this  question,  and 
the  question  had  not  been  treated  as  concluded,  for 
subsequent  interest  had  in  fact  been  computed  nnd«r 
it 

Bacon,  Q,C,f  and  Bevir,  for  the  assignees,  were  not 
called  on. 

The  Lord  Chancellok  was  of  opinion  that,  in  this 
case,  as  the  facts  stood,  there  was  no  room  for  doubt 
"Whatever  might  have  been  the  rights  of  the  appellants, 
in  the  absence  of  such  an  order  as  that  of  August, 
1849,  the  question  was  determined  by  that  order.  The 
rule  of  the  Court  was,  where  there  was  an  equitable 
mortgage,  and  the  mortgagee  presents  a  petition  for 
a  sale  of  the  mortgaged  property,  and  for  leave  to 
prove  the  residue  of  his  debt,  the  mortgagee  is  not 
entitled  to  interest  beyond  the  date  of  the  fiat,  and  aU 
orders  of  the  Court  were  to  be  construed  subject  to 
the  law  of  the  Court  established  by  its  practice.  Here 
was  a  petition  by  an  equitable  mortgagee  for  sale  of  his 
securities,  including  the  joint  securities,  and  an  order 
upon  that  petition,  directing  a  calculation  of  interest 
generally,  directing  payment  of  principal  and  interest 
found  due  by  that  calculation,  and  ordering  payment 
of  the  residue  over  to  the  assignees  for  distribution; 
thus  ignoring  the  prayer  of  the  petitioners  for  payment 
of  interest  subsequent  to  the  fiat,  and  making  a  dis- 
position of  the  residue  of  the  proceeds  of  the  securities 
entirely  inconsistent  with  that  prayer,  and  refusing  it 
thereby  as  effectually  as  if  it  were  in  express  tenos 
dismissed.  That  order  must  be  construed  by  the  pnc- 
iice  and  rule  of  the  Court,  and  no  special  circum- 
stances had  been  pressed  on  the  Court  to  induce  it  in 
this  case  to  depart  from  its  ordinary  rule ;  the  direction 
to  compute  interest  generally,  would,  therefore,  d 
priori,  mean  interest  down  to  the  date  of  the  fiat,  anJ 
the  form  of  the  order  bore  out  that  construction.  Ttc 
claim  of  the  parties  appealing  seemed  to  hare  been 
founded  on  the  erroneous  conduct  of  the  Commissioner, 
subsequent  to  that  order,  in  yielding  to  the  pressure  of 
the  present  appellants,  and  calculating  subsequent 
interest,  a  thing  which  it  was  beyond  his  jurisdictioB 
or  authority  to  do.*  It  had  been  contended  that  the 
order  was  made,  subject  to  the  right  of  election,  aoQ 
that  there  was  a  subsequent  election  to  prove  against 
the  separate  estates  only ;  but  the  election  only  exists 
as  to  the  right  of  proof,  and  a  determination  of  that 
election  in  respect  of  the  proof  on  the  notes  for  6000/., 
did  not  interfere  in  anywise  with  the  order  of  Augnst, 
1849,  in  r^pect  of  the  surplus  proceeds  of  the  securities 
which  should  remain  after  pa3anent  of  principal  an« 
interest  down  to  ,the  date  of  the  fiat:  this  surplus  vas 
unequivocally  ordered  to  be  paid  to  the  assignees  for 
distribution.  The  appeUants  had,  in  fact,  received  tlie 
full  sum-of  6000/.  and  the  principal  and  interest  down 
to  the  fiat  due  on  the  securities :  their  claim  was  tlier«- 
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fore  confuied  to  interest  on  the  sum  of  1,7982.  ISs,  6d,, 
accrued  since  the  fiat ;  that  claim  had  already  been 
determined  by  the  order  of  .August,  1849,  and  the 
appeal  must  therefore  be  dismissed. 

Note.* — The  Commissioner,  probably,  calculated 
subsequent  interest  as  against  the  subsequent  rents 
snd  profits  of  the  mortgaged  estates,  which  were 
actnally  applied  in  keeping  down  that  interest  so  far 
as  they  would  go.     See 

£x  parte  RamsboOom,  4  B.  &  C.  198 ;  2  M.  & 
Ayr.  79  ; 

Ezparte  PoOard,  1  M.  D.  &  D.  284; 

ExparU  Lighi/oot,  18  L.  T.  54; 

Ex  parte  Pen/old,  4  Do  G.  &  S.  282. 


Lord  Chancellor,  i   Re  Beales'  Trust  Deed. 


22  May,  1863. 


} 


Ex  parte  Lawrence. 


Bankruptcy  Acty  1861,  «.  197 — SummonB  to 
Trustee  to  he  Examined. 

7%«  heUer  rule  of  praettec  as  to  granting  summonses 
^(keexaminaHon  of  persons  upon  proceedings  under  a 
M  of  arrangement^  is  not  to  issue  such  a  summons 
Quji  rni  a  prini&  facie  ease  made,  suggesting  some 
9inmd  for  examination  of  the  party  sumnumed;  but 
if  iht  Commissioner  thvnk  right  to  entertain  a  su/mtwms 
mad  loithout  such  a  case  made,  the  Court  of  Appeal 
^l  not  interfere  toiih  his  discretion. 

This  was  an  appeal  from  an  order  of  Mr.  Commis- 
aoner  Fane,  granting  a  warrant  for  the  imprisonment 
<^the  appellant.  Tinder  the  foUowing  circumstances : — 

A  debtor  had  filed  and  registered  a  deed  of  arrange* 
i^Qt  with  his  creditors,  and  the  appellant  Lawrence 
v^one  of  the  tmstees  of  the  deed. 

An  application  was  made  by  a  creditor  to  the  registrar 
for  a  summons  to  the  appellant  for  the  purpose  of  his 
being  examined ;  but  no  affidavit,  or  other  statement  or 
Complaint,  was  made  as  a  ground  for  such  application. 
The  summons  was  granted,  however,  and  on  the 
appellant's  appearing  under  it,  the  creditor  desired 
that  he  should  be  sworn.  He  objected  to  be  sworn ; 
ukI  on  his  refusal,  the  Commissioner  granted  a 
^^^rrant  for  his  imprisonment,  not  to  be  executed  until 
the  time  for  appeai  had  expired. 

C  Suxinston,  for  the  appellant,  argued,  that  the 
commons  was  irregular,  that  it  was  granted  by  the 
'<^gistrar  when  it  should  not  have  been  granted  except 
^^  application  to  the  Commissioner,  and  that  some 
^^  should  have  been  made  for  the  issue  of  thd 
Emmons,  and  the  Court  should  not  and  would  not 
^low  a  fishing  examination  of  the  appellant  without 
any  complaint  urged,  or  case  made,  showing  that  such 
(lamination  was  reqidred. 

^l^t  for  tha  summoniiig  creditor,  was  not  called 


The  Lord  Chancellor  said,  that  the  trustee  under 
a  deed  of  arrangement  stood  in  the  same  position  as  an 
assignee  in  bankruptcy,  that  the  better  rule  of  prac- 
tice would  be  that  a  summons  of  this  kind  should  not 
be  granted  wantonly;  but  that  it  should  be  granted 
by  the  Commissioner  himself,  and  on  a  case  made  on 
primd  facte  evidence.  It  was,  however,  a  matter  in 
which  the  Commissioner's  discretion  ought  not  to  be* 
interfered  with,  and  if  an  appeal  were  allowed  in  every 
case  where  the  Commissioner  thought  he  ought  to- 
entertain  the  matter  of  the  summons,  then  there  might 
be  appeals  without  end.  He  should,  therefore,  dismisa 
the  appeal  with  costs. 


Lords  JuBtioes. 

28,  25  Mat,  1863. 


The  Great  Western  Kaic» 
WAY  Company  v,  Thk 
Metropolitan  Railway 
Company. 


i 


Public  Company — Ultra  Vires — Demurrer, 

\ 
The  O.  W,  Company f  being  empowered  to  taJce  shares 

in  the  M.  Company  to  the  amount  of  17,500/.,  tooJt 

shares  to  the  full  amouTU  in  the  names  of  nominees^ 

who  were  registered  as  the  holders.     The  M.  Company^. 

being  subsequently  empowered  to  extend  their  under- 

taking  and  create  new  sJuires,  resolved  at  a  general 

meeting  to  give  the  registered  proprietors  of  original 

shares  (he  option  of  subscribing  for  the  new  sharesi 

in  the  proportion  of  their  original  shares. 

The  0.  W.  Company  having  applied  for  and  been- 
refused  an  allotment  of  a  rateable  proportion  of  new 
sJiares  under  the  resoltUionj  JUed  a  bill  in  conjunc- 
tion vjiOi  their  nominees^  the  registered  shareholders^  to* 
enforce  such  allotment  to  than  or  their  nominees, 

A  demurrer  having  been  alloioed  by  the  VicC'Chan- 
eellor,  on  the  ground  that  it  was  ultra  vires  for  the- 
0,  W,  Company  to  take  any  new  shares : — 

Held,  upon  appeal,  that  the  queatiouj  whether  the' 
0.  W.  Company  could,  through  their  nominees,  take 
the  benefit  of  the  new  shares,  ought  not  to  be  decided" 
upon  demurrer,  and  that  the  Court  would  not  presume 
an  intention  on  the  part  of  the  plaintiff's  to  exceed' 
their  powers,  and  the  demurrer  was  overruled,  with 
liberty  for  the  defendants  to  raise  the  objection  by 
answer. 

This  was  an  appeal  by  the  plaintiffs  from  the  deci- 
sion of  Vice-Chancellor  Wood  allowing  a  general 
demurrer  for  want  of  equity.  The  case  is  reported 
1  N.  R  551,  where  the  facts  are  fuUy  stated. 

Sir  H.  Cairns,  Q,C,  Giffard,  Q.C.,  and  G,  X« 
Russell,  for  the  appellants,  contended  that  the  Great 
Western  Company  had  an  implied  power  to  take  the 
new  shares  as  a  benefit  incidental  to  the  holding  of 
the  original  shares :  the  nominees,  as  registered  pro- 
prietors, could  claim  an  allotment  imder  the  resolution^ 
and  the  respondents  need  not,  and,  under  the  circum- 
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stances,  were  bound  not  to  inquire  into  the  tnists  of 
the  ahares :  the  shares  might  be  sold  before  anything 
became  payable  upon  them.  It  was  not  a  case  to  be 
decided  on  demurrer, 

JDevcnish  v.  Browii^  i  W.  R.  783. 

The  Solicitor- General  and  IT.  /.  Bovill,  for  the 
respondents. 

There  can  be  no  implied  extension  of  a  limited 
power  to  take  shares.  The  Great  Western  Company 
are  the  real  shareholders,  and  the  bill  is  their  bilL 
The  Court  will  look  to  the  substance,  and  the  re- 
spondents, under  the  circumstances,  would  be  con- 
•cuning  in  a  breach  of  trust  by  allotting  the  shares  to 
^the  appellants, 

Salomons  v.  Laing^  12  Beav.  339,  377 ; 

Great  Western  Railway  Company  v.  RushoiU,  5 

Do  G.  &  S.  290  ; 
Lawes's  Case,  1  De  G.  M.  &  G.  421. 
The  bill  does  not  allege  an  intention  to  sell  the 
shares,  and  it  is  clear  that  the  appellants  intend  to 
hold  them ;  if  they  cannot  hold  the  shares,  and  pay 
the  calls,  they  are  not  entitled  to  take  them.  The 
nominees  never  applied  for  the  shares. 

Sir  H.  Cairns,  in  reply. 

The  application  by  the  Great  Western  Company 
for  the  shares  must  bo  taken  as  the  application 
of  their  nominees.  The  Court  will  presmne  that 
the  appellants  do  not  intend  to  commit  a  breach  of 
trust. 

Knight  Beuce,  L.  J.,  said,  that  the  case  was  one 
of  great  difficulty,  and  not  a  proper  case  to  be  disposed 
-of  on  demurrer.  He  thought  that  the  demurrer  should 
be  overruled,  reserving  to  the  defendants  the  right  of 
raising  the  same  objection  by  answer. 

Turner,  L. J.,  concurred,  and  said,  that  the  Yice- 
ChauccUor  had  given  too  much  weight  to  the  fact  of 
the  claim  having  been  made  by  the  Great  Western 
Company,  and  too  little  consideration  to  the  way  in 
which  that  claim  might  have  been  worked  out. 

The  nominees,  being  known  to  the  respondents  as 
the  registered  jiropriotors  and  as  trustees  for  the  Great 
Western  Company,  might  be  taken  to  have  made  the 
claim  through  their  cestuis  que  trtulent. 

The  question,  whether  the  Great  Western  Compipiy 
might  not  through  the  medium  of  their  nominees  have 
the  benefit  of  the  resolution  by  an  immediate  sale  of 
the  shares  or  otherwise,  could  not  be  decided  in  the 
present  state  of  the  pleadings,  and,  though  the  re- 
spondents might  hereafter  succeed  in  rebutting  the 
presumption,  the  Court  would  presume  that  the  appel- 
lants intended  not  to  exceed  their  powers,  the  bill 
being  silent  as  to  the  manner  in  which  they  proposed 
to  deal  with  the  shares. 

The  appellants  must  have  liberty  to  amend  their 
bill,  and  the  costs  in  both  Courts  must  be  costs  in  the 
cause. 


LordB  Justioes* 

22,  25  &  26  May,  1808. 


McIntosh  v.  The  Great 
Westekk  RiJLWAT  Com* 

PAMY. 


Practice — Inquiry  in  Chambers — Chief  Clerltt 

Certificate. 

Where  a  decree  directed  an  inpUry  in  Ckumlr-n 
tcketlier  anything,  and  what,  remained  due  vpon  crrt/ia 
contracts  entered  into  by  the  plaiTUiffand  the  defends  J, 
and  such  inquiry  vivolved  an  investigcUion  of  r:."/ 
numerous  and  compliceUed  items  of  accounts,  and  ojik 
facts  connected  therewith : — 

Held,  that  the  certificate,  which  stated  the  results  of 
tJie  inquiry  as  to  each  of  the  contracts,  without  atKcifji' 
ing  or  referring  to  the  items  of  which  such  results  larc 
composed,  was  not  right  in  point  qf/orm, 

David  Mcintosh,  the  original  plaintiff  in  tins  suit, 
was  a  railway  contractor,  who  had  entered  into  seven! 
contracts  for  the  making  of  certain  works  conne*  ted 
with  the  defendants*  railway,  and  the  subject  of  the 
present  suit. 

The  bill  was  filed  in  the  year  1847,  and  on  the  SOtii 
May,  1855,  the  Vice-chancellor  Stoart  ordereil  tbt 
the  following  inquiry  be  made  : — ''That  is  to  scy,  an 
inquiry  whether  anything,  and  what,  remains  doe  to 
the  plaintiff  in  respect  of  the  works  executed  and  the 
materials  supplied,  or  otherwise,  under  the  scvenl 
contracts  in  the  pleadings  of  this  cause  mentiooed, 
having  regard  to  the  terms  of  l^e  said  contracts 
respectively,  and  the  circumstances  under  which  thi' 
plaintiff  carried  on  and  executed  the  said  works." 

Accordingly,  on  the  19th  February,  1868,  the  Chief 
Clerk  made  his  certificate,  which  was  as  follows  :— 
"  In  pursuance  of  the  directions  given  to  me  hy  tlic 
Vice-Chancellor,  Sir  John  Stuart,  I  hereby  certify 
the  result  of  the  inquiry  which  has  been  msdc  iu 
pursuance  of  the  decree  made  in  this  canse  dated  tl)« 
30th  May,  1855  :— There  is  due  to  the  plaintiff  in 
respect  of  the  works  executed  and  the  materials  snp- 
plied,  or  otherwise,  under  the  subject  contracts  in  tlic 
pleadings  of  this  cause  mentioned,  having  regard  to 
the  terms  of  the  said  contracts  respectively,  and  to  w 
circumstances  under  which  the  plaintiff  carried  on  aiiu 
executed  the  said  works,  the  sum  of  147,598/.  10*.  I''- 
The  particulars  of  the  said  sum  are  set  forth  in  the 
schedule  hereto. " 

The  schedule  accordingly  set  out  the  sevei-al  Ininp 
sums  found  due  on  the  seven  contracts  in  question,  1>'J^ 
did  not  specify  or  refer  to  the  particular  items  whifh 
composed  such  lump  sums,  or  distinguish  the  itc^' 
which  had  been  allowed  or  disallowed. 

The  defendant  being  dissatisfied  with  the  result  of 
the  inquiry,  on  the  16th  April,  1863,  moved  the  Vi:e- 
Chancellor  that  the  Chief  Clerk's  certificate  might  bo 
discharged  or  varied,  on  tiie  ground  that  it  ^^ 
irregular  in  form.  The  Vico-Chancellor  refused  thw 
motion,  and  stated  that  the  Chief  Clerk  had  prciW 
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Ida  certiiicste  m  that  particular  form  by  his  Honoai^s 
express  directions,  he  being  desirous  of  preyenting  the 
allowance  or  disallowance  of  particular  items  from 
being  disputed  by  either  jiarty,  in  order  to  prednde 
the  accounts  being  re-opened. 

A  full  report  of  this  case  on  the  hearing  is  giren  in 
SSm.  ftG.  146;  and  on  the  motion,  the  subject  of 
the  present  appeal,  in  2  K.  R.  11. 

Baaniy  Q.C.,  Afalins,  Q^C,  and  T.  Stewns^  for  the 
appellants,  the  railway  company,  contended  that  the 
c^tific&te  was  irr^^ular  in  form, 

T!^^  SolieUor-General^  BazalgetU,  Q.C.,  and  Millar, 
aigned  eorUr^. 

The  following   cases,    Ac,   were  cited   on  either 

side  :— 

Th£  Duke  of  Marlborough  t-  Strong,  1  Bro.  P.  C. 

175; 
KiS>u  y.  Siuyd,  2  MolL  186  ; 
Banger  y.    Greal  Western  Railway  Compcmy,   5 

H.  of  L.  Ca.  72 ; 
IHck  V.  Milligan,  2  Vea.  jun.  23  ; 
PalU  y.  Ze  Sueur,  12  Moore,  t^Ol ; 
Paynter  y.  Hautton,  3  Mer.  297 ; 
Com.  OnL  XXIII,  rule  15 ; 
Cms,  Ord,  XXXV.  rules  45,  46 ; 
ifasters  in,  Chancsry  Abolition  Act  (15  «jtl6  Vict, 

c  80,  s.  32). 

Knhoht  Brttce,  L.  J.,  said,  that  it  appeared  to  him 
that  the  appellants  bad,  in  the  absence  of  any  fault 
or  negligence  on  their  part,  been  left  in  ignorance  as 
tu  the  premises  on  which  the  Chief  Clerk  had  formed 
tt  adrerae  opinioxi- 

The  order,  and  the  certificate  appealed  from,  must, 
tlicrefore,  be  dischaiged  without  prejudice.  Costs, 
to  he  costs  in  the  cause. 

Ttrxer,  LJ.,  concurred,  and  said,  tbat  the  ques- 
tion before  the  Court  was,  not  whether  the  Chief 
Clerk  was  justified  in  finding  so  many  lump  sums  to 
^  due,  but  as  to  the  mode  in  which  the  accounts 
«i*^nld  be  taken  in  order  to  enable  the  Court  to  decide 
on  the  correctness  of  the  conclusion  arriyed  at  by  the 
Chiof  aerk. 

It  was  argued,  that  there  is  now  existing  a  course 
^  practice  applicable  to  these  cases,  and  which  ought 
to  goyem  the  present.  For  instance,  in  finding  what 
^*y  be  due  to  a  tradesman  under  a  decree  for  the 
JJ-imimstration  of  a  testator's  estate,  the  Court  will 
^'  take  an  account  on  the  same  principle  as  it  takes 
tap  account  in  the  case  of  a  decree  against  an  executor 
^  trustee  ;  but  it  will  ascertain  what,  upon  the  result, 
^'^y  be  the  sum  wluch  is  due  to  the  tradesman.  He 
^mX  to  be  understood  as  not  intending,  in  any  way, 
^'  Alter  any  piaetice  which  existed  in  the  Conrt  upon 
*^t subject;  but,  on  the  other  hand,  he  had  no 
fif  citation  in  stating  his  yery  dear  opinion  to  be,  that, 
^  4  case  of  that  description  were  brought  before  the 


Court,  upon  a  motion  to  yary  the  certificate,  and  th» 
Court  found  itself  in  a  position,  in  which  it  could  not 
ascertain  what  sum  had  been  allowed  to  the  tradesman, 
and  which  of  the  items  in  the  tradesman's  account  had 
been  allowed,  and  which  disallowed,  the  Court,  before 
it  would  proceed  in  the  dark  to  adjudicate  upon  the 
rights  of  the  tradesman,  would  send  the  matter  back 
for  further  inquiry,  in  order  to  ascertain  what  were 
the  items  in  the  account  which  formed  the  question 
between  the  parties,  and  on  which  the  Court  waa 
called  upon  to  adjudicate. 

Undoubtedly  the  old  practice  of  the  Court  was,  in 
aU  cases  of  accounts  against  executors  and  trustees,  to 
require  that  the  accounts  should  be  contained  in  the 
schedule  to  the  report.  It  was  singular  that  there 
was  a  yery  old  authority  which  he  had  met  with  on 
that  point,  in  Dickena*s  Reports,*  where  the  Master,  in 
taking  an  account  against  an  executor  and  trustee,  set 
out  upon  the  report  balances  which  he  found  duo  from 
the  executor,  and  set  out  the  items  by  which  those 
balances  had  been  ascertained,  in  the  form  of  a  schedule 
to  the  report.  Tbat  schedule,  however,  the  Master 
did  not  append  to  the  report  itself,  but  entered  in 
a  book  in  his  office,  in  the  same  mode  as  receiyer's 
accounts  were  entered.  The  Clerk  of  the  Reports, 
whose  duty  it  was  to  file  the  report,  refused  to  file 
it,  upon  the  ground  that  the  schedules  were  not 
appended  to  the  report.  Upon  the  matter  coming 
before  the  Court,  the  Chancellor  said,  *'I  have 
no  doubt  that  it  ought  to  be  annexed  by  way  of 
schedule,  and  filed ;  and  that  is  what  ho  ought  to 
have  done,  and  I  shall  expect  the  Master  to  do  it.*' 
Part  of  the  objection  which  the  Clerk  of  the  Reports 
took  to  filing  the  report  in  its  then  state,  without  the 
schedule,  was  the  very  objection  urged  at  the  bar  in 
the  present  case  ;  namely,  that  the  exceptions  to  the 
report  must  be  chiefly  as  to  the  items  in  the  sche- 
dule. It  appeared  to  him,  therefore,  that  that  case 
showed  very  clearly  the  course  the  Court  ought  to 
adopt,  where  an  account  had  to  be  ascertained  between 
parties. 

Then  it  was  said  that  this  case  was  not  within  the 
Orders  cited  ;  that  those  Orders  applied  only  to  cases  ot 
accounts  against  executors  and  trustees.  But,  sup* 
posing  it  to  be  so,  if  the  case  were  not  within  those 
particular  Orders,  it  was  within  no  Orders  at  all,  and 
must  be  governed  by  the  general  practice  of  the  Court 
as  it  existed  before  the  passing  of  the  15  &  16  Vict, 
c.  80 ;  and,  if  so  governed,  then  undoubtedly  the 
report  must  be  in  such  a  shape  as  would  enable  the  par- 
ties to  take  the  judgment  of  the  Court  upon  it,  whether 
the  conclusion  arrived  at  was  the  correct  one  or  not 

Now,  their  Lordships  had  been  asked  to  say  what 
course  ought  to  be  pursued  in  the  present  case.  All  that 
he  could  say  in  the  present  state  of  the  case  was  this,  tliat 
the  Chief  Clerk  must,  by  his  certificate,  inform  the 
Court  what  sums  he  has  allowed,  and  what  suras  he 
has  disallowed ;  because,  to  enable  the  Court  to  deter- 
mine anything  whatever  between  these  parties,  it  waa 
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essential  that  it  should  be  known  what  sums  had  been 
allowed,  and  what  disallowed. 

What  would  be  the  most  convenient  mode  of  arriving 
at  that  conclusion,  whether,  as  suggested  by  Mr.  Bacon, 
to  take  the  account  as  brought  in  by  the  plaintiff,  and 
mark  in  coloured  ink  the  several  items,  or  to  classify 
the  items,  and  say,  ''  I  hare  allowed  certain  items 
upon  such  and  such  grounds,  and  I  have  disallowed 
certain  other  items  upon  certain  other  grounds,  and  I 
state  the  reasons  why  I  have  allowed  and  disallowed 
those  items  to  be  for  such  and  such  reasons,"  referring 
to  the  evidence  on  which  his  conclusions  were  grounded, 
it  was  impossible  for  their  Lordships  to  say  without 
knowing  the  whole  details  of  the  account  His  Lord- 
Bhip  had,  however,  such  confidence  in  the  judgment  of 
the  Chief  Clerk,  that  he  believed  he  would  adopt  the 
most  convenient  course  for  enabling  the  Court  to  arrive 
at  a  just  conclusion  between  the  parties. 

Note.  • — The  case  referred  to  is, 
Smith  V.  Smith,  2  Dick.  789. 


IiOrdfl  JusticeB. )    Biddulph  v.  Vestry  of  St. 
26,  27  May,  1863.  )     Georqe^s,  Hanover  Square. 


The  Metropolis  Local  Management  Act,  18  c^  19 
Vict.  c.  120,  M.  88,  96. 

The  Court  will  not  restrain  a  vestry  by  injunction 
Jrom  the  bon&  fide  exercise  of  Parliamentary  powers 
vested  in  them. 

This  was  an  appeal  motion  for  the  dissolution  of  an 
ii^unction  granted  by  Stuart,  Y.-C,  restraining  the 
vestry  of  St.  George's^  Hanover  Square,  from  placing 
A  certain  urinal  at  a  certain  spot  in  Grosvenor  Place. 

The  statement  of  the  facts  will  be  found  reported 
•n  1  N.  R.  546. 

The  question  of  law  turned  upon  the  construction 
to  be  placed  on  the  88th  sect  of  the  Metropolis  Local 
Hanagement  Act,  which  is  as  follows  : — 

Vlt  shall  be  lawful  for  every  vestry  and  district 
board  to  provide  and  maintain  urinals,  waterdosets, 
privies,  and  like  conveniences,  in  situations  where 
they  deem  such  accommodation  to  be  required,  and 
to  supply  the  same  with  water,  and  to  defray  the 
expense  thereof,  and  any  damage  occasioned  to  any 
person  by  the  erection  thereof,  and  the  expense 
of  keeping  the  same  in  good  order,  as  expenses  of 
flewerage  are  to  be  defrayed  under  this  Act.**  And  so 
much  of  the  96th  sect,  as  enacts  that  "aU  streets 
being  highways,  and  the  pavements,  stones,  and  other 
materials  thereof,  and  all  other  things  provided  for  the 
purposes  thereof  by  any  surveyor  of  highways,  or  by 
auy  |)erson  serving  the  office  of  surveyor  of  highways, 
or  by  any  vestry  or  district  board  under  tlm  Act,  shall 
Test  in  and  be  under  the  management  and  control  of 
the  vestry  or  district  board  of  the  parish  or  district 
in  which  such  highways  are  situate." 


Bacon,  Q.C.,  and  Schomberg,  for  the  vestiy,  the 
appellants. 

Matins,  Q.C,i  Martindale,  and  F.  0,  Baynes,  for 
the  respondent 

Their  Lordships  said,  they  were  of  opinion  that 
the  respondent  had  not  succeeded  in  showihg  that 
a  nuisance  was  about  to  be  created.  Assuming  that 
the  vestry  were  empowered  by  Act  of  Parliament  to 
place  at  their  discretion  urinals  for  public  use,  thej 
could  not  be  considered  to  be  erecting  a  nuisance  Then 
exercising  their  Parliamentary  powers  bonSfide. 

The  only  question,  therefore,  that  remained  for 
them  to  consider  was,  whether  the  88th  and  96tlise<:t9. 
of  the  Act  empowered  the  vestry  to  act  as  they  pro- 
posed doing.  In  their  opinion  they  did  so  empower 
them. 

There  was  no  case  which  appeared  to  be  on  all  foO''^ 
with  the  present  case  ;  *  namely,  a  case  in  which  a  vestir 
was  exercising  bond  fide  discretionary  powersvested  in  it 
by  Parliament,  respecting  the  erection  of  convenienM 
for  public  use  on  a  public  highway.  So  long  as  tb? 
vestry  exercised  their  powers  bond  fide,  the  Coait 
would  not  restrain  them  from  so  doing  by  injanctiao« 
whatever  might  be  the  redress  at  law  against  theo, 
whether  civU  or  otherwise. 

Note* — See,  however, 
Attomey-Oeneral    v.   Conservators  of  the  Rif(^ 
Thames,  1  N.  R.  121  ; 
which  case  would  appear  to  support  the  decision  of 
their  Lordships. 


Master  Of  the  BoUfl.   J  youkg  t..  Neill 

23,  24  Aprii^  23  May,  1868.  S 

Equitable  Lien — Agreement  to  Consign^ 
Expenses  Incurred — Damages. 

A  charters  ships  to  go  out  to  New  Brunswick  to  ]^ 
B*8  deals,  on  the  faith  of  an  agreement  that  th  dtab, 
when  shipped,  are  to  be  consigned  to  himself.  This 
cLgreement  is  broken,  emd  one  of  the  cargoes  is  eonsig^ 
toC,^ 

Held,  that,  subject  to  Cs  lien,  A  has  an  equHa^^ 
charge  upon  the  proceeds  of  the  cargo,  not  onlyjof  the 
expenses  incurred  by  him  in  chartering  and  sendvug  ^vl 
the  several  vessels,  but  also  for  all  pecuniary  Im  ^ 
damage  he  may  have  sustained  by  reason  of  the  bftf^ 
of  the  agreement;  but. 

Held,  contra,  that  no  commission  or  other  profi  ^ 
to  be  taken  into  account  in  estimating  such  dauM^ 

This  was  the  hearing  of  a  suit  in  which  the  plaintiff^ 
Messrs.  Young  and  Lewin,  sought  to  establish  a  lien  or 
charge  upon  the  proceeds  of  the  cargo  of  a  ship  cJlw 
the  "Cathinka,"  for  moneys  owing  to  them  under* 
certain  agreement  entered  into  with  them  by  one 
Crane  as  the  agent  ol  the  defendants  Keill  vA 
Gilbert 
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Tlie  defendant  Gilbert  owned  saw-mills  at  Shediac, 
in  yew  Brnnswick,  and  carried  on  the  business  of  a 
lumberer  there,  procuring  logs  of  timber  in  the  interior, 
bringing  them  down  to  his  mills  and  manufacturing 
them  into  deals  and  lumber  for  exportation. 

In  October,  1859,  Gilbert  being  largely  indebted  to 
the  defendant  NeiU,  not  only  mortgaged  the  mills  to 
hiin,  but  entered  into  an  agreement  to  the  effect  that 
all  logs  procured  for  the  mills  should  forthwith  become 
NeiU's  property,  and  that  Gilbert,  having  manufac- 
tured and  loaded  them,  should  indorse  the  bills  of 
lidisg  to  Neill,  who  should  receirethe  nett  proceeds  in 
part  repayment  of  his  advances. 

In  January,  1860,  Neill  and  Gilbert  authorised 
Crane,  who  was  then  going  to  England,  to  engage  an 
agent,  and  through  him  to  sell  a  quantity  of  deals  on 
contract,  or,  if  necessary,  charter  ships  to  fetch  them 
away. 

Keill's  letter  to  Crane,  dated  the  13th  of  January, 
IS60,  was  as  follows  : — 

"  You  are  hereby  authorised  while  in  England  to 
Sell  on  contract  on  my  account,  through  a  good 
i^nsiblo  agent,  three  million  superficial  feet  of 
qmce  and  pine  deals,  to  average  second  qiiality, 
ddlirerable  at  the  Port  of  Shediac,  the  ensuing  spring 
ia  the  customary  manner.  The  proceeds  the  agent 
till  place  to  my  credit,  my  drafts  at  ninety  days  to  be 
accepted  by  him  for  the  several  amount  of  each  cargo 
on  handing  the  bill  of  lading.  The  deals  will  average 
li  feet,  and  run  about  one-third  9-inch,  one-third 
( hj  3  and  7  by  24  in  equal  proportions,  remainder 
ll-inch  and  upwards.  For  all  not  sold  on  contract 
yon  are  authorised  to  charter  vessels  to  remove 
them." 

Crane  accordingly,  on  the  14th  of  February,  1860, 
^ve  the  plaintiff,  or  rather  the  plaintiff  Young,  who 
afterwards  entered  into  partnership  with  Lewin,  a 
vritten  authority  "  to  arrange  by  sale  on  contract,  or 
charter,  for  the  removal  of  the  deals  named ; "  and 
TerboUy  agreed  with  Young,  that  Neill  and  Gilbert 
vould  consign  to  him  the  three  million  feet  of  deals, 
and  that  Keill  should  be  «t  liberty  to  draw  bills  of 
exchange,  at  ninety  days  upon  him,  to  the  extent  of 
3^.  for  every  thousand  feet  of  deals,  which  Young 
shoold  accept  and  pay  out  of  the  proceeds  of  the 
<^;  and  that  Gilbert  should  also  be  at  liberty  to 
<^w  on  Young  against  the  estimated  surplus  proceeds 
of  the  deals  (which  Ciane  represented  to  be  worth  409. 
a  thousand  feet)  to  the  extent  of  80/.  for  each  ship 
chartered  and  sent  oat  to  Shediac,  for  the  ship's  dis- 
^^^i^menta ;  and  that  Young  should  hold  and  account 
wt  the  remainder  of  such  surplus  proceeds,  subject  to 
hiao^m  conuniss^ou- and  disbursements,  for  Gilbert's 
'weandbenefit 

It  was  found  to  be  too  late  in  the  season  to  sell  the 
^  OQoontnct  In  England  ;  and  the  plaintiff  Young, 
^tb  Crano's  Mnctioin,  chartered  nine  ships,  in  his  own 
name,  for  the  port  of  Shediac. 

Y^ntag  dM  mtde  advances  to  Gilbert  against  the 


surplus  proceeds  of  the  deals,  by  sending  him  out 
merchandise  to  the  amount  of  6101, 12s.  id. 

In  May,  1 860,  Crane  returned  to  New  Brunswiclc 
The  only  written  communication  he  brought  from  the 
plaintiffs  for  Neill  was  a  letter  addressed  to  himself 
(Crane),  simply  authorising  Neill  (if  aj)proved  by  Mr. 
Millidge,  the  plaintiffs'  correspondent)  to  draw  against 
the  bills  of  lading,  at  ZOs.  per  thousand  feet. 

Neill,  on  the  28th  of  May,  gave  Millidge  a  letter 
requesting  permission  to  draw  for  2000/.  against  four  of 
the  cargoes,  and  promising  to  send  the  plaintiffs  th» 
bills  of  lading  when  signed* 

Crane,  who  was  corroborated  by  other  witnesses^ 
stated  that  he  communicated  the  whole  of  the  agree* 
ment  of  agency  and  consignment  to  both  Gilbert  and 
NeiU,  upon  his  return  to  New  Brunswick. 

Neill  denied  that  Crane  told  him  that  the  surplus 
proceeds  of  the  deals  were  to  be  remitted  to  Gilbert 

One  of  the  nine  ships  was  lost  on  its  passage  out  to 
Shediac.  Seven  of  the  other  eight  had  arrived  at 
Shediac,  and  been  loaded  by  Gilbert,  previously  to  tho 
9th  of  July.  As  each  cargo  ^fas  completed,  Gilbert- 
indorsed  the  bill  of  lading  to  Neill,  and  sent  it  to  him 
at  St.  John's. 

Neill,  instead  of  sending  the  bills  of  lading  of  these- 
seven  ships  to  the  plaintiffs,  sent  them  to  Messrs. 
Barnes  &,  Co.,  of  Bristol,  with  whom  he  had  pre* 
viously  been  doing  business,  and  to  whom  he  wa» 
largely  indebted.  He  alleged,  as  his  reason  for  doing 
this,  that  he  had  then,  for  the  first  time,  discovered 
that  the  arrangement  with  the  plaintiffs  did  not  giv» 
him  the  whole  of  the  proceeds  of  the  deals,  and  was^ 
therefore,  not  authorised  by  his  instructions  to  Crane; 
Neill  had  previously  drawn  on  the  plaintiffs  to  the* 
amount  of  30^.  per  thousand  feet  against  the  bills  of 
lading  of  some,  if  not  all,  of  these  ships ;  but  a» 
these  bills  had  been  paid,  no  question  atose  as  t» 
them. 

Gilbert  had  also  drawn  bills  on  the  plaintiffs  to 
meet  the  disbursements  of  the  ships,  and  the  plaintiffs 
alleged  that  4002.  was  owing  to  them  in  respect  of 
their  payments  upon  these  bills. 

On  the  23rd  of  July,  before  the  "  Cathinka, "  the 
last  of  the  eight  remaining  ships,  was  loaded,  Gilbert 
discovered  that  Neill  had  not  sent  the  other  bills  of 
lading  to  the  plaintiffs.  About  the  same  time  NelH 
took  possession  of  Gilbert's  sawing-mills  and  stock  in 
trade  under  his  mortgage,  and  thereupon  Gilbert  in* 
stituted  a  suit  against  him  on  the  Equity  side  of  the 
Supreme  Court  of  the  Province  of  New  Brunswick, 
and,  on  the  24th  of  July,  obtained  an  injunction  to 
restrain  Neill  from  interfering  with  his  possession 'of 
the  property.  Under  the  protection  of  this  injunction 
Gilbert  loaded  the  "Cathinka,"  and  it  was  ready  for 
sea  on  the  21st  of  August.  On  the  2nd  of  August, 
Neill  instituted  another  suit  in  the  New  Brunswick 
Court,  and  obtained  an  injunction  restraining  Gilbert 
from  dealing  with  the  ''Cathinka"  and  its  caigo^ 
unless  the  biUs  Of  lading  were  delivered  te  8om« 
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person  to  he  agreed  upon,  who  should  hold  them  as 
-trustee  of  the  a<rrecment  of  the  15th  of  October,  1659, 
.subject  to  the  order  of  the  Court. 

Neill  and  Gilbert  subsequently  agreed  that  Frederick 

Wiggins,  of  the  firm  of  Messrs.  S.  Wiggins  k  Co.,  of 

:St.  John's,  should  be  the  trustee,     l^he  bills  of  lading 

were  accordingly  handed  to  Messrs.  S.  Wiggins  &  Son, 

'who  transmitted  them,  and  consigned  the  cargo  of  the 

"Cathinka"  to  their  correspondents,  the  defendants 

Boyson  and  Tagait,  who  carried  on  business  in  London 

:under  the  firm  of  Boyson,  Hoyer,  ft  Tagart 

Owing  to  these  delays  in  sending  off  tlie  "Cathinka" 

49/.  became  payable  under  her  charter-party  for  tea 

•days'  demurrage.     This  had  been  paid  by  the  plaintiffs, 

.mnd  they  had  not  been  repaid.      The  plaintiffs  had, 

by  Gilbert's  direction,  also  paid  moneys  for  insurance, 

which  had  not  licen  rejiaid  to  them. 

Boyson  k  Co.,  receiyed  the  bills  of  lading  of 
the  **  Cathinka's  "  caigo  in  October,  and  sold  them 
in  Norember,  receiving  the  price  in  bills,  payable 
•on  the  5th  of  May,  1861.  The  nett  proceeds  of  the 
ealo  were  615/.  10«.  lid. 

The  plaintiffs'  bill  was  filed  on  the  8th  of  February, 
1861,  and  an  injunction  to  restrain  the  defendants 
Boyson  and  Tagart  from  parting  with  the  proceeds  of 
the  cargo  of  the  "Cathinka"  was  immediately  applied 
for,  but  refused.  On  the  ISth  of  April,  1861,  the 
Application  was  renewed  and  the  injunction  obtained. 

The  bill,  besides  this  injunction,  prayed, 

Ist  That  an  account  might  be  taken  of  what  was 
due  from  Neill  and  Gilbert,  or  either  of  them,  to  the 
plaintiffs  under  the  agreement  of  agency  and  consign- 
ment made  through  CYane,  and  that  they  might  be 
^decreed  to  pay  the  same. 

2nd.  That  the  plaintiffii  might  be  declared  entitled 
to  a  charge  or  lien  upon  the  proceeds  of  the 
"  Cathinka's"  cargo  for  what  should  appear  to  be  due 
to  the  plaintiffs  on  taking  the  aforesaid  account. 

3rd.  That,  if  necessary,  this  Court  should  award 
^damages  to  the  plaintiffs,  to  be  paid  by  Neill  by 
reason  of  his  breach  of  the  said  agreement  of  agency 
and  consignment,  and  that  the  plaintiffs  might  be  de- 
clared to  have  a  lien  or  charge  on  the  proceeds  of  the 
*'  Cathinka's"  cargo  for  the  amount  of  such  damages. 

4th.  That  Boyson  and  Tagart  might  be  decreed  to 
.satisfy  these  chaiges  out  of  the  proceeds  of  the 
'"  Cathinka's"  cargo. 

The  bill  was  taken  pro  confesso  against  Gilbert. 

Baggallaj/,  Q.C.  (with  him  Welford),  for  the  plain- 
tiffs, contended, 

Ist  That  the  evidence  showed  that  Crane's  agree- 
ment with  the  plaintifEi,  if  not  altogether  in  accordance 
"With  his  instmctiona,  had  been  in  its  entirety  commu- 
nicated to  Neill,  and  adopted  by  him,  on  Crane's 
.return  to  New  Brunswick,  if  not  earlier. 

2nd.  That  the  plaintifiii  bad  an  equitable  charge  or 
lien  upon  the  proceeds  of  the  '<  Cathinka's  "  cargo,  and 
;that  not  only  for  the  ezpenaea  actually  incurred  at  to 


the  **  Cathinka  "  in  chartering  and  insurance,  and  in 
paying  demurrage  and  bills  drawn  for  disbursements, 
nor  only  for  the  ezpenaea  actually  incurred  as  to  all 
the  nine  ships  chartered,  but  for  everything  \vhiUi 
they  would  have  received  if  Neill  had  performed  the 
agreement,  and  consigned  all  the  cai^oes  to  them,  in- 
cluding, therefore,  the  full  amount  of  Uie  cuit^Hnary 
commission  on  the  proceeds  of  the  cargoes,  only 
deducting  the  1  per  cent  which  would  be  paid  to  the 
broker. 

i  The  proceeds  now  in  Boyson  and  Tagnrt's  liands 
were  the  direct  result  of  the  expenditure  ou  the 
''Cathinka,"  and  no  distinction  could  be  drawn 
between  the  expenditure  on  the  *'  Cathinka  "  and  the 
other  sliips,  all  being  expended  under  the  same  agree- 
ment. The  plaintiffs  had  performed  their  part  of  the 
agreement,  as  far  as  Neill  had  allowed  them  to  do  so, 
and  had  incurred  almost  all  the  expenses  and  liabilities 
which  they  had  agreed  to  incur  in  order  to  earn  their 
commission. 

To  the  extent  of  the  amount  by  which  the  nett  pro- 
ceeds of  all  the  caigoes  exceeded  30«.  per  thousand  feet 
the  plaintiffs  were  entitled  to  deduct  the  6107. 12&  id. 
advanced  to  Gilbert. 

drd.  The  615Z.  10«.  lid.  is  still  in  Boyson  &,  Ca's 
hands. 

Schayrif  Q.C.,  and  Bohinaon,  for  Neill,  contended, 
1st.  That  Neill  did  not  discover  Crane's  departure 
from  his  instructions  until  July,  and  that  upon  dis* 
I  coveiing  it  he  was  justified  in  repudiating  the  agree- 
ment with  the  plaintiffs. 

2nd.  That  the  bill  was  of  an  imprecedented  kind. 
It  could  not  be  sustained  as  a  bill  for  specific  per 
formance,  because  the  agreement  was  not  such  a  one  as 
this  Court  would  specifically  enforce. 

The  commission  claimed  had  never  been  earned.     If 

the  plaintiffs  had  any  claim  at  all,  it  was  to  damages 

for  the  breach  of  the  agreement,  and  the  Court  had  no 

'  jurisdiction  to  award  damages  in  respect  of  an  agree- 

!  ment     which    it    had   no   jurisdiction    to   enforce 

specifically. 

As  regards  the  expenses  incuired  by  the  plaintiffs  is 
chartering,  kc.,  they  might  constitute  a  debt  to  the 
plaintiffs  from  Neill,  but  there  was  nothing  to  make 
them  a  lien  or  chaige  upon  any  i>8rticular  property. 
There  was  no  lien,  properly  so  called,  as  the 
"  Cathinka's"  cargo  had  never  been  in  the  plaintilli' 
possession ;  nor  could  any  agreement  for  a  lien  be 
implied,  as  the  plaintiffs  had  placed  the  vessel  at  the 
disposal  of  Neill  and  Gilbert,  and  they  mi^t  have 
shipped  any  other  goods  instead  of  Gilbert's  deals.  At 
the  time  when  the  ship  was  chartered,  there  might 
have  been  an  intention  of  shipping  those  particular 
deals,  but  there  was  nothing  to  subject  them  to  any 
lien.  If  the  agreement  did  subject  the  deals  to  any 
lien,  when  did  the  lien  commenoe  ? 

ffinde  Palfner,  Q.C.,  and  G.  Long,  for  Boyson  and 
Tagart,  supported  the  same  contention  as  to  there 
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bdog  no  lien,  and  contended  farther,  that  pre^'ionsly 
to  the  granting  of  the  injunction,  the  6152.  10s.  lid, 
had  passed  out  of  the  hands  of  Boyson  k  Co.  into 
those  of  Wiggins  &  Co.,  who  were  not  parties  to  the 

salt. 

Ba^gallay,  Q.C,  in  reply,  ai^ed  that  the  deals 
became  earmarked,  and  subject  to  the  lien,  on  being 
shipped  on  board  the  vessel  chartered  by  the  plaintiffs 
under  the  agreement. 

2S  May,  1863. 

The  ilASTEB  or  tub  Bolls  —  after  stating  the 
ftcts,  and  giving  his  reasons  for  holding,  (1)  that  Crane 
kJ  on  his  return  to  New  Brunswick  in  May,  18C0, 
fully  infonned  Xeill  of  the  whole  of  the  agreement  he 
Lid  made  with  the  plaintiffs ;  and  (2)  that  the 
615/.  10*.  llrf.,  the  proceeds  of  the  "  Cathinka*s " 
cargo,  was  in  the  hands  of  Boyson  k  Co.  on  the  15th 
&f  April,  when  the  injunction  was  granted — said,  that 
there  now  only  remained  the  question  of  law,  whether 
the  plaintiffs  were  entitled  to  have  this  615/.  10^.  lid. 
t|>plied  in  making  good  what  should  be  found  duo 
i<>  them  upon  the  agreement.  He  concurred  with  the 
tn^ments  of  the  defendants'  counsel  to  this  extent, 
that  he  thought  the  present  bill  not  sustainable  either 
a5  a  bUl  for  specific  performance  or  as  a  bill  for  damages ; 
but  he  thought  that  if  the  plaintiffs  were  entitled 
to  a  lien  or  charge  upon  this  sum  of  money  for  any 
[•art  of  what  they  had  disbursed  on  the  faith  of  the 
agreement,  they  might  be  entitled  to  add  any  sum  to 
which  they  might  be  entitled  for  damages. 

Vere  they  then  entitled  to  a  charge  upon  these 
moneys  for  anything  at  all  ?  He  should  first  consider  the 
case  as  if  the  "  Cathinka  "  bad  been  the  only  vessel  char- 
tered by  the  plaintiffs  nuder  their  agreement  with 
l^eill's  agent.  Under  this  agreement  the  plaintiffs 
igreed  to  charter  and  send  out  the  '*  Cathinka,"  and 
in  consideration  of  the  cargo  being  consigned  to  them. 
In  almost  every  case  there  would  be  some  outlay 
necessary  and  prfyper  to  be  incurred  before  a  vessel 
which  had  been  chartered  could  proceed  on  her 
Toyage.  If  this  outlay  were  made  by  the  person  to 
liliom  the  cargo  should  afterwards  be  consigned,  he 
would  be  entitled  to  a  lien  for  the  amount  of  his 
advances.  Supposing  another  person  to  make  similar 
advances  under  an  agreement  that  he  was  to  be  con« 
lignee,  he  would  clearly  be  equaUy  entitled  to  a  lien 
for  the  amonnt  which  he  had  contributed  towards  the 
results  of  the  voyage.  Assuming  the  outlay  to  have 
^n  neceasBTf  and  proper,  he  was  of  opinion  that  Keill 
coQid  not  take  the  proceeds  of  the  cargo  and  retain 
the  benefits  of  the  plaintift'  outlay  without  repaying 
them  their  advances.  He  treated  the  proceeds  as 
^longing  to  Neill  since  Gilbert  did  not  dispute  the 
plaintiffs' duiiL 

He  had  eome  to  this  condosion  on  the  supposition 
tluit  the  ''jCMunka'*  was  the  only  vessel  chartered  by 
^  pUintHb  under  the  agreement,  but  it  did  not 
make  msj  ilAnDce  that  the  ^  Cathinka*'  was  one  of 


nine  vessels  all  chartered  imder  the  same  agreement* 
This  Court  was  not  in  the  habit  of  severing  the  parts 
of  a  contract.  Supposing  the  cai^oes  to  have  been  all 
consigned  to  the  idaintitfs,  but  the  proceeds  of  one 
cargo  to  have  proved  insufficient  to  pay  the  expenses 
in  respect  of  that  ship,  the  Court,  rather  than  mulct 
the  plaintiffs,  would  have  held  them  entitled  to  a  lieu 
upon  the  other  cargoes  for  the  deficiency.  The  plain* 
tiffs'  advances  had  evidently  contributed  to  Neill's 
gains  upon  the  other  vessels,  and  they  were,  therefore, 
entitled  to  a  lien  for  their  amount,  subject  to  th 
claims  of  the  consignees,  and  of  any  others  who  might 
have  also  contributed  to  the  same  results. 

In  addition  to  these  advances  he  considered  that 
they  were  also  entitled  to  tack  all  loss  and  damage 
which  they  had  suffered  from  the  breach  of  the 
agreement.  In  saying  all  loss  and  damage,  he  meant 
all  pecuniary  loss  and  damage,  and  did  not  intend 
to  include  any  commission  or  other  profit  which 
might  have  been  receival  by  them  if  the  agreement 
had  been  performed.  He  considered  that  he  had 
jurisdiction  to  make  this  order  independently  of  Sir 
Hugh  Caims's  Act  (21  &  22  Vict.  c.  27),  which  would 
not  have  applied,  as  it  only  anthorised  the  Court  to- 
award  damages  in  cases  where  it  might  have  decreed 
specific  performance,  and  in  the  other  cases  mentioned 
in  the  Act.  If  the  defendants,  Boyson  k  Tagart, 
had  held  their  hands  he  shoidd  have  given  them 
their  costs,  but  now  they  must  pay  their  own  costs. 
The  decree  would  be  as  follows :—"  Make  the  injunc- 
tion perpetual.  Order  the  defendants,  Boyson^  k 
Tagart,  to  pay  the  sum  of  615/.  10s.  lid.  into  Court, 
with  interest  at  4  per  cent  from  the  5th  of  May,  1861. 
Declare  the  plaintiffs  entitled  to  a  lien  on  the  sum  so 
paid  into  Court  for  all  sums  disbursed  by  them  for 
enabling  the  nine  ships  to  proceed  on  their  voyages, 
and  for  all  damages  and  costs  which  they  had  incurred 
through  the  breach  of  the  agreement.  Accounts  of  all 
such  disbursements,  damages,  and  costs,  but  in  taking 
such  accounts  no  credit  to  be  given  to  the  plaintiffs 
for  any  commission  or  profit  Liberty  to  apply.  The 
plaintiffs'  costs  to  be  added  to  the  debt."  The  plain- 
tiffs might  also  have  an  order  against  Neill  personally 
for  the  payment  of  the  amount  found  due. 


Master  of  the  Bolls.  1  ArroKKSY-QEirEiuL  v» 
22,  28  May,  1868.     J  Cufton. 

Educational  CharUif — Religiou*  Qtialificatum- 
required  far  Trtutee — for  Schoolmaster^^ 
Eemoval  of  existing  Trustee, 

A  Ithough  the  benefits  of  an  ed^uxUicncU  charity ^  founded' 
in  1601,  hy  a  member  of  the  Churth  of  England^  will 
not,  in  the  absence  of  an  express  direction  to  t?iat  effect, 
be  confined  to  members  of  the  Church  of  England ;  yet 
the  trustees,  and  primft  facie  the  schoolmaster  also^ 
ought  to  belong  to  thai  church. 

When  a  person  not  resident  in  the  prescribed  district^ 
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or  disqucdifud  by  being  a  dissenter,  has  been  appointed 
a  trustee  of  a  charily,  tJie  Court  will  not  remove  him  on 
that  ground  alone, 

Thid  was  the  hearing  of  an  information,  filed  at  the 
relation  of  two  inhabitants  of  the  parish  of  Bronghton, 
against  the  six  existing  trustees  of  an  educational 
charity  connected  with  that  parish,  praying  that  the 
existing  trustees  might  be  removed  and  fresh  ones 
appointed,  and  that  a  scheme  might  be  settled  for  the 
future  administration  of  the  charity. 

The  charitable  trust  was  created  by  a  deed,  dated  in 
1($01,  whereby  the  founder  conveyed  certain  estates  to 
ten  persons,  inhabitants  of  the  parish  of  Broughton, 
upon  trust  to  maintain  a  schoolmaster.  The  deed 
contained  no  directions  as  to  the  religious  instruction 
to  be  given  ;  but  it  declared  one  of  the  founder's 
objects  to  be,  that  the  children  of  the  parish  "might 
be  better  enabled  to  know  and  serve  Almighty  God." 
"Whenever  the  office  of  schoolmaster  became  vacant, 
notice  was  to  be  given  at  the  parish  church.  Also, 
certain  powers  in  relation  to  the  administration  of  the 
charity  were  given  to  the  churchwardens  of  the  parish. 

The  deed  contained  a  provision  for  the  appointment 
tof  new  trustees  whenever  the  trustees  should  '^grow 
old,  or  few  in  number  ;'*  but  the  new  trustees  were  to 
^oe  inhabitants  of  tlie  parish  of  Broughton. 

Of  the  six  existing  trustees  one  was  a  dissenter,  one 
liad  never  been  an  inhabitant  of  the  parish  of 
Broughton,  and  three  of  the  others  had,  since  their 
respective  appointments,  ceased  to  reside  in  the  parish, 
t>ut  without  removing  out  of  the  neighbourhood. 

The  parish  of  Broughton  contained  about  900  in- 
liabitants,  of  whom  one-half  were  dissenters.  A 
•national  school  had  been  established  in  the  parish,  the 
^supporters  of  which  were  desirous  of  having  the  two 
^schools  united  ;  and,  upon  the  death  of  the  late  school- 
tmaster,  the  Charity  Commissioners  were  applied  to  on 
tthe  subject.  The  trustees,  however,  as  the  relators 
contended,  persisted  in  proceeding  to  appoint  a  now 
:8choolmaster,  and  thus  rendered  the  information  neces- 
;8ary. 

The  late  schoolmaster  had  been  a  dissenter,  and  the 
relators  alleged  that,  under  his  management,  the  school 
liad  fallen  off  very  much — the  number  of  boys  having 
•diminished  from  forty  to  thirteen.  He  had  made  a 
rule  requiring  boys  to  be  taught  to  read  before  coming 
to  the  school,  though  one  of  the  objects  stated  in  the 
foundation  deed  was  the  teaching  boys  to  read.  The 
information  also  charged  against  the  trustees  that  they 
Held  only  one  or  two  meetings  in  the  year,  and  that 
the  meetings  were  ujsaally  attended  by  only  two  or 
tliree  of  them. 

CoUj  (l»C.9  and  Kay,  for  the  relators. 

Sdicyn,  Q.C.,  and  W.  H,  Townaend,  for  the  trus- 
tees, contended,  that  dissenters  might  properly  be 
appointed  trustees, 

Attomey-Oeneral  t.  Calvert,  23  Beav.  248. 


There  was  no  direction  as  to  any  religious  instruction, 
as  in 

Re  Ilminster  School,  2  De  G.  &  J.  535 ;  8.  c  ««6 
nom.  Baker  v.  Lee^  8  H.  of  L.  Ca.  495. 
Having  ceased  to  reside  in  the  parish  was  no  dis- 
qualification, and  even  if  any  of  the  trustees  were 
disqualified  when  appointed,  the    Court  would  not 
remove  them, 

Attorney-General  r.  The  Earl  of  Stamford,  1  PL 

737. 

Cole,  Q.a  (in  reply),  contended,  that  having  regard 
to  the  time  when  this  school  was  established  (1601), 
the  Court  would  infer  an  intention  that  the  reli^oos 
teaching  should  be  in  accordance  with  the  doctriiies 
of  the  Church  of  England, 

JU  Chelmsford  Chraminar  School,  1  K.  &  J.  543; 

Attorney-General  v.  Governors  of  Sherborne  Gran- 
mar  School,  18  Beav.  256  ; 

Me  Stafford  Charities,  25  Beav.  28  ; 

Be  Ilminster  School,  ubi  suprd  ; 

Attorney-General  v.  Cullum,  1  Y.  &  C.  C.  C.  411. 
The  Court  might  have  a  discretion  to  abstain  from 
removing  trustees  who  originally  were  or  had  becom* 
disqualified,  where  they  were  managing  the  charity 
well ;  but  the  present  case  was  one  in  which  the 
trustees  had  been  guilty  of  great  n^lect.  - 

23  May,  1863. 

The  Master  of  the  Rolls  said,  that  he  bad  re«d 
the  instrument  of  endowment,  and  was  satisfied  that 
this  was  properly  a  Church  of  England  charity.  It 
was  clear  that  the  founder  was  a  member  of  the  ChuTch 
of  England,  not  merely  from  the  time  at  which  he 
lived,  1601,  but  from  the  repeated  references  to  the 
church  in  the  instrument  of  endowment  He  fully 
adhered  to  the  distinction  which  he  had  drawn  m 
AUomey-General  v,  Calvert  (23  Beav,  248),  between 
religious  charities,  educational  charities,  and  eleemo- 
synary charities,  with  reference  to  the  degree  of  regard 
to  be  paid  to  the  religious  opinions  of  the  founder. 
This  was  an  educational  charity,  and  in  every  educa- 
tional charity  there  were  three  sets  of  persons  to  be 
considered,  the  trustees,  the  instructors,  and  the 
instructed.  The  present  charity  was  not  one  the 
benefits  of  which  was  to  be  confined  to  members  of 
the  Church  of  England,  but  there  was  a  difference 
between  the  pupils  of  the  school,  and  the  trustees  who 
had  the  management ;  and  he  was  of  opinion,  that  the 
trustees,  who  had,  among  other  things,  to  superintend 
the  religious  Instruction  to  be  given  in  the  school, 
ought  to  be  members  of  the  Church  of  Englan'J' 
However,  in  any  scheme  which  might  be  drawn  up, 
he  should  take  care  to  protect  the  children  of  person* 
not  members  of  the  Church  of  England,  firom  beii« 
oompelledto  attend  any  religious  instruction  to  wnic 
their  parents  might  object  It  did  not  neccssanly 
follow  that  the  master  should  be  a  member  of  the 
Church  of  England,  caeUris  paribus  it  would  be  dear- 
able  that  such  should  be  the  case,  but  there  niight  ^ 
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orcnmstances  under  which  he  should  not  consider 
tnstees  to  have  committed  a  breach  of  trust  in  ap- 
pointing aa  schoohnaster  a  person  not  a  member  of 
tlie  Chnrch  of  England.  As  regarded  the  qualifications 
of  tlie  trustees,  Tkc  AUomey-Qeneral  v.  The  Earl  of 
Stanford  had  established  a  difference  between  appoint- 
ing trastees  in  the  first  instance  and  removing  trustees 
who  had  been  previously  appointed.  In  the  present 
ctse  one  of  the  trustees  was  a  dissenter,  another  had 
never  resided  in  the  parish ;  he  thought  that  these 
ought  not  to  have  been  appointed.  If  any  of  the 
others  had  removed  to  such  a  distance  as  to  be  unable 
to  attend  the  meetings  of  the  trustees,  he  should  have 
considered  that  they  had  thereby  brought  themselves 
inthin  the  provision  for  filling  up  vacancies  ''if  the 
tmstees  should  grow  old  or  few  in  number,"  but  this 
not  being  the  case,  the  two  he  had  mentioned  were  the 
only  ones  as  to  whom  the  question  of  removal  arose.  The 
trustees  had  been  charged  with  neglecting  their  duties, 
but  he  found  from  their  minute-book  that  there  had 
never  been  less  than  three  tmstees  in  attendance  at 
anv  meeting,  sometimes  four,  and  occasionally  five  ; 
aad,  altogether,  they  seem  to  have  done  their  duty  as 
tmstees,  except  with  regard  to  the  late  schoolmaster. 
In  that  respect  he  thought  they  had  been  guilty  of 
some  neglect,  inasmuch  as  they  had  appointed  him  to 
be  schoolmaster  thirty -seven  years  ago,  apparently  for 
no  other  reason  than  that  his  father  had  been  a  school- 
master, and  had  allowed  him  to  make  a  rule  that  no 
hoy  should  be  admitted  who  could  not  read,  though 
this  was  contrary  to  the  direction  in  the  instrument  of 
endowment,  that  every  boy  should  be  taught  to  read 
and  write.  Considering  how  much  bad  feeling  suits 
of  this  kind  created,  he  thought  that  these  were  not 
sofficient  grounds  for  removing  any  of  the  present 
tmstees.  He  proposed  to  fill  up  the  number  of 
tmstees,  and  in  so  doing,  he  should  have  regard  to 
the  instrument  of  endowment,  and  appoint  persons 
who  were  members  of  the  Chnrch  of  England  and 
resident  in  the  pariah  of  Broughton.  He  should  also 
direct  a  reference  to  Chambers  to  approve  of  a  scheme 
for  the  regulation  of  the  charity,  having  regard  to  the 
i&Btniment  of  foundation,  to  the  state  and  population 
of  the  parish,  and  to  any  other  existing  means  of 
instruction.  Ho  thought  that  the  costs  of  all  parties 
onght  to  be  paid  out  of  the  funds  of  the  charity,  but 
at  present  he  should  only  direct  them  to  be  taxed,  and 
not  make  any  order  for  their  payment  until  he  should 
We  seen  how  the  several  parties  to  the  suit  conducted 
themselves  in  the  further  proceedings  for  the  settle- 
ment of  the  scheme, 

Martep  of  the  BoUs.  |  p^^^  ^  ^^^^  (2). 
4, 23  Mat,  1863.        )  ' 

^uccesnon  Duty — Jointure  Rent-charge — Coti- 
iract  fg^  Value  for  the  Payment  of  Money 
«•  Mon^$  Worth  after  the  Death  of  Anotlur 
-16Arl7  Ftrf.c51,  «.  17. 


Freehold  estates  loere  conveyed  to  such  uses  as  H  B 
and  W  B  sHundd  jointly  appoint,  and  in  default  to 
the  ttae  of  H  B  for  life,  remainder  to  W  B  for  life^ 
remainder  to  his  first  and  other  sons  successively  in  tail 
nuUSf  remainder  to  G  Bfor  life,  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with  remainders 
over.  In  consideration  of  marriage  between  0  B  and 
G  N,  the  estates  were  by  If  B  and  W  B  appointed  to  the 
use  that  G  N  sliotUd,  in  case  she  slwuld  survive  G  B, 
receive  a  yearly  rent-charge  during  her  life  for  her 
jointure,  and  in  lieu  of  dower,  thirds,  and  freebench  ; 
powers  of  entry  and  distress  were  given,  and  a  term  of 
years  uxis  vested  in  trustees  for  securing  paytnent  of  the 
rent-charge;  and  subject  thereto  the  estates  were  ap' 
pointed  to  the  above-mentioned  uses : — 

Held,  that  this  was  a  "  contract  made  by  a  person  for 
valuable  consideration  in  money  or  money's  worth  for 
the  payment  of  money  or  money* s  worth  after  the  death 
of  another  person**  within  the  meaning  of  the  17  th  sect, 
of  the  Successioih  Duty  Aa  (16  d:  17  Vict.  c.  51) ;  and, 
consequently,  that  succession  duty  teas  not  payable  in 
respect  of  the  jointure. 

The  facts  of  this  case  are  stated  ante,  2  N.  R.  7« 
The  petition  now  came  on  for  argument  of  the  ques- 
tion as  to  the  liability  to  succession-duty  in  respect  of 
the  jointure  rent-charges  created  by  the  indenture  of 
the  7th  June,  1822,  in  favour  of  Georgina  Bankes. 

The  Solicitor-General,  and  Hanson,  for  the  Crown. 

Ist  The  decision  of  the  House  of  Lords  in 
Attorney-General y.  Floyer,  9H.  of  L.  Ca.  477  ;  10 
W.  R.  762 ; 
was  that,  for  the  purpose  of  succession  duty,  G^i^ 
Bankes'  interest  was  derived  from  William  Bankes,  as 
his  predecessor  ;  so,  likewise,  the  jointure  rent-charges 
in  favour  of  Georgina  Bankes  were  derived  from 
William  Bankes,  and  duty  was  payable  on  them  as 
on  a  succession  from  him  ;  the  instrument  exercising 
the  power  being  read  as  if  incorporated  in  the  instru- 
ment creating  the  power,  and  the  donee  of  the  suc- 
cession taking  as  if  the  gift  had  been  made  by  and  in 
the  last-mentioned  instrument. 

2nd-  At  any  rate,  the  decision  of  the  House  of 
Lords  was  conclusive  as  to  the  7001.  rent-charge,  which 
could  not  take  effect  unless  and  until  George  Bankes' 
life  estate  had  fallen  into  possession ;  but  as  to  the 
8002.  rent-charge,  which  might  have  (but  in  the  event 
had  not)  taken  effect  in  derogation  of  the  estates  of 
both  Henry  Bankes  and  William  Bankes,  it  might  be 
that  there  was  a  divided  succession,  and  that  the  duty 
would  be  payable  on  one  moiety  as  derived  from  Henry, 
and  on  the  other  moiety  as  from  WUliam. 

3rd.  It  would  be  argued  that  no  duty  at  all  was  pay- 
able, as  this  was  a  purchase  for  valuable  consideration  ; 
tiie  Act  made  no  distinction  bet^A'een  settlements  for 
valuable  consideration  and  settlements  without  such 
consideration.  The  2nd  and  the  10th  were  the  prin- 
cipal sections  of  the  Act ;  the  2nd  defining  what  ahal^ 
confer  a  '*  succession,"  and  the  10th  fixing  the  rate  of 
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duty  payable;  the  remaining  sections  were  merely 
regulative.    The  appointment  of  the  7th  of  Jnne,  1822, 
waa  a  disposition  creating  a  succession  within  sect  2  : 
it  was  not  ''a  b<md  or  contract  for  valuable  considera- 
tion in  money,  or  money's  worth,  for  the  payment  of 
money  or  money's  worth,"  within  sect.  17.    The  17th 
was  the  only  section  of  this  Act  which  created  any 
exemption  on  the  ground  of  valuable  consideration ; 
such  exemption,  being  expressly  made  in  certain  cases, 
could  not  be  implied  in  others.     The  jointure  rent- 
charge  was  a  hereditament,  an  estate  in  land,  and 
when  the  charge  became  payable  the  matter  no  longer 
remained  in  contract.    A  distinction  must  be  made 
between  money  which  was,  and  real  estate  which  was 
not,  the  subject  of  payment ;   a  settlement  of  real 
estate  was  not  within  sect  17,  there  being  no  money 
to  pay,  but  a  mere  succession  of  estates.    To  come 
within  sect.  17  the  case  must  be  one  in  which  the 
relation  of  debtor  and  creditor  existed ;  the  question 
was  not,   whether  there  was  valuable  consideration, 
but  whether  there  was  any  contract  for  the  payment  of 
money  or  money's  worth  ;  the  governing  words  of  the 
section  were  "bond  or  contract;"  here  there  was  no 
such  thing,  but  merely  a  series  of  uses,  one  of  which  was 
that  Georgina  Bankes  should  receive  a  jointure  rent- 
charge  of  so  much  per  annum  ;  a  marriage  settlement 
of  real  estate  executed  was  not  within  the  words  of 
the  section,  for  there  was  nothing  resting  in  contract, 
and  the  words  ''contract  for  payment  of  money"  could 
not  by  any  latitude  of  constroctioa  be  held  to  include 
an  executed  estate  in  land. 

They  referred  to  the  following  cases ; — on  the  Succes- 
sion Duty  Act^ 

Xon2  Broffbroohc  t.  AUomey-Oeneral,  0  H.  L.  C. 
150; 

AUcmey-Gmeral  v.  Tdverton^  7  H.  &  K.  306 ; 

lU  Jenkinmmy  24  Beav.  64  ; 

Ba  Rommjfa  SeUUment^  80  Beav.  75 ; 
and,  on  the  Legacy  Duty  Acts^ 

Piekard  v.  Attomey-Otneraly  6  M.  ft  W.  348 ; 

AttorMy-QtTurdlY,  Lord  JBenniker,  8  Exch.  257 ; 

Sfioeeiing  v.  Sweeting,  1  Drew.  881. 

SdbhuniMf  Q.O,f  and  Fruling^  for  the  jointress. 

The  intention  of  the  Legialatura  was  to  impose  a 
tax  in  all  cases  where  one  person,  by  mere  bounty,  or 
by  devolution  of  law,  takes  a  benefit  on  the  death  of 
another  person;  but  purchasers  for  value  were  not 
within  the  purview  of  the  Act.  This  was  illustrated, 
not  only  by  the  17tih  sect,  and  by  the  exception  in 
the  7th  sect  of  "  a  hcnd  fitU  sale,"  but  also  by  the 
principle  upon  which  the  rate  of  duty  leviable  was 
fixed ;  the  nearer  the  relationship,  the  lower  was  the 
rate  of  duty ;  in  other  words,  the  greater  the  windfall, 
the  higher  the  tax — a  principle  which  was  not  appli- 
cable to  the  case  of  contracts  for  value.  The  element 
of  bounty  was  necessary  to  attract  the  operation  of 
the  Act  In  the  case  of  a  oontiact  lor  value,  there 
was  no  "predecessor"  within  the  w»*«^»'*g  of  the  Act ; 


or  if  there  were,  the  purchaser  was  the  predeoeasoi; 
in  either  event,  no  duty  was  payable.  The  presat 
was  clearly  a  contract  for  value,  for  not  only  was  thse 
the  consideration  of  marriage,  but  the  rent-chatga^ 
were  in  lieu  of  dower,  freebench,  and  thirds.  They 
admitted  that  for  the  purpose  of  determining  thi  nte 
of  duty,  the  Court  would  consider,  not  in  whan  the 
estate  was  vested,  but  from  whom  the  bountr  pro* 
ceeded,  or  the  interest  was  derived ;  and  thus  :%  ms 
that,  in  The  AUomey^Oeneral  v.  Ployer,  yfiUMn 
Bankes  was  held  to  be  the  sole  predecessor ;  Int  m 
that  case,  there  was  clearly  a  saccession,  and  cjearly 
a  person  taxable,  and  the  only  question  was  as  ti  ths 
rate  of  duty ;  whilst  here,  the  objection  was,  that 
there  was  no  succession,  and  no  persoia  taxable  at  all 
They  referred  to, 

Be  Jenkifuofif  vJbi  suprik ; 

AU(n7iey-GenercU  T,  Yelvertcn,  ubisuprA; 

AUomey-Oeneral  v.  Baker,  4  H.  ft  K.  19  ; 

Lard  SaUoun  v.  Lord  Advocate,  8  W.  B.  565; 

Oldfield  V.  Preston,  10  W.  R.  257. 
In  order  to  tax  the  subject,  the  Legislature  must 
speak  clearly;   the  statute   must   be   read   strictlj 
against  the  Crown,  and  the  subject  was  entitled  to  the 
benefit  of  any  ambiguity. 

Selwyji,  Q,C,,  and  Lovell,  for  the  tenant  for  life  of 
the  charged  estates,  supported  the  same  view,  and 
argued,  that  this  was  a  contract  for  value  for  the  pay- 
ment of  money  or  money's  worth.  The  thing  purchased 
was  an  annuity  for  life ;  it  was  true  it  was  charged  on 
the  real  estate,  and  was  secured  by  a  term  of  years, 
and  by  powers  of  entry  and  distress,  but  it  was  none 
the  less  money  to  be  paid,  within  the  meaning  of  the  . 
17th  sect. 

The  cases  cited  on  the  Legacy  Duty  Acts  T^ere 
inapplicable ;  for,  though  there  were  conditions 
attached  to  the  legacies,  the  gifts  were  nevertheless 
voluntary,  and  to  be  treated  as  bounty. 

BaggaUay,  Q,a,  and  O,  HaU,  for  the  trustees,  took 
no  part  in  the  argument 

The  Solieiiar-General,  in  reply. 

His  Honoitr  reserved  judgment 

23  May,  1883. 

The  Master  op  the  Rolls,  after  stating  the  fact^ 
and  referring  to  the  2nd  and  12th  sects,  of  the  SaccessioB 
Duty  Act,  said  that  the  question  was,  whether  duty 
was  payable  in  respect  of  the  jointure  rent-chaiges*  * 
whether  the  17th  sect  was  applicable  to  the  case.  The 
general  effect  of  that  section  was,  to  provide  thftt  a  con* 
tract  made  by  any  person  bondjide  f«r  valuable  ccm- 
deration,  for  the  payment  of  money  or  money's  wortn 
after  the  death  of  another  person,  should  not  crea» 
a  liabiHty  to  the  duty.  The  present  was  a  case  of 
contract  for  value,  and  primd  facie  was  not  liable 
the  duty ;  it  was  a  purchase  of  an  annuity  ^^^ 
became  payable  f or  the  fizst  time  on  tha  doftth  of  th* 
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lasband  of  the  annuitazit,  and  came  strictly  within  the 
wa-ds  of  the  17th  sect 

li  was  a  general  rule  that  where  the  public  was  to 
be  cUtged  with  a  burden,  the  intention  of  the  Legis- 
laton  to  impose  that  buidon  must  be  explicitly  and  dis- 
tiacth  shown ;  and  if  there  were  any  ambiguity  in  the 
lAogn^re  employed  in  a  statute  which  imposed  a  tax 
upon  tie  subject^  the  Act  must  be  read  strictly  against 
theCnwn. 

If  there  had  been  no  marriage,  but  a  sum  of 
10,00(Z.  had  been  paid  by  the  lady  as  the  purchase 
moni^  of  a  rent-chaige,  to  be  paid  to  her  during  her 
life  fiom  and  after  the  death  of  another  person,  the 
cue  would  clearly  have  been  within  the  17th  sect.  If 
tks  considexiitLon  of  marriage  were  superadded,  of 
csorse  the  section  would  stiU  be  applicable.  And  if 
M  som  of  money  were  paid,  but  the  consideration 
lere  that  of  marriage  alone,  the  result  would  not  be 
dJerent;  mairiage  was  of  itself  a  most  valuable 
consideration,  and  the  words  ''money  or  money's 
vorth''  included  the  consideration  of  maniage.  In 
lidition  to  which,  the  statute  was  to  be  construed 
liberally  for  the  subject ;  and  the  consideration  in  the 
pnsent  case  was  not  that  of  maniage  alone,  for  the 
lady  had  released  her  right  to  dower,  ffeebench,  and 
thinis. 

The  authorities  which  had  been  cited  on  the  con- 
stnction  of  the  Act  did  not  throw  much  light  on  the 
laestion  before  the  Court;  the  case  appeared  to  be 
ontoQched  by  dedsion.  His  Honour  would  decide  the 
(jQfistioa  solely  on  the  construction  of  the  17th  sect., 
confirmed  by  th-e  general  scope  of  the  Act,  but  without 
expressing  any  opinion  on  other  sections.  His  un- 
({oalified  opinion  was,  that  the  words  of  the  17th  sect. 
exactly  covered  this  case,  and  he  accordingly  held  that 
sQjcoeasion  duty  was  not  payable  in  respect  of  the 
jointore  rnnt-chaxges. 


Vaster  of  the  Bolls. )    Lisohxere  v.  Broths- 
1, 27  Mat,  1863.        )  KiDaE. 

SeparcUe  Use — Fee-simple  Estate — Aoknowledged 
Deed^S  d:4WULA,c  74,  s.  77. 

A  married  vxyman  can,  hy  deed  unacknoxoUdged, 
dispose  of  personalty  hequeaihed  to  her  separate  use, 
ond  of  her  life  estate  in  realty  devised  in  trust  for  her 
i^raie  use  for  life ;  tnit  she  cannot,  without  a  deed 
odenowledged  wider  3  <fc  4  Will.  4,  e,  74,  s,  77,  dispose 
9f  the  fee-simple  of  freeholds  devised  in  trust  for  her 
uparaie  use, 

Adams  v.  Gamble  (12  Ir.  Ch,  Rep.  102),  not  followed. 

The  plaintifis  were  bankers  at  Tewkesbury,  and 
uistitatod  this  suit  to  enforce  a  security  for  the  balance 
<tf  the  banking  account  of  the  defendant  Ambrose 
I^rotheridge,  which  had  been  given  to  them  by 
-^^voee  Brotheiidge  and  his  wife. 

John  Packer,  by  his  will  d«ted  the  80th  September, 
1854,  devised  «  certain  freehold  estate  at  Ashchurch  to 


the  defendants  George  Packer,  Weaver,  and  "Watson, 
their  heirs  and  assigns,  in  trust  to  permit  and  suffer 
the  defendant  Ann  Brotheridge  to  occupy  and  ei\joy 
the  same,  or  receive  the  rents  and  profits  thereof,  during 
her  life,  for  her  sole  and  separate  use  and  benefit,  free 
from  and  independent  of  the  debts,  control,  and  en- 
gagements of  her  husband ;  and  after  her  decease 
upon  tmst  to  permit  and  suffer  the  defendant  Ambrose' 
Brotheridge  to  receive  the  rents  and  profits  thereof 
during  his  life  ;  and  after  the  decease  of  the  smrivor, 
to  stand  seised  and  possessed  of  the  said  hereditaments 
upon  trust  for  the  children  of  the  said  defendants  who 
should  be  living  at  the  decease  of  such  survivor,  and 
the  issue  of  any  of  them  who  should  be  then  dead 
leaving  issue,  as  tenants  in  common  in  fee  per  stirpes. 
The  testator  also  devised  and  bequeathed  the  residue 
of  his  real  and  personal  estate  unto  and  to  the  use  of 
the  defendants  George  Packer,  Weaver,  and  Watson, 
their  heirs,  executors,  administrators,  and  assigns,  upon 
trust  to  pay  certain  annuities  (one  of  which  was  of  101, 
per  annum  to  the  defendant  Ann  Brotheridge)  during 
the  lives  of  the  defendant  George  Packer  and  his  wife, 
and  the  life  of  the  survivor ;  and  after  the  decease  of 
such  survivor,  upon  tmst  for  Thomas  Packer,  Charles 
Packer,  and  the  defendant  Ann  Brotheridge,  their  heirs, 
executors,  administrators,  and  assigns,  absolutely  in 
equal  shares  :  if  any  one  of  the  said  three  persons  should 
die  without  issue  before  the  period  of  division,  his  or 
her  share  was  to  go  to  the  survivors  or  survivor,  but  if 
the  one  who  died  left  issue,  then  the  issue  were  to  take 
their  parent's  share.  And  the  testator  directed  that 
the  share  of  the  defendant  Ann  Brotheridge  should  be 
for  her  sole  and  separate  use.  The  will  did  not  con- 
tain any  clause  in  restraint  of  anticipation.  The 
testator  died  shortly  after  the  date  of  his  wilL 

By  an  indenture,  dated  the  17th  of  December, 
185C,  and  made  between  the  defendants  Ambrose 
Brotheridge  and  Ann  his  wife  of  the  one  part, 
and  the  plaintiffs  of  the  other  part,  Brotheridge 
and  lus  wife  granted  and  assigned  to  the  plaintiffs, 
their  heirs,  executors,  administrators,  and  assigns  : — 
1st.  All  those  the  hereditaments  in  the  parish  of  Ash- 
church,  devised  by  the  will  of  John  Packer  for  the 
benefit  of  Ann  and  Ambrose  Brotheridge  successively 
for  life ;  2ndly,  All  that  annuity  of  101.  to  which 
Ann  Brotheridge  was  entitled  under  the  said  will; 
and  Srdly,  All  the  undivided  third  part,  and  all  other 
the  share,  whether  vested  or  contingent,  of  Ann 
Brotheridge,  or  of  Ambrose  Brotheridge  in  her  rights 
in  the  residuary  real  and  personal  estate  of  the  said 
testator — ^in  trust  to  sell,  and  out  of  the  proceeds  to 
pay  the  debt  due  to  the  plaintiffs  on  the  balance  ot 
Ambrose  Brotheridge's  account,  with  a  proviso  that 
the  principal  sum  to  be  xecoverable  on  that  security 
should  not  exceed  1000^ 

This  deed  was  not  acknowledged  by  the  defendant 
Ann  Brotheridge. 

The  plaintiffs  were  desiroos  of  realising  their 
security ;  but  the  trustees  of  John  Packer's  will»  in 
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whom  the  legal  estnte  was  vested,  declined  to  take 
any  step  in  the  matter,  except  under  tho  direction  of 
the  Court. 

Sclwyn,  Q.C.,  and  Wickcns,  for  the  plaintiffs. 
The  principal  defence  would  be,  that  real  estate 
settled  to  the  separate  use  of  a  married  woman,  could 
only  be  charged  or  effectually  dealt  with  by  her,  by 
means  of  a  deed  acknowledged.  But  whatever  may 
have  been  the  former  state  of  the  law,  it  is  now  clear 
that  a  married  woman  having  separate  property  is  to 
be  treated  as  afeyne  sole  with  i*espect  to  it,  if  she  be 
not  restrained  from  anticipation  by  tho  instrument 
whicli  creates  her  separate  estate.  The  77th  sect,  of 
tho  Fines  and  Recoveries  Abolition  Act  (8  &  4  "Will.  4, 
c.  74)  was  not  applicable  to  property  settled  to  the 
separate  use  of  a  married  woman  ;  the  object  of  the 
acknowledgment  was  to  protect  the  wife  against  her 
huslmnd ;  but  separate  estate  is  the  creature  of  the  Court, 
and  of  itself  protects  against  the  husband  :  moreover, 
if  an  acknowledgment  were  necessary,  the  concurrence 
of  the  husband  would  be  necessary ;  and  thus  effect 
would  be  given  to  that  very  marital  influence  which 
it  was  the  solo  object  of  the  doctrine  of  separate  use  to 
exclude.  It  would  be  admitted  that  the  indenture  of 
1856  had  effectually  charged  tho  personalty,  and  also 
the  life  estate  of  the  defendant  Ann  Brotheridgc, 
which  were  settled  to  her  separate  use.  There  was  no 
reason  why  that  which  confessedly  held  good  as  to  tho 
life  estate,  should  not  equally  hold  good  as  to  tho 
estate  in  fee  simple,  which  was  equally  settled  to  her 
separate  use.  It  being  settled  that  an  estate  in  fee 
may  be  limited  to  the  separate  use  of  a  married  woman, 
thus  giving  her  an  absolute  ownership,  she  must  have 
all  the  rights  which  are  incident  to  such  ownership, 
including  the  power  of  disposition  by  will  or  deed,  in 
the  same  way  as  a  /ctm  sole  could  dispose  of  the 
same  estate.  To  that  effect  was  tho  clear  dictum  of 
the  Lord  Justice  Turner,  in 

Atchison  Y.  Le  Mann,  28  L.  T.  802  ; 
whilst  the  decision  of  Sir  John  Leach  in 

Minot  V.  Eaion,  4  L.  J.  (o.  8.)  134, 
was  that  a  married  woman  could,  before  the  Fines  and 
Kecoveries  Act,  well  dispose  of  her  equitable  estate  in 
fee  without  a  fine  ;  and  the  recent  decision  of  the  Court 
of  Appeal  in  Ireland, 

Adams  v.  Gamhle,  12  Ir.  Ch.  Rep.  102, 
on  the  precise  point  now  before  the  Court,  was  in 
favour  of  the  contention  of  the  plaintiffs. 

W.  Forstcr,  for  the  defendant  Ann  Brotheridgc. 

1st.  The  indenture  was  executed  by  Ann  Brotheridge 
under  pressure. 

2nd.  The  reversionary  estate  in  fee  simple  settled  to 
the  separate  use  of  Ann  Brotheridge  was  not  effectually 
cluirgcd  by  the  indenture,  which  was  never  acknow- 
ledged by  her  in  accordance  with  3  &  4  "Will.  4,  c.  74, 
s.  77.  The  doctrine  of  separate  estate  was  properly 
applicable,  and  was  originally  applied,  to  personal 
estate  only.    By  degrees,  however,  it  had  been  applied 


to  real  estate,  but  the  doctrine  has  never  yet  beo 
carried  to  such  an  extent  as  to  make  the  fem>ecov«rttyis 
to  her  separate  real  estate,  a  feme  sole  in  all  resp&ts. 
Tho  object  of  the  doctrine  of  separate  estate  ursto 
protect  the  married  woman  from  marital  influence  and 
control ;  but  if  she  could  dispose  of  her  separati  pro- 
perty  without  an  acknowledged  deed,  she  ms,  in 
fact,  at  the  mercy  of  her  husband,  and  was  in  airorse 
position  than  a  married  woman  whose  real  esta:e  was 
not  settled  to  her  separate  use,  since  she  was  depyed 
of  even  that  slight  protection  against  marital  pnssnre 
which  was  afforded  by  examination  and  acknovledg- 
ment  apart  from  her  husband.  If  the  law  is  \o 
separate  use  were  as  the  plaintiffs  contended,  it  v^ul^ 
entirely  defeat  the  object  for  which  the  separate  ns* 
doctrine  was  created. 

To  charge  the  fee  simple  separate  estate  of  the  wife 
a  fine  would,  before  the  Fines  and  Recoveries  Abolitioi 
Act,  have  been  necessary  :  the  Act  merely  substitute! 
the  deed  acknowledged  for  the  fine.  The  77th  sect 
of  the  Act  was  applicable  to  the  separate  estate  of  i 
married  woman;  the  words  "any  estate  which  $fu 
aloiiCf  or  she  and  her  husband  in  her  right,  may  hare 
in  any  lands  of  any  tenure,"  seemed  to  point  espe- 
cially to-  separate  estate  ;  it  was  true  that  this  con- 
struction so  far  interfered  with  the  notion  of  separate 
estate  that  it  gave  the  husband  a  veto  on  the  wife's 
power  of  disposal,  but  this  was  not  properly  an  inter* 
ference  with  her  separate  estate ;  the  Act  empowered 
her,  by  deed  acknowledged,  to  deal  with  the  property 
as  a  feme  sole,  and  as  such  she  did  deal  with  it,  bat  the 
Act  at  the  same  time  rendered  the  concurrence  of  her 
husband  necessary. 

The  word  "  estate  "  in  tlie  Act  included  an  equitaWc 
estate  ;  and  as  equity  followed  the  law,  and  held  fises 
and  recoveries  of  equilable  estates  to  be  necessaiy  as 
well  as  of  legal  estates,  so  an  acknowledged  deed  was 
now  requisite  to  effectually  convey  or  chai^  an  equit* 
able  fee  settled  to  the  separate  use  of  a  married  woman. 
The  Court  had  no  power  to  bind  the  real  estate  of  a 
married  woman,  except  by  those  formalities  which  weit^ 
required  by  law. 

He  admitted  that  a  married  woman  could  by  deed 
without  acknowledgment  convey  or  chai^  her  Ufe  estate 
in  realty  settled  to  her  separate  use ;  but  contended 
that,  the  object  of  the  separate  use  being  merely  to 
exclude  the  husband,  the  deed  must  be  acknowledged 
when  the  interests  of  other  parties  were  interfered 
with ;  and  the  principle  of  the  distinction  between  the 
married  woman's  power  of  disposition  over  her  separate 
life  estate  and  her  separate  estate  in  fee  was,  that  in 
the  latter  case  the  heir  nvould  be  affected. 

By  means  of  a  power,  the  married  woman  couW  dis- 
pose of  her  separate  fee  simple  estate  by  deed  without 
acknowledgment,  since  the  78th  sect  of  the  Tmts 
and  Recoveries  Act  enacted,  that  the  powers  of  dispo- 
sition by  that  Act  given  should  not  interfere  with  anj 
power  which,  independently  of  the  Act,  might  he 
vested  in  or  reserved  to  her.    The  Act 
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between  estates  and  powers ;  and  in  the  case  of 
estates,  inclndiDg  equitable  estates,  the  words  of  the 
statute  were  clear,  and  required  that  a  disposition  by 
the  married  woman,  inter  vivos,  to  be  effectual,  should 
be  by  deed  acknowledged. 

The  decision  in  Adams  v.  Cfamhle  was  not  binding 
in  this  Court ;  and,  moreover,  the  Lord  Chancellor  of 
Ireland  in  that  case  dissented  from  the  rest  of  the 
Court. 
He  referred  to 

Peacock  V.  McmJk,  2  Ves.  sen.  190  ; 

Anonymous  Case,  cited  2  Yes.  sen.  192 ; 

ChurchiU  t.  JHbhm,  9  Sim.  447,  n. ; 

Harris  v.  Mott,  14  Beav.  169  ; 

FUld  Y.  Moore,  19  Beav.  176  ;  7  D.  M.  ft  G.  691 ; 

Crofts  V.  MiddleUm,  8  D.  M.  &  G.  192  ; 

Blachf(n-d  v.  WooOey,  11  W.  R.  478  ; 

1  Sand.  Uses,  880-884  (5th  ed.) ; 

2  Roper,  Hush,  and  Wife,  182  (2nd  ed.). 
[The  Master  of  the  Rolls  referred  to 

Wright  v.  Cadogan,  1  Br.  P.  C.  486.] 

F.  C  J.  Miller,  for  the  trustees. 


Selioyn,  ^.(7.,  in  reply. 

It  bad  been  admitted  in  argument,  and  it  was  so 
stated  by  text-writers,  that  the  separate  life  estate  of 
the  married  woman  could  be  disposed  of  by  deed 
without  acknowledgment  ;  but  if  so,  it  was  only 
because  the  Fines  and  Recoveries  Act  did  not  apply  to 
separate  projierty  at  all.  If  the  Act  applied  to  such 
property  at  all,  its  terms  were  express  (sect.  79)  that 
ever}j  deed  executed  by  a  married  woman  for  any  of  the 
purposes  of  the  Act,  except  as  protector,  should  be 
acknow}edged  ;  in  fact  the  contention  of  the  other 
side,  if  allowed  to  prevail,  would  entirely  abolish  the 
doctrine  of  separate  estate  as  applied  to  realty,  for  the 
married  woman  would  be  unable  to  dispose  of  any  real 
estate  settled  to  her  separate  use  without  the  concur- 
rence of  her  husband.  The  Fines  and  Recoveries  Act 
was  an  enabling  and  facilitating  statute  ;  and  the  78th 
section  preserved  all  the  powers  of  disposition  which 
married  women  previously  possessed ;  the  word 
''power**  in  that  section  was  employed,  not  in  a  legal 
sense  in  contradistinction  to  estate,  but  in  the  popular 
sense  of  a  capability  of  disposing.  It  might  be  true 
that  the  doctrine  of  separate  use  (unless  a  restraint  on 
anticipation  were  superadded)  had  removed  from  a 
married  woman  that  protection  which  she  would  other- 
wise have  had  thrown  around  her,  and  left  her  more 
liable  to  the  pressure  and  control  of  her  husband  than 
before;  but  no  argument  could  be  drawn  from  the 
effect  of  the  rule,  if  that  rule  were  shown  clearly  to 
exist ;  and  he  submitted  that  at  the  present  day  it  was 
Mtablished  law  that  a  married  woman,  as  to  real  as  well 
fts  personal  estate  settled  to  her  separate  use  without 
ftnyrestndnt  on  anticipation,  was  to  be  considered  as  a 
feme  nh  fot  all  purposes  ;  that  an  estate  in  fee  simple 
^coold  bo  settied  to  the  separate  use  of  a  married  woman, 
ttid  whMl  that  was  done,  it  was  an  inseparable  ind-  j 


dent  of  such  an  estate  that  she  should  possess  the 
capacity  of  dealing  therewith  in  the  same  manner  in 
every  re9})ect  as  a  ferne  sole  could  deal  with  an  estate 
of  which  she  was  seised  in  fee. 

The  Master  of  the  Rolls  reserved  judgment. 

27  Mat,  1863. 

The  Master  of  the  Rolls  said  that,  as  to  the  de- 
fence that  the  deed  was  executed  by  Mrs.  Brotheridgo 
under  compulsion  or  pressure,  and  without  proper  ex- 
planation of  its  contents  and  effect,  the  evidence  showed 
that  proper  explanation  had  been  given  to  her ;  and 
although  she  stated  that  the  deed  was  executed  under 
pressure  put  upon  her  by  her  husband,  yet,  as  no  part 
of  that  pressure  proceeded  from  the  plaintiffs,  and  as 
no  suit  was  instituted  to  cancel  or  correct  the  deed,  it 
was  impossible  that  that  defence  could  be  sustained  in 
this  suit  as  against  the  plaintiffs. 

As  to  the  other  defence,  that  the  deed  was  not  ac- 
knowledged by  the  wife,  his  Honour,  after  reading  the 
77th  sect,  of  the  Fines  and  Recoveries  Act,  said  it 
was  argued,  on  the  one  side,  that  the  words  of  the 
section  must  extend  to  all  the  property  of  the  wife, 
including  her  separate  estate ;  that  this  section 
was  intended  merely  to  substitute  the  acknowledg- 
ment of  a  married  woman  for  a  fine ;  and  that 
before  the  Act  a  fine  would  have  been  necessary : 
and  on  the  other  side,  that  this  estate  for  the  separate 
use  of  a  married  woman,  which,  though  a  mere  crea- 
tion of  equity,  was  a  recognised  and  admitted  estat9> 
constituted  the  woman  a  feme  sole  as  regarded  that 
property  to  all  intents  and  purposes,  and  that  the 
right  of  alienation  was  necessarily  incidental  to  that 
estate.  The  cases  of  Adams  v.  Oamble  and  Atchison 
V.  Le  Mann  were  cited  for  the  purpose  of  establishing 
that  the  statute  did  not  relate  or  apply  to  the  separate 
property  of  the  wife.  And  it  was  undoubtedly  true 
that  Courts  of  Equity,  which  required  the  consent  of  a 
married  woman,  in  order  to  enable  a  sum  of  money 
belonging  to  her,  to  bo  paid  out  of  Court  to  her  hus* 
band,  did  not  require  her  consent  to  be  given  when 
the  money  was  settled  to  her  separate  use,  although  it 
was  obvious  that,  morally  speaking,  the  consent  was, 
in  fact,  as  necessary  in  one  case  as  in  the  other. 

Some  obscurity  was  produced  by  assuming,  that  if 
the  principle  applied  to  one  species  of  property  of  the 
wife,  it  applied  to  all.  It  was  necessary  to  distinguish 
between  the  different  species  of  property,  and  to  con- 
sider how  the  principles  to  be  gathered  from  the 
reported  decisions  affected  each  of  them. 

His  Honour  was  of  opinion,  on  all  the  authorities, 
and  upon  the  principle  on  which  the  estate  for  the 
separate  use  of  the  wife  rested,  that,  where  the  wifo 
has  an  estate  for  life  for  her  separate  use  in  freehold 
hereditaments,  she  could  alienate  that  life  estate  with* 
out  any  acknowledgment  under  the  statute,  and  no 
fine  was  necessary  for  that  purpose  previously  to  the 
passing  of  that  Act.  Both  the  decided  cases,  and  the 
opinions  of  text-writers,  concurred  in  this,  and  his 
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Honour  therefore  held  that  the  defendants,  the  tnutees^ 
would  be  bound  to  account  for  the  rents  of  the  Ash- 
church  estate  to  any  person  who  might  become  the 
purchaser  thereof  under  a  sale  to  be  made  by  the 
plaintilTs.  The  legal  estate  was  in  the  trustees,  and 
although  it  was  not  their  duty  to  conyey  the  legal 
estate  to  a  purchaser,  it  was  their  duty  to  give  to  the 
piQichaser  of  such  life  estate  of  Mrs.  Brotheridge  exactly 
the  same  facilities  for  taking  and  receiving  the  rents  of 
the  Ashchurch  property,  as  they  would  have  given  to 
her ;  the  purchaser,  in  fact,  would  be  exactly  in  her 
pilace,  entitled  to  the  same  rights,  and  subject  to  the 
same  liabilitiea. 

The  next  property  assigned  was  the  annuity  of  102. 
per  annum  given  during  the  joint  lives  of  Mrs. 
Brotheridge  and  the  survivor  of  the  defendant  George 
Packer  and  his  wife.  This  annuity  was  not  given  to 
the  separate  use  of  Mrs.  Brotheridge ;  the  deed,  there- 
fore, did  not  bind  her  reversionary  interest  in  the 
annuity  in  the  event  of  her  surviving  her  husband ; 
and  the  trustees  were  bound  to  pay  the  annuity  to  a 
purchaser  thereof  under  the  deed  of  1856,  during  the 
joint  lives  of  Mr.  and  Mrs.  Brotheridge  only ;  liable, 
however,  to  its  wholly  ceasing  on  the  death  of  the 
survivor  of  Mr.  and  Mrs.  Geojege  Packer  before  that 
period. 

The  third  property  assigned  was  the  one-third  of  the 
testator's  i-esiduaiy  real  and  personal  estate,  subject  to 
a  contingent  aocmer  by  the  death,  without  issue,  of 
either  or  both  of  the  ot]ier  residuary  devisees  before 
the  decease  of  the  survivor  of  Mr.  and  Mrs.  George 
Packer.  This  was  given  to  the  separate  use  of  Mrs. 
Brotheridge,  and  required  to  be  considered,  fiivt,  as 
regarded  the  real  estate,  and  next,  as  regarded  the 
personal  estate. 

First,  as  regarded  the  real  estate  which  was  given 
to  Mrs.  Brotheridge  in  fee  for  her  separate  use.  It 
did  not  appear  that,  for  the  present  purpose,  it  was  a 
matter  of  much,  or  indeed  of  any,  moment,  that  the 
interest  of  Mrs.  Brotheridge  was  reversionary.  The 
question  was,  whether  the  words  "separate  itse/*  as 
applied  to  a  devise  of  freethold  hereditaments  to  a 
married  woman  in  fee  simple,  had  such  an  effect  as  to 
give  her  a  different  quality  of  estate  in  the  contempla- 
tion of  Equity,  as  to  the  manner  in  which  she  might 
alienate  the  same,  from  what  she  would  have  taken  in 
the  same  lands  if  the  words  "  separate  use  "  had  been 
omitted  from  the  devise.  His  Honour  was  of  opinion 
that,  in  such  a  devise,  the  words  **  separate  use'*  had, 
as  regarded  the  alienation  of  the  inheritance  of  the 
property,  no  such  practical  effect ;  that,  if  a  married 
woman  had  attempted  before  the  statute  to  dispose  of 
such  lands,  she  must  have  levied  a  fine ;  and  that, 
since  the  statute,  on  acknowledgment  under  the  77th 
section  was  equally  necessary.  He  found  difficulty  in 
attadiing  a  meaning  to  the  words  "  separate  use,"  as 
applicable  to  the  fee  simple  estate  of  a  married  woman, 
if  it  were  intended  to  go  further  than  to  bar  the 
interest  in  the  real  estate  of  the  wife,  which,  wiOout 


such  words,   the  husband  would  have  taken.    The 
words  in  other  cases  were  meant  to  bar  the  interests  of 
the  husband.     In  the  case  of  the  fee  simple  estate  of  a 
married  woman  that  interest  of  her  husband  consisted 
in  the  receipt  by  him  of  the  rents  of  the  property 
during  their  joint  livea^  and  also  during  his  vidower- 
hood,  if  they  had  a  child.     It  seemed  to  be  decided  by 
the  case  of  BaggeU  v.  Mcux  (1  ColL  138  ;  1  PL  627)i 
that  the  addition  of  the  words,   **  without  power  of 
anticipation  '*  (which,  as  applied  to  the  life  estate  of  a 
married  woman  in  lands,  were  intdligible  and  per- 
tinent), could  be  also  applied  to  the  absolute  interest 
of  a  married  woman  in  land,  so  as  to  prevent  her  from 
selling  or  mortgaging  the   property.      If  this  were 
correct,  then  it  was  obvious  that  a  grant  of  lands  in 
fee  simple  to  a  married  woman  for  her  separate  use, 
with    a   restraint   ag&iust  anticipation,  was  merely 
another  way  of  giving  her  a  life  estate  for  her  sepa- 
rate use  without  power  of  anticipating  the  rents; 
for  if  she  could  not  alienate^  her  interest  would  be 
confined  to  this— except  that  the  words  '  *  separate  use,'* 
according  to  Atchison  v.  Le  Mami^  left  the  wife  at 
liberty  to  dispose  of  the  land  by  will  in  any  way  she 
might  think  proper,  without  the  c<mcurrence  of  her 
husband.     It  was  strange,  however,  if  the  power  to 
devise  was  included,  that  the  power  to  alienate  by 
deed  was  not  also  included  :  nor  was  it  easy  to  imder- 
stand  how  the  restraint  upon  anticipation  could  be 
properly  applicable  to  such  an  estate,  except  that  the 
whole    doctrine   of  separate   estate    and    its   union 
with  a  restraint  against  anticipation  was  altogether 
anomalous.     It  was  also  laid  down  by  the  Lord  Justice 
Turner,    in  Jitchdson  v.  Le  ManUy   that  a  married 
woman  might  dii^se  of  lands  given  to  her  by  will 
for  her  separate  use  during  coverture,  although  the 
devise  or  grant  to  her  contained  no  power  for  that 
purpose.    This  was,  undoubtedly,  an  important  deci- 
sion, and  if  it  were  settled  law — ^that  where  property 
was  given  absolutely  to  a  married  woman  the  mero 
addition  of  the  words  ''for  her  seiMirate  use,"  would 
necessarily  imply  a  power  to  dispose  of  it  by  will— it 
had  a  strong  bearing  upon,  although  by  no  means 
decisive  of,  the  case  before  the  Court     It  was  not^ 
however,  necessary  to  decide  that  point  in  AUtdun 
V.  Lc  Mann;   but,    assuming  it  to   have   been  so 
decided,    the   contention    here    advanced   went  far 
beyond  that;  for  the  contention  here  was  not  only 
that  she  might  dispose  of  the  land  by  will,  but  that 
she  might  do  so  by  sale  or  grant,   not  only  with- 
out the  concurrence  of  her  husband,  but  without  the 
forms  expressly  imposed  by  the  statute :  in  other 
words,  the  contention  was,  that  the  words  "separata 
use,"  as  regarded  alienation  i$Uervwo$^  had  the  follow- 
ing and  no  other  meaning,  viz.,  "I  give  my  estate 
to  A  and  her  heirs  for  ever,  for  her  separate  use; 
that  is,   I  do  so  in  order  to  enable  her  to  dispose 
of  it  without  any  acknowledgment  under  the  statute.'* 
His  Honour  was  of  opinion  that  it  was  not  in  tU 
power  of  any  testator  to  avoid  tha  statnta  by  the 
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introdaction  of  such  words,  any  more  than  ho  could 
have  done  if  he  had  exjMressed  his  meaning  distinctly 
thus :— **I  leave  White  Acre  to  A  and  her  heirs  for 
ever;  and  I  declare  that  my  intention  is  that  she 
may  dispose  of  the  same  without  acknowledgment 
nnder  the  statute  of  3  &  4  Will.  4,  c  74."  The 
Common  Law,  independently  of  Equity,  treated  the 
wife  as  the  separate  ownto  of  the  land,  so  far  as  the 
inheritance  in  it  was  concerned.  That  did  not  pass 
to  her  husband ;  and  the  Common  Law  provided  a 
mode  by  which  she  might  dispose  of  that  which  was 
her  separate  interest  in  her  land  in  the  lifetime  of  her 
husband,  namely  by  fine  or  recovefy,  and  not  other- 
vise.  For  this  Common  Law  conveyance,  the  statute 
substituted  a  deed  acknowledged  before  a  constituted 
dficer.  How  could  a  testator  or  grantor  repeal  this 
Act  and  also  stay  the  operation  of  the  Common  Law 
by  the  introduction  of  the  words  ''separate  use?" 
The  effect  of  those  words  was  confined  to  this— they 
applied  to,  and  barred  the  husband  from  receiving,  what 
without  such  words  he  would  have  received,  viz.,  the 
rents  of  the  property  during  the  life  of  the  wife,  and 
during  his  tenancy  by  courtesy  in  case  he  had  a  child  ; 
but  how  could  the  words  "separate  use"  add  anything 
to  what  was  her  own,  separately  and  distinct  from 
her  husband?  or  how  could  they  add  anything  in  the 
way  of  enabling  her  to  dispose  of  what  was  her 
separate  property  without  such  words— viz.,  the  in- 
heritance in  the  land — and  to  do  this  in  a  different 
way  from  what  she  could  have  done  before  ?  In  other 
words,  his  Honour  could  not  understand  how  those 
words  could  have  the  magical  effect  of  repealing  the 
express  words  in  the  clause  of  the  statute. 

To  state  it  again  in  a  different  way. — A  devise  of 
lands  to  a  married  woman  in  fee  without  any  additional 
words  gave  a  |>ortion  of  the  usufruct  of  that  land  to 
her  husband,  and  left  the  rest  in  her.  What  was  the 
husband*s,  he  could  dispose  of  without  her  consent — 
he  could  sell  the  rents  during  the  joint  lives  of  both, 
and  also  during  his  own  estate  by  courtesy.  But  to 
touch  anything  beyond  thirt,  a  conve3rance  from  the 
wife  always  had  been  and  stOl  was  necessary— it  was 
her  separate  property  by  Common  Law,  and  the  mode 
by  which  she  conveyed ,  it  was  by  fine  or  recovery 
before  the  Act,  and  since  the  Act  by  deed  acknow- 
ledged. Then  take  the  next  step,  and  suppose  a 
devise  of  the  same  lands  made  to  the  married  woman 
Jn  fee,  with  the  words  "for  her  separate  ttse*' 
superadded.  Those  words  were  confined  to  barring 
the  husband's  interest  in  the  lands,  and  giving  that 
mterest  to  the  wife ;  but  how  could  those  words 
alter  the  estate  of  the  wifis  in  that  portion  of  the 
property  which  never  went  to  the  husband  at  any 
time,  and  over  which  he  eonH  never  have  had  any 
control? 

The  case  of  Aidtinn  t.  Le  Mann  did  not  govern 
this  qvesAioa— the  <nily  qnestbn  in  that  case  was  whe- 
tfasr  the  wife  had  an  estate  lor  life  with  a  power  of 

ispoaiag  of  the  iaheritance  by  will,  or  whether  she 


took  an  estate  in  fee-simple ;  the  Yice-Chancellor  Wood 
and  the  Court  of  Appeal  both  held  that  she  took  an 
estate  for  life  with  a  testamentary  power,  and  that  she 
had  exercised  that  power  in  favour  of  her  son  through 
whom  the  defendant  claimed.  The  question  at  pre- 
sent before  the  Court  did  not,  and  could  not  arise  in 
Atchison  V.  Le  Mann,  which  was  in  fact  principally 
cited  for  the  didum  of  the  Lord  Justice  Turner,  to 
which  reference  had  already  been  made,  but  respect- 
ing which,  as  the  point  did  not  arise  in  and  could 
not  influence  the  decision  of  the  present  case,  his 
Honour  would  abstain  from  expressing  any  further 
opinion. 

In  Adams  v.  Oofmble,  it  was  held  that  a  married 
woman  could  dispose  of  freeholds  settled  to  her  sepa- 
rate use  as  if  she  were  a  feme  sole,  without  an  acknow- 
ledgment under  the  statute.  His  Honour  had  care- 
fully read  and  considered  that  case,  but  was  unable  to 
concur  with  the  two  learned  Judges  who  dissented 
from  and  overruled  the  decision  of  the  Lord  Chancellor 
of  Ireland.  If  the  decision  had  been  unanimous,  his 
Honour  would  not  have  v^itured  to  differ  from  it,  but 
as  the  Lord  Chancellor  on  reflection  adhered  to  his 
previous  opinion,  the  case  had  not  that  weight  which 
it  otherwise  would  have  possessed.  The  distinction 
that  the  words  "separate  use*'  applied  only  to  what 
the  husband  would  have  taken  if  those  words  had  not 
been  used,  did  not  appear  to  have  been  sufficiently 
present  to  the  minds  of  the  learned  Judges  who  dis- 
sented from  the  Lord  Chancellor.  The  case  of  Baggett 
T.  Meux  was  there  relied  upon ;  but,  as  had  been 
already  stated,  that  case  seemed  merely  to  decide, 
that  the  restraint  against  anticipation,  or  rather  a  pro- 
hibition against  parting  with  or  disposing  of  her 
estate,  might  be  applied  to  the  fee-simple  estate 
of  the  married  woman  given  to  her  for  her  sepa* 
rate  use.  The  other  case  relied  upon  was  an  in- 
stance of  the  alienation  of  the  life  estate  of  a  married 
woman. 

The  question  was  certainly  one  ef  conaderable 
difficulty  ;  but  looking  to  the  authorities  which  treated 
of  this  matter,  beginning  with  Peacock  v.  Monk 
(although  not  bearing  upon  the  exact  point  before  the 
Court),  his  Honour  was  compelled  to  choose  between 
eonflicting  decisions,  and  he  was  of  opinion  that,  on 
princii^e  and  by  the  preponderance  of  authority,  it 
was  esUblished  that  before  the  »  ft  4  WilL  4,  c.  74,  a 
fine  was  necessary  to  pass  the  interest  of  a  married 
woman  in  that  part  of  her  fee-simple  estate  which  did 
not  belong  to  her  husband ;  and  that  since  that  statute 
an  acknowledgment  under  the  77th  sect  was  necessary 
for  that  purpose,  notwithstanding  that  the  estate  of 
the  wife  was  given  for  her  separate  use. 

If  the  foct  that  the  property  was  reversionary  had 
any  effect  upon  the  case,  it  only  increased  the  diffi- 
culty of  giving  to  the  words  "  separate  use  **  the  effect 
contended  for  by  the  plaintiffs.  Except  for  the  words 
"  separate  ifse  '*  in  the  testator's  will,  the  deed  of  1856 
would  merely  amount  to  a  covenant  by  the  husban 
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and  wife  that  the  wife  should  make  the  acknowledg- 
ment required  by  the  statute  when  the  estate  fell  into 
possession,  which  would  in  no  respect  bind  the  wife  ; 
but  in  fact  this  left  the  question  precisely  where  it 
was,  and  it  was  still  necessary  to  decide  whether,  when 
the  words  "  separate  use  "  were  used,  the  statute  was 
made  nugatoiy,  and  the  wife  was  enabled,  by  deed 
without  acknowledgment,  irrevocably  to  convey  her 
reversionary  fee-simple  estate. 

His  Honour  was  of  opinion  that  the  words  of  the 
77th  clause  were  applicable  to  an  estate  in  fee  simple 
of  a  married  woman,  though  given  for  her  separate  use  ; 
and  he,  therefore,  held  that  the  deed  of  the  17th 
December,  1856,  did  not  affect  the  reversionary  fee 
simple  of  Mrs.  Brotheridge. 

As  to  that  portion  of  the  residue  given  to  Mrs. 
Brotheridge  which  consisted  of  personalty,  the  statute 
had  no  application  ;  and  it  had  been  repeatedly  held 
by  the  Court  of  Chancery,  and  was  the  constant  practice, 
to  allow  a  married  woman  to  deal  with  a  money  legacy 
given  to  her  absolutely  for  her  separate  use,  as  her  own ; 
her  receipt  alone  was  all  that  was  necessary  for  the 
protection  of  the  executors  ;  and  her  application  to 
tlie  Court  to  have  the  money  paid  to  her,  or  to  any  one 
she  might  direct,  was  always  complied  with,  without 
any  examination  or  ascertainment  of  her  unbiassed 
wish.  In  respect  of  personal  property,  no  distinction 
could  be  made  between  that  which  waa  immediately 
receivable  and  that  which  was  reversionary ;  if  the 
property  were  hers  as  a  feme  sole,  she  might  deal 
with  it.as  a  feme  sole,  and  scU  or  incumber  it  as  she 
pleased.  The  words  "separate  use"  in  this  case 
excluded  the  husband  from  any  portion  of  the 
property  whether  he  survived  his  wife  or  not ;  and,  ac- 
cordingly, as  to  all  the  residuary  personalty  coming  to 
Mrs.  Brotheridge,  whether  vested  or  contingent,  his 
Honour  held  that  it  was  bound  by  the  deed,  and 
would  pass  to  any  one  who  might  buy  it  from  the 
plaintiffs ;  and  that  the  defendants,  the  trustees, 
would  be  trustees  of  that  third  for  the  benefit  of  such 
purchaser  and  his  assigns  when  the  same  might 
fall  in. 

MinuU, — ^Declare  that  under  the  indenture  of  the 
17th  of  December,  1856,  the  plaintiffs  are  entitled 
to  sell  the  life  interest  of  the  defendant  Ann  Brothe- 
ridge in  the  Ashchurch  estate,  and  also  her  rever- 
sionary interest  in  the  residuary  personal  estate  of  the 
testator,  and  also  the  annuity  of  10/.  per  annum  given 
by  the  will  of  the  testator  to  the  defendant  Ann 
Brotheridge  during  the  joint  lives  of  the  defendants 
Ambrose  and  Ann  Brotheridge  and  the  survivor  of  the 
defendant  George  Packer  and  his  wife. 

Declare  that  the  deed  of  the  17th  of  December,  1856, 
does  not  affect  or  convey  the  interest  of  the  defendant 
Ann  Brotheridge  in  the  residuary  estate  of  the  said 
testator,  so  far  as  the  same  consists  of  real  estate. 


Kindewley,  V-C.  J  middlebkook  v.  Beomlet. 
25  Mat,  1863.        ) 

Election — StcUute  of  Frauds — Demurrer. 

A  certain  estate  was  devised  by  will  to  otu  for  life^ 
remainder  in  tail  male.  By  an  unattested  eodicU^  somae 
annuities  were  directed  to  be  paid  by  whoever  inherUed 
siteh  estate.  A  general  demurrer  to  a  bill,  which  praytd 
jKtyment  of  an  annuity  and  arrears,  was  allowed, 

Mrs.  Price  by  her  will,  dated  July  26th,  1817, 
devised  her  Paginton  estate  to  AValter  Davenport,  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male. 
By  a  codicil,  dated  11th  August,  1821,  she  directed 
'*That  all  her  poor  pensioners,  not  specified  by  codicil, 
should  receive  the  same  payments  during  their  lives, 
from  whoever  inherited  the  Paginton  estate  after  her 
decease.*'  This  codicil  was  imattested.  Prior  to 
1816,  the  plaintiff  had  lived  with  the  testatrix  as 
companion.  At  that  date  she  married,  and  the  testa- 
trix allowed  her  a  pension  of  10s,  a  week ;  and  shortly 
before  her  death,  told  her  she  had  well  provided  for 
her.  On  the  testatrix's  death,  the  pension  was  dis- 
continued by  the  tenant  for  life,  on  the  ground  that 
the  codicil  only  related  to  persons  living  on  the 
Paginton  estate.  A  reduced  pension  of  152.  per  anninn 
was,  however,  x>&i<l  to  the  plaintiff  from  1851  to  1862, 
but  then  again  discontinued.  In  1862  the  defendant, 
the  tenant  in  tail  of  the  Paginton  estate,  offered  to 
renew  the  15/.  per  annum,  on  condition  that  the 
plaintiff  would  sign  a  paper  giving  up  all  claim  to  a 
pension  as  a  right.  This  she  would  not  do,  but  filed 
a  bill,  praying  that  the  defendant  might  be  decreed 
to  pay  the  pension  and  arrears  accrued  due,  since  the 
death  of  the  tenant  for  life.  And  that  the  estate  of 
the  tenant  for  life  might  be  declared  liable  to  the 
arrears  accrued  due  during  his  life.  To  this  bill  a 
general  demurrer  was  put  in. 

Glasse,  Q.C,,  and  JP.  0.  Haynes,  in  support  of  the 
demurrer. 

It  is  not  necessary  to  state  the  Statute  of  Frsads 
as  a  ground  for  demurrer ;  but  a  general  demurrer  is 
good, 

Wood  V.  Midgdey,  S  De  0.  M.  &  0.  41 ; 
Markworik  v.  Young,  4  Drew.  1 ; 
Hoare  v.  Peck,  6  Sim.  51. 

Bailey,  Q.C.,  and  Sunnbome,  for  the  plaintiff. 

The  codicil  raises  a  case  of  election.  And  tha 
defendant  must  give  effect  to  the  codicQ  as  creating 
not  a  charge  upon  the  estate,  but  a  personal  obligation, 
Wilson  y.  Wilson,  1  De  G.  ft  Sm.  152. 

KiNDEBSLET,  T.-C,  said,  that  the  question  was  not 
raised,  whether  there  was  sofiicient  precision  in  the 
codicil  to  enable  the  plaintiff  to  claim ;  but  whether 
the  codicil,  being  unattested,  imposed  such  a  personal 
obligation  on  the  defendant,  as  to  put  him  to  his 
election.    Under  .the  old  law,  which  govenied  this 
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case,  the  clear  rule  was,  that  an  unattested  codicil 
Goold  not  effect  a  deyiae  in  an  attested  Tvill,  so  for 
u  related  to  real  estate.  He  was  of  opinion,  there- 
fore, that  the  defendant  was  not  put  to  his  election. 
As  to  the  case  of  Wilson  v.  WiUon  which  was  quoted 
in  atgument,  be  did  not  consider  for  a  moment  that  in 
that  case  tlie  Vice-Chancellor  could  have  meant  to 
decide  that  an  unattested  will  would  put  an  heir-at- 
law  to  his  election.  As  to  the  demurrer  being  general, 
he  considered  it  settled  by  the  cases  that  such  a 
demurrer  was  right  The  demurrer  therefore  must  be 
allowed* 


Eindersley»  V.-C. 

26  May,  1863. 


The  Eajil  of  Shrewsbury 
AND  Talbot  r.  The  North 
Staffordshire  Railway 
Company. 


Practice — Demurrer — Supplemental  Bill. 

A  demurrer  vjill  not  lie  merely  to  so  much  of  a  hill 
as  seeks  to  have  the  suit  taken  as  supplemental  to  a 
prior  suit. 

This  was  a  suit  to  compel  the  North  Staffordshire 
Railway  Company  to  pay  to  the  plaintiff  the  sum  of 
20,0002.  agreed  to  be  paid  by  l^em  to  Earl  John,  on 
the  occasion  of  the  purchase  of  some  of  the  settled 
estates  of  the  earldom. 

Earl  Bertram  Arthur  succeeded  Earl  John,  and 
mstituted  a  suit  against  the  company  for  the  same 
purpose  as  the  present  suit,  but  died  before  decree. 

The  plaintiff  succeeded  Earl  Bertram  Arthur  and 
instituted  this  suit.  The  defendants  pleaded  the 
Statute  of  Limitations.  And  the  plaintiff  thereupon 
amended  his  bill,  introducing  into  the  prayer  the 
following  clause  : — 

"  That  if  necessary  and  proper,  this  suit  may  be 
taken  as  supplemental  to,  or  in  the  nature  of  a  suit 
supplemental  to,  the  said  suit  of  the  said  Bertram 
Arthur,  Earl  of  Shrewsbury." 

The  defendants  then  demurred  to  so  much  of  such 
amended  bill  as  sought  to  haye  this  suit  taken  as  sup- 
plemental, or  as  in  the  nature  of  a  suit  supplemental 
to  the  said  suit  of  the  said  Earl  Bertram  Arthur. 

The 'Solicitor-Oejural,  Olasse,  Q.C.,  and  Sovill^  for 
the  demurrer, 

Lloyd  r.  Johnes,  9  Ves.  37 ; 
MH/orcTs  Pleadings,  86  (5th  ed.). 

Baily,  Q.C.,  and  Wickens,  for  the  bUl  were  not 
called  on. 

Kindersley,  y.-C,  said,  that  this  was  a  most 
inconrenicnt  mode  of  raising  the  question.  There 
Was  no  contention  that  the  plaintiff  might  not  insti- 
tute an  original  suit,  and  it  would  be  impossible  to 
^ide  how  far  this  suit  could  be  taken  as  supplemental 
to  the  former  suit,  without  going  into  a  great  portion 
of  tiie  case,  of  which  part  was  not  covered  by  the 
demuner.  And,  moreoTer,  eveiy  advantage  which 
the  daAndaati  might  obtain  by  demurrer^  could  be 


obtained  equally  well  at  the  hearing.  The  demurrer 
must  be  overruled  without  prejudice  to  any  question 
at  the  hearing. 


KinderBley,  V.-C. 

20,  21  Feb. 
26  Hay,  1868. 


Be  The  British  Provident 
Life  and  Fire  Assur- 
ance Company. 
Orpen*s  Case. 


Company — Transfer  of  Squires — Contributory — 
Regutrationr—l  <k  8  Vict.  c.  110,  «.  13,  54. 

A  transfer  of  shares  in  a  company  between  the  making 
of  a  call  and  the  time  when  it  becomes  payahU,  is  not 
invalid  u/nder  the7  d:S  Vict.  c.  110,  s.  64. 

A  shareholder  in  a  company  who  transfers  his  shares, 
but  whose  transfer  is  not  returned  to  the  Begistrar  of 
Joint  Stock  Companies  in  pursuance  of  the  above  Act,  is 
not,  under  sect.  13,  liable  as  a  contrilmtory  upon  the 
winding-up  of  the  company. 

This  was  an  ac^oumed  summons  from  Chambers  in 
the  winding-up  of  the  above-named  company. 

The  question  was,  whetlier  the  name  of  Daniel 
Orpen  should  be  retained  on  the  list  of  contributories 
in  respect  of  200  shares  transferred  by  him  to  John 
Sheridan  on  the  80th  May,  1857. 

Before  the  transfer— viz.,  on  the  21st  May,  1857— a 
call  had  been  made  upon  the  shares  of  11,  per  share, 
payable  on  the  80th  June  following. 

The  transfer  was  not  returned  to  the  Registrar  of 
Joint-Stock  Companies  in  pursuance  of  sects.  11  &  12 
of  the  7  &  8  Vict.  c.  110,  and  the  name  of  Orpen 
remained  on  the  register  in  1861,  when  the  order  was 
made  for  the  winding-up  of  the  company. 

The  official  manager  sought  to  have  Orpen's  name 
placed  upon  the  list  of  contributories  on  the  following 
grounds,  viz.  : — 

Ist.  That  the  transfer  was  invalid  under  sect  64  of 
the  7  &  8  Vict.  c.  110,  which  provides,  "that  if  at 
the  time  of  such  transfer  the  shareholder  shall  not 
have  paid  the  full  amount  due  and  payable  to  tho 
company  on  every  share  held  by  him,  then  he  shall 
not  be  entitled  to  transfer  any  share,  unless  there  be  a 
provision  to  the  contrary  in  the  deed  of  settlement." 

2nd.  That  Orpen  remained  liable  as  a  shai-eholder 
under  sect.  13  of  the  same  Act,  which  provides  that 
"  until  the  return  of  the  transfer  of  any  share  shall 
have  been  made  pursuant  to  the  provisions  contained 
in  the  Act,  the  person  whose  share  shall  have  been 
thereby  transferred  shall,  so  far  as  respects  his  liability 
to  the  debts  and  engagements  of  the  company,  and 
also  as  respects  the  reimbursement  of  any  loss, 
damages,  costs,  or  charges  he  may  incur  thereby,  be 
deemed  to  continue  a  shareholder  of  such  company. " 

£.  Karslake,  for  the  official  manager,  cited  on  the 

first  point. 

The  North  American  Colonial  Association  of  Ire^ 

land  V.  BenUey,  15  Jur.  187 ; 
B/e  Pheenix  Life  Assurance  Company,  ffatton's  Case, 
10  W.  R.  813. 
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Sluhheare^  for  the  creilitors*  representative. 
Day  and  Pluar,  for  Orpen. 

1st.  The  call  was  nut  payable  at  the  date  of  the 
transfer. 

2nd.  The  ISth  sect,  does  not  affect  the  liabilities  of 
shareholders  inter  sc, 

Karslake,  in  reply. 

KiXDERSLEY,  V.-C,  said,  that  the  first  question 
turned  upon  the  meaning  of  the  words  diie  and  payable 
in  sect.  54  of  the  7  &  8  Vict.  c.  110.  These  words  clearly 
had  reference  to  the  time  of  the  transfer  being  made, 
— otherwise  there  could  never  be  a  transfer  of  shares 
not  fully  paid  up, — and  in  their  primary  sense  would  not 
apply  to  the  case  of  a  call  already  made,  but  not  yet 
payable ;  nor  was  any  other  meaning  required  by  the 
context,  which  spoke  of  the  shareholder  Twt  having 
paid,  evidently  referring  to  something  which  at  the 
time  of  the  transfer  ought  to  have  been  already  paid. 
This  construction  was  supported  by  the  contrast 
between  the  section  in  question  and  the  16th  section 
of  the  Companies'  Clauses  Act,  8  Vict.  c.  16,  which 
expressly  precluded  shareholders  from  transferring 
after  a  call  had  been  made. 

Tlie  only  cases  bearing  upon  the  question,  viz.,  The 
Aylesbury  Railway  Company  v.  Mount  (4  M.  &.  G. 
651),  and  Tlie  NorOi  American  Colonial  Association  of 
Ireland  v.  BerUley  (15  Jur.  187),  arose  upon  clauses  in 
local  and  personal  Acts  similar  to,  but  not  identical 
with,  this  section.  In  HaiUnCs  Case  the  point  was  not 
decided. 

In  the  absence,  therefore,  of  authority,  he  must 
hold  upon  the  construction  of  the  Act,  that  the  transfer 
by  Orpen  was  not  void  by  reason  of  the  call  previously 
made  but  payable  subsequently. 

As  to  the  second  question,  tho  18th  sect,  imposed 
upon  a  transferor  of  shares,  whose  transfer  was  not 
returned  to  the  registrar,  a  continuing  jiiability  to  the 
creditors  of  the  company,  but  not  as  between  himself 
and  the  ahai-eholders  so  as  to  make  him  a  contri- 
butoTy. 

For  these  reasons  the  name  of  Orpen  must  be 
Temoved  from  the  list  of  contributorios  ;  the  costs  of 
all  parties,  including  the  creditors'  representative,  to 
come  out  of  the  estate. 


,  V.-C.  1   FosTBB  V,  BojnncB. 
r,  1863.   / 


8,  22,  27  May, 
Annuity — Retainer — 53  Geo.  3,  c  14,  *.  6. 

The  grantor  of  an  annuity  receives  2000Z.  as  the  con- 
nderatioa  Tnoney.  Subsequently  he  pays  back  200/.  to 
the  grantee,  as  costs  for  preparing  the  deed: — 

Held,  that  this  teas  not  a  retainer  urithin  the  meaning 
f  the  Act. 

This  was  a  petition  asking  for  the  transfer  of  three 
soms  standing  to  three  separate  accounts  in  this  suit. 


The  fiwts  of  the  case  were  shortly  these  : — ^The  three 
sons  of  the  original  testator,  John,  Charles,  and 
George  Foster,  became  entitled  under  his  will,  in 
equal  shares,  to  certain  property.  Shortly  after  the 
testator's  death,  a  biU  was  filed  by  the  next  friend  of 
the  three  sons,  for  administration,  and  that  suit  has  been 
going  on  ever  since.  Certain  sums,  as  the  ascertained 
shares  of  tho  three  sons  had  been  paid  into  Court,  viz., 
693/.  16s.  6rf.,  to  the  account  of  John  and  Iris  incum- 
brancers, and  two  like  sums  to  the  account  of  Charles, 
and  George,  and  their  incumbrancers  respectively. 

By  an  indenture  dated  the  27th  of  February,  1837, 
John,  in  consideration  of  2000/.,  gi-anted  to  the 
petitioner  Ford,  an  annuity  of  270/.,  assigning  hi* 
share,  under  the  testivtor's  will,  to  a  trustee  for 
Ford,  to  secure  the  payment  thereof.  Charles  and 
George  also  assigned  their  shares  as  a  further  secu- 
rity, and  became  sureties  for  John.  On  the  9th  of 
May,  1837,  John  was  declared  a  bankrupt  The 
petition  was  for  the  payment  to  Ford  of  tho  three 
sums,  in  Court,  in  licjuidation  of  the  arrears  of  the 
annuity,  granted  by  tlio  deed  of  the  27th  of  February, 
1837.  Two  points  were  taken  in  opposition  to  tho 
petition: — (Ist.)  That  the  annuity  was  void,  on  the 
ground  that  200/.,  part  of  the  consideration  money, 
had  been  returned,  for  costs  of  preparing  the  deed, 
which  brought  the  transaction  within  the  meaning  of 
the  Annuity  Act,  53  Geo.  3,  c.  14,  s.  6.  (2nd.)  That 
no  notice  of  the  assignment  hud  been  given  to  the 
executors  and  tmstees  of  the  testator,  and  that,  there- 
fore, the  share  of  John  remained  in  his  order  and 
disposition,  and  the  assignees  were  entitled  to  be  free 
from  Ford's  claim.  As  to  the  facts  on  both  points, 
there  was  a  conflict  of  evidence. 

SoutfigaUf  Q.C,  and  C.  Hall,  for  the  petitioners, 
cited, 

Sm^th  V.  Smith,  2  Cr.  k  Mees.  231 ; 

Willcs  V.  GreenhUl,  29  Beav.  397  ; 

North  British  Insurance  Company  y.  HaUeU^  9 

W.  R.  880 ; 
1  Bythewood's  Conveyancing,  835  I  (2nd  ed.) ; 
Holdemess  v.  BarUtin,  2  De  G.  F.  &  J.  258 ; 
Blackic  v.  Clarke,  15  Beav.  595  ; 
Pennell  v.  Smith,  5  De  G.  M.  &  G.  167. 

Baily,  Q.C.,  and  Jolliffe,  for  the  assigneea  of  John 
Foster,  cited, 

1  BytheicoooPs  Conveyancing,  loc.  cU. 
Henry  v.  Taylor,  3  Bing.  177  ; 
Phillips  V.  Crawford,  9  Ves.  215. 

Glasse,  Q.C.,  and  Rendall,  for  a  mortgagee  of  the 
shares  of  Charles  and  George  Foster,  cited, 
Williamsmi  v.  Goold,  1  Bing.  235  ; 
Jones  V.  SUberschildl,  4  Bing.  26  ; 
C(/ceiiUry  v.  Cfiampneys,  8  Moore,  302. 

F.  0.  ffajfnes,  and  O.  ffasHngs,  for  other  ]^^ 
interested. 
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EiNDSSSLET,  y.-C.y  said,  that  the  first  point  to  be  '  expiration  of  the  notice,  it  sJtouldbe  lawful  for  him  to 
decided  was,  whether  the  annuity  was  void  on  the  sell  at  any  tiine  after  the  expiration  of  the  notice,  so 
ground  of  a  return  of  purchase-money,  which  brought ,  long  as  any  part  of  the  money  should  be  unpaid : — 
it  within  the  meaning  of  the  Act.  A  portion  of  the  i  Held,  that  a  notice  was  not  invalid  merely  because 
2000/.  had  been  applied  in  payment  of  certain  bills  of  it  required  paynieni  of  the  mojiey  at  a  time  less  than 
exchange,  of  which  John  Foster  was  the  drawer  or  six  months  from  the  service  of  the  notice, 
indorser,  and  Ford  the  holder.  It  was  at  first  urged  that 

this  was,  in  effect,  a  <:olourable  payment  of  more  con-  By  an  indenture  of  mortgage,  dated  the  9th  of 
dderation  money  than  alleged  in  the  deed.  Bat  this  January,  1844,  the  plaintiff  assured  certain  heredita- 
point  was  very  properly  abandoned  in  argument ;  and  ments  in  Beaworthy  to  Richard  Jago,  his  heirs  and 
it  was  now  urged,  that  the  200/.  which  had  been  assigns,  subject  to  redemption  on  payment  of  550/. 
re-paid  to,  or  retained  by  Ford,  for  the  costs  of  and  interest,  on  the  9th  of  July  then  next.  The  deed 
preparing  the  annuity  deed,  brought  the  transaction  contained  a  power  of  sale,  which  provided,  that  ''in 
within  the  Annuity  Act,  rendering  it  void.  But,  upon  case  default  should  be  made  in  payment  of  the  said 
the  fact  of  the  retainer  of  the  200/.,  there  was  a  con-  sum  of  550/.  and  the  interest  thereof,  or  either  of 
flict  of  evidence,  and  the  onus  of  proof  rested  upon  '<  them,  or  any  part  thereof  respectively,  at  the  time 
the  respondents,  who  had  failed,  in  his  opinion,  to  and  in  the  manner  thereinbefore-mentioned,  and  if  the 
establish  their  case.  Even  had  the  fact  as  to  the  200/.  i  said  Richard  Jago,  his  heirs,  executors,  administia- 
been  proved,  it  did  not  appear  to  him  that  it  would  tors,  or  assigns  should  give  to  the  plaintiff,  his  heirs 
invalidate  the  transaction.  If  it  had  been  then  and  or  assigns,  six  calendar  months  previous  notice  in 
tiiere  retained,  so  as  never  to  have  been  in  the  hands  writing  under  the  hand  or  liands  of  the  said  Richard 
of  John  Foster,  then,  although  there  would  have  been  Jago,  his  executors,  administrators,  or  assigns,  or 
nothing  wrong  in  retaining  a  fair  amount  for  costs,  some  or  one  of  them  of  his  or  their  intension  to  pro- 
yet  here  the  charge  was  so  gross  that  it  would  have  ceed  to  a  sale  of  tJie  said  'tnorigagcd  Jureditaments,  tun- 
brought  the  transaction  within  the  Act.  But  in  the  less  the  principal  and  interest  m/oneys  by  the  now  stating 
present  instance  John  Foster  received  the  2000/.,  had  I  indenture  secured  should  be  paid  al  the  expiration  of  the 
it  under  his  own  control,  and  there  was  nothing  to  !  said  notice^  then  it  should  be  lawful  for  the  said 


eompel  him  to  make  the  payment  in  question.  An  ad- 
ditional circumstance  was,  that  both  Ford,  the  grantee, 
and  John  Foster,  the  grantor,  of  the  annuity  were 


Richard  Jago,  his  heirs,  executors,  administrators,  or 
assigns,  immediately  or  at  any  time  after  the  expira- 
tion of  the  said  notice,  so  long  a^  the  said  sum  of  550/. 


solicitors,  and,  therefore,  must  have  been  aware  that    and  interest,  or  any  other  moneys  thereby  intended 
the  charge  ^'as  exorbitant     He  was  of  opinion  that    to  be  secured,  or  any  part  thereof  respectively,  should 


this  was  not  such  a  retainer  as  to  bring  the  transaction 
within  the  meaning  of  the  Act.  The  second  point 
for  consideration  was,  whetlier,  as  contended  by  the 
assignees.  Ford  omitted  to  give  notice  of  his  assign- 
ment to  the  executors  and  trustees  of  the  testator,  and 
that,  therefore,  the  share  of  John  Foster,  the  bankrupt, 
remained  in  his  order  and  disposition,   so  that  his 


remain  unpaid,  without  the  consent  or  concurrence  of 
the  phuntii!^  his  heirs  or  assigns,  to  sell  and  abso- 
lutely to  dispose  of  the  said  mortgaged  hereditaments.'* 
The  proceeds  were  to  be  applied  in  the  usual  manner, 
and  there  was  a  declaration  that  ''eveiy  receipt, 
which  should  be  given  by  the  said  Richard  Jago,  his 
heirs,   executors,   administrators,  or  assigns,   to  the 


assignees  were  entitled  to  be  freed  from  Ford's  claim  ?  i  purchaser  or  respective  purchasers  of  the  said  mort- 
This  was  a  question  of  fact,  as  to  which  there  was  '  gaged  hereditaments,  so  to  be  sold  as  aforesaid,  for  his, 
little  or  no  evidence.  There  was,  however,  some  her,  or  their  purchase-money,  or  respective  purchase 
indirect  evidence  in  favour  of  the  assignees,  and  his !  moneys,  or  any  part  of  the  same  respectively,  should 
conclusion  was,  that  no  notice  had  been  given  to  the  '  effectually  discharge  the  person  or  persons  paying 
executors  and  trustees  prior  to  the  bankruptcy,  and  the  same  from  all  responsibility  in  respect  of  the 
that,  consequently,  the  assignees  were  entitled.  '  application  thereof ;  and  that  the  purchaser  or  pur- 

'  chasers  of  the  said  mortgaged  hereditaments  should 
not  be  obliged  to  inquire,  whether  such^  default  had 
been  made,    or  such  notice  given  as    thereinbefore 
Stuart,  V.-C.       )    MBmuw  v.  Beown.         1  "<1^^  previously  to  such  sale  or  sales  being  made 
25,  26,  27  May,  1863.  1  ■  as  aforesaid,  or  into  any  matter  or  thing  connected 

Motlffage  —  Power  of  Sale  —  Conitructum  —  '  ^'^  *^«  propriety  or  regularity  of  any  sales,  and 

1^  f'      f  o  J  should  not  be  affected  by  express  notice  from  the 

^         '  plaintiff,    his    heirs,    executors,    administrators,    or 

A  power  of  sale  in  a  mortgage  deed  declared— in  |  assigns,  or  any  other  person  or  persons,  that  no  such 
<(ue  of  default  on  the  day  named  in  the  proviso  for   default  had  been  made  or  notice  given  as  aforesaid,  or 
Ttdemptioi^  and  provided  the  mortgagee  should  have   that   sodi  sale  or  sales  was  or  were  unneceaaaiy  or 
0vm stag monihM previous  notice  of  his  intention  to  sell  <  improper." 
—thai  if  tks  mortgage-money  remained  unpaid  at  the  |     Jago  died  on  the  30th  of  January,  1853)  having 
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appointed  the  defendant  Elizabeth  Joanna  Lucas,  his 
executrix  and  universal  legatee,  and  she  succeeded  to 
all  his  rights  as  mortgagee.  Mrs.  Lucas,  being  de- 
sirous of  realising  her  security,  caused  the  following 
notice  to  bo  given  to  the  plaintiff. 


"To  Mr.  John  Bickell  Metters. 

**  I  hereby  give  you  notice,  and  require  you  to 
pay  to  me,  at  the  expiration  of  six  calendar  months 
from  t?ie  date  hereof ,  the  sum  of  550Z.,  which  is  due 
and  owing  to  me  as  the  executrix  of  Richard  Jago,  late  of 
Plymouth,  Devon,  gentleman,  deceased,  upon  and  by 
virtue  of  a  deed,  dated  the  9th  day  of  Januarj',  1844, 
and  made  between  yourself  and  the  said  John  Bickell 
Metters  of  the  one  part,  and  the  said  Richard  Jago  of 
the  other  part.  And  take  notice,  that  in  default  of 
your  paying  this  sum,  I  shall  proceed  to  a  sale  of  the 
hereditaments  mortgaged  by  you  to  the  said  Richard 
Jago  by  the  said  deed,  and  apply  the  proceeds  arising 
from  such 'sale  according  to  provisions  contained  in  the 
same  deed. 
"Witness  my  hand  this  15th  day  of  July,  1858, 

"Elizabeth  Joanna  Lucas." 

This  notice,  although  dated  the  15th  of  July,  1853, 
was  not  served  on  the  plaintiff  till  the  4th  of  August, 
1853. 

By  an  indenture,  dated  the  25th  of  May,  1857, 
and  made  between  Mrs.  Lucas  of  the  first  part,  the 
defendant  Brown  of  the  second  part,  and  a  trustee 
of  the  third  part,  after  reciting  the  power  of  sale,  and 
the  events  under  which  it  was  considered  to  have 
become  operative,  the  mortgaged  premises  were,  in 
tx>nsideration  of  450/.,  expressed  to  be  conveyed  to 
uses  to  bar  dower  in  favour  of  Brown,  dischai^ed  of 
the  plaintiff's  equity  of  redemption. 

At  the  time  of  the  execution  of  this  deed,  the 
principal  was  still  due,  and  no  interest  had  been  paid 
since  the  service  of  the  notice  on  the -plaintiff. 

Brown  bad  been  in  possession  ever  since  the  con- 
veyance to  him,  and  had  laid  out  a  considerable  sum 
in  draining  and  otherwise  improving  the  property. 

The  plaintiff,  by  his  bUl,  filed  in  December,  I860, 
sought  to  set  aside  the  sale  to  Brown,  and  prayed  to 
be  permitted  to  redeem  him  on  the  footing  of  a 
mortgagee  in  possession.  The  18th  paragraph  charged, 
that  BO  notice  of  Mrs.  Lucas's  intention  to  sell  was 
ever  given  to  the  }4aintiff;  that  the  conveyance  of 
the  25th  of.  May,  1857,  was  not  a  bond  fde  exercise 
of  the  power  of  sale  ;  that  the  price  paid  by  Brown 
was  inadequate,  and  that  no  exertions  were  used  to 
obtain  a  better.  It  was  also  charged,  that  Brown 
wa&  aware  of  all  these  facts,  and  had  been  colluding 
with  Mrs.  Lucas  to  defeat  the  plaintiff's  ri^ts. 

Between  the  service  of  the  notice  on  the  plaintiff 
and  the  sale  to  Brown,  some  abortive  negotiations  had 
been  entered  into  with  the  latter,  with  a  view  of 
obtaining  a  release  of  the  equity  bf  ifedemption. 
These  were  relied  upon  by  the  plaintiff,  as  a  waiver  of 
'13i0  Botiee»  It  w«s  itbo  coiitended,  that,  both  by  lettera 


and   parol.   Brown   had   admitted  himself  to  be  a 
mortgagee,  not  an  owner. 

CoU^  Q.C.f  and  Druee,  for  the  plaintiff,  argued, 
1st.  The  notice  served  on  the  plaintiff  was  invalid, 
inasmuch  as  it  required  payment  six  months  after 
date,  instead  of  allowing  him  six  months  from  service. 
2nd.  The  notice,  if  originally  good,  was  waived  bj 
the  subsequent  negotiation  for  purchasing  the  plain- 
tiff's equity  of  redemption,  and  therefore  it  could  not 
afterwards  be  acted  upon, 

Tatrnmy  v.  While,  3  H.  of  L.  Ca.  49. 
3rd.    As  the  power  of  sale  was  improperly  exer- 
cised, and  as  the  purchaser  knew  this,  its  terms  wUI 
not  protect  him, 

Jaihins  v.  Jones,  2  Giff.  99  ; 
MaUhie  v.  Edwards,  2  Coll.  465  (reversed  as  to 
facts  on  appeal,  sub  nom.  Jones  v.   MaiOiU, 
11  Jur.  (n.  8.)  504) ; 
'    Parkinson  v.  ff anbury,  1  Dr.  &  Sm.  143 ; 
Bobertsaii  v.  Nmrris,  1  Giff.  421 ; 
Bovmes  v.  Grazebrook,  3  Mer.  200. 
4th.  Brown  has  admitted  that  he  holds  as  a  mort- 
gagee, not  as  an  owner. 

Bacon,  Q.C.,  and  £.  K.  Karslake,  for  the  defendant 
Brown,  aud  Malins,  Q.€.,  and  Lorenee  Bird,  for  the 
defendant  Lucas,  contended, 

Ist.  The  notice  was  good,  for  although  it  required 
paymcut  six  months  after  date,  the  sale  was  not  in 
fact  effected  till  six  months  from  service  had  expired. 

2nd.  The  negotiation  for  the  purchase  of  the  equity 
of  redemption,  was  not  a  waiver  of  the  notice, 
Davey  v.  Durrant,  1  De  G.  &  J.  635. 

3rd.  However  harsh  the  exercise  of  the  power  of 
sale,  it  was  within  the  terms  of  the  deed,  and  cannot 
bo  set  aside  except  for  actual  fraud, 

Jones  V.  MaUhie,  td)i  suprA  (see  per  Lord  Gotten- 

ham,  p.  506)  ; 
Ford  V.  Beely,  3  Jur.  (n.  s.)  1116. 

4th.  Brown's  true  title  being  that  of  a  pm^haser, 
he  could  not  by  any  admission  make  himself  a  mort- 
gagee. Such  an  admission  would  at  most  amount  to 
a  promise  to  allow  the  plaintiff  to  redeem,  and  that 
would  amoxmt  to  a  mere  nudum  paetunt, 

Taylor  for  Bayly,  another  incumbrancer,  consented 
to  be  redeemed. 

Cole,  Q.C7.,  in  reply. 

Stuakt,  V.-C,  said,  that  the  bill  prayed  that  the 
sale  to  Bro^vn  might  be  set  aside.  On  the  fiice  of  the 
bill  the  ground  of  that  piajrer  was  that  no  notice 
whatever  of  the  intention  to  sell  had  been  given  to  the 
plaintiff.  The  alignment  as  to  the  notice  had  led  to  a 
critical  examination  of  the  conditions,  upon  which  the 
povrer  to  sell  Was  giVen  to  the  mortgagee.  The 
language  ih  which  th^y  were  expressed  was  not  quite 
accurate.  The  difficulty  arose  fibm  the  words  "  at  the 
expiration  of  the  said  noticie."   The  notice  Which  had 
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in  fact,  been  given,-  was  by  no  means  in  literal  com- 
pliance'with  the  tenns  of  the  power.  But  the  sub- 
stantial effect  of  the  power  was  to  say,  that,  if  notice 
were  given  of  the  intention  to  sell,  then  it  should  be 
lawful  to  sell  at  or  at  any  time  after  the  expiraiion  of 
the  notice.  It  had  been  Attempted  to  construe  the 
words  "  expiration  of  the  notice,"  as  signifying  the 
expiration  of  the  time  which  the  notice  should  fix  for 
payment  of  the  mortgage  money.  But  that  was  not 
within  the  purview  of  the  power.  In  order  to  guard 
the  rights  of  the  mortgagor,  six  months*  notice  was  to 
be  given  of  the  intention  to  sell,  and  the  true  con- 
stniction  of  the  words  was,  that  the  notice  must  be 
served  six  months  before  any  sale  could  be  effected. 
The  essence  of  the  requirements  of  the  power  was  that 
six  months*  notice  should,  in  fact,  have  been  given, 
and  that  tliere  should  be  a  still  subsisting  default  at 
the  time  of  the  sale.  The  present  notice  was  in  effect 
a  requisition  to  pay,  and  a  notice  of  an  intention  to 
selL  ITo  time  was  fixed  for  the  sale.  The  reason  was 
obvious.  It  was  because  the  power  authorised  a  sale 
at  any  time  after  the  expiration  of  the  notice.  There 
was,  then,  no  defect  in  the  written  notice  as  to  date, 
time  of  service,  or  language,  and  the  sale  after  the 
expiration  of  six  months  from  the  service  was  a  lawful 


His  Honour,  after  observing  that  the  Court  would 
be  slow  to  interfere  with  a  bond  fide  purchaser  under  a 
power  of  sale,  and  especially  one  who  had  laid  out 
money  in  improving  the  property  ;  that  the  charges  of 
fraud  and  collusion  contained  in  the  bill  were  not 
supported  by  the  evidence  ;  and  that  Brown's  alleged 
admissions  that  he  held  as  mortgagee  were  not  proved, 
and  that  even  if  proved,  they  could  not  have  rendered 
him  such ;  ajid  that  the  negotiations  for  the  purchase 
of  the  equity  of  redemption  did  not  amount  to  a  waiver 
of  the  notice,— dismissed  the  bill  with  costs. 

Stuart,  V..C.   |   Vallance  r.  Vallance. 
27  Mat,  1863.     ) 

Incumbrances — ExtinguUhrneiit — AhsoltUe 
Ovmei' — Devise, 

Where  hy  the  conveyance  to  a  purchaser  in  fee  of  free' 
hold  property  certain  outstanding  rent-charges  were  con- 
veyed to  a  trustee  in  trust  for  the  purchaser^  his  heirs, 
and  amgns,  the  fee  being  conveyed  to  the  purchaser  to 
vses  to  bar  dourer,  and  afterwards  the  purchaser  speeifi- 
eaUy  devised  the  property,  but  without  mention  of  the 
rent-charges : — 

Held,  that  the  property  was  devised  free  from  the 
rent-charges,  and  the  trustee  was  ordered  to  convey  them 
80  that  they  be  legally  extinguished  in  the  inheritaiux. 

In  the  year  1852  Henry  Yallance  purchased  some 
freehold  houses  in  Bristol,  which  were  subject  to  certain 
rent-<sfaaiges ;  he  soon  afterwards  purchased  some  of 
the  rent^chaiges.  By  the  deed  of  conveyance  the  fee 
nmpk  was  conveyed  to  him  to  the  usual  uses  to  bar 


dower,  and  the  rent-charges  were  conveyed  to  the 
defendant,  Bevan  (who  was  not  the  grantee  to  uses),  in 
trust  for  Henry  Yallance,  his  heirs  and  assigns.  By  his 
will,  dated  in  1857,  Henry  Yallance  devised  the  pro- 
perty (specifically  described)  to  his  wife  for  life,  she 
paying  the  taxes  and  outgoings  payable  in  respect  of 
the  same,  with  remainder  to  Ms  son,  Henry,  his  heirs 
and  assigns  for  ever,  under  which  devise  the  plaintiffs 
claimed.  The  will  nowhere  mentioned  the  rent-charges, 
but  contained  a  residuary  devise,  under  which  the 
defendant  claimed  them,  as  not  having  passed  under 
the  specific  devise  of  the  property  in  question. 

Hawkins,  for  the  plaintiffs,  contended, 
1st.  That  when  an  absolute  owner  has  purchased 
incumbrances,  the  presumption  is,  that  he  intended 
them  to  become  extinguished  in  the  inheritance, 

Forbes  v.  Moffat,  18  Yes.  384  ; 
and  that  the  conveyance  of  them  to  a  trustee  was  not 
sufficient  evidence  to  rebut  that  presumption,  and  to 
show  that  he  intended  them  to  be  kept  on  foot  as  an 
independent  property, 

ffood  V.  Phillips,  3  Beav.  513  ; 
Pitt  V.  PiU,  22  Beav.  294. 
2nd.  That  a  devise  of  property  specifically  described 
is  presumed,  when  no  contrary  intention  is  shown  in 
the  will,  to  include  all  the  testator's  interest  in  the 
property, 

Johnson  v.  WebsUr,  4  De  G.  M.  &  G.  474, 
and  that  a  general  residuary  devise  cannot  bo  con- 
sidered as  evidence  of  such  contrary  intention. 

Martindale,  for  the  defendant,  contended, 
Ist.  That  Uie  intention  whether  the  charges  were 
to  be  kept  on  foot  or  not  must  be  gathered  from  the 
instrument  itself,  and  he  argued  that  where  in  a 
case  such  as  the  present  the  fee-simple  of  the 
property  was  conveyed  to  uses  to  bar  dower,  whilst 
the  rent-charges  were  conveyed  to  a  trustee,  who  was 
not  the  grantee,  to  uses,  in  trust  for  the  purchaser  and 
his  heirs  or  assigns,  there  was  a  manifest  intention 
to  keep  the  charge  distinct  from  the  inheritance, 

Griee  v.  Shaw,  10  Hare,  76  ; 

Pitt  V.  PiU,  ubi  suprk  ; 

Gunter  v.  Gunter,  23  Beav.  571 ; 

Norton  v.  Smith,  4  E.  A;  J.  624. 
2nd.  That  the  specific  devise  of  the  property  was 
sufficiently  satisfied  by  supposing  it  to  pass  the 
property  subject  to  the  rent-charges,  and  there  was  no 
evidence  of  a  change  of  the  intention  to  keep  the  in- 
heritance separate  fi-om  the  rent-charges.  He  also 
remarked  tliat  the  property  was  subject  to  other  rent- 
charges  not  belonging  to  the  testator,  which  were  un- 
noticed in  the  will. 

Stuart,  Y.-C,  thought  that  the  deed  of  conveyanco 
was  evidence  of  the  intention  at  that  time  of  the  pur- 
chaser to  keep  the  rent-charges  distinct  from  tho 
inheritance  ;  but  he  thought  that  the  devise  must  be 
considered  as 'evidence  of  intention  to  pass  all  the 
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testator's  interest  in  the  property.  The  declaration, 
therefore,  must  bo  that  the  plaintiffs  were  entitled 
to  the  property  free  from  these  incomhrances,  and 
the  trnstee  mnst  be  ordered  to  conreythem  so  that 
they  be  extingnished. 


Wood,  V.-C.    ]  i&  The  State  Fire  Insue- 
23  May,  1863.    j  axce  Company. 

Winding  up  —  Priority  —  Claims  of  General 
Creditors  and  PoUcy-lholders  —  CiMxrge 
created  hy  Policy  of  Insurance — Marshalling 
— Costs. 

The  charge  created  mi  the  funds  of  an  insurance  com- 
pany by  a  policy  of  insurance  in  which  the  shareholders 
are  exonerated  from  personal  liaJbility,  entitles  the  policy- 
holder to  the  assistance  of  the  Court  in  preventing  sneh 
funds  from  being  wastedy  after  the  sum  assured  has 
faUen  due:  but  does  not  entitle  him  to  have  the  funds 
applied  in  satisfaction  of  his  claim  in  priority  to  other 
claims  which  have  become  matured  subsequently  to  his. 

Certain  funds  being  provided  by  the  deed  of  settle- 
ment for  the  satisfaction  of  all  claims  against  a  com- 
pany, and  having  proved  insufficient^  were  ordered  to 
be  applied  in  liquidation  of  the  claims  of  general  cre- 
ditors and  policyholders  pari  passu. 

The  Court  will  not  compel  the  general  creditors  in 
such  a  case  to  have  recourse  to  the  individual  share- 
holders before  receiving  a  dividend  out  of  the  assets  of 
the  company f  though  such  assets  are  the  only  fund 
applicable  in  satisfaction  of  the  claims  of  policy- 
holders. 

This  was  a  summons  adjourned  from  Chambers  to 
decide  questiona  as  to  the  mode  in  wliich  the  assets  of 
the  State  Fire  Insurance  Company  were  to  be  applied 
in  satisfaction  of  the  claims  of  the  poUcyholders  and 
the  general  creditors  of  the  company. 

The  company  was  registered  under  the  Act  7  ft  8 
Vict.  c.  110,  and  carried  on  business  under  a  deed  of 
settlement,  dated  the  12th  of  October,  1854,  and  of 
which  the  material  provisions  were  as  follows  : — 

Clause  3  defined  the  business  of  the  company  to  be 
the  effecting  of  assurances  against  loss  or  damage  by 
fire. 

Clause  7  required  the  directors  to  form  two  separate 
funds,  of  which  separate  accounts  were  to  be  kept, 
and  which  were  to  be  called  "The  Shareholders* 
Fund,"  and  ''The  Assurance  Fund:"  the  former  to 
consist  of  the  sums  paid  by  the  shareholders  in  respect 
of  their  shares,  and  the  accumulations  thereof :  the 
latter,  of  the  premiums  and  other  sums  received  in 
respect  of  assurances  effected  with  the  company,  and 
all  moneys  not  included  in  the  shareholders'  fund. 

Clause  8  provided  that  the  shareholders  should 
receive  out  of  the  profits  of  the  company  interest  at 
the  rate  of  tl,  per  cent,  on  the  instalments  paid  by 
them :  ladi  interest  to  be  paid  out  of  tiie  accumula- 


tions of  the  shareholders'  frmd,  so  far  as  that  would 
extend,  and  the  residue  out  of  such  of  the  acenmnla- 
tions  of  the  assurance  fund,  as  should  not  be  required 
for  the  purpose  of  providing  for  "the  engagements  or 
liabilities  of  the  company." 

Clause  9.  "All  claims  on  the  company  shall  be 
satisfied  out  of  the  assurance  fund  so  far  as  the  same 
will  extend,  and  in  case  of  a  temporary  deficiencj  of 
the  assurance  fund,  the  same  shall  be  paid  out  of  the 
shareholders'  fund,  and  the  last-mentioned  fund  shall  be 
reimbursed  out  of  the  first  moneys  which  shall  after- 
wards accrue  to  the  assurance  fund." 

Clause  47  empowered  the  directors  to  make,  issue, 
indorse,  and  accept  bills  of  exchange  and  promissory 
notes  in  the  name  and  on  account  of  the  company, 
but  only  for  the  purpose  of  discharging  existing 
claims  and  liabilities  against  or  upon  the  company, 
and  so  that  the  same  should  take  effect  only  on  the 
capital  stock  of  the  company,  and  should  be  binding 
on  the  shareholders  only  to  the  extent  of  their  shares 
and  interests  therein. 

Various  forms  of  policies  were  used  by  the  company. 
One  of  them  was  partly  in  the  following  terms  :— 

"...  The  capital  stock,  or  so  much  thereof  as  for 
the  time  being  shall  have  been  subscribed,  and  other 
the  stocks  and  funds,  securities  and  property  of  the 
said  company,  remaining,  at  the  time  of  any  claim  or 
demand  made,  unapplied  and  undisposed  of,  in  pur- 
suance of  the  trusts,  powers,*  and  authorities  contained 
in  the  deed  or  deeds  of  settlement,  shall  alone  be  liable 
to  answer  and  make  good  to  the  assured  and  to  the 
heirs,  executors,  or  administrators  of  the  assured,  all 
claims  and  demands  upon  the  said  company,  as  shall 
or  may  happen  from  the  destruction  or  damage  by  fire 
of  the  property  hereinbefore  described,  not  exceeding 
in  any  case  the  sum  or  respective  sums  hereinbefore- 
mentioned Provided  always,  and  it  is  hereby 

expressly  agreed  and  declared,  that  the  funds  and  the 
pro])erty  of  the  company  shall  alone  be  answerable  for 
the  payment  of  the  moneys  assured  by  this  poliey,  and 
that  no  director  of  the  company  by  whom  this  policy 
is  executed,  nor  any  other  proprietor  of  the  company, 
shall  be  resi)onsible  for  the  payment  of  or  contribution 
towards  the  moneys  assured  by  this  policy,  or  be 
liable  for  any  demand  against  the  company  on  any 
pretence  whatsoever  beyond  the  amount  of  the  unpaid 
part  for  the  time  being  of  his  or  her  sharo  or  shares 
in  the  subscribed  capital  of  the  company." 

This  form  mainly  differed  from  the  others  in  con- 
taining an  express  reference  to  the  deed  of  settlement 
Such  reference  was  wanting  in  the  others. 

The  company  was  being  wound  up  in  Chambers; 
and  the  assets  having  proved  insofiBcient  for  the  pay- 
ment of  the  claims  against  the  company  by  the  policy- 
holders and  genend  creditors,  the  following  questions 
arose  : 

1st  Whether  the  policies  charged  the  capital  of  the 
company  with  the  payment  of  the  sums  assured  in 
such  a  maimer  as  to  entitle  the  holders  to  payment  of 
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their  duma  out  of  the  asiets  in  prioiity  to  the  general 
creditors? 

2nd.  If  80,  whether  the  policyholders  had  any,  and 
irhatj  priority  inter  at  t 

A  farther  qneation  arose  in  this  way.  The  Times 
Afisaranee  Company  had  been  amalgamsted  with  the 
State  Company ;  and  aome  of  the  policyholders  of  the 
former  had  exchanged  their  policies  for  those  of  the 
latter  company ;  bat  others  had  continued  their  old 
policies,  paying  the  premiums  thereon  to  the  State 
Company,  who  had  given  receipts  for  the  sums  so  paid 
in  respect  of  these  policies,  which  they  thereby  guaran- 
teed. These  persons  claimed  either  to  be  general 
creditors  of  the  company  in  respect  of  the  guarantee, 
or  to  have  a  charge  on  the  assets  by  yirtue  of  their 
policies. 

Mt,  0.0.,  and  Druce,  for  the  official  manager, 
submitted,  that  the  creditors  and  policyholders  ought 
to  share  the  existing  fund  paripassUy 

Se  The  English  and  Iruh,  dx.y  SoeUty,  2  N.  R. 

107. 
They  urged  that  the  charge  on  the  assets  created  by 
a  policy  entitled  the  holder  to  a  receiver,  and  nothing 

more. 

Bagshawe,  for  the  creditors'  representative,  took  the 
same  line  of  argument 

Daniel,  Q.C,,  and  Westkike,  for  policyholders 
claiming  priority  over  the  others  in  point  of  time, 
distinguished  the  present  case  from  that  cited.  The 
word  ''clainu"  in  clause  9,  was  confined  to  claims 
imder  policies.  Each  policy  created  a  charge  on  the 
assets  of  the  company,  which  would  take  effect  from 
the  time  when  the  sum  thereby  assured  fell  due, 

Law  V.  The  Indisputable,  <£«.,  Society,  1  EL  &  J. 

223; 
Ite  Athenceum,  d:e,,  Society,  John.  633. 

Willcock,  Q.C,,  and  Roxburgh,  for  policyholders 
not  claiming  priority,  pointed  out  that  the  policies  in 
this  case  were  under  seal,  and  therefore  contracts  of 
the  company  itself,  and  not  merely  of  directors  on 
behalf  of  the  company,  as  in  the  case  of  The  English 
and  Irish,  itc.,  Society.  In  many  of  the  policies  there 
was  no  reference  to  the  deed  of  settlement,  which 
therefore  did  not  bind  the  policyholders.  The  deed  of 
settlement  was  not  in  the  same  terms  as  that  in  the 
case  cited. 

Bristawe,  for  Hmes  policyholders  who  had  not 
exchanged  their  policies. 

Wood,  Y.-C,  said,  that  notwithstanding  the  differ- 
ences in  the  form  and  wording  of  the  policies,  and  the 
deed  of  settlement  which  had  been  pointed  out  by 
Mr.  WiUcock,  the  case  was  undistinguishable  from 
that  of  The  English  and  Irish,  dee.,  Society.  Every 
person  contracting  with  the  company  must  be  held  to 
be  affected  with  notice  of  the  deed  of  settlement,  the 
claiuoa  of  wMch,  material  to  the  present  question, 


were  the  8th  and  the  9th.  It  had  been  suggested  that 
the  word  **  claims  '*  in  the  latter  of  these  clauses  was 
limited  to  claims  under  policies ;  but  looking  at  these 
two  clauses  together,  and  at  clause  47,  he  must  hold 
tlmt  the  word  extended  to  claims  in  respect  of  all 
liabilities  of  the  company. 

The  object  of  these  clauses  was  to  provide  that  the 
liabilities  should,  as  £&r  as  possible,  fall  on  the  assets 
of  the  company,  and  not  on  the  individual  shareholders. 
In  the  case  of  a  policy,  such  liability  fell  entirely 
on  the  assets  by  reason  of  the  special  contract  entered 
into.  Whenever,  therefore,  the  sum  assured  became 
due,  the  policyholder  had  a  right  to  come  to  the 
Court,  and  have  the  assets  applied  in  satisfaction  of 
his  claim.  In  this  sense  the  policy  created  a  charge 
on  the  assets  of  the  company.  But  his  Honour  felt 
that  some  expressions  which  had  fallen  from  him  in 
the  case  of  Law  v.  The  Indisputable,  dx..  Company 
were  too  strong,  and  though  he  adhered  to  what  was 
there  decided,  he  could  not  hold  that  charges  created  by 
policies  of  assurance  took  effect  in  order  of  date.  The 
true  doctrine  in  regard  to  them  was  settled  by  the 
decree  in  the  case  of  Evans  v.  Coventry  on  appeal  (26 
L.  J.  (n.  8.)  Ch.  400),  under  which  the  funds  which 
were  the  subject  of  litigation  in  that  suit  were  appro- 
priated to  all  those  who  had  matured  claims  at  the 
period  of  distribution.  So  long  as  the  fund,  therefore, 
was  not  distributed  under  some  judicial  process,  all 
persons  having  claims  against  it  were  entitled  to  bo 
paid  thereout  pari  passu. 

The  result  in  the  present  case  was  that  the  assets  of 
the  company  were  applicable  in  payment  of  the  claims 
of  the  general  creditors  and  policyholders  pari  passu. 
The  substantial  difference  between  the  position  of  a 
general  creditor  and  a  policyholder  was  that  the 
former  had  no  right  to  a  reeeirer;  he  could  only  tako 
what  he  could  get  under  an  execution,  issued  either 
against  the  society  or  its  individual  members ;  whereas 
the  policyholder,  having  a  claim  against  a  specified 
fund  and  nothing  else,  had  a  right  to  prevent  that 
fund  being  wasted. 

As  in  the  case  of  Tlie  English  and  Irish,  4x., 
Society ^  he  coidd  not  compel  the  general  creditors,  who 
had  a  double  remedy,  to  wait  and  see  what  they  could 
get  by  a  process  against  the  individual  shareholders, 
before  allowing  them  any  share  of  the  funds  in  hand. 
The  order,  however,  which  he  would  now  make, 
would  be  without  prejudice  to  any  question  as  to 
marshalling. 

It  was  imnecessary  for  Mr.  Bristoicc's  clients  to 
appear  ;  the  result  to  them  was  the  same  whether  they 
were  general  creditors  or  policyholders,  and  their  costs 
would  therefore  be  disallowc(i  The  costs  of  all  other 
parties  must  be  paid  out  of  the  fund  in  hand. 

Minute. — ^The  official  manager  to  be  at  liberty  to 
apply  the  moneys  now  in  his  hands  in  payment  to 
all  the  creditors  of  the  company  (w^ually  and  ^rithout 
any  preference  or  priority  to  any  particular  creditor  or 
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class  of  creditors)  of  a  dividend  on  the  amount  of  the 
debts  due  to  such  creditors  respectively.  The  costs  of 
all  parties  (except  those  of  the  Times  policyholders) 
to  be  paid  out  of  such  moneys,  and  the  order  to  be 
without  prejudice  to  any  question  as  to  marshalling. 

Woody  V,-C.   }   Ernest  v.  Partridge. 
25  May,  1863.    ) 

Practice — Costs — Taxation  —  Cons.  Ord,   XL, 
r.  ^2— Order  of  6  March,  1860. 

A  demurrer  hamtig  been  allowed  vHih  ooatSj  the 
following  items  on  taxation  of  costs  were  alloioed  and 
disallowed  respectively : — 

1st  Costs  of  solicUor*s  eonfciretices  with  counsel  to 
advise  as  to  demurring : — allowed. 

2nd.  Costs  of  perusing  interrogatories  served  before 
demurrer : — disallowed. 

Zrd.  Costs  of  preparing  *'  observations^*  to  eownseVs 
brief Sf  inehtding  marginal  iu>tes  and  an  index  to  the  bill, 
which  teas  very  long : — disallowed. 

This  was  a  motion  by  the  defendants,  Fry  &  Par- 
tridge, to  yary  the  taxing  master's  certificate. 

A  demurrer  by  those  defendants  had  been  allowed 
with  costs,  and  without  liberty  to  amend.  On  taxation 
the  master  disallowed  three  items. 

Ist.  Two  sums  of  13«.  id.  for  the  solicitor  attending 
counsel  twice  in  conference  to  advise  as  to  demurring, 
the  counseVs  fees  for  the  conference  being  allowed. 

2nd.  The  solicitor's  fees  for  perusing  interrogatories. 

3rd.  The  solicitor's  fees  for  preparing  observations 
to  the  briefs  of  counsel,  including  marginal  notes  and 
an  index  to  the  bill. 

The  bill  was  of  great  length,  and  dealt  with  a  great 
variety  of  matters,  in  many  of  which  the  demurring 
defendants  had  no  interest.  The  nature  of  the  case 
may  be  gathered  from  the  report  on  a  similar  demurrer 
by  another  defendant  (1  N.  R.  425).  Interrogatories 
were  served  on  the  defendants  before  they  demurred. 

Oifard,  Q.C.,  and  Cracknall,  for  the  motion, 
referred  to, 

Cons.  Ord.  XL.  rule  32  ; 

Schedule  to  Order  of  March  6,  1860. 

Roll,  Q.C,9  Dc  GeXf  and  Harding  for  the  plaintiff. 

Wood,  V.-C,  without  calling  on  the  plaintiff's 
counsel  as  to  the  second  and  third  items,  held  that 
they  could  not  be  allowed.  The  fee  for  perusing  inter- 
rogatories was  a  new  fee  introduced  for  the  first  time 
by  the  Order  of  March  6, 1860.  Formerly  the  interro- 
gatories formed  part  of  the  bill,  and  the  fee  for  perusal 
of  the  bill  included  that  for  perusing  the  interroga- 
tories. The  words  in  the  Schedule  to  the  new  Order 
were,  *'The  solicitor  of  the  party  answering  interro- 
gatories, for  perusing  the  interrogatories,**  wluch  would 
not  apply  to  a  case  where  no  answer  was  put  in.  It 
was  true  that  the  defendants  might  have  demurred  to 


part,  and  answered  part  of  the  bill,  and  it  mi^t  hsTe 
been  necessary  to  read  the  interrogatories  through  in 
that  case,  but  it  was  sufficient  to  say  the  defendsnts 
had  not  adopted  that  course.  The  interrogatories  need 
not  have  been  perused  untU  the  demurrer  had  been 
heard ;  and  the  defendants  could  not  be  allowed  to 
put  the  plaintiff  to  any  additional  expense  occasioned 
by  their  commencing  a  second  mode  of  defence  to  the 
bill  before  the  first  was  disposed  of. 

As  regarded  the  "observations,"  his  Honour  also 
agreed  with  the  taxing  master.  On  demurrer  **  obser- 
vations "  to  the  brief  were  unnecessary.  The  index 
and  marginal  notes  were  no  doubt  a  great  convenience, 
and  might  possibly  be  allowed  as  between  solicitor  and 
client ;  but  as  between  party  and  party  the  costs  of 
them  could  not  be  specially  allowed,  but  must  be  con* 
sidered  as  included  in  the  fee,  per  folio,  for  perosing 
the  bill 

The  solicitor's  costs  of  attending  counsel  in  con* 
ference  his  Honour  thought  should  be  allowed.  The 
master  had  stated  that  the  fees  paid  to  counsel  for 
advising  were  moderate  :  and  it  was  a  saving  to  the 
plaintiff  to  allow  conferences  with  counsel  to  explain 
the  case,  for  otherwise  higher  fees  would  be  necessaiy 
for  counseL 

Wood,  V.-C.   I   Nbedham  v.  Oxlet. 
26  May,  1863.    J 

Practice — Patent — Tssite, 

The  Court,  in  a  suit  respecting  the  infringemieHi  of  a 
patenif  will  grant  an  issue  to  determine  whether  the 
invention  described  in  the  specifieationg  is  actually  thai 
for  which  the  patent  uhu  granted. 

This  was  a  suit  respecting  the  infringement  of  the 
plaintiff's  patent,  and  it  had  been  arranged  that  cer- 
tain issues  should  be  tried  before  his  Honour  and  a 
jury. 

One  of  the  proposed  issues  was  the  following  :— 
'*  Whether  the  alleged  invention,  as  described  and 
claimed  by  William  Needham,  and  James  Kite,  in  the 
specification  of  the  letters  patent,  granted  to  them  for 
*  Improvements  in  machinery,  and  apparatus  for  ex- 
pressing liquid  or  moisture  from  substances,'  and 
dated  the  14th  day  of  July,  1853,  was  the  invention 
for  which  Her  Majesty  granted  the  said  letters  patent." 

SirS,  Cairns,  Q.C.  (with  him,  Bagshawe  and  Need* 
ham),  for  the  plaintiffs,  objected  that  this  iasae  raised 
a  question  of  construction,  and  not  a  question  of  fact. 

Aston  (with  him,  CHffard,  ^C),  for  the  defendants, 
said,  that  the  issue  was  intended  to  raise  the  question 
which,  at  Common  Law,  would  be  raised  by  a  plea  of 
non  concessit. 

Wood,  Y.-C,  said,  that  thou^  in  general  such  a 
question  would  be  one  of  construction,  yet  it  might, 
under  peculiar  circumstances,  turn  out  to  involve  a 
question  of  fact.     It  would,  therefore,  be  safer  to  have 
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this  Usue,  especially  as  at  Common  Law  the  question 
vould  be  raised  by  a  plea  of  non  eoneesni. 

It  was  then  arranged  that  the  issue  should  stand  in 
the  following  form  :—  i 

"Whether  Her  Majesty  the  Queen  did  grant  the  j 
letters  patent,  dated  the  14th  day  of  July,  1858,  for 
the  alleged  invention,  as  described  and  claimed  by 
William  Needham  and  James  Kite,  in  the  specification 
of  the  letters  patent,  granted  to  them  for  '  Improve- 
ments in  machinery,  and  apparatus  for  expressing 
liquid  or  moisture  from  substances. 


t  )> 


Wood,  V,-C.  1  Hodgson  v.  Eakl  op  Bective. 
6,  7,  27  May,  1863.  ) 

Will — Ccmstmctton — Residtutry  Devise  ofBealtt/ 
—jRendtiary  Bequest  of  Peraowdty—Execur 
t&ry  Devise  —  Intermediate  Iiicome  pending 
Contingency — Intestacy, 

A  residuary  devise  of  recUiy  does  not  carry  with  it 
iKcome  not  expressly  disposed  off  hut  it  resitlts  to  the 
heir  at  law  as  undisposed  of. 

Secus,  as  to  personalty,  a  residtutry  bequest  of  which 
or  of  a  share  of  which  carries  with  it  ex  vi  termini 
aU  the  income  of  such  residue  or  share  of  residue, 
thmtgh  not  expressly  disposed  of  for  the  benefit  of  the 
UfjaJUes. 

Where  a  testator  gave  the  residue  of  his  real  estate  to 
uses  cmnmencing  with  an  easectUory  devise  to  an  unborn 
penon,  and  gave  two-thirds  of  the  residue  of  his  per- 
sonalty to  trustees  upon  trust  to  invest  in  real  estates, 
to  he  settled  to  uses,  which  were  the  same  as  those 
declared  of  his  residuary  realty: — 

Held,  that  the  tyrdinary  rule  applied  to  (he  interme- 
diate  ineome  of  each  class  of  property. 

As  to  the  realty,  that  there  was  an  intestacy  as  to  such 
ineome,  and  it  resulted  to  the  heir  at  law. 

As  to  (he  personalty,  that  there  was  no  intestacy,  and 
that  the  income  should  be  accumulated,  and  be  added  to 
the  corpus  to  be  laid  out  in  land. 

William  Thompson,  by  his  will,  dated  2nd  March, 
1853,  devised  to  trustees  in  fee  his  Kirkby  Lonsdale 
and  Mansergh  estates  to  the  use  of  his  wife  for  life, 
with  remainder  to  the  use  of  the  trustees  during  the 
life  of  his  daughter,  tho  defendant,  the  Countess  of 
Bective,  upon  trust  to  pay  the  rents  to  the  Countess 
for  her  separate  use,  without  power  of  anticipation, 
with  a  proviso  for  the  cessor  of  such  estate  for  tho 
Countess's  life  in  the  event  of  the  Earl  of  Bective 
Woming  Marquis  of  Headfort,  or  of  the  Countess  or  the 
Earl  or  any  future  husband  of  hers  letting  the  man- 
sion-house, with  remainder  to  tho  use  of  tho  Countess's 
Jwns  bom  in  the  testator's  lifetime  (except  the  defen- 
dant Lord  Kenlis  or  the  eldest  son  for  the  time  being 
of  the  Countess  being  heir  or  heir  apparent  of  the 
Earl)  snocessively  for  life,  with  remainder  to  their  first 
and  oihier  sons  successively  in  tail  malci  with  re- 


mainder to  each  of  the  Countess's  sons  bom  after  the 
testator's  death  (except  an  eldest  son  for  the  time 
being  of  the  Countess  being  heir  or  heir  apparent  of 
the  Earl)  successively  in  tail  male,  with  remainder  to 
Lord  EenUs  for  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  male,  with  remainder 
to  Lord  Kenlis  in  tail  male,  with  further  remainders 
and  with  an  idtimate  remainder   to   the  testators 
light  heirs.      And  the  testator  directed  that 'if  any 
person  or  persons  who  would,  if  the  now  stating 
direction  had    not    been    inserted,    have   been    en- 
titled to  the  possession  or  the  receipt  of  the  rents 
and  profits  of  the  said  real  estates  respectively,  as 
tenantfor  life  or  tenant  in  tail  by  purchase,  should  be 
under  the  age  of  21  years,  his  trustees  should,  during 
the  minority  or  respective  minorities  of  such  person  or 
persons,  receive  the  rents  and  profits,  and  manage  the 
estates,  and  after  satisfying  annual  charges,  and  pay- 
ing such  sum  or  sums  as  the  trustees  should  think 
proper,  for  the  maintenance  and  education  of  such 
minor  or  minors,  accumulate  the  residue  by  invest- 
ing them,  and  stand  possessed  of  the  accumulations 
upon  such  tmstSy  ftc.,  as  the  same  would  be  held  if 
the  same  were  moneys  arising  frt>m  sales  under  the 
power  of  sale  and  exchange  contained  in  the  will. 
As  to  all  the  rest  and  residue  of  the  testator's  real 
estates  and  his  chattels  real,  the  testator  devised  and 
bequeathed  the  same  to  his  trustees  in  fee  and  abso- 
lutely to,  for,  and  upon  the  uses,  trusts,  intents,  and 
purposes,  and  with,  under  and  subject  to  the  powers, 
provisoes,   directions,  and  declarations  thereinbefore 
limited,  expressed,  directed,  and  declared  to  take  effect 
from  and  after  the  decease  of  the  testator's  wife  and 
the  Countess,   or  the  sooner  determination  of    the 
estate  limited  to  the  trustees  during  the  life  of  the 
Countess   of  the    Kirkby  Lonsdale    and    Mansergh 
estates,  with  a  provision  postponing  the  period  of 
vesting  of  the  chattels  real,  in  the  case  of  tenants  in 
tail  by  purchase,  until  21.     The  testator  bequeathed 
the  residue  of  his  personal  estate  and  effects  to  his 
tnistees  in  trust  to  convert,  and  until  the  proceeds 
should  be  invested  in  the  purchase  of  real  estates,  to 
invest,  and  pay  the  income  in  such  manner  as  the  rents 
of  the  real  estates  to  be  purchased  would  be  payable. 
And  he  directed  his  trastees  to  invest  two  equal  third 
parts  of  the  residuary  personal  estate  in  the  purchase 
of  freehold  or  copyhold  hereditaments  in  England  or 
Wales  (certain  counties  being  preferred),  and  to  settle 
the  same  to,  for,  and  upon  the  same  uses,  trusts,  in- 
tents and  purposes,  and  with,  under,  and  subject  to  the 
same  powers,  provisoes,  directions,  and  declarations, 
as  were  thereinbefore  limited,  expressed,  directed,  and 
declared  to  take  effect  from  and  after  the  death  of  the 
testator's  wife  and  the  Countess,  or  the  sooner  deter- 
mination of  the  estate  limited  to  the  trustees  during 
her  life  of  the  Kirkby  Lonsdale  and  Mansergh  estates ; 
and  the  testator  directed  the  remaining  third  part  to  be 
laid  out  in  real  estate,  to  be  settled  upon  Lord  Kenlis 
for  life,  and  his  first  and  other  sons  in  tail  male,  with 
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remaifider  to  uses  declared  in  the  same  words  as 
those  of  the  real  estate  to  be  purchased  ifith  the 
other  two  thirds.  The  testator  appointed  hia  tmatees 
executors. 

By  a  codicil,  dated  the  18tli  of  January,  1854,  the 
testator  deyised  the  Bamacro  estate  (which  he  had 
contracted  to  purchase)  to  his  trustees,  to  uses  declared 
in  the  same  words  as  those  of  the  estates  to  be  pur- 
chased with    two*  thirds  of  the    residuary   personal 

estate. 

Tlie  testator  died  on  the  10th  of  March,  1854. 
Lady  Bective  was  his  only  child  and  sole  heiress- at-law. 
Lord  Kenlis  was  her  only  son  at  the  date  of  the  will 
and  the  testator's  death,  and  also  the  heir-apparent  of 
the  EarL     The  Countess  has  had  no  son  bom  since. 

Mrs.  Thompson  (the  widow)  and  the  Countess  were 
the  only  persons  entitled  to  share  in  the  testator's 
undisposed-of  personal  estate.  .Mrs.  Thompson  died 
in  1861,  having,  by  her  will,  bequeathed  all  her 
property  to  the  Countess.  Lord  Bective  proved  her 
wilL 

The  bill  was  filed  by  the  trustees,  and  prayed  that 
the  rights  and  interests  of  the  several  persons  claiming 
to  be  interested  in,  or  entitled  to,  the  benefit  of  the 
trusts  of  the  testator's  residuary  real  and  personal 
estate,  and  the  accumulations  of  the  annual  income 
thereof,  might  be  ascertained. 

For  HxB  Earl  and  Countess  it  was  contended,  that 
the  annual  income  of  the  residuary  real  estate,  and  of 
two-thirds  of  the  residuary  personal  estate,  until  the 
Countess  should  have  a  second  son,  or  die  without 
having  had  one,  was  undisposed  of,  and  went  to  the 
heiress-at-law  and  next  of  kin  of  the  testator  re- 
spectively. 

For  Lord  Kenlis  it  was  contended,  that  either  the 
income  should  be  accumulated  for  the  benefit  of  the 
persons  who  might  ultimately  become  entitled,  or 
Lord  Kenlis  was  entitled  to  a  vested  estate  in  posses- 
sion, liable  to  be  divested  on  the  takers  under  prior 
limitations  coming  into  esse, 

Wickeiis  (with  him  EoUj  Q.  C. ),  for  the  trustees. 

The  Solicitor-Oeneralf  HobhmtM,  Q.  C,  and  F, 
Hawkins,  for  the  Earl  and  Countess  of  Bective,  relied 
principally  on 

Hopkins  v.  Hifpkins,  Cas.  t.  Talb.  44;  s.  c,  at 
later  stages,  1  Atk.  581 ;  1  Yea  sen.  268 ;  and 
more  fully  set  out  in  Hargrave's  note  (1),  vii. 
2  to  Co.  Lit.  ;  271  b. 
As  to  the  real  estate,  the  authorities  were  dear  in 
their  favour.     It  appeared  from  the  decree  made  by 
Sir  J.  Jekyll,  M.R.,  in  Hopkins  v.  Hopkins  (a  copy  of 
which  they  had  obtained  from  the  Registrar's  book), 
that  the  devise  in  that  case  was  a  general  one  of  all 
the  testator's  real  estates,  and  ther^ore  exactly  equi- 
valent to  the  residuary  clause  in  the  present  case. 
Hopkins  v.  Hopkins  had  been  followed  in, 
JOuffield  V.  Duffield,  1  Dow.  &  CL  268 
WiUs  V.  Wills,  1  Dr.  &  W.  489. 


The  present  case  was  distinguishable  £rom  the  class  dL 
cases  represented  by 

Genery  v.  FUzgercUdf  Jac  468, 
where  the  residuary  realty  and  personalty  beiog  given 
in  one  series  of  limitations  as  a  mixed  fund,  the  Conrt 
had  imputed  to  the  testator  an  intention  that  the 
income  of  the  realty  should  be  disposed  of  in  the 
same  manner  as  the  personalty.  The  case  was, 
in  fact,  Genery  v.  Fitzgerald  i  eonverso,  for  here 
the  Court  would  discover  an  intention  that  the  income 
of  the  personal  estate  ^ould  follow  the  rents  of  the 
realty. 

As  to  the  residuary  personal  estate,   the  ordinary 
rule  of 

Green  v.  Ekins,  2  Atk.  473, 
was  subject  to  evidence  of  a  contrary  intention.  In 
Hopkins  v.  Hopkins,  the  residuary  personalty  was 
directed  to  be  laid  out  in  lands,  to  be  settled  to  Ihe 
same  uses  as  the  residuaiy  realty,  and  it  appeared  from 
the  registrar's  book  (see  also  Hargraves  note,  vii 
suprd),  that  by  the  decree  of  the  Master  of  the  Bolls, 
affirmed  by  Lord  Chancellor  Talbot,  the  heir  was 
declared  entitled  to  the  surplus  produce  of  the  personal 
estate,  as  well  as  the  intermediate  rents  of  the  real 
estate.     That  case  was  decided  before 

Ackroyd  v.  Smithson,  1  Bro.  C.  C.  503, 
which  decided  that  there  was  no  resulting  trust  to  the 
heir  of  money  to  be  invested  in  real  estate  ;  but  tbe 
principle  of  it,  viz.,  that  fhe  intermediate  profits  of 
the  personalty  were  undisposed  of,  made  it  a  cL'ar 
authority  for  the  next  of  kin  under  the  will  now  before 
the  Court 
[Wood,  V.-C,  referred  to, 

Phipps  r.  Ackers,  3  CI.  &  F.  702.] 
Then,  again,  the  division  of  the  personalty  into 
thirds  made  it  impossible  to  apply  the  doctrine  of 
Green  v.  Ekins,  for  if  the  intermediate  income  of  the 
two-thirds  was  **  residue,"  it  should  be  again  divided 
into  thirds,  and  not  all  be  accumulated  for  the  takers  ot 
the  two-thirds.  The  case  from  this  point  of  view  fell 
within  the  principle  of 

Skrymsher  v.  NorthcoU,  1  Swans.  66Q ; 

Humble  v.  Shore,  7  Hare,  247. 
They  also  referred  to 

Fallerton  v.  MarUn,  1  Dr.  &  Sm.  31  ; 

Wyndham  v.  Wyndham,  3  Bro.  C.  C.  58  ; 

Bhaw  X.  Cunliffe,  4  Bro.  C.  C.  144  ; 

Bidlock  V.  SUm^,  2  Yes.  521. 

Sir  H.  Cairns,  Q^C.,,  Giffard,  Q.C.,  and  Ersljiaf-, 
for  Lord  Keulis,  relied  on  the  rule  laid  down  in 

Green  v.  Ekins,  ubi  suprd  ; 
that  a  gift  of  residue  of  personalty  carried  all  the 
intermediate  fruits.  That  rule  was  not  sbakca  by  the 
decree  made  as  to  the  personalty  in  Hopkins  v.  Ho]^bi»i. 
The  point  does  not  appear  to  have  been  argued  :  a&d 
the  decision  ap|)ears  to  have  been  eome  to  ou  the 
erroneous  assumption  which  prevailed  befoM  Ackroyii 
V.  Smilhson, 
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As  to  the  realty,  the  point  was  governed  by 

Gtnery  v.  J^Uzyerald,  ubi  auprd  ; 
for  it  could  make  no  difference  whether  the  realty  and 
personalty  were  given  in  one  clause,  or  in  two  clauses 
containing  precisely  the  same  limitations, 

Giiaan  v.  Lord  MoTU/art,  1  Ves.  485  ; 

Aeken  v.  Ph^tps,  3  CI.  &  F.  665  ; 

Phipps  V.  AckerSf  3  CL  &  F.  702  ; 
Or  again, 

Turtan  v.  Lambarde,  1  De  G.  F.  &  J.  495, 
was  an  authority  for  holding  that  Lord  Eenlis  was 
inuuediately  entitled  in  possession  to  the  income  of 
the  estates 

[Wood,  V.-C,  said  he  should  not  require  a  reply  as 
to  the  real  estate.] 

The  Solicitor- General  then  replied  as  to  the  per- 
sonalty. 

27  Mat,  1863. 

Wood,  V.-C,  in  now  delivering  judgment,  said 
that,  as  to  the  realty,  the  case  was  covered  by  the 
anthorities.  The  limitations  of  the  Kirkby  Lonsdale 
and  Mansergh  estates,  subsequent  to  Lady  Bective's 
interest,  would,  if  they  stood  alone,  have  created  an 
executory  devise  in  her  second  son.  In  effect,  then, 
you  had  an  executory  devise  of  the  residuary  real 
estates  to  her  second  and  other  sons,  when  they  should 
come  into  esse.  Any  estate  in  Lord  Kenlis,  therefore, 
was  expectant  on  the  happening  of  a  contingency,  and 
there  was  no  express  disposition  of  the  intermediate 
rents  and  profits  pending  the  suspense  of  vesting.  It 
%as  quite  settled,  since  Hopkins  v.  Hopkins,  that  an 
executory  devise  of  real  estate,  which  did  not  take  effect 
until  the  happening  of  some  event,  woiild  not  carry  any 
interest  in  the  intermediate  rents  and  profits,  but  they 
would  go  to  the  heir  at  law.  That  rule  had  been  fol- 
lowe<l  down  to  Jhtffield  v.  Ihiffield,  and  Wills  v.  Wills  ; 
and  it  was  impossible  now  to  contend,  in  the  absence 
of  a  clear  gift  of  the  rents  and  profits,  that  any  gift 
could  be  presumed,  either  in  &vour  of  persons  in 
f^  awaiting  the  contingency,  or  for  the  persons 
first  conung  into  esse,  or,  lastly,  for  the  purpose  of 
af^nmiilation.  Such  a  presumption  was  excluded, 
unlesd  something  appeared  on  the  faco  of  the  will 
to  lead  to  it.  There  was  every  ingredient  hero 
which  existed  in  Hopkins  v.  Hopkins,  including  an 
express  clause  for  accumulation  in  a  given  event ; 
unless,  indeed,  the  mere  circumstance  of  the  word 
"residue"  being  used  in  this  will  could  be  considered 
to  make  a  difference.  There  were  two  classes  of  cases 
in  which,  apparently,  a  contrary  rule  had  been  fol- 
lowed. The  leading  case  of  the  first  class  was 
^phens  T.  Stephens  {Cos,  t.  Talb.,  228).  It  was 
there  held,  that  if  in  a  devise  of  a  particular  estate 
the  intermediate  rents  and  profits  were  not  expressly 
dUiKwed  d^  and  the  will  contained  a  residuary  devise 
of  real  estate,  those  intermediate  rents  and  profits 
rwased  by  itut  residuary  devise.  That  would  not  affect 
^^le  appUoatlim  of  the  ordinaiy  rule  to  the  present 
Vol,  II. 


case.  The  second  class  of  cases  were  represented  by 
Genery  v.  Fitzgerald,  In  that  case  there  was  a  general 
gift  of  all  the  testator*s  real  and  personal  estate,  as 
one  mixed  fund,  in  a  series  of  limitations.  Inasmuch 
as  the  gift  of  the  residuary  personalty,  by  the  rule 
of  law,  carried  the  intermediate  profits,  the  Ck>urt 
inferred  an  intention  that  the  intermediate  rents 
should  pass  in  the  same  manner  as  the  profits  of  the 
personalty,  and  decided  accordingly.  An  observation 
had  been  made  in  the  present  case,  that  it  was  singular 
that,  when  the  limitations  of  the  two-thirds  of  the 
personalty  and  those  of  the  residuary  realty  were 
precisely  similar,  the  construction  of  the  two  clauses 
should  be  different.  The  doctrine  of  our  law  in  favour 
of  the  heir — no  doubt  an  artificial  one— had  given  rise 
to  the  different  rules  of  construction  applied  to  the  two 
classes  of  property.  There  was  no  reason,  however, 
why  the  Court,  having  held  the  doctrine  above-stated 
where  there  was  a  mixed  fund,  should  apply  the  same 
doctrine  where  the  testator  had  carefully  and  delibe- 
rately distingiiished  between  the  realty  and  the  per- 
sonalty. The  circumstance  that  this  was  a  gift  of  the 
**  residue  "  of  real  estate  would  not  make  any  diffe- 
rence in  the  construction.  Formerly  every  devise  of 
real  estate,  whether  residuary  or  not,  was  specific. 
That  wds  altered  by  the  Wills'  Act,  so  far  as  to  sweep 
into  a  residuary  devise  whatever  real  estate  the  testator 
died  possessed  of,  but  not  so  as  to  change  the  rule  of 
construction,  that  the  heir  could  not  be  disinherited 
without  express  words,  or  what  the  Court  regarded  as 
a  manifest  intention. 

His  Honour,  therefore,  following  Hopkins  v.  Hop- 
kins, felt  bound  to  declare  that  Lady  Bective,  as 
sole  heiress-at-law  of  the  testator,  was  entitled  to  the 
intermediate  rents  and  profits  of  the  ixisiduary  real 
estate,  as  undisposed  of. 

As  to  the  two-thirds  of  the  personalty,  the  case  was 
equally  clear  on  the  authorities,  commencing  with 
Green  v.  Bkins,  the  other  way.  Where  a  testator  gave 
personal  estate,  he  gave  all  its  produce,  and  a  gift  of 
residuary  personalty,  ex  vi  termini  carried  with  it 
all  intermediate  profits.  If  Hopkins  v.  Hopkins  had 
been  good  law  on  this  point,  it  would  have  been  an 
authority  in  favour,  not  of  the  next  of  kin,  but  of  the 
heir.  But  the  decree  on  this  point  was  bad  law ;  and  it 
appeared  to  have  been  made  under  the  influence  of 
the  fallacy,  entertained  by  Judges  of  the  greatest 
eminence  before  the  decision  in  Ackroyd  v.  Smithson, 
but  which  now  seemed  transparent.  The  fallacy  con- 
sisted in  allowing  the  will  to  operate  to  the  extent  of 
a  conversion,  but  not  in  favour  of  persons  taking  under 
the  will,  but  of  the  heir  taking  against  it.  As  soon  as 
the  proposition  was  reduced  to  clear  terms,  it  wa.s  at 
once  seen  to  be  a  solecism  that  the  heir  should  take 
any  part  of  personalty  under  an  intestacy.  The  two- 
thirds  of  the  personalty  in  the  present  case  were  given 
with  all  their  produce.  The  mere  circumstance  that  a 
part  of  it  might  have  been  invested  in  real  estate  did 
not  alter  its  character ;  the  produce  was,  nevertheless, 
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personalty,  and  remaineil  so  until  tho  will  had  oi)erated 
upon  it. 

The  is)UcUctr-Gcneral  had  argiied  that  some  difficulty 
arose  from  the  division  of  tho  jicrsonaUy  into  thirds  ; 
and  that  the  case  was  similar  to  i<]n'}fin^hj'r  v.  North- 
coiA.  His  Honour  found  somo  difliculty  in  following 
the  argument,  and  thought  that  that  case  had  no  bear- 
ing on  tho  point  in  question.  It  was  simjdy  a  rase  of 
failure  of  a  gift  of  a  ^wrtion  of  tho  residue,  wliich,  of 
course,  went  to  the  next  of  kin.  Nor  coiUd  he  accept 
the  argument  that  tliis  case  was  Genei-y  v.  Fityjcrald 
^  concerso.     That  case  turned  not  on  any  "  attraction" 


of  the  realty  by  tho  personalty,  but  on  an  inference  hy 
the  Coui-t  from  particular  circumstances  of  the  testa- 
tor's intention. 

Mis  Honour  held,  that  there  wad  no  intestacy  of  any 
part  of  the  income  of  the  two-thinls  of  the  reversionan 
jjorsonjilty,  and  that  the  intermediate  income  sh«<u;l 
be  ad'lt'd  to  the  corpus,  and  invested  in  puichavs  of 
real  estate  to  be  settled  to  tho  uses  directed  by  tlh 
will. 

His  Honour  added,  that  ho  mode  no  deckratio:. 
as  to  chattels  real,  it  not  appearing  whether  there 
were  any. 


COMMON   LAW. 


Q    2  /EarTERK  CoiTNTIEfl  RAILWAY, 

22  April.         )  Appellants,  v.  The  Churcii- 

23  Mat  18C3      f  ^^^^^^^  ^^^  Overkeerr  of 

\  Great  Amwell,  Respondents. 

Rating  —  Railway  —  Earnings  of  Stations  — 
Direct  and  Indirect  Sources  of  Profit  — 
"  Terminals:' 

In  assessing  to  the  poor-rate  the  Um  of  railicay  pass- 
ing through  amy  jmrish,  the  **  terminals*^  {that  is,  the 
sums  which  w&uld,  if  the  line  aiid  the  stations  were 
owned  by  different  companies,  he  allotted  as  the  earn- 
ings of  Vie  stations)  are  to  be  considered  as  paH  of  tlie 
general  earnings  of  the  line^  and  the  expenses  of  earn- 
ing them  as  part  of  the  general  expenses  ;  and  the  stations 
are  to  be  regarded  as  only  indirectly  contributing  to  the 
profits  of  the  line,  and  a'tt  cojiscqucntly  to  he  rated  cut 
land  and  buildings  whose  value  is  enhanced  by  their 
capacity  of  being  employed  in  connection  with  the  line. 

Tliis  WAS  an  uppeal  against  a  poor-rate  for  tho  parish 
of  Great  Amwell,  Hertfordshire,  whereby  the  appel- 
lants were  assessed  in  respect  of  that  portion  of  their 
lino  of  railway  which  is  situate  in  the  said  parisli. 

The  Court  of  Quarter  Sessions,  without  expressing 
any  opinion  on  the  question  herein  raised,  confirmed 
the  rate,  subject  to  the  decision  of  this  Court  on  the 
following  case  : — 

The  appellants  arc  tho  owners  of  a  railway  between 
London  and  Hertford,  and  common  carriers  of  goods 
and  paswngers  thereon.  The  portion  of  the  said  rail- 
way which  nma  through  the  reepondcnts'  parish  is 
about  three  miles  in  length,  and  includes  the  Ware 
station.  The  appellants  maintain  at  the  said  station, 
as  well  as  at  each  of  their  other  stations,  and  at  the 
termini  on  the  said  railway,  a  large  staff  and  appli- 
ances, consisting  of  serrants,  horses,  buildings,  turn- 
tables, &c.,  for  the  purposes  chiefly  of  their  goods 
traflic,  but  some  of  the  serrants^  and  portions  of  some 


of  the  buildings,  are  also  used  for  accommodatinc 
passengers.  The  appellants  make  a  gross  charge  of  so 
much  per  ton  for  goods  carried  on  their  railway,  which 
charge  includes  both  tho  carriage  along  the  line  aii'l 
also  the  various  services  rendered  by  the  said  staff  and 
appliances  at  each  station  or  terminus  in  loadiH?, 
unloading,  and  otherwise  handling  such  goods  on  tlieir 
premises.  No  special  contract  or  charge  is  made  in 
respect  of  the  before-mentioned  services  expressly  and 
exclusively,  as  distinguished  from  caniage,  nod  no 
allusion  to  them  appears  on  the  printed  lists  of  ratc^ 
kept  by  the  company.  There  is  no  appropriation  to 
be  found  in  the  books  or  accounts  of  the  company  of 
any  portion  of  such  gross  charge  to  the  senicos  in 
question,  nor  is  any  separate  account  kept  of  mm^ 
received  in  respect  of  them.  To  all  sums  received  in 
respect  of  the  services  of  the  staff  and  appliances  hpre- 
inbefore-mentioned  the  company  give  the  name  of 
terminals. 

The  appellants  adopted  the  following  method  of 
ascertaining  the  gross  earnings  of  the  said  staff  and 
appliances  in  respect  of  the  services  so  rendereii  by 
them  in  loading  and  unloading  as  aforesaid,  and  not 
covered  by  the  said  separate  charge. 

Tlie  various  railway  companies  who,  in  comni'^n 
with  the  appellants,  are  parties  to  the  clearing  system 
mentioned  in  tho  "Railway  Cleai'ing  Act,  18.>0," 
IS  ft  H  Vict.  c.  xxviii.,  have  established  what  i^ 
callc<l  a  clearing  house,  for  tho  purpose  of  appor- 
tioning, as  between  the  said  companies,  acconlin;;  to 
certain  established  rates,  tho  earnings  in  respect  of 
goods  carried  in  a  single  journey  over  the  line?  of 
more  than  one  of  the  said  comimnies.  Under  th» 
arrangement  if  goods  are  dispatched  from  a  station  A  on 
the  line  of  one  company,  and  pass  through  station  B 
on  the  line  of  a  second  comi>any,  and  arc  delivered  at 
stotion  C  on  the  line  of  a  third  compony,  the  clearing 
house  deducts  according  to  the  said  rates,  from  tho 
gross  chaigo  for  the  oonveyance  of  tho  goods,  tvco 
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srnnsy  called  '' terminal  charges,**  tho  ono  for  the 
accommodation  afforded  in  receiving,  loading,  and 
dispatching  the  goods  at  station  A,  the  other  for 
the  accommodation  afforded  in  receiving,  unloading, 
and  warehousing  within  a  paid  limited  period,  and 
rither  delivering  them  to,  or  loading  them  into  the 
vehicles  of  tho  consignee,  at  station  C.  After  deduct- 
ing tho  said  terminal  charges,  the  residue  «  appor- 
tioned according  to  the  distance  traversed  between 
the  three  companies,  but  tho  terminals  themselves 
am  divided  between  the  first  and  third  companies 
onir,  on  the  ground  that  station  B  has  not  afforded 
any  of  tho  accommodation  to  which  tenninals  apply. 

The  gross  parochial  earnings  of  the  appellants  in  the 
said  parish  during  the  year  1859,  in  respect  of  pas- 
Friirrprs  and  goods  traffic,  were  6,03C?,,  and  the  amount 
of  the  terminal  charges  calculated  upon  the  above- 
mentioned  system  would  be  2,829Z.  In  calculating 
the  rateable  value  of  their  line  in  the  said  parish,  the 
appellants  claim  to  deduct  the  said  sum  of  2,8297.  for 
terminal  charges,  according  to  the  said  established 
rates,  from  the  said  sum  of  6,0367.  ;  and  they  contend 
that  the  dijfermce  will  be  the  true.gross  amount  of  the 
parochial  earnings  of  the  said  railway  within  tho 
roRpondenta'  parish,  and  they  are  willing  that  there 
<«hould  be  declucted  from  the  gross  expenses  of  the  said 
!inc  the  full  cost  of  earning  such  terminals.  Tlie 
respondents,  on  the  other  hand,  contend  that  the  said 
nim  of  2, 8207.  forms  part  of  tho  general  earnings  of 
the  line  of  railway,  and  that  the  said  sum  of  6,0367. 
mnst,  for  the  purpose  of  this  rate,  be  considered  as  tho 
;To<is  amount  of  the  parochial  earnings  of  the  said 
line  in  the  said  parish.  The  assessment  under  which 
thp  appellants  are  rated  for  the  said  "Ware  station  is 
Fcnarate  and  distinct  from  that  under  which  they  are 
rated  for  the  said  line  of  railway.  Tlie  questions  for 
the  opinion  of  the  Court  aro ; — 

1st.  Whether,  in  ascertaining  tho  general  earnings  of 
the  said  portion  of  tho  line,  the  appellants  are  entitled 
to  deduct  tho  said  sum  of  2,8297.  as  hereinbefore 
mentioned  ? 

2n<l.  Whether  the  capacity  to  earn  the  said  sum  is  to 
k  considered  in  determining  the  rateable  value  of  the 
s^'\tion  ? 

If  the  opinion  of  tho  Court  should  be  in  the  afHr- 
r.ative  on  either  of  these  (questions,  the  judgment  is  to 
Ih>  ontere^l  for  the  appellants  ;  if  in  the  negative,  for 
th*i  respondents. 

Imh,  Q.C.  (with  him  W,  A.  Clark  and  Muri^hySy 
argued  for  the  respondents. 

Btfnll,  Q,C.  (with  him  BusKby  and  Bidder)^  for  the 
appellants,  citctl, 

Jteg,  T.  MiU  End  Old  Tovm^  10  Q.  B.  208  ; 
Reg.  V.  West  MiddUscx  Watertcorks,  1  E.  &  E. 

716; 
JtasT.  Zotioer  MitUm,  9.  B.  &  C.  810  ; 
ItaB  T.  Ki9iff8i(finford,  7  B.  &  C.  236. 


Luah,  in  reply,  cited, 

Beg.  V.  HainrMrsmiUi  Bridge  Company ,  15  Q.  B. 

869,  and 
Parker  v.  Great  WesUm  RaUicaij  CohfjMiifj,  11 
C.  B.  5i5. 

Cur.  adv.  vidt. 

23  May,  1863. 

BLACTcnrRN,  J.,  now  read  the  judgment  of  the 
Court  (Cockhuni,  C.J.,  Cromjit-ni  and  lUackbnnif 
J  J.). 

In  this  case  it  appears  that  if  the  station  and  lino 
in  AniwcU  bclongrd  to  different  companies,  and  if  tho 
clearing-house  system  wore  in  force,  certain  allowances 
would  be  made  to  the  companies  owning  tho  tftation  by 
way  of  remimeration  for  the  accommodation  afforded 
in  receiving,  loading,  and  unloading,  dispatching,  and 
deliveiing  goods  either  taken  in  or  given  out  at  the 
station.  The  appellants  contend  that  these  allow- 
ancesy  which  are  called  "terminals,"  are  not  part  of 
the  earnings  of  the  line,  but  are  to  be  couaidorod  as 
earnings  of  the  station. 

We,  however,  are  of  opinion  that  we  must,  in  con- 
formity with  the  established  practice,  treat  the  station 
as  only  indirectly  contributing  to  the  profits  of  the 
line,  and  consequently  as  being  to  be  rated  as  land  and 
buildings  whose  value  is  to  some  extent  enhanced  by 
their  capacity  of  being  employed  in  connection  with 
the  line. 

We  think  tho  amount  of  those  tenninals,  and  the 
amount  of  the  expenses  incurred  in  earning  them,  aro 
parts  of  the  general  earnings  and  general  expenses  of 
the  line,  and  arc  to  bo  treated  in  the  same  way  as  any 
other  part  of  the  gross  receipts  and  outgoings. 

We,  therefore,  give  judgment  for  the  respondents. 

Judgment  for  rcspoTvdcnts. 


Q.B. 

8,  9,  23  May,  1863 


J 


BOBEATS   V.  SUAW. 


Payment  —  Settlement  in  Account  —  Charier- 
party — Ship^s  Duhursements  hy  Cluirterers 
Agents, 

By  the  terms  of  the  charter  of  a  certain  ship  for  a 
voyage  frojn  L  to  F  and  V,  the  cargo  was  to  he  Irought 
to  and  taken  from  alongside  at  the  mereliant^'s  ri^k  and 
expense,  the  f night  to  be  a  lump  *w?rt  of  1,6507.,    of 
which  10007.  icas  to  be  paid  wt  sailing^  and  one  moiety 
of  the  remainder  at  each  of  the  ports  of  discharge,  if 
the  captain  should  so  req74ire.     The  ship  was  to  be 
addressed  to  the  ehartem^s  agent  at  the,  port  of  dis- 
charge, and  a  stevedore  recommended  by  the  charterer 
was  to  be  employed  at  the  ship's  expense.     On  the  ship's 
arrival   at  F,    an  expense  of  707.   was   lucessarily 
incurred  in  getting  out  the  cargo  for  that  place,  owing 
to  improper  stmcage.     This  sum,  amongst  others,  wols 
paid  by  W,  the  charterer's  agent  at  F,  to  whom  the  ship 
was  addressed,  and  who  claimed  to  settle  it  in  account 
\nith  the  cnptaifu     The  captaiti  resisted  this  claim,  but 
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to  save  his  ship  frmn  the  arrest  which  W  threatened^  he 
signed,  under  protest,  an  account  made  out  between  W 
and  the  shipoioners,  in  which  the  debt  due  for  this  dis- 
hursejnent  was  put  to  the  debit  of  the  shipowriers,  and 
the  freight,  to  a  greater  extent  than  was  due  at  F,  teas 
put  to  their  credit  ;— 

Held,  in  an  action  by  the  shipowners  against  the  cJiar- 
terer  to  recover  the  balance  of  the  freight,  that  this  was 
not  such  a  settlement  in  account  of  the  sum  in  questioji 
as  to  amount  to  a  payment  of  so  much  of  the  freight  > 

This  was  an  action  tried  in  London  before  Mellor,  J., 
at  the  sittings  after  Trinity  Term,  1862. 

The  declaration  was  for  the  balance  of  freight  due 
under  a  charter-party  entered  into  between  the  plain- 
tiffs and  defendants.  The  pleas  were— Ist,  Never 
indebted  ;  2nd,  Payment ;  Srd,  A  set-off. 

A  verdict  passed  for  the  plaintiffs  for  70/.,  with  leave 
to  the  defendants  to  move  to  enter  the  verdict  for 
them,  in  pursuance  of,  which  leave  a  rule  was  after- 
wards obtained. 

The  facts  of  the  case  and  the  course  of  the  argu- 
ments sufficiently  appear  from  the  judgment,  and  it  is 
not  necessary  to  specify  the  cases  cited,  as  none  of 
them  bore  upon  the  point  on  which  the  judgment  of 
the  Court  turned. 

Karslake,  Q.C.f  and  Field,  showed  cause  against  the 
rule. 

Lush,  Q.C.,  and  Watkiii  Williams^  supported  it. 

Cur.  adv.  wJL 
23  May,  1868. 

Crompton,  J.,  now  read  the  judgment  of  the  Court 
(Crompton,  Blackburn,  and  Mellor,  J  J.) — This  was  an 
action  brought  by  the  owners  against  the  charterers  of 
the  ship  "Robertson"  to  recover  the  sum  of  about 
70^  as  the  balance  of  freight  alleged  by  them  to 
remain  due  on  the  charter  of  the  ship,  on  a  voyage 
from  London  to  San  Francisco,  and  Victoria,  Van- 
couver's Island. 

By  the  terms  of  the  charter-party,  the  cargo  was  "  to 
be  brought  to  and  taken  from  alongside  at  merchant's 
risk  and  expense."  The  freight  was  to  be  a  lump  sura 
of  1,650/.,  which  was  to  be  paid  lOOOZ.  on  sailing  and 
the  remainder  on  right  delivery  of  the  cargo,  **  say, 
if  the  captain  should  so  require,  one  moiety  at  each 
of  the  said  ports  of  discharge."  The  ship  was  to  be 
consigned  to  the  charterers  agents  at  the  port  of 
discharge,  paying  the  usual  commission,  and  not  ex- 
ceeding 2  per  cent,  on  the  amount  of  the  frdght  of 
1,650/.,  and  a  stevedore  recommended  by  the  charterers 
was  to  be  employed  at  ship's  expense,  and  on  the  usual 
charges. 

At  the  trial  before  my  brother  Mellor,  at  the  sittings 
in  London,  evidence  was  given,  that  owing  to  the 
fault  of  the  stevedore  in  stowing  the  cargo  in  the 
Saint  Katharine  Docks,  *  an  expense  to  the  amount 
of  the  sum  in  question  had  been  incurred  at  San 
Francisco,  in  getting  at  the  goods  for  that  place. 
Messrs.   De  Wolf  &  Co.,  the  charterer's  agents  at 


San  Francisco,  to  whom  the  ship  had  been  consigned 
according  to  the  terms  of  the  charter-party,  paid  this 
sum  amongst  other  disbursements,   and  cLumed  to 
settle  it  in  account  with  the  captain.    The  captain 
resisted  this  claim,  and  alleged,  that  the  fault  being 
that  of  the  stevedore,  recommended  by  the  charterers, 
the  loss  must  fall  upon  them.     De  Wolf  &  Co.,  how- 
ever, insisted  upon  this  item  being  allowed  against  the 
freight,  and  threatened  to  arrest  the  ship  for  the  dis- 
bursement, unless  the  captain  would  sign  the  acconnt, 
allowing  the  disbursement  in  question  as  an  it«m 
against  the  freight      The    captain,   owing   to  this 
threat,  and  in  order  to  be  at  liberty  to  proceed  on 
the  voyage,  signed  the  paper  under  protest    The  rest 
of  the  freight  having  been  paid  or  settled  in  account, 
the  only  question  was  whether,  under  these  circum- 
stances, the  pajrment  as  to  the  sum  in  question  could 
be  maintained,  it  being  clear,  and  conceded  by  the 
parties,  that  the  plea  of  set-off  was  not  applicable. 
The  vei-dict  having  passed  for  the  plaintiffs  with  leave 
to  the  defendants  to  move  to  enter  a  verdict  for  them, 
and  a  rule  having  been  granted  according  to  the  leave 
reserved,   the  case  was   argued    before  my  brothers 
Blackburn  and  Mellor,  and  myself.     On  the  argument 
the  plaintiffs  contended,  that  the  stevedore,  under  the 
circumstances,  was  a  servant  appointed  by  the  char- 
terers, and  that  they  were  alone  liable  for  any  con- 
sequences  arising    from   the  mode  pursued  by  the 
stevedore  in  stowing  the  cargo,  which  ought  not,  in 
any  event,  to  fall  upon  the  shipowners. 

The  defendants  contended  that  the  expense  in  ques- 
tion was  a  ship's  disbursement,  for  which  the  ship- 
owner was  liable  ;  and  that,  under  the  circumstances, 
it  had  been  paid  in  account  just  as  if  the  freight  had 
been  paid  in  cash,  and  so  much  handed  back  to 
De  Wolf  in  payment.  The  effect  of  such  an  appoint- 
ment or  recommendation  of  the  stevedore  by  th«* 
charterer  was  much  discussed  before  us  by  the  learned 
counsel  on  both  sides,  and  the  recent  authorities  were 
brought  before  us ;  but,  in  the  view  we  take  of  the 
case,  it  becomes  immaterial  to  discuss  whether  the 
shipowner  or  charterer  were  liable  for  the  conduct  of 
the  stevedore,  or  whether  an  action  for  damages  for 
any  consequences  arising  from  such  conduct,  would 
lie  by  either  party  against  the  other.  We  were  clearly 
of  opinion,  and,  indeed,  when  it  came  to  be  discussed, 
it  was  conceded  by  the  counsel  for  the  plaintiffs,  that 
the  amount  was  a  sum  which  the  shipowner  was  bound 
to  incur  to  get  the  goods  ready  to  be  taken  from  along- 
side, and  that  he  was  clearly  liable  to  De  Wolt  his 
agent,  in  that  respect,  for  the  amoimt  of  that  disburse- 
ment, whatever  remedy  he  might  have,  and  whether 
he  had  or  had  not  any  remedy  against  the  charterers 
for  the  conduct  of  the  stevedore  in  London  in  causing 
the  necessity  for  those  expenses.  Ho  was  bound  at 
San  Francisco  to  deUver  the  cargo  for  that  place 
alongside,  and  no  one  else  could  interfCTe  with  the 
getting  of  the  cargo  ready.  Messrs.  De  Wolf  A  Co.  at 
San  Francisco,  though  the  agents  of  the  chiiterBrs  at 
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San  Francisco  to  receive  the  freight  under  the  bills  of 
lading,  and  to  pay  such  part  of  the  half  remaining 
charter  freight  as  the  captain  might  require,  were 
clearly  the  agents  of  the  shipowner  for  all  the  dis- 
bursements, and  the  one  in  question  amongst  the  rest. 
It  is  clear  that  De  Wolf  &  Co.,  who  advanced  the 
money  for  disbursements,  did  so  on  their  own  account, 
and  that  they  did   not    do    it    on    account  of  the 
charterers,  whom  they  could  not  have  charged  with 
the  outlay  any  more  than  they  could  if  they  had 
adranced  money  for  the  repair  of  the  damage  to  the 
ship ;  and  that,  if  they  had  been  negligent  in  the 
execution  of  their  duty,  no  action  would  have  lain  by 
the  shi})owner  against  the  charterers.     It  appeara  by 
the  account  that  they  were  to  receive,  not  only  a  com- 
mission on  the  charter  freight,  but  brokerage  on  the 
ship's  business,  and  the  account  into  which  the  distinct 
items  are  introduced  is  made  out  by  them  as  between 
themselves  and  the  shipowners.     We  think,  therefore, 
and,  indeed,  it  was  ultimately  conceded,  that  this  was 
a  ship's  disbursement,  for  the  payment  of  which  by 
De  Wolf,  as  agent  for  and  employed  by  the  shipowners, 
l)e  Wolf  &  Co.  had  a  right  of  action  against  the  ship- 
owners, and  the  shipowners  had  a  right  to  receive  at 
San  Francisco  from  De  Wolf  &  Co.,  as  agent  to  the 
charterers,   so    much  of  the  half  remainder  of  the 
freight  as  the   captain  required ;   and  that  De  Wolf 
k  Co.  had  no  i-ight  to  receive  from  the  shipowners  on 
their  own  account,  and  as  due  to  themselves,  without 
reference  to  the  charterers,  the  sum  in  question  as  a 

disbursement. 

This  being  the  position  of  the  parties,  the  captain 
was  obliged  to  sign  the  account  relied  on  by  the 
charterers,  which  he  did  under  protest,  to  get  his  ship 
away,  and  the  question  on  which  we  took  time  to  con- 
sider was,  whether  his  so  signing  the  account  between 
De  Wolf  &  Co.  and  the  shipowner,  in  which  the  debt 
due  to  De  Wolf  &  Co.  for  the  disbursement  in  ques- 
tion is  brought  to  the  debit  of  the  shipowner,  and  the 
freight,  to  a  greater  extent  than  was  payable  at  San 
Francisco,  waa  put  to  his  credit,  can  operate  as  a  pay- 
ment by  the  defendants  to  the  plaintiff  of  so  much  of 
the  balance  of  the  freight  over  the  1000/.  We  should 
be  Tery  sorry  to  throw  any  doubt  upon  the  cases  which 
establish  that  where  two  parties  settle  an  account  of 
moucTs  due  to  each  side,  cross  items  allowed  in  such 
account  may  be  treated  as  payments.  We  have  lately 
^  held  as  to  a  payment  to  take  the  case  out  of  the 
Statute  of  Limitations.  We  do  not,  however,  think 
that  we  can  apply  this  doctrine  to  a  case  like  the 
present  The  debt  supposed  to  be  allowed  in  account 
is  the  debt  of  a  third  party  ;  the  debt  against  which  it 
was  supposed  to  be  so  allowed  was  not  then  due,  for 
the  authority  of  De  Wolf  &  Co.,  as  agents  for  the 
charterers,  was  to  pay  for  them  at  San  Francisco  the 
^um  of  about  half  of  the  remaining  freight,  that  is,  of 
the  650/.,  if  the  captain  required  it  there.  Much  more 
than  that  sum  had  been  swallowed  up  by  the  other 
^disputed  items,  so  that  the  freight  against  which 


the  sum  was  proposed  to  be  allowed  was  not  payable 
until  the  ship  arrived  at  Victoria.  The  captain  was 
compelled  to  sign  the  account  to  get  his  ship  free  to 
depart,  and  he  only  signed  under  protest  that  the 
amount  was  not  due.  We  do  not  infer  from  these 
circumstances  that  the  captain,  even  if  he  had 
authority  so  to  do,  ever  did  assent  to  treat  this  dis- 
puted disbursement  as  a  payment  or  satisfaction. 

We  do  not  see  at  what  period  the  transaction  could 
have  amounted  to  a  final  payment  and  satisfaction, 
and  we  think  that  the  facts  do  not  make  out  such  an 
assent  to  treat  this  cross  demand  due  to  a  third  person 
as  payment,  as  to  bring  the  case  within  the  doctrine 
according  to  which  an  assent  to  treat  a  demand  due 
from  one  of  the  }>artie8  as  finally  settling  and  discharg- 
ing the  other  party  from  a  cross  demand  in  a  settle- 
ment in  account  of  two  admitted  items,  is  properly 
treated  as  payment.  The  rule  for  entering  a  verdict 
for  the  defendants  must  therefore  be  discharged. 

Buh  discharged. 


Q.B. 

26  May,  1868. 


Hales  v.  The  London  and  North 
Western  Railway  Company. 


Carrier — Ordinary  and   Professed   Course    of 
Transmission —  Unreasonable  Delay. 

A  carrier  is  only  bound  to  carry  by  that  route  by  which 
he  publicly  holds  forth  that  he  will  carry j  even  though 
it  be  not  the  shortest  route :  but,  where  no  titne  for 
delivery  is  stipulated,  Tie  is  bound  to  carry  by  his 
ordinary  route  without  unreasonable  delay. 

This  was  an  action  against  the  defendants,  as  carriers 
of  goods  between  London  and  Seaham,  for  the  non- 
delivery by  them,  within  a  reasonable  time,  of  certain 
parcels  of  goods  which  they  had  contracted  to  carry 
from  London  to  Seaham. 

At  the  trial,  before  Cockbum,  C.J.,  at  the  London 
Sittings  after  Trinity  Term,  1862,  the  following  facts 
were  proved : — 

The  plaintiff  was  a  tradesman,  in  London,  and  had 
agreed  to  supply  one  Bolton,  the  secretary  of  the 
Foresters'  Association  at  Seaham,  with  certain  articles 
to  be  used  at  the  Foresters'  ftte,  at  Seaham,  on  Satur- 
day, the  10th  of  August,  1861. 

Seaham  is  on  the  coast  of  Northumberland.  The 
defendants'  lines  do  not  reach  Northumberland,  but 
they  had  contracted  to  carry  the  goods  the  whole 
distance,  and  they  had  made  arrangements  with  the 
North-Eastem  Railway  Company  which  enabled  them 
to  do  so.  From  Leamside,  on  the  North-Eastem  line, 
there  is  a  line  northwards  to  Newcastle,  and  another 
eastward  to  Sunderland  :  a  third  line  of  railway  joins 
Newcastle  and  Sunderland.  Newcastle,  Leamside, 
and  Sunderland  are  about  equidistant  from  one  another. 
Sunderland  is  between  Newcastle  and  Seaham,  and 
near  to  Seaham.  There  is  no  railroad  to  Seaham,  but  a 
carrier  travels  thither  daily  from  Sunderland,  and  a 
carrier,  named  Hornby,  travels  thither  from  Newcastle 
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on  every  Tuesday  and  Tlmi*sday.  It  has  always  been 
the  custom  of  the  defendants  to  carry  goods  directed  to 
Seaham  (unless  directed  vid  Simderland)  past  Leamside 
to  Xewcastle,  and  thenco  to  Seaham  by  Hornby's  cart. 
The  jtlaintifl*  wjis  igiiomnt  of  this  custom  when  lie 
delivered  the  goods  to  thd  def<'ndants  on  th«  71h  of 
Augui^t,  and  lie  did  not  then  tfll  th«  defoiulants  that 
it  was  neoess;ary  tlr.it  the  goods  slumld  bo  deliwred  at 
Seaham  before  the  10th. 

Tlio  parcels  wi:iv  <liixx:ted  to  **W.  Bolton,  Sealiam 
Harbour,  near  Smuhjrland.  By  lugiri^ge  train. "  They 
left  London  by  luggage  train  on  "Wednesday  evening, 
and  arrived  in  Newcastle  at  2.20  a.m.  on  Friday,  the 
9th  of  August ;  and  on  Tuesday,  tho  13th  of  August, 
they  were  dclirered  to  Hornby,  who  took  them  to 
Seaham  on  that  day. 

It  appeared  that  there  was  a  tmin  from  Newcastle 
at  12.30  p.m.,  which  reached  Sunderland  at  8  p.m.  on 
Friday,  in  time  for  the  daily  carrier  fnmi  Sunderland 
to  Seaham.  It  further  ajipcared  that  if,  on  any  occa- 
sion, when  the  luggage  train  arrived  at  Leamsi<ie, 
tliero  were  enougli  goods  for  Sunderland  to  fill  a  truck, 
they  wei-e  sent  direct  from  Leamside  to  Sunderland ; 
and  if  the  parcels  had  been  so  forwarded,  they  would 
liave  reached  Seaham  in  time  for  the  fete  ;  but,  on  the 
occasion  in  question,  there  were  not  enough  goods  for 
Sunderland  to  fill  a  truck,  and,  therefore,  no  goods 
were  sent  direct  from  Leamwde. 

Tho  learned  judge  askqd  the  jury,  1st,  Was  there 
unreasonable  delay  in  sending  the  goods  to  Newcastle 
at  all  ?  and  2u'lly,  "VVas  there  unreasonable  delay, 
when  the  goods  were  at  Newcastle,  in  sending  them 
on?  The  juiy  answered  both  questions  in  the  affinna- 
tive,  and  a  veixlict  was  entered  for  the  plaintitt'  for  25/. 

A  ride  nisi  was  subsequently  obtained  to  enter  a 
vei-dict  for  the  defendants  on  the  ground  that  the 
goods  were  for>varded  in  oixlinaiy  course,  and  that 
there  was  no  breach  of  duty  by  the  defendants.  The 
rule  further  called  on  tho  plaintiff  to  show  cause  why 
the  damages  should  not  be  reduced  to  51.  or  a  new 
trial  had,  but  tho  plaintiff  consented  to  a  reduction  of 
the  damages. 

Pearce  now  showed  cause,  and  contended  that  it 
was  unreasonable  to  send  tlie  goods  round  by  Newcastle 
at  all,  firstly,  because  Newcastle  was  a  considerable 
distance  beyond  Sunderland  and  Seaham,  and  secondly, 
because  there  were  more  frequent  opportunities  of 
carriage  from  Sunderland  to  Seaham  than  there  were 
from  Newcastle  to  Scaliam. 

Bovillf  Q.C.f  and  C  PoUocky  in  support  of  the  mlc. 
The  company  undertakes  merely  to  Qurrj  goods  by 
its  ordinary  trains  in  its  ordinary  way.  It  l>as  been 
their  usual  course  to  send  gootls  for  Seaham  round  by 
Nev/castle,  and  that  course  has  been  adopted  for  the 
common  convenience  of  all.  If  the  plaintiff's  con- 
tention be  con-ect,  every  person  might  insist  that  the 
company  should  caiTy  his  goods  by  the  swiftest  trains 
and  along  tho  shortest  possible  route,  and  a  person 


living  at  Harrow,  for  example,  might  bring  hia  action, 
if  a  parcel  directed  to  him  from  Aberdeen  were  carried 
first  to  Camden  Town,  and  then  sent  back  to  Hatiow. 
It  was  incumbent  on  the  plaintiff  to  show  that  the 
d(ifi'ud.uits  professed  to  carry  by  a  route  by  which  the 
gi)i)ds  would  have  arrived  in  time  ;  but  there  was  do 
evidence  that  a  single  pju-cel  hatl,  under  such  ciroum- 
stauccs  as  those  in  question,  been  sent  to  Seahain  I'j* 
any  other  route  than  that  by  which  these  goods  were 
carried. 

CorKCURN,  C.J. — It  is  not  necessary  that  wc 
should  lay  down  any  general  rulo  in  this  case.  It 
seems  to  me  that,  in  cases  like  the  present,  where  no 
time  for  delivery  lias  been  mentioned,  it  is  always  a 
question  of  fact,  whether  the  delivery  took  place 
within  a  reasonable  time.  It  is  trae,  a  party  has 
no  right  to  expect  that  a  carrier  will  go  out  of  hLs 
ordinaiy  course,  or  act  in  any  extraordinary  way,  but 
he  has  a  right  to  expect  that  he  w^ill  act  in  such  a 
manner  as  to  deliver  within  a  fair  and  reasonable  time. 
I  think  that  here  the  jury  were  right  in  saying  that 
tho  goods  were  delayed  an  unreasonable  time,  Tho 
ndo  will  bo  discharged. 

WiGHTMAN,  J.— I  am  of  the  same  opinion.  The 
delay  hero  appears  to  me  to  have  been  not  only  un- 
reasonable, but  also  unnecessary. 

Blackburn,  J. — I  agree  that  this  rule  ought  to  Iw 
discharged.  It  is  the  duty  of  a  carrier  to  carry  in 
that  way  in  which  he  publicly  holds  forth  that  he 
will  carry.  He  is  only  bound  to  carry,  as  is  said  in 
Johmoii  V.  The  Mvdlaiui  Uailioay  Company,  i  Exch. 
367,  according  to  his  public  profession.  But  he  is 
also  bound  to  carry  without  delay,  and  in  a  reasonable 
time,  by  that  route  by  wliich  he  professes  to  carry. 

I  very  much  doubt  whether  the  jury  were  right  in 
finding  that  it  was  unreasonable  to  go  by  way  of 
Newcastle  at  all ;  firstly,  because  it  appears  to  me  that  it 
was  not  unreasonable  ;  and,  secondly,  because  the  com- 
pany never  held  themselves  out  as  carrying  otherwisi; 
tlrnn  by  way  of  Newcastle,  except  where  there  was  a 
complete  truck-load  for  Sunderland,  as  was  not  the 
case  here.  But  the  jury  have  also  found  that  there 
was  an  unreasonable  delay  at  Newcastle,  and  that 
finding  is  itself  amply  sufficient  to  support  the  verdict 

EuU  discharged. 


Q.B.        } 

27  May,  1863.    ) 


Regina  v.  Inhabitants  of 
Llangi.!VX. 


Poor  —  Order  of  Bemoval  —  Jiistices  of  th 
Qitonim — 35  Geo.  3,  c,  101,  .?.  1 — Mayor 
and  Ex-Mayor — Municipal  Corporadoiu  Arf^ 


s.  5i, 


TJie  35  Geo.  3,  c.  101,  «.  1,  so  far  repeals  </«;  13  &  H 
Car.  2,  c.  12,  0.  1,  «»  to  erUille  justices^  neither  ofichof*^ 
is  ofUie  quormn,  io  viake  an  order  of  removal. 
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Per  WittUTMAN  and  Blackbubk,  JJ.,  Cock  burn, 
C.J.,  dissentienic. 

ikct.  67  of  the  Municipal  CorjtorcUumB  Act^  lokkh 
nuicfs  "thai  ths  mayar  of  every  borough  thodl  be  a 
fustiee  of  the  peace  for  tuck  horowjhy"  does  not  give  him 
thtjwwers  of  a  justice  who  is  oflfie  quorum. 

Per  CocKBURS,  C.J.,  Blackbuen,  J.,  dis8cnlienie» 

On  appeal  from  an  order  of  removal  made  by  two 
justices  sitting  in  and  for  the  borough  of  PwUholi,  in 
the  county  of  Carnarvonshire,  the  Court  of  Quarter 
Sessions  for  that  county  confirmed  the  order,  subject  to 
the  o])imon  of  this  Court  upon  a  case,  by  which  the 
following  facts  appeared. 

Tho  order  in  question  was  made  by  the  mayor  and 
ex-mayor  of  Pwllheli,  who  had  authority  to  act  as 
juitices  of  the  peace  for  that  borough,  by  virtue  of  the 
pwvisions  of  tho  Municipal  Corporations  Act,  and  who 
wore  the  only  justices  for  the  borough,  no  separate 
commiijsion  of  tho  peace  being  issued  to  it. 

It  was  contended  before  tho  Court  of  Quarter  Sessions, 
that  these  justices  had  no  power  to  make  an  order  of 
removal,  as  that  could  only  be  done  by  justices,  one  of 
irhom  was  of  tho  qiwrumy  which  neither  the  mayor 
nor  ex-mayor  was. 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  justices  had  power  to  make  tho  order 
complained  of  ? 

The  following  are  the  sections,  on  the  construction 
of  which  the  question  arises  : — 

Sect.  1  of  the  18  &  14  Car.  2,  c.  12,  provides, 
"That  it  shall  and  may  be  lawful  upon  complaint 
made  by  the  churchwardens  and  overseers  of  tho  poor 
of  any  parish  to  any  justico  of  the  peace,  within  forty 
days  aflor  any  such  person  or  persons  coming  to 
pcttlc  as  aforesaid,  for  any  two  jtisticcs  of  the  peace, 
whereof  one  to  be  of  the  quorujn  of  the  division 
where  any  person  or  persons  that  are  likely  to  be 
chargeable  to  the  parish,  shall  come  to  inhabit,  by 
their  warrant  to  remove  and  convey  such  person  or 
persons,  to  such  parish  where  he  or  they  were  last 
legally  settled." 

Scot  1  of  the  85  Geo.  8,  c.  101,  provides,  "That  from 
and  after  the  passing  of  this  Act,  so  much  of  the  said 
recited  Act  of  tho  13th  and  14th  years  of  Charles  tho 
Second,  as  enables  tho  justices  to  remove  any  person 
or  persons  that  are  likely  to  be  chargeable  to  tho 
piri.sh  into  which  they  shall  come  to  inhabit,  shall 
^,  and  the  same  is  hereby  repealed ;  and  that  from 
thenceforth  no  poor  i)er8on  shall  be  removed  by  virtue 
of  any  order  of  removal  from  the  parish  or  jdiico  where 
siich  poor  person  shall  be  inhabiting,  to  tho  place  of 
his  or  her  last  legal  settlement,  until  such  person  shall 
have  Tiecomo  actually  chargeable  to  tho  parish  or 
y\'u^v  in  which  such  person  shall  then  inhabit ;  in 
^vhich  case,  two  justicoH  of  tho  peace  are  horc^by  eni- 
p')Wtre<l  to  remove  the  person  or  persons  in  tlie  same 
luanuor,  and  subject  to  the  same  appeal,  and  with  the 
:>atuc  powers  as  might  have  been  done  before  the 


passing  of  this  Act,  with  resiwct  to  iHjrsons  likely  to 
become  chai^oablc," 

Beet  67  of  the  5  &  6  Will.  4,  c.  76,  provide.% 
"That  tho  mayor,  for  tho  time  being,  of  every 
borough  shall  l>e  a  justice  of  tho  peace,  of  and  for  such 
borough,  and  shall  continue  to  be  such  justice  of  the 
peace  during  the  next  succeeding  year  after  jie  shall 
cease  to  be  mayor. " 

Gihiwrc  Evans,  for  the  rcspondents. 

1st.  The  35  Geo.  3,  c.  101,  s.  1,  has  repealed  tho 
13  &  14  Car.  2,  c.  12,  s.  1,  and  by  the  terms  of  the 
later  Act,  it  is  not  necessary  that  justices  should  bo 
of  the  q  If  or  urn  iu  order  to  entitle  them  to  make  orders 
of  removal. 

2nd.  The  mayor  and  ex-mayor  being  justices  of  tho 
peace  by  virtue  of  the  provisions  of  the  Municiiwil 
Corporations  Act,  are  ex  officio  justices  of  tho  qttoru7n. 
The  quorum  clause,  which  is  usually  inserted  in  com- 
missions of  tho  peace,  is  a  disabling  clause ;  and  as 
without  it  all  the  justices  would  have  the  same  power 
as  justices  who  are  of  the  quarum,  any  person  who  is 
made  a  justico,  as  in  the  present  case,  for  a  place  for 
which  there  is  no  commission,  has  tho  same  power  as 
if  he  wero  of  the  quorum.  This  contention  is  further 
supported  by  tho  fact,  that  precedence  is  given  to 
the  mayor  by  the  Act  in  question,  and  the  liocorder 
who  is  created  a  "justice  of  the  peace"  only,  has  all 
tho  jurisdiction  given  to  him  which  the  Court  of 
Quarter  Sessions  possesses. 

Beavarif  for  tho  appellants. 

1st.  The  13  &  14  Car.  2,  c.  12,  s.  1,  is  not  rcpealctl 
by  tho  later  statute  so  far  as  to  enable  justices  not  of 
the  quorum  to  make  orders  of  removal  It  is  treated 
in  the  different  text  works  as  an  existing  statute, 

Bum's  Justice,  **  Poor,**  1011, 
He  referred  also  to 

Candlish  v.  Simeon,  1  B.  &  S.  357. 

2nd.  The  section  in  the  Municipal  Corporations  Act 
makes  the  mayor  a  "justice  of  the  peace"  only,  and 
therefore  he  is  entitled  only  to  exercise  those  powers 
conferred  by  the  first  part  of  the  ordinary  commission 
of  the  peace,  and  not  tho  higher  powers  given  to  tho 
qiunnim. 

Cock  BURN,  C.J. — I  have  tho  misfortune  to  differ 
from  my  learned  brothers  on  both  the  points  raised.  I 
can  neither  think  that  the  mayor  and  ex-mayor  who 
are  mado  justices  by  the  Municipal  Corporations  Act 
are  justices  of  the  quorum,  nor  that  tho  provision  of 
tho  atatnto  of  Charles  which  gives  power  to  any  two 
justices  "  whereof  one  Is  to  bo  of  the  quorum'*  to  remove 
persons  likely  to  become  chargeable  is  so  far  altered 
by  the  35  Geo.  3,  c.  101,  as  that  the  removing  justioes 
may  bo  othor  than  justices  one  of  whom  is  of  the 
quonmi.  1 1  is  clear  tliat  the  statute  of  Charles  re- 
quired tliat  one  of  tho  removing  justices  should  be  of 
the  quorum,  and  all  that  the  later  statute  has  done  as 
regardfl  the  repeal  of  this  Act  is,  that  whereas  the 
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former  Act  made  the  removal  depend  on  the  likelihood 
of  the  person's  becoming  chargeable,  this  Act  says  that 
before  he  is  remoTed,  he  shall  be  actually  chargeable. 
It  is  true  that  the  later  statute  does  not  repeat  the 
words  **  whereof  one  to  bo  of  the  quoruniy'^  but  I  think 
the  plain  object  of  this  legislation  was  simply  to  change 
the  basis  of  removability  from  the  likelihood  of  being 
chargeable  to  the  being  actually  chargeable  ;  and  I  own 
that  looking  at  the  intention  of  the  Act,  and  to  the 
fact  that  the  two  statutes  are  in  pari  materidy  it  would 
to  my  mind  be  straining  the  provision  of  the  later  Act 
too  far  to  say,  that  because  those  words  have  been 
omitted  that  which  was  the  condition  of  the  exercise 
of  the  jurisdiction  of  the  justices  in  the  one  case  should 
not  be  so  in  the  other. 

With  reganl  to  the  second  point,  supposing  that  the 
Act  of  Geo.  3  does  not  have  the  effect  contended  for, 
then  I  do  not  think  there  is  anything  to  show  that  the 
mayor  and    ex-mayor   are  justices    of  the  gyxyrum. 
** Justices  of  the  quorum'  means  the  particular  in- 
dividuals whose  presence  is  a  condition  to  the  jurisdic- 
tion given  by  the  commission  in  certain  cases,  but  in 
this  borough  and  elsewhere,  there  being  no  commission 
at  all,  they  cannot  be  justices  of  the  quorum  in  that 
sense,  and  I  think  it  is  too  much  to  sav  that  because 
there  is  no  commission  these  persons  can  be  considered 
as  of  the  quorum.     It  is  true  that  certain  precedence 
is  given  to  the  mayor  by  the  Municipal  Corporations 
Act,  but  I  do  not  think  that  makes  him  of  the  quorum^ 
if  he  is  not  so  otherwise,  and  therefore  I  cannot  come 
to  the  conclusion  that  the  mayor  and  ex-mayor  are 
justices  of  the  quorum.    At  the  same  time  I  do  not 
regi'et,   under   the  circumstances,    that  my  learned 
brothers  should  have  come  to  a  different  conclusion. 

WiGHTMAN,  J. — The  objection  taken  to  the  juris- 
diction of  the  magistrates  is  so  exceedingly  technical 
that  1  should  be  well  pleased  if  I  found  I  could  oveixide  it 
by  the  construction  in  any  strict  sense  of  the  words  of 
the  statute.  Now,  by  the  statute  of  Charles,  it  is  pro- 
vided [reads  the  section],  and  that  clause  is  recited  in 
the  35  Geo.  3,  c.  101,  which  provides,  in  lieu  of  that  sec- 
tion, that  no  poor  person  shall  be  removed  until  such 
person  shall  have  become  actually  chai^geable,  *4n 
'  which  case  two  justices  of  the  peace"  [without  men- 
tioning of  the  quonim]  "are  hereby  empowered  to  re- 
move such  person."  The  statute  of  Charles  required 
one  of  the  justices  to  be  of  the  quorum^  but  the  statute 
which  rei)cals  it  gives  the  power  to  two  justices  gene- 
rally without  restriction.  It  does  not  appear  from  the 
general  punnew  of  the  statute  that  they  had  altogether 
lost  sight  of  the  distinction  between  an  ordinary  justice 
and  a  justice  who  was  t>f  the  quorum,  because  in  the 
5th  sect,  of  the  same  Act  there  is  a  proviso  that 
rogues,  vagabonds,  and  disorderly  persons  shall  be 
considered  as  persons  actually  chargeable,  and  may  be 
removed  by  the  order  of  justices  of  the  peace  **  whereof 
one  to  bd4>f  the  quorum. "  In  that  partictdar  case  one  is 
to  be  of  the  quoru7it,  but  in  the  general  removing  power 


which  is  given,  as  to  persons  actually  chargeable,  to  two 
justices,  there  is  no  such  restriction.  For  these  reasons 
I  am  disposed  to  give  a  strict  conatruction  to  the  words 
in  the  35  Geo.  3,  c.  101,  and  to  say  that  the  LegislaUtre 
intended  that  any  two  justices  should  have  the  power  of 
removal  except  in  the  particular  case  where  it  requires 
two  justices  of  the  quorum.  It  is,  therefore,  unneces- 
sary for  mo  to  say  anything  on  the  second  question 
raised. 

Blackbukn,  J.— I  am  of  the  same  opinion.    [After 
referring  to  the  terms  of  the  13  &  14  Car.  2,  and 
35  Geo.  3,  the  learned  Judge  proceeded] — I  agree  that 
the  main  object  of  the  Legislature  in  passing  the  later 
Act  was  to  change  that  part  of  the  law  which  related 
to  the  qualification  of  the  person  about  to  be  removed ; 
its  main  object  was  to  say  that  a  person  should  not  be 
removed  unless  ho  became  actually  chargeable.    But 
then     the     Legislature    have    used     words    which, 
taken  literally,  do  repeal  the  enactment  that  one  of 
the  parties  making  orders  of  removal  shall  be  of  the 
quorum  ;  and  though  I  may  guess  that  the  Legislature, 
when  they  used  these  words,  were  not  exactly  intend- 
ing to  produce  that  change,  yet  they  have  used  words 
which  are  sufficient  to  do  so,  and  I  see  no  reason  m 
the  nature  of  things  for  putting  a  limited  construction 
upon  them. 

I  am  also  inclined  to  think  that  the  mayor  of  a  borough 

who  is  created  a  justice  under  the  Municipal  Coipo- 

rations  Act,  must  be  considered  as  a  justice  of  the 

peace  of  the  quorum^     The  commission  of  the  peace, 

according  to  the  form  given  in  Dalton's  "Justice  of 

the  Peace,"  first  appoints  the  justices  ad  paeem  em- 

servandum,  and  then  it  process : — "  We  have  also 

assigned  you  and  every  two  or  more  of  you  (whereof 

any  of  you  the  said  A,  B,  C  shall  be  one),  our  justices, 

to  inquire  by  the  oath  of  good  and  lawful  men  of  the 

county  aforesaid  of  all  and  all  manner  of  felonies, 

witchcrafts,  &c.,  and  of  all  and  singular  other  misdeeds 

and  offences  of  which  justices  of  the  peace  may  or 

ought  lawfully  to  inquire  ;"  which  may  shortly  be  said 

to  be  that  which  is  to  be  done  at  the  Quarter  Sessions. 

Then  comes  the  Municipal  Corporations  Act,  which 

says  that  a  mayor  shall  be  a  justice  of  the  peace.    It 

does  not  say  that  he  shall  be  limited  to  the  exercise  of 

the  powers  of  a  conservator  of  the  peace,  nor  that  he 

Bhall  have  the  powers  of  the  quorum,  but  I  think  it 

shoidd  be  interpreted  as  meaning  that  he  should  have 

those   higher   x>o'wers,    especially  as    the    Act  gives 

him  precedence,  and  since,  as  was  properly  pointed 

out  in  the  argument  for  the  respondonts,  it  gives  to 

the  recorder,  who  is  made  a  justice  of  the  peace  only, 

all    the  powers   of  the  Court  of   Quarter  Sessions. 

Either  of  these  grounds  is  sufficient  to  support  the 

decision  of  the  Court  below,  and  I  tbink  they  arc 

both  just  grounds. 

Judgment  for  t/ie  rcspondenU. 


.HO  May,  18C3.] 
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Hancock  v,  Martin. 


C.P. 

22  Mat,  1863. 

Trover — Illegal  Distress. 

Where  the  plaintiff  made  loeekly  payinerUs  to  the 
dff&ndaTU  for  a  room  in  which  to  keep  lace  machifies  and 
for  steam  power  to  turn  them  supplied  by  the  defeitdantf 
who  retained  the  right  to  enter  the  room  to  oil  his 
machinery: — 

Held,  that  the  defend4mt  had  no  right,  the  door  and 
xdivdow  of  the  room  being  locked,  to  enter  through  th^ 
icindow,  and  distrain  the  lace  machines  for  rent  in 
arrear. 

Trover  for  three  lace  machines  belonging  to  the 
plaintiff  and  seized  by  the  defendant  as  a  distress  for 

rent 

The  defendant  was  the  owner  of  a  factory  and  steam 
power,  and  he  let  rooms  to  persons  possessing  lace 
nucliines  and  supplied  the  requisite  steam  power  to 
work  them.  The  plaintiff  hired  a  room,  paying  12^. 
per  week  for  the  room  and  steam  power ;  the  defendant 
haying  the  right  to  enter  the  room  for  the  purpose  of 
oiling  the  machinery.  The  rent  fell  into  arrear,  and 
the  plaintiff  having  gone  out  and  locked  his  door,  the 
defendant  entered  the  room  through  a  window,  and 
seized  the  machines.  A  verdict  was  entered  for  the 
plaintiff  for  200^. ,  leave  being  reserved  to  the  defendant 
to  move  to  reduce  the  damages  to  40^.,  if  the  Court 
should  be  of  opinion  that  the  defendant  had  the  right 
to  distrain,  and  had  only  been  guilty  of  irregularity  in 
doing  so. 

Field  moved  accordingly,  and  cited. 
The  Mayor  of  Yarmouth  v.  Oroom,  1  H.  &  C.  102  ; 
Buszard  v.  Capd,  8  B.  &  C.  141 ; 
OouU  V.  Bradstock,  4  Taunt.  561  ; 
TuUon  V.  Darke,  6  H.  &  N.  647  ; 
Hyan  v.  Shilcock,  7  Exch.  72. 

Erlk,  C.J. — If  there  was  no  demise  of  the  room, 
and  the  landlord  only  gave  permission  to  the  plaintiff 
to  place  his  machine  in  the  room,  the  rent  payable  for 
that  permission  could  not  be  distrained  for.  If,  on  the 
other  hand,  there  was  a  demise  of  the  room,  the  tenant 
having  locked  the  door  and  window,  the  landlord  could 
not  break  in  and  distrain.  There  was  no  lawful  exercise 
of  a  right  to  distrain  ;  trover  will  lie,  and  the  value  of 
the  goods  must  be  paid. 

Williams,  Willes,  and  Btles,  JJ.,  concurred. 

Rule  refused. 


C.P. 

15  Jan.,  28  May,  1863. 


Chapman  and  Others  r. 
Adams  and  Another. 


Charter-party — Constnujtion, 

The  defendants,  having  bought  wheal  of  plaiiUiffs, 
chartered  a  vessel  to  fetch  it.  The  charter-party  con- 
tained an  option  to  call  at  Cork  or  Falmouthfor  orders, 
^  to  go  to  Bristol  direct.    As  the  vessel  did  not  arrive 


out  in  time,  the  plaintiffs  themselves  chartered  a  vessel 
to  Bristol  direct : — 

Held,  that  whether  the  plaintiffs  had  authority  to 
charter  to  Bristol  direct,  or  not,  was  a  question  of  fact 
which  ought  to  be  found  by  the  jury. 

This  was  an  action  by  the  plaintiffs,  merchants  at 
Montreal,  against  Francis  Adams  &  Co.,  of  Bristol,  for 
not  accepting  a  cargo  of  2000  quarters  of  Canada 
wheat,  per  "Superb,"  from  Montreal  to  Bristol,  and 
for  the  refusal  by  the  defendants'  bankers,  Messrs. 
Glyn,  of  the  plaintiffs*  draft  for  4,300Z.  for  the  price  of 
the  wheat. 

It  appeared  that  in  March,  1861,  the  defendants  sent 
through  a  Mr.  Bruce  to  the  plaintiffs  the  following 
order  :-— "2,000  quarters  Upper  Canada  wheat  at  42*., 
free  on  board,  orderers  to  send  a  vessel  as  soon  as 
navigation  opens. "  The  plaintiffs  telegraphed  to  Bruce 
accepting  the  order,  and  adding,  "  vessel  must  be  here 
by  the  20th  of  May,  or  we  charter  here."  Bruce 
showed  this  to  Adams,  who  expressed  himself  well 
pleased  with  the  purch^e,  and  Bruce  so  wrote  to  the 
plaintiffs,  adding,  at  the  same  time,  that  the  defen- 
dants intended  sending  out  a  vessel  for  the  wheat 

On  the  12th  April  the  plaintiffs  wrote  to  Bruce, 
saying  they  had  a  small  vessel  to  call  at  Cork  or 
Falmouth  for  orders,  which  would  bring  the  com  at  a 
certain  rate.   This  letter  was  shown  to  the  defendants, 
and  in  answer  to  it  Bruce,  on  27th  April,  wrote  to  the 
plaintiffs  to  say  that  the  terms  of  that  vessel  were  too 
high,  and  that  the  defendants  would  send  the  "Florence 
Nightingale'*  for  the  wheat,  and  that  they  had  sent  the 
charter-party  for  them  to  Messrs.  Routh,  of  Quebec. 
On  the  16th  May  plaintiffs,  having  failed  to  obtain 
any  news  of  the  "  Florence  Nightingale,"  and  it  being, 
as  they  alleged,  full  time  to  charter,  in  order  to  be  in 
timd  for  the  20th  May,  chartered  another  ship,  the 
"Superb,"  for  Adams'  wheat,  direct  to  Bristol;  after- 
wards, on  the  same  day,  they  received  the  charter- 
party  of  the  "  Florence  Nightingale,"  but  no  news  of 
the  vessel  herself,  and,  in  fact,  she  did  not  arrive  until 
the    4th   June.      The    wheat    was    shipped    by  the 
"Superb,"  and  she  left  on  the  10th  June  for  Bristol, 
and  the  plaintiffs  rechartered  the  "Florence  Nightin- 
gale "  to  another  merchant.     It  turned  out  that  the 
charter-party  of  the    "Florence   Nightingale"  con- 
tained an  option  to  the  shipper  of  sending  her  to  Cork  or 
FalmotUhfor  orders,  or  to  a  direct  port.  The  plaintiffs, 
however,  had  sent  the  "Superb"  to  Bristol  direct, 
and  on  this  ground  the  defendants  rejected  the  cargo, 
and  directed  Messrs  Glyn  &  Co.  to  refuse  the  draft, 
contending  that  she  ought  to  have  been  sent  to  Cork 
or  Falmouth.     The  case  was  tried  at  the  Guildhall, 
before  Mr.  Justice  Willes  and  a  special  jury  at  the 
sittings  after  last  Michaelmas  Term,  when  the  jury,  in 
answer  to  questions  put  to  them,  found — 

1st.  That  the  plaintiffs  executed  the  order  as  agents 
on  commission  for  the  defendants,  and  Were  not 
vendors  of  the  wheat. 
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2nd.  That  the  plaintifls  had  authority  to  charter  a 
ship  for  the  defendants  for  tho  wheat  wlicn  they  did. 

3rd.  But  they  could  not  agree  whether  the  authority 
was  to  charter  to  Cork  or  Falmouth  for  orders,  or  to 
Bristol  direct. 

Upon  this  finding  the  learned  Judge  entered  a 
formal  yeniict  for  the  plaintiffs,  with  leave  to  the 
defendants  to  move  for  a  new  trial  if  the  third  question 
was  material  and  necessary  to  be  found. 

Karslakcy  Q.C.^  obtained  a  rule  for  a  new  trial. 

JAishy  Q,C,,  and  WcUkin  WilliamSf  showed  cause,  and 
contended,  on  behalf  of  the  plaintiffs,  that  they  were 
entitled  to  the  verdict  upon  the  ground  that  tho  con- 
tract being  to  send  a  cargo  to  Adams  of  Bristol,  and 
nothing  being  said  about  a  port  of  call  until  after  the 
**  Superb"  was  actually  chartered,  the  plaintiffs  were 
right  in  chartering  to  Bristol  direct,  and  that  the  usage 
in  the  C^adian  trade,  as  proved  in  this  case,  diilered 
from  the  Black  Sea  trade,  where  it  was  llio  usual  prac- 
tice  to  send  to  a  port  of  call  for  orders,  whereas  in  the 
Canadian  trade  this  was  not  done  by  tho  ship2)er  unless 
specially  directed  by  the  buyer. 

Karslahe,  Q.C.,  supported  tho  rule,  saying  that  the 
plaintiffs  ought  to  have  sent  the  vessel  to  a  port  of 
call,  as  the  charter  of  the  "Florence  Nightingale  "  was 
so  worded. 

He  was  then  stopped  by  the  Coui-t,  and  Mellishj 
Q.C.,  and  T.  J.  Clarke  on  the  same  side,  were  not 
called  on. 

The  Couet  (Erie,  O.J,,  Williaim,  WilUt,  and 
JSyla,  J  J.)  wcrre  unanimously  of  opinion  that  it  was  a 
question  of  fiict  for  the  jury,  and  not  a  more  question  of 
law,  whether  the  coutrootwas  to  ship  to  Bristol  direct, 
or  to  a  port  of  caU  for  orders,  and  that  the  jury  not 
haying  agreed  upon  this,  there  must  be  a  new  trial. 

MtUe  ctbsoliUc. 


C.  V. 

20  April,  23  May,  1863 


I   Shifust  V,  Mabbuall. 
Booh  Debts — Bankruptcy  Act,  1861. 


Tlie  a^ignecs  of  a  hanhrupt  arc  empowered  by  the 
I37th  McLo/the  Banhruptey  Act,  18Q1  (24  A  25  VkL 
c.  134),  to  sell  ^*  all  or  any  of  the  hook  debts  due  or 
gromng  due  to  the  bankrupt " : — 

Held,  thai  a  book  debt  means  a  debt  that  uxmld  in 
the  ordinary  course  of  trade  be  entered  in  a  trader's 
books,  amd  is  not  confined  to  a  debt  tliat  has  actually 
been  so  entered. 

This  was  an  action  tried  before  Williams,  J.,  to 
recover  tho  balance  duo  on  tho  sale  of  a  ncwspapc^r 
called  **Tlio  Lamb."  Tho  plaintiflf  was  a  saddler,  and 
had  also  bought  and  sold  the  copyrights  of  several 
newspapers.  He  had  entered  the  sale  of  **The  liamb** 
in  his  private  diary,  but  not  in  any  of  his  trade  books. 
The  purchase  money  was  payable  by  instalments,  and 


there  was  a  stipulation  that  tho  defendant  bIiouIiI 
mortgugc  tho  paper  to  tho  plaintiff  as  a  seciuity  ikt 
the  whole  of  the  sum  should  be  paid.  Tho  defendiuit 
pleaded  that  the  plalntitT  had  become  bankrupt  aftt-r 
the  transaction.  Tho  jdaintilF  replied  that  the  assignees 
had  assigned  this  debt  to  him  imder  the  137th  sect,  of 
the  Bankruptcy  Act,  18G1  (24  &  25  Vict.  c.  1341, 
which  enables  the  assignees  to  sell  "all  or  any  of  the 
l)ook  debts  due  or  growing  due  to  the  bankrupt." 

A  verdict  was  found  for  the  plaintiff,  leave  King 
reserved  to  the  defendant  to  move  to  enter  a  non-suit, 
if  the  Court  should  be  of  opinion  that  this  was  not  a 
book  debt  within  tho  st-atute. 

20  April,  1863. 

/.  0,  Griffiis  obtained  a  rule  aocordiugly. 

23  May,  1863. 

M,  Smith,  Q.C.f  showed  cause,  and  /.  0.  GriwL^ 
supported  the  rule.     Both  sides  referred  to 

McEvay  y.  liejif,  1  N.  R.  888 ;  ac.  11 W.  R.  Zli. 

Tho  arguments  will  sufficiently  api)ear  from  the 
judgment. 

£rle,  C.J.— I  am  of  opinion  that  this  rule  must  be 
discharged.  Tho  plaintiff  purchased  this  debt  under 
the  137th  sect  of  the  Bankruptcy  Act,  1861,  and  the 
only  question  that  arises  is,  whether  this  was  a  Look 
debt  within  the  meaning  of  that  section.  Assuming  a 
book  debt  to  mean  a  debt  due  to  a  trader  in  the  ordi- 
nary mode  of  carrying  on  his  trade,  I  think  this  comes 
within  the  definition.  The  plaintiff  was  a  saddler  and 
a  newspa}>er  proprietor.  He  had  bought  and  sold 
newspapers  seven  or  eight  times.  The  debt  due  here 
is  very  different  from  the  security.  There  was  a 
stipulation  to  mortgage  ;  that  condition  was  not  sold 
by  the  assignees,  but  the  debt  was,  and  has  imssed  to 
the  plaintiff.  The  statute  enables  the  assignees  to  bcU 
all  book  debts,  and  this  man  was  a  trader,  not  only  ^ 
a  saddler,  but  also  as  a  speculator  in  the  copyright  of 
news|)apers,  and  this  debt  was  connected  vrith  his 
business  as  such  speculator. 

Williams,  J.— I  am  of  the  same  opinioiL  It  has 
been  argued  on  behalf  of  the  defendant  that  book 
debts  are  confined  to  such  debts  as  are  actually  entered 
in  the  books  of  tho  bankrupt  I  cannot  agree  to  this 
definition,  1  think  a  book  debt  means  a  debt  which 
ought  to  find  its  way  into  a  trader's  books.  Mj 
difficulty  in  this  case  was  to  see  clearly  that  tliis  was 
a  debt  which  would  have  found  its  way  into  the  booka 
of  a  trader  carryiug  on  his  trade  regularly. 

It  seems  he  had  bought  and  sold  newspapers  before 
this,  and  this  transaction  was  entered  in  a  diary.  1 
<lo  not  differ  from  the  rest  of  tho  Court,  but  I  have 
sonic  doubts. 

Byles,  J.— I  am  of  tho  same  opinion.  Tho  jdaintifT 
was  a  saddler,  and  had  very  numerous  transactions  in 
saddles  and  bridles.  Ho  was  also  engaged  in  the  sale 
of  new8pax>ers,   and  had  bought  and  sold  seven.    H^ 
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was  as  much  a  dealer  in  the  copyrights  of  newspapers 
AS  of  saddles  and  bridles,  though  not  to  such  an 
extent  Book  debts  are  such  debts  as  are  commonly 
ent^xHi  in  traders'  books.  Then  it  has  been  said  that 
there  was  the  security  of  the  mortgago.  Suppose  as  a 
saddler  he  had  sold  some  saddles,  but  they  had  not 
bfcn  delivered,  being  kept  as  a  lien  for  the  money, 
t'luld  it  be  contended  that  the  dobt  was  not  saleable 
iidder  tins  section  ?  If  so,  then  we  must  go  the  length 
of  saying  that  the  guai-autee  of  any  guarantor,  however 
worthless,  would  prevent  a  debt  being  assignable.  I 
do  not  entertain  any  doubts  on  the  subject. 

Rule  discharged. 


,.! 


Jte  ToBiN  and  Another, 


C.  P. 

23  WlY,  1863. 

Pei'ition  of  Eight — Prerogative  of  tJie  Crown, 

I A  a  Petition  of  Rigid  the  AUomey-Geiieral  may 
p^cad  aiid  demur  at  the  aartu  lime,  withoxU  leave  ;  the 
j>rerog(Uive  of  tk^  Crovm  so  to  do,  not  being  taken  avxty 
h'j  tlui  Petitions  of  Right  Act,  1860  (23  <fc  2i  Vict, 
c.  34). 

A  petition  of  right  had  been  preferred  by  Thomas 
Tobin,  and  James  Aspinall  Tobin,  under  the  following 
circumstances.  They  had  a  vessel  trading  on  the  coast 
of  Africa,  and  in  consequence  of  her  being  suspected  of 
U'ing  engaged  in  the  slave  trade,  she  was  seized  by  one 
of  Her  Majesty's  ships,  and  instead  of  being  taken  to 
a  prize  court,  she  was  bm*nt. 

The  Attome^'-General  did  not  plead  within  twenty- 
eight  days,  as  required  by  the  4th  sect,  of  the  Petitions 
of  Bight  Aet,  1S60  (23  &  24  Vict.  c.  84),  but  obtained 
time  ;  and  after  that  time  had  expired,  he  (without 
obtaining  leave  of  the  Court)  demurred,  and  also 
pleaded  that  tho  averments  contained  in  the  petition 
of  right  were  all,  and  each  one  waa,  wholly  Mse. 

Kcmplay  moved  for  a  rule  under  the  8th  sect.,  call- 
ing on  the  Attomey-Greneral  to  show  cause  why  an 
order  should  not  be  made  that  the  petition  of  right 
should  be  taken  as  confessed^  there  having  been  a 
failure,  on  the  part  of  the  Crown,  to  plead  or  demur 
thereto  in  due  time,  as  tho  pleadings  were  not  delivered 
within  the  twenty-eight  days  allowed  by  the  4th  sect. 
He  contended  that  in  this  case  the  Crown  had  no 
right  to  plead  and  demur  at  the  same  time  without 
leave,  as  the  7th  sect,  of  the  Act  provided  that  the 
ordinaiy  rules  as  to  pleading  should  apply  to  petitions 
of  right.  He  also  contended  that  the  plea  was  framed 
so  as  to  embarrass,  as  it  denied  every  allegation  and 
pnt  the  petitioner  to  the  proof  of  all. 

Thk  Court  (Erie,  C.J.,  Williams,  Willes,  and 
fiijk$y  J  J. )  granted  a  ride  nitii,  on  the  ground  that  the 
ph'a  was  framed  to  embarrass,  but  were  imanimously 
<'!*  ojnnion  that  the  Petitions  of  Right  Act  did  not  take 
away  the  prerogative  of  the  Crown  in  pleading.  There- 
fore, on  that  ground, 

RuU  rtfvustd. 


C.  P,  )    Baxendale  and    Others  r. 

Nov.  12, 19,  1862.    >      Gkeat  Westehn  Railway 
26  May,  1863.      )       Company. 

Carriers — RaUioays — Different  Charges, 

A  roMway  company  Juul  been  in  the  liahit  of  making 
a  less  charge  to  those  ivho  delivered  and  received  parcels 
at  their  stations,  tlian  to  tftose  for  whom  they  collected 
the  pacJcages  and  delivered  them.  TJiey  afterwards 
discontimicd  this  -practice,  and  charged  alike  in  both 
cases,  making  no  difference  in  the  carriage  from  station 
to  station  or  from  door  to  door: — 

Held  (Erie,  C.J.,  dissentiente),  they  were  Twt  justified 
in  making  the  change. 

This  was  an  action  to  recover  448^.  10*.  2d.,  being 
the  amount  of  alleged  overcharges  for  the  carriage  and 
consignment  of  goods. 

Tho  declaration  contained  counts  for  work  and 
labour,  and  for  money  had  and  received.  The  action 
wa3  turned  into  a  special  case  before  plea  by  an  order 
of  Williams,  J.,  dated  17th  February,  1859. 

The  special  case  stated  that  the  plaintiffs  carried  on 
business  as  carriers  xmder  the  namo  of  Pickford  & 
Co.,  in  all  parts  of  England,  using  railways  wherever 
tliey  could  ;  that  the  defendants  were  incorporated 
under  the  5  &  6  Will  4,  c.  cvii.,  amended  by  7  &  8 
Vict.  c.  iii.  and  10  &  11  Vict  c.  ccxxvi.  ;  that  the 
important  sections  wero  the  50th  and  51st  of  7  &  8 
Vict.  c.  iii,  which  provided  that  the  defendants 
should  carry  at  equal  rates  for  all  customers,  and 
that  any  person  aggrieved  by  the  defendants  charging 
him  more  than  they  did  to  others  shoold  have  an 
appeal  to  tho  Qimrter  Sessions. 

The  10  &  11  Vict.  c.  ccaocvi.  a.  63,  allowed  the 
defendants  to  charge  any  som  they  pleased  for  small 
parcela,  i.  e.  parcels  weighing  under  500  lbs.,  pro- 
vided that  articles  sent  in  large  aggregate  quantities, 
though  made  up  of  separate  parcels,  such  as  bags  of 
sugar,  coffee,  meal,  and  the  like,  should  not  be 
deemed  small  parcels,  but  that  the  terms  should  apply 
only  to  single  parcels  in  separate  packages.  Tho 
defendants  were  also  allowed  to  make  any  charge  they 
chose  for  any  single  article  weighing  over  eight  tons. 

Tlie  defendants  received  goods  in  three  ways — 

1st.  At  their  station. 

2nd.  At  receiving  houses,  established  in  Ix>ndon 
and  most  large  towns. 

3rd.  At  the  consignor's  premises. 

Tlie  adoption  of  any  of  these  modes  was  at  tho 
option  of  the  consignor ;  and  in  the  second  and  third 
case,  tho  defendants  carted  the  goods  to  the  station. 

They  delivered  the  goods  at  the  consignor's  option, 
either  at  the  station  to  which  they  are  consignetl,  or 
at  tho  premises  of  the  consignee. 

The  defendants  when  acting  as  carriers,  as  herein- 
before mentioned,  used  to  cliarge  their  customers  a 
through  rate  in  each  of  the  cases  above-mentioned, 
which  rate  inpluded  collection  and  delivery,  as  well 
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as  conveyance  on  the  line  of  railway,  the  same  rate 
being  charged  whichever  of  the  three  modes  was 
adopted.  The  plaintiffs  were  in  the  habit  of  sending 
goods  entrusted  to  them,  as  carriers,  by  the  defendants* 
railway.  When  they  did  so,  they  collected  the  goods, 
carted  them  to  the  defendants*  station,  received  them 
at  the  several  stations  to  which  they  were  sent,  and 
then  carted  them  to  the  consignees.  The  defendants 
were  in  the  habit  (before  the  change  of  system  com- 
plained of)  of  making  the  foUowing  allowance  as 
rebates,  viz.  1*.  6d.  per  ton,  if  the  goods  were  brought 
by  the  customer,  or  received  by  him  at  a  country 
station  ;  and  3*.  id.  per  ton  in  the  same  event  at 
Paddington.  The  allowance  was  made  at  a  periodical 
settlement.  When  the  goods  sent  were  imder  a  ton, 
a  proportionate  reduction  was  made. 

This  system  was  continued  till  April,  1858,  when 
the  defendants  changed  this  system,  and  commenced 
a  new  system  of  making  no  allowance  for  goods  under 
5001bs.  (called  smalls),  whether  they  were  brought  to, 
or  taken  from,  a  station  by  customers ;  and  they  in- 
formed the  plaintiffs  of  this  by  a  letter  on  the  17th  of 
April,  1858. 

Between  the  17th  of  April  and  the  15th  of  November, 
1858,  the  plaintiffs  delivered  to  the  defendants  at  various 
stations,  parcels  consisting  in  some  cases  of  different 
sorts  of  goods,  and  in  other  cases  of  the  same  sort  of 
goods,  each  package  or  consignment  weighing  under 
500  lbs.  Each  was  collected  and  delivered  by  the 
plaintiffs  to  the  defendants  to  be  carried,  and  was  con- 
signed to  the  plaintiffs  at  the  arrival  stations.  Each 
package  was  separately  addressed  or  marked,  and  was, 
in  all  cases  where  the  goods  were  of  different  classes, 
separately  entered  and  stowed  by  the  defendants.  On 
the  arrival  of  the  goods  they  were  received  by  the 
plaintiffs,  and  carted  by  them  to  the  persons  for  whom 
they  were  intended.  The  defendants  refused  to  make 
the  plaintiffs  any  allowance  for  doing  aU  this ;  but 
charged  them  as  they  charged  others  who  had  neither 
collected  nor  received  their  goods,  the  rate  being  the 
same  from  station  to  station  as  from  door  to  door. 

The  defendants  charged  the  full  rate  to  the  plaintiffs 
BH  aforesaid,  which  the  plaintiffs  paid  under  protest, 
as  the  defendants  would  not  otherwise  convey  the 
goods  for  them. 

The  defendants  charged  the  same  to  other  customers 
whichever  way  they  had  the  goods. 

The  alleged  overcharge  during  the  period  in  ques- 
tion amounted  to  443/.  10«.  2d.  The  plaintiffs' 
attorneys  wrote  to  remonstrate  with  the  defendants, 
who,  nevertheless,  persisted  in  their  charges. 

During  all  this  time  the  defendants  allowed  the 
rebate  on  all  packages  over  600  lbs. 

The  charges  of  the  defendants  are  higher  in  propor- 
tion for  parcels  under  112  lbs.  than  for  those  over 
that  weight. 

The  question  for  the  Court  was,  whether  the  plain- 
tiffs were  entitled  to  recover  the  sum  of  443/,  10«,  2rf., 
or  any  part  thereof, 


Bovill,  Q.C.  (with  him  C.  PoZiocfc),  for  the  plaintifFs, 
contended  that,  by  not  making  any  allowance  for  col- 
lecting and  receiving  the  goods,  the  defendants  actnaUj 
charged  the  plaintiffs  more  than  they  charged  other 
customers. 

MmUa-gue  Smith,  Q.C.  (with  him  Field),  for  the 
defendants,  contended  that  they  really  charged  all 
alike,  and  were  justified  in  so  doing. 

The  following  cases  were  cited  in  the  course  of  the 
arguments  : — 

Baxendale  v.  North  Devon  Bailway  Cc^npani;, 

3C.  B.  (n.  s.)324; 
Baxendale  v.  Great  Western  Raihoay  Company, 

5  C.  B.  (N.  8.)  309,  336  ; 
Piddington  v.  South-Eastern  BaUtvay  Companif, 

5  C.  B.  (s.  s.)  Ill  ; 

Oartan  v.  Bristol  aiid  Exeter  Railvoay  Companii^ 

6  C.  B.  (n.  s.)  639  ; 

Stevens  v.  Jeacocke,  11  Q.B.  731  ; 

Crotuh  V.    Great    Northern  Railioai/    Company, 

11  Exch.  742 ; 
Parker  v.  Great  Western  Railtoay   Company,  1 

Scott,  N.  R.  835  ; 
Pick/ord  v.  Grand  Junction  Railway  Company, 

10  M.  &  W.  399  ; 
Parker  v.  Great  Western  Railway  Company,  6  E. 

&  B.  77 ; 
Garton  v.  Bristol  and  Exeter  Railway  Company, 

1  Best  k  Smith,  112. 

Cur.  adv.  vuU. 

26  May,  1863. 

Erle,  C.J.,  delivered  a  very  elaborate  written  judg- 
ment, giving  his  reasons  for  thinking  that  judgment 
ought  to  be  for  the  defendants,  and  why  he  did  not 
consider  himself  bound  by  some  of  the  cases  cited. 
His  Lordship,  however,  said,  that  as  the  rest  of  the 
Court  (Williams,  Byles,  and  Keating,  J  J.)  were  of  a 
different  opinion,  there  must  be  judgment  for  the 
plaintiffs. 

Williams,  J. — I  think  it  right  to  observe,  that  not 
only  do  I  consider  myself  bound  by  the  previous  dcci* 
siona,  but  that  I  think  those  decisions  were  right. 

JvdgvMMfoT  the  plaintiffs. 


C.P. 

26  May,  1863 


.1 


Roberts  v.  Watkins. 


BuUding  Contract — Certificate  in  Writing, 

An  a>greement  being  rnade  that  the  defendant  would 
pay  the  plaintiff  {a  builder),  a  certain  sum  of  fnonty 
when  A  (an  architect)  should  "  certify  that  the  works  are 
carried  out  to  his  satisfaction  " : — 

Held,  that  such  certificate  need  not  be  in  writing. 

This  was  an  action  tried  before  Erie,  C.J.,  for  the 
last  instalment  due  on  a  building  contract^  and  a  verdict 
was  found  ffir  the  plaintiff. 


30  May,  1883.] 


THE  NEW  REPORTS. 


247 


Lushj  Q.C,  (with  him  Morgan  Lloyd),  moyed  for  a 
new  trial  on  the  ground  of  misdirection,  and  that  the 
Terdict  was  against  evidence.  The  misdirection  was, 
—the  plaintiff  was  to  be  paid  by  instalments,  each 
instabnent  to  be  paid  as  soon  as  one  Lavender  (an 
architect)  should  "  certify  that  the  works  were  carried 
out  to  his  satisfaction.'*  The  Lord  Chief  Justice  left 
it  to  the  jury  whether  Lavender  had  given  a  certificate, 
or  whether  a  certificate  was  dispensed  with,  and  the 
jury  must  be  taken  to  have  found  that  a  verbal  certifi- 
cate was  given.     I  contend  on  the  authority  of 

Morgan  v.  Bimit,  9  Bing.  672, 
that  the  certificate  must  be  in  writing,  and  that  a 
Terhal  one  is  not  sufficient.  The  contract  was,  that  the 
defendant  would  pay  on  receiving  a  certificate  in 
writing,  signed  by  the  architect  (Lavender).  The 
object  in  such  cases  is.  to  prevent  any  dispute  arising 
as  to  whether  the  architect  has  certified. 

[Williams,  J.— The  effect  of  the  decision  in  Morgan 
V.  BimU  was,  that  there  was  no  sufficient  evidence  of 
a  certificate,  not  that  a  written  certificate  was  neces- 
sary.] 

The  Chief  Justice,  in  his  judgment,  alludes  to  the 
"production  of  a  certificate,"  which  shows  that  he 
thought  a  written  certificate  necessaiy.  The  under- 
standing of  both  parties  was,  that  the  certificate  should 
be  in  writing,  and  this  is  proved  by  the  fact  that  the 
other  payments  were  made  under  a  written  certificate. 

Williams,  J. — There  must  be  no  rule.  My  Lord 
directed  the  jury  to  find  whether  a  certificate  had  been 
given.  It  is  now  contended  that  there  should  be  a 
certificate  in  writing.  This,  very  probably,  was  the 
intention  of  the  defendant ;  but  the  question  is,  whether 
he  has  expressed  that  intention  by  the  language  he 
employed,  **  provided  the  said  Thomas  Lavender  shall 
before  each  payment  certify  that  the  works  are  carried 
out  to  his  satisfaction."  The  language  is,  that  the 
architect  "  shall  certify,"  not  "  shall  certify  in  writmg. " 

A  person  may  certify  as  fully  and  amply  by  word  of 
mouth  as  in  any  other  way.  In  Morgan  v.  Bimie  the 
agreement  was  different,  and  though  the  Chief  Justice 
in  that  case  assumed  that  a  written  certificate  was 
necessary,  yet  the  decision  does  not  go  upon  that  point. 
The  cases  of  verbal  awards  arc  in  point.  Oaies  v. 
BromU  (1  Salk.  75),  and  "  Russell  on  Awards,"  242, 
show  that  such  awards  are  sufficient.  With  regard 
to  tho  verdict  being  against  evidence,  my  Lord  is  not 
dissatisfied,  so  we  shall  not  interfere. 

WiLLES,  J.,  concurred. 

Byles,  J. — I  do  not  think  the  words  import  "  certi- 
ficate in  writing."  The  Recorder  of  London  was  said 
to  certify  when  he  declared  a  custom  by  word  of  mouth- 


f     KiMBERLAY  V,    AlLEN. 

26  Mat,  1868.    S 

Practice — Lunatic — Service  of  Writ — Common 
Law  Procedure  Act,  1852,  «.  17. 

Where  reasonable  efforts  have  been  made  without 
success  to  effect  personal  service  of  a  writ  of  summons 
on  a  lunatic  defendant,  amd  the  tcrit  has  come  to  the 
knowledge  of  sweh  lunatic,  the  Court  may  order  that  the 
plaintiff  he  at  liberty  to  proceed  as  if  personal  service 
had  been  effected. 

In  this  case  Oray  applied  to  the  Court  for  leave  to 
the  plaintiff  to  proceed  as  if  personal  service  had 
been  effected  on  the  defendant,  who  was  a  lunatic 
and  in  an  asylum.  When  the  writ  was  issued,  it  was 
not  known  that  the  defendant  was  a  lunatic. 

It  appeared  from  the  affidavit,  that  the  plaintiff, 
after  making  several  ineffectual  appointments,  went 
to  the  asylum,^ where  he  saw  Dr.  Tuke.  Dr.  Tuke 
mentioned  that  he  had  received  the  writ,  but  would 
not  give  it  to  the  defendant,  or  permit  it  to  be  served. 
He,  however,  admitted  that  he  had  mentioned  it  to 
the  lunatic. 

The  question  was,  whether,  imder  the  circum- 
stances, the  Court  would  allow  the  lunatic  to  appear 
as  if  service  had  been  effected.  Tho  17th  sect,  of  the 
15  &  16  Vict.  c.  76,  empowers  the  Court  to  order  that 
the  plaintiff  be  at  liberty  to  proceed  as  if  personal 
service  had  been  effected. 

[Wilde,  B.  referred  to  ffolmes  v.  Service  (15  C.  B. 
298  ;  24  L.  J.  (n.  s.)  C.  P.  24).] 

In  that  case  there  was  nothing  to  show  that  the 
writ  had  come  to  the  knowledge  of  the  lunatic.  Ho 
cited, 

Williamson  v.  Maggs,  28  L.  J.  Ex.  5. 

[Wilde,  B. — That  decision  seems  to  have  proceeded 
upon  the  case  in  the  Court  of  Common  Pleas,  which 
did  not  allege  that  the  lunatic  had  any  knowledge  of 
the  writ.] 

If  the  writ,  when  it  had  come  to  the  knowledge 
of  the  lunatic,  were  not  to  take  effect,  it  would  give 
the  friends  of  the  lunatic  the  power  to  prefer  any 
creditor  they  thought  proper. 

The  Coubt  (Pollock,  C.B.,  Bramwell  and  Wilde, 
BB.)  were  of  opinion  that,  where  it  can  be  shown,  as 
in  this  case,  that  the  writ  has  come  to  the  knowledge 
of  the  lunatic,  he  is  in  the  same  position  as  any 
other  defendant,  and  the  plaintiff  should  be  at  liberty 
to  proceed- 

Application  granted. 


£bl£,  C.J.,  concurred. 


Rule  refused. 


27  May  1863  \  ^^^^EN  and  Another  v.  Marshall. 

Guaranty/ — Condition  precedent. 

The  plaintiffs  sued  the  defendant  as  guarantor  of  a  debt 
due  to  the  plaintiffs  from  a  third  person.    The  declarO' 
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tion,  after  stating  that  the  defendant  ffiiarantc-edy  d'C.y 
contained  the  iisual  averment  tJuit  all  thinrfs  had  hap- 
pcTicdf  cfcc,  to  entitle  tJie  plaintiffs  to  maijitaiii  the 
action.  The  defendant  2)l€ad€d  that  his  promise  icas  a 
promise  and  undcrtaJdng  in  icriting^  and  that  it  con- 
tained the  folloiHng  clause :  '^and  in  consideration  of 
the  above  imdcrtakinrj^  fh^  said  plaint ifFs  agree  to  stay 
cxccidion  itntil  the  said  6th  day  of  October;  if  the 
undersigned  {defendant)  gives  to  W.  <t  Sojis  safi<tfacfnry 
references  as  to  his  ability  to  pay  the  avwunt  aforesaid^ 
hid  not  otherwise  ;  and,  if  the  references  are  not  satis- 
factory,  then  this  guaranty  is  to  be  given  vp  icithin  a 
week  from  the  present  date."  TJic  defendant  then 
(alleged  thai  thf.  said  references  had  not  been  given,  ami 
were  not  satisfactory,  and  the  defendant  required  the 
plaintiffs  to  give  up  the  said  guaranty,  which  tltc  plain- 
tiffs refused  to  do ;  wherefore  he  (tlic  defendayU)  became 
and  was  discharged  from  performing  the  same. 

Held,  on  dermuirer,  tJuU  the  plea  was  an  aiisiccr  to 
the  declaration. 

This  was  an  action  upon  a  wi'itten  guaranty  to  pay 
a  judgment  debt  recovered  against  one  William 
TurnbuU,  by  the  plaintiffs,  Henry  Morten  and 
William  Henry  Packer,  as  executors  of  John  Lovett, 
deceased. 

The  declaration,  after  setting  out  the  said  judgment 
recovered,  alleged  that  afteiis'ards  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  defendant, 
would  stay  execution  upon  the  said  judgment  in  the 
said  action  against  the  said  Wm.  Tumbull  until  the 
6th  day  of  October  then  next,  the  defendant  promised 
the  plaintiffs  that  the  amount  of  90?.  1^.  6rf.,  being 
the  balance  of  debt  then  duo  to  the  plaintiffs,  and 
recovered  by  them  under  the  said  judgment,  together 
with  the  costs  of  the  said  action,  should  be  paid  to  the 
plaintiffs  on  or  before  the  said  6th  day  of  October,  and 
that,  if  not  paid  to  the  plaintiffs  by  the  said  Wm. 
Tumbull,  the  defendant  would  pay  the  same  to  the 
plaintiffs.  Averment  that  all  things  have  been  done, 
&c.,  and  all  times  have  elapsed,  &c.,  to  entitle  the 
plaintiffs  to  maintain  this  action ;  yet  neither  the 
said  Wm.  Turnbull,  nor  the  defendant,  have  or  hath 
paid  the  said  sum  of  90/.  Is.  6d.,  and  costs,  as  afore- 
said, or  any  part  thereof.  And  the  plaintiffs  claim 
lOOi. 

2nd  plea — **that  the  said  promise  was  a  promise 
and  undertaking  in  writing  made  by  the  defendant, 
and  the  same  was  to  the  tenor  following,  and  not 
otherwiao  ;  that  is  to  say, — 

"Morten  and  Another  v.  Turnbull. 
**  In  consideration  of  the  execution  being  stayed  in 
this  matter  until  the  6th  day  of  October  next,  I  hereby 
undertake  that  the  amount  of  901.  It.  6c2. ,'  the  balance 
of  debt  now  due  to  the  plaintiffs,  together  with  costs, 
shall  be  paid  to  the  plaintiffs  on  or  before  the  said  6th 
day  of  October ;  and,  if  not  paid  by  the  defendant,  I 
hereby  undertake  to  pay  the  same.  And  In  considera- 
tion of  the  above  undertaking  the  said  plaintiffs  agree 


to  stay  cxceiTtion  until  the  said  6th  day  of  October,  if 

the  undtrsigned  Wm,  Marslvall  gives  to  Messrs.  Wovl- 

brid/fc  and  t%ns  saiitfacfory  referctiees  as  to  his  ability 

to  pay  tlie  amount  aforesaid,  but  not  ofkcrwise ;  and, 

if  the  rrfcre/ices  arc  not  satisfactory,  then  Uiis  guaroiU^f 

is  to  be  given  vp  within  a  week  from  the  presad 

date. 

*•  Dated  this  25th  day  of  Angnst,  1862. 

**  Wm.  Marshall 
**  For  self  and  co-executor, 

"Hexry  Morten." 

And  the  defendant  says  that  the  said  references  in 
the  said  promise  and  undertaking  named  were  nf>t 
given,  and  were  not  satisfactory,  and  thereupon  tb^ 
defendant  requested  the  plaintiffs  to  give  up  the  said 
Iiromiso  and  undertaking  according  to  the  terms  of 
it,  which  they  refused  to  do ;  and  the  defendant 
became,  and  was,  discharged  from  performing  the 
same. 

Demurrer,  and  joinder  in  demurrer. 

Clarke,  for  the  plaintiffs,  contended  that  they  vere 
entitled  to  waive  the  references,  as  they  were  proposed 
for  the  plaintiff's  benefit  solely.     He  referred  to 
Markimm  y.  Stanford,  2  N.  R.  27. 

There  Erie,  C.  J.,  with  the  concurrence  of  the  rest 
of  the  Court,  held  that  an  agreement  to  lease  certain 
tolls  was  not  void,  beoKUs  the  trustees  did  not  insist 
on  a  clause  (requiring  certain  sureties)  introduced  for 
the  benefit  of  the  trustees.  So  here  the  agreement  vi^ 
not  void,  because  the  references  were  not  given— those 
references  being  for  the  plaintiff's  benefit  solely.  Sup- 
posing that  the  agreement  contained  this  term,  that, 
if  the  references  were  not  satisfactory,  the  plaintifls 
should  give  up  the  guaranty  within  a  week,  then  thcT 
might  renounce  the  references,  which  were  for  their 
own  benefit,  and  yet  keep  the  guaranty.  Otherwise, 
there  would  be  this  hardship,  that,  as  Tumbull  dr* 
camped  within  the  week,  they  would  lose  the  entire 
fmits  of  the  agreement. 

[Wilde,  B. — They  were  to  give  up  the  gnarantr 
only  in  case  the  references  were  nnsatisfectory.  If 
the  defendant  had  offered  references,  and  the  plaintiff 
had  refused  them,  Tumbull  might  still  have  d^ 
camped.] 

The  plaintiffs  were  entitled  to  say  they  would  trairc 
the  references ;  and,  upon  the  face  of  the  pica,  th« 
l)laln tiffs  must  be  taken  to  have  consented  to  do  irith- 
out  them.  Tlie  plaintiffs  aver  the  fulfilment  of  oU 
conditions  precedent ;  and  they  need  not  aver  that 
they  have  renoimced  the  references.  Tlie  fair  ood- 
struction  of  the  pleatling  amounts  to  this,  that  they 
have  renounced  the  references  by  refusing  to  give  up 
the  guaranty,  which  refusal  was  stipulated  to  b«  tb« 
sign  of  renunciation.  The  plaintiffs  had  an  option 
to  waive  these  references,  and  they  have  eierrised 
that  option.  We  were  not  bound  to  aver  a  renuncia- 
tion by  the  plaintiffs ;  but,  if  we  were,  it  is  inclndf^l 
in  the  general  averment. 
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H.  C.  Fotkurd^  for  the  defendant,  contended  that 
this  was  never  accepted  as  a  conclusive  guaranty.  It 
remained  in  suspension  until  the  arrangement  should 
\k  fulfilled  by  the  giving  of  the  references.  The  fact 
tbt  the  references  were  not  given,  was  a  sullicient 
notification  to  the  defendant  that  they  were  no  longer 
rquired,  and  that  the  plaintiffs  were  content  to  look 
to  TnmbuU,  the  judgment  debtor,  alone.     Ho  cited 

M'lver  V.  Jlichardaon,  1  M.  &  S.  657, 
referring  to  Lord  EllGnborongh'a  judgment  at  page  564 ; 
aod 

}fozIq/  V.  Tinkler,  1  Cr.  ^l.  &  R.  694, 
for  a  remark  of  Parke,  B.     He  was  then  stopped  by 
tLe  Court. 

Pollock,  C.B. — We  are  all  of  opinion  that  the 
]>laintiffs  in  this  case  are  not  entitled  to  recover.  Tho 
references  not  being  given,  the  defendant  is  not  liable. 
The  case  cited  from  the  Common  Pleas  does  not  dis- 
close the  exact  grounds  on  which  I  nonsuited  the 
plaintiffs.  Tho  ground  on  which  I  did  nonsuit  them 
WM  this,  that  for  the  benefit  of  the  public  the  Act  of 
Parliament  expressly  says  that  tho  agreement  shall  be 
signed  by  the  party  taking  the  tolls,  that  is  to  say,  the 
lessee  of  the  tolls,  and  by  two  sureties  on  his  behalf. 
It  happened  in  that  case  that  tho  i>roposcd  lessee  had 
signed,  but  not  his  two  sureties.  It  is  impossible  to 
iAv  that  the  intended  lessee  was  liable  as  a  lessee,  xxn- 
l2ns  he  had  all  tho  rights  of  the  lessee.  But  it  was  never 
intended  that  he  should  have  the  rights  of  a  lessee  at 
tlie  option  of  the  tnistees.  The  Act  says  that  certain 
thiii'^s  shall  be  done.  The  ground  upon  which  I  non- 
i^niti'd  the  plaintiffs  certainly  was  what  I  have  just 
^i'l ;  but  in  the  case  cit«d  that  ground  is  not  men- 
tioned. The  inquiry  not  having  been  made  in  this 
fibp,  the  defendant  did  not  know  whether  he  was  liable 
IT  Dot.  For  these  reasons  it  appears  to  me  that  the 
Conditions  contained  in  the  agi'eement  declared  upon 
wtTti  not  fulfilled,  and  that  therefore  tho  plaintiffs  arc 
Hot  entitled  to  our  judgment. 

BRAsrwELL,  B. — I  think  also  that  the  plaintiffs  are 
nf»t  entitled  to  our  judgment.  In  truth  there  was  no 
agreement  between  tho  parties  until  the  references 
were  given.  Although  the  plaintiffs  might,  by  a  mis- 
cfm«struction  of  tho  agreement,  have  /?xven  six  days* 
tinie,  and  got  nothing  by  it,  yet  I  rather  think  they 
wight  during  the  six  days  have  taken  out  execution 
a^Miust  TumbulL  if  they  had  done  that,  they  would 
liiivc  been  liable  to  no  action.  I  doubt  very  much 
whether  this  case  comes  within  the  principle  of  those 
I'f^ferred  to.  There  is  a  distinction  between  this  case, 
'"•ntl  that  in  the  Common  Pleas.  Tho  Cluef  Justice 
tht.re  aays — "By  the  conditions  of  sale  the  highest 
hidder  is  to  be  the  termor  of  tho  tolls.  The  57th 
^^'^^'  provides  that  all  agreements  signed  by  the 
trustees,  or  their  clerk,  shall  be  valid,  though  not  by 
<ic*d.  The  defendant  was  the  highest  bidder,  and  in 
his  agreement  promised  to  perform  all  the  conditions." 
He  was  to  be  the  termor  of  tho   tolls ;    and  being 


such  termor,  ho  was  to  perform  certain  conditioiiB 
for  tlio  benefit  of  tho  tmateos,  which,  however,  they 
did  not  insist  upon.  All  that  the  Court  of  Common 
Pleas  held  was,  that  he  was  lessee  of  tho  tolls,  and 
did  not  cease  to  be  lessee  under  the  circumstances, 
because  they,  having  given  him  tho  right  to  take  the 
tolls,  were  not  desirous  to  enforce  the  forfeiture. 
Therefore,  the  decision  in  that  case  is  not  inconsistent 
with  our  judgment  in  the  present  one. 

Wilde,  B.— The 'defendant  undertakes  first  that 
Tumbull's  debt  shall  be  paid  ;  and,  secondly,  that  if 
Tumbull  does  not  pay  it,  he  will  imy  it  himself.  In 
consideration  of  those  undertakings  the  plaintiffs  agree 
to  stay  execution  until  the  6th  of  October,  if  the  under- 
signed Wm.  Marshall  gives  satisfactory  references  as 
to  his  ability  to  pay  the  amount  guaranteed,  but  not 
otherwise.  Tho  first  question  is,  what  is  the  meaning 
of  that  stipulation  ?  The  plaintiffs  agree  to  stay  exe- 
cution, if  references  are  satisfactory.  It  was  the  de- 
fendant's business  to  offer  tho  references :  but  the 
defendant  could  not  know  whether  the  references  were 
satisfactory  imtil  the  plaintiffs  should  signify  that  by 
giving  up  the  guaranty  within  the  week,  or  otherwise. 
That  was  for  the  purpose  of  letting  the  defendant  know 
whether  the  references  were  sufficient  or  not.  There- 
fore, it  is  said,  the  guaranty  is  not  binding.  I  do  not 
propose  to  dftcide  whether  they  might  renounce  or  not ; 
but  it  is  said  they  did  renounce.  It  is  not,  however, 
to  be  taken  from  the  plea,  as  contended  by  Mr.  Clarke, 
that  they  did  renounce  the  benefit.  There  being 
nothing  on  the  face  of  tho  plea  that  they  did  renounce, 
the  defendant  is  entitled  to  our  judgment.  Mr.  Clarko 
says,  that  if  the  guaranty  be  not  held  to  be  good,  the 
plaintiffs  are  in  the  position  of  giving  Turnbull  a  week, 
and  getting  nothing  for  it.  But  they  might  be  in  that 
position  under  any  circumstances,  or  in  another  quite 
as  bad.  Tho  plaintiffs  could  not  issue  execution  for 
a  week.  It  is  said  that  Turnbull  might  have  decamped, 
but  that  was  a  species  of  liability  which,  however  you 
construe  the  meaning,  could  not  have  been  avoided. 

Judgment  for  defendant 

Clarke  subsequently  obtained  leave  to  amend. 


Probate,     j    In  the  Goods  of  Ashton 
27  May,  1863.  j  Morton,  Deceased. 

Before  The  Right  Hon.  Sir  C.  Cresswell. 

The  Court  xcill  not  grant  letters  of  admmistrati<m 
to  the  iiext  of  kin  of  a  testator,  on  the  suggestion  that 
his  will  is  informal,  even  tlumgh  the  parties  interested 
under  the  v?ill  may  decline  to  oppose  the  grant. 

Ashton  Morton  died  a  bachelor,  without  parents, 
leaving  a  brother  and  sister  only  next  of  kin.  Before 
Ids  death  a  will  was  said  to  have  been  executed  by 
him,  disposing  of  his  property,  which  consisted  solely 
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of  persoDalty,  in  favour  of  certain  persons.  This  will 
the  brother  alleged  was  not  duly/  executed,  and  he 
served  a  citation  on  the  executors  therein  named,  and 
the  legatees,  to  appear  and  propound  the  will,  or  show 
cause  why  letters  of  administration  should  not  be 
granted  to  him  as  next  of  kin  of  the  deceased.  To 
this  citation  no  appearances  were  entered. 

Pritchard  now  moved  the  Court  to  grant  letters  of 
administration  to  the  brother  of  deceased,  as  next  of 
kin.  The  refusal  of  the  parties  interested  under  the 
alleged  will  to  appear  and  propound  it,  or  to  oppose 
the  grant  of  letters  of  administration  to  the  next  of 


kin,  must  be  regarded  as  an  admission  that  the  vill 
was  not  duly  executed. 

Sir  C.  Cresswell. — I  cannot  pronounce  against 
this  will  merely  because  the  parties  do  not  come  for- 
ward to  propound  it,  and  do  not  oppose  the  grant  of 
letters  of  administration.  The  reported  case  in  Tk 
Goods  of  George  WaUSf  1  CurtiB,  594,  is  in  point. 
There  Sir  Herbert  Jenner  said,  "The  consent  of 
parties  interested  proves  nothing  :  no  person's  consent 
can  make  a  will  no  wilL"    I  cannot  grant  the  motion. 

Motion  re/HS(d. 


4  Jvn,  186S.1 
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EQUITY, 


Lord  Ghaaoallor.  l  j^  lapobmt. 
30  Mat,  8  JmiE,    186S.  i 

Bankruptcy — Order  of  Discharge — Time  of 
taHngJSfect— Bankruptcy  Act,  ISSl^sB.  159, 
170. 

The  order  of  discharge  of  a  lankrupt  takes  effect 
from  tht  time  when  it  is  made^  and  property  acquired 
by  the  bankrupt  between  tht  making  and  the  dmwing 
vp  of  the  order  does  not  pass  tothe  amg»ee, 

Thifl  WW  an  iqppeftl  from  tbe  decision  of  Holroyd, 
Commissioner,  reported  ante,  159. 

On  the  «th  of  October,  1862,  Laforert  was  adjudged 
«  bankrupt  On  the  28th  of  November,  1862,  he 
psased  his  last  examination,  and  mm  adjudged  to  be 
entitled  to  his  order  of  discharge.  On  the  2nd  of 
December,  1862,  a  testatrix  died,  having  by  her  will 
^neathed  to  the  bankrupt  a  legacy  and  share  of 
n»diie.  On  the  80th  of  December,  1862,  the  bank- 
nipt*s  order  of  dischaige  was  drawn  up,  the  time 
Allowed  by  the  statute  for  appeal  hanng  elapeed. 

The  first  pait  of  section  159  of  the  Bankruptcy  Act, 
1861,  provides  that  the  order  of  discharge  shall  take 
effect  immediately  from  its  date,  subject  to  the  appeal 
in  the  Act  provided. 

Section  170  enacts  that  the  order  of  discharge  shall 
not  be  drawn  up  until  after  the  expiration  of  the  time 
allowed  for  appeal  ....  and  shall  bear  dato  .... 
the  day  after  the  expiration  of  the  time  allowed  for 
appeal. 

The  question,  which  was  stated  in  the  form  of  a 
^^ial  case,  was,  whether  the  bankrupt  or  the  assignee 
'^^  entitled  to  the  legacy  and  share  of  residue  t 

The  Commissioner  decided  that  the  assignee  was 
entitled,  on  the  ground  that  the  order  of  discharge  did 
not  take  effect  until  it  was  drawn  up. 

From  that  decision  the  bankrupt  appealed. 

Orcme^  Q^C^  and  ffardy,  for  the  appellant. 

Under  the  Act  of  1849,  a  bankrupt  was  entitled  to 
property  acquired  by  him  after  the  allowance  but 
before  the  delivery  to  him  of  hia  certificate ;  so  now 
the  order  of  discharge,  as  soon  as  it  is  made  and  pro- 
nounced by  the  Commissioner,  takes  effect,  subject  to 
appeal,  and  entitles  the  bankrupt  to  property  snbse- 
<iuently  acquired,  notwithstanding  the  postponement 
of  the  mere  ministerial  act  of  drawing  up  the  order 
until  after  the  expiration  of  the  time  allowed  for 
appeal.  The  words  * '  subject  to  appeal,*'  in  section  1 59, 
«how  that  the  order  there  referred  to  is  not  the  order 
finally  drnm  up,  which  is  no  longer  subject  to  appeal, 

you  u. 


but  the  order  pronounced  by  the  Ooart.  Aeeoidhig  to 
the  opposite  construction,  a  bankrupt  is  deprived 
during  the  time  allowed  for  appeal,  of  the  protection 
from  arrest  given  by  sections  161,  162,  and  165. 

BagUy,  for  the  respondent,  the  assignee. 

The  effect  of  sections  159  and  170  clearly  is,  that  the 
date  which  the  order  of  diKharge  is  to  bear,  viz.,  the 
day  after  the  expiration  of  the  time  allowed  for  appeal, 
is  the  date  from  which  it  takes  effect. 

The  corresponding  provisions  in  the  Act  of  T849 
having  been  repealed,  it  is  probable  that  an  alteration 
was  intended,  and  the  question  must  be  decided  on  the 
language  of  the  Act  of  1861  alone, 

Rt  Bowlings,  32  L.  J.  Bkcy.  82 ;  1  K.  R.  1<9 
(observations  of  Lord  Justice  Turner). 

Stoanstonj  for  the  executor,  who  had  submitted  to 
the  jurisdiction  of  the  Court  for  the  purpose  of  the 
special  case. 

Thb  Lobb  Chancellob,  withoat  calling  for  a  reply, 
said,  that  no  difficulty  arose  in  the  preeent  case  in 
hazmoniaing  the  proviaons  of  the  Act  of  1861  with 
the  unrepealed  provisions  of  the  Act  of  1849k  It  was 
admitted  that,  under  the  old  Act,  it  waa  the  allowince 
of  the  certificate  that  entitled  the  bankrupt  to  retain 
after-acquired  property,  and  the  new  Act  gvrt  the 
same  effect  to  the  aJlowance  of  the  diadhaige. 

The  difficulty  which  had  been  raised  upon  the  words 
« the  date  thereof"  in  the  159th  seotioa  in  connection 
with  the  170th  aection  waa  removed,  by  observing  the 
diatinction  between  the  two  meanings  of  the  eqnivooal 
expression  **  order  of  discharge,"  vis. : — 

1st.  The  order  prononnced  by  the  Commisaionor, 
and  recorded  as  of  the  date  when  it  was  pronounced, 
wliich  might  be  called  the  order /or  discharge. 

2nd.  The  formal  document  drawn  up  at  the  expira- 
tion of  the  time  allowed  for  appeal 

In  the  159th  section,  as  in  the  161st,  162nd,  164th, 
166th,  and  167th  sections,  the  context  clearly  showed 
that  the  order  for  discharge  was  intended,  that,  and 
not  the  formal  document,  being  the  only  subject  of 
appeal,  and  the  date  from  which  it  was  to  take  effect 
was  the  date  when  it  was  made. 

In  the  170th  section  the  order  to  be  drawn  up  was  the 
order  for  discharge,  which  was  recognised  as  something 
in  existence  before  the  drawing  up ;  but  that  whioh 
was  to  bear  date,  as  therein  mentioned,  was  the  formal 
document,  so  that  the  date  in  that  section  was  not  the 
same  as  the  date  in  the  159th  section. 

The  form  of  the  order  of  discharge  in  the  17th 
schedule  to  the  General  Orders  was  strictly  in  con- 
formity with  this  construction  of  the  Act. 
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He  mnst,  therefore,  hold  that  the  order  of  discharge 
took  effect,  subject  to  the  right  of  appeal,  which  had 
not  been  exercised,  immediately  on  its  being  made  by 
the  Commissioner,  and  that  the  legacy  and  share  of 
residue  having  accrued  to  the  bankrupt  after  that  time, 
must  be  paid  to  him,  and  not  to  the  assignee.  The 
costs  of  all  parties  of  the  special  case  and  the  appeal  to 
come  out  of  the  legacy. 


Lords  Justioes. )   ^  birtie's  Settled  Estate. 
25  April,  1863.     ) 

Practice—Settled  E$tatei  Act— "Stand 

Limited,^^ 

At  the  date  of  an  application  for  a  sale  under  the 
19  <fr  20  Vict  e.  120,  a  succesaiony  remainder,  or  rever- 
sion must  he  exiting. 

The  words  ** Stand  Limited  "  in  the  Ist  section  of  the 
Act  rrf  rs  to  the  tim^  of  the  application  to  the  Court, 

The  27th  section  of  the  Act  only  limits  the  time  vrithin 
which  Uu  Court  is  empowered  to  lease  or  sell,  dx.,  under 
the  Act. 

Here  a  testator  had  devised  his  estates  to  trustees 
upon  certain  trusts  during  the  lives  of  his  sons  and 
daughters,  and  the  longest  liver  of  them,  with  remainder 
to  their  issue.  The  last  of  the  testator's  children  died 
in  1861,  and  the  property  thereupon  became  vested  in 
possession  in  the  testator's  grandchildren,  who  were 
numerous,  and  some  of  them  infants.  All  parties 
being  desirous  of  a  sale  of  the  entirety,  applied  by 
petition  to  the  Vice-chancellor  of  the  Palatine  Court 
of  Lancaster  for  an  order  for  sale  under  the  Leases 
and  Sales  of  Settled  Estates'  Act  (19  &  20  Vict  c.  120). 
The  Vice-chancellor  refused  to  make  the  order  re- 
quired, on  the  ground  that  the  property  having  come 
into  possession,  it  was  no  longer  "  settled  ;"  but  having 
regard  to  the  conflicting  decisions  of  Stuart,  V.-C, 
and  Wood  V.-C,  on  the  point,  gave  leave  to  the 
petitioners  to  move  the  Lords  Justices  for  their 
opinion, 

LaJce  for  the  petitioners.  He  cited, 
Me  Goodwin's  SeUled  Estates,  3  Giff.  620,  628^ 
where  Stuart,  V.-C,  held  that  the  question,  whether 
property  is  "settled"  within  the  meaning  of  the  Act 
must  be  determined  with  reference  to  the  state  of 
things  which  existed  at  the  date  of  the  instrument, 
and  not  by  reference  to  the  state  of  things  which 
may  exist  when  it  comes  into  operation.  It  was  true 
that  in 

Re  Thompson's  Settled  Estates,  John.  418,  422, 
Wood,  V.-C,  had  virtually  decided  to  the  contrary; 
but  that  latter  decision  did  not  affect  the  present  case, 
18  here  application  was  made  within  the  time  within 
which  the  testator  might  have  empowered  the  trustees 
to  sell,  and  thus  the  case  was  brought  within  the 
purview  of  the  27th  and  15th  sections  of  the  Act 


Their  Lordships  said,  that  at  the  time  tliis  pe- 
tition was  presented  no  succession,  remainder,  or 
reversion  was  existing.  The  words  "  stand  limited " 
in  the  1st  section  of  the  Act  referred  to  the  time  of 
the  application  to  the  Court,  and  this  construction  was 
not  affected  by  the  27th  section,  which  was  merely  a 
limitation  of  time,  restraining  the  Court  from  exercisiiig 
their  powers  beyond  the  specified  bounds.  The  pre- 
sent case,  therefore,  did  not  come  within  the  Act,  and 
their  Lordships  could  not  interpose. 

Note, — See,  as  to  the  mode  by  which  the  sale  of  an 
infant's  interest  in  the  entirety  can  be  effected, 
Thackeray  v.  Parker,  I  N.  R.  667  ; 
Davis  V.  Turvey,  2  N.  R.  151. 

Lords  JustioeB, )  ^^meslby  v.  Foxhall 
2  June,  1868.        ) 

Practice — Rehearing — Decree  in  Excess, 

If  the  Court  by  its  decree  deals  unnecessarily  vith 
a  question  affecting  future  interests,  the  right  to  a  n- 
hearing  shaU  not  be  prefudieed  by  any  lapse  of  tisu 
previous  to  the  aeenuU  of  such  interests. 

This  was  a  petition  for  a  rehearing,  under  the  fol- 
lowing circumstances  :— 

The  Master  of  the  Rolls  of  the  11th  day  of  XoTcm- 
ber,  1854,  made  a  decree  in  the  above  suit,  by  which 
he  declared  **  that,  according  to  the  true  constructioD 
of  the  will  of  the  said  Edward  Foxhall,  the  surnving 
children  of  the  said  testator  were  entitled  to  the  whole 
of  the  rents  and  profits  of  the  leasehold  estates  and 
premises ;  and  the  interest,  'dividends,  and  proceeds 
of  the  capital,  stocks,  and  funds,  and  of  all  other  the 
residuary  estate  and  effects  of  the  said  testator  since 
the  death  of  the  testator's  daughter,  Eleanors  Foxhalli 
in  equal  shares,  for  their  lives,  with  cross-remaindert 
between  them, " 

The  testator  had  left  him  surviving  six  children, 
interested  as  tenants  for  life  in  his  residuary  estat^i 
and  the  purpose  of  the  suit  had  been  to  ascertain  the 
interests  of  the  five  children,  tenants  for  life,  in  the 
share  of  Leonora  on  her  death,  unmarried,  and  without 
issue. 

Jlobhouse,  Q.C.,  and  Ndlder,  for  the  children  of  a 
tenant  for  life  since  deceased,  contended,  that  the  case 
ought  to  be  reheard,  as  the  decree  of  the  Master  of  the 
RoUs  had  gone  beyond  what  was  required,  and  had  dealt 
unnecessarily  wiUi  future  interests.  That  at  the  time 
of  the  decree,  there  was  bo  one  before  the  Court  with 
an  interest  adverse  to  the  tenants  for  life.  The  tenant 
for  life,  the  father  of  the  petitioner,  had  only  died  in 
December,  1862,  and,  consequently,  the  petitioner 
was  now  for  the  first  time  interested  in  the  residoaiy 
estate  of  the  testator,  and  had  come  before  the  Court 
at  the  earliest  opportunity. 

BaggaUay,  (2.C.,  and  BagOuiwe,  for  parties  inte- 
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rested  in  a  division  per  capita,  and  not  per  stirpes, 
opposed  the  application. 

W,  Cooper  and iZaacA  (with  himSelwyn,  Q,C.\  for 
other  parties. 

Theib  Lobdsbips  decided  to  give  leare  for  a  re- 
hearingy  on  the  ground  that  the  declaration  of  the 
Ulster  of  the  Rolls  had  gone  farther  than  the  ques- 
tion before  the  Court  required. 

MimOe. — Leave  given  to  present  petition  of  re- 
hearing. Costs  of  the  petition,  and  of  the  petition 
at  the  Bolls,  to  be  dealt  with  at  the  rehearing.  By 
consent,  the  petition  at  the  Rolls  to  be  amended  so  as 
to  convert  it  into  a  petition  for  rehearing,  and  the 
same  to  come  on  with  the  rehearing  of  the  cause  before 
their  Lordships. 


iZsTHABP's  Estate. 


LordB  Jturttoee. 

2  Jimx,  1863. 

WiU^Comtructwn — "  Such  as  shall  survive  " — 
"  Others  or  other:' 

A  devised  real  estate  in  trust  for  Tier  three  nephews 
Bf  C,  and  D,  for  their  respective  lives,  share  and  share 
(Uike,  ivith  remainder  as  to  the  share  of  each  to  his 
tkildren  in  tail,  and  in  ease  of  the  decUh  of  any  or 
new  of  her  said  nepheios  vnthoiU  lawful  issue,  then 
for  such  of  her  said  nephews  as  should  survive,  and 
(heir  or  his  issue  in  manner  thereinbefore-mentioned, 
and  in  ease  of  the  decUh  of  all  h£r  said  nephews  and 
t^r  issue,  she  devised  the  estate  to  her  right  heirs. 

B  died  leaving  a  son;  then  0  died  without  issue, 
leaving  D  and  Ets  son  surviving : — 

Held,  that  the  words  **such  as  shall  survive  "  must 
he  construed  to  mean  "  the  others  or  other,^  and  that 
ffe  mh  was  entitled  to  a  moiety  of  C*s  share, 

£liza  Tharp,  who  died  in  1831,  by  her  will,  devised 
an  estate  in  Jamaica  with  the  slaves  thereon  to 
^tistees  upon  trust  to  manage  the  same,  and  after 
psyment  of  all  charges  affecting  the  estate,  to  pay  the 
i^  proceeds  to  her  nephews  Thomas  Newman,  Ben 
Harding,  and  John  Harding,  for  their  respective  lives, 
share  and  share  alike,  and  in  case  of  the  death  of  all, 
sny,  or  either  of  her  said  nephews,  to  pay  the  nett 
proceeds,  or  their  or  his  share  thereof  to  the  eldest 
sou  of  such  of  her  nephews  and  the  heirs  male  of  his 
Wj,  with  remainder  to  the  second  and  other  sons  of 
her  said  nephews  successively  in  tail  male,  with 
remainder  to  the  daughter  of  her  said  nephews  as 
tenants  in  common  in  taiL  "And,  in  case  of  the 
death  of  any  or  either  of  her  said  nephews  without 
^wfol  issue  male  or  female,  then  to  pay  over  the  nett 
proceeds  to  such  of  her  said  nephews  as  should  survive, 
>nd  to  their  and  his  issue  in  the  manner  thereinbefore- 
mentioned,  and  in  case  of  the  death  of  all  her  said 
nephews  and  their  issue,"  she  devised  the  estate  to 
her  right  heiw. 

^  1895  a  worn  of  'Ssm  8  per  Cents,  was  trans- 


ferred into  the  name  of  the  surviving  trustee  of  the 
will  as  compensation  in  respect  of  the  slaves  on  the 
testatrix's  estate,  and  this  stock  was  afterwards  trans- 
ferred into  Court  under  the  Trustee  Relief  Act. 

Thomas  Newnum  died  in  1856,  leaving  a  son,  T.  H. 
Newman,  who  executed  a  disentailing  deed,  and  in 
1861  obtained  the  transfer  to  himself  of  one-third  of 
the  stock. 

Ben  Harding  died  in  1859,  without  leaving  lawful 
issue. 

John  Harding  died  in  1862,  leaving  an  only  son, 
J.  G.  Harding. 

J.  G.  Harding,  having  executed  a  disentailing  deed, 
presented  a  petition  for  the  transfer  to  himself  of  the 
remaining  two-thirds  of  the  stock,  which  was  opposed 
by  T.  H.  Newman,  who  claimed  to  be  entitled  to  half 
the  share  of  Ben  Harding. 

The  Yice-Chancellor  Stuart  decided  that  there  was  an 
express  gift  over  of  Ben  Harding's  share  to  John  Har- 
ding^  as  the  sole  surviving  nephew,  for  his  life,  with  re- 
mainder to  the  petitioner,  and  made  the  order  as  prayed* 

From  this  decision  T.  H.  Newman  appealed. 

Kekewieh  (with  him  Bacon,  Q.C,),  for  the  appellant. 
The  gift  over  to  the  heirs  of  the  testatrix  being  made 
to  take  effect  only  in  the  event  of  the  failure  of  issue 
of  all  the  nephews,  it  is  necessary,  in  order  to  give 
effect  to  the  whole  will,  either  that  the  words  "such 
as  shall  survive,'*  should  be  construed  to  mean  "tho 
others  or  other,** 

Doe  V.  Wainwright,  6  T.  R.  427  ; 
Wilmot  V.  WUmot,  8  Yes.  10  ; 
CoUy. Sewdl,  4 Br.  kWsj,  l;2Ii.  otL,  Ca.  186; 
HoUand  v.  Allsop,  29  Beav.  498  ; 
&mUh  V.  Oshome,  6  H.  of  L.  Ca.  875. 
Or  that  cross  remainders  should  be  implied, 
Doe  V.  Weibh,  1  Taunt.  234  ; 
Livesey  v.  Harding,  1  R.  ft  My.  636  ; 
Barton  y.  Atkinson,  10  W.  R.  281  ;  s.  c.  in  D.  P. 
sub.  nom.  Atkinson  v.  HoUby,  9  Jur.  (n.  s.)  503  ; 
Taaffe  v.  Conmee,  8  Jur.  (n.s.)  919 ; 
2  Jarman  on  Wills,  c.  42. 

CfreeTie,  Q.C.,  and  Jones  Bateman,  for  the  respondent. 
The  words  here  used  are  much  stronger  than  **  sur- 
vivors or  survivor,"  and  clearly  imply  a  selection  of 
the  particular  nephew  who  might  survive.  The  rule 
of  changing  the  meaning  of  words  to  give  effect  to  a 
presumed  general  intention,  ought  not  to  be  extended. 

Smith  V.  Osborne,  ubi  suprd ; 

Milsom  V.  Awdry,  5  Yes.  465 ; 

Gundry  v.  Pinniger,  1  De  G.  M.  &  G.  502  ; 

Wollen  V.  Andrews,  2  Ring.  126  ; 

WinUrton  v.  Crawfurd,  1  Russ.  ft  My.  407 ; 

Lu  V.  8tone,  1  Exch.  674. 
In  the  events  which  have  happened,  there  is  an  express 
limitation  capable  of  taking  effect ;  there  can,  there- 
fore, be  no  implication  of  cross-remainders, 

Cloche's  Case,  Dyer,  880  (6). 

Kekewieh,  in  reply. 
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ExioHT  Bruce,  L.J.,  aaid,  that  if  the  testatrix  had 
used  the  words  "the  sairiTon  or  sarviYor,*'  instead 
of  the  words  "sQch  as  shall  survive,"  there  would 
have  been  ample  authority,  as  well  as  reason,  for  oon- 
stniing  the  words  to  mean  "others  or  other;'*  and 
there  was,  probably,  no  real  distinction  between  the 
two  expressions ;  but  even  if  any  such  distinction 
could  be  suggested,  he  thought  that  the  gift  over  on 
iailure  of  issue  of  aU  the  nephews,  justified  the  con- 
struction contended  for  by  the  appellant. 

Turner,  L.J.,  said,  that  he  saw  no  difficulty  in 
giving  to  the  words  "  such  as  shall  survive,"  the  same 
ccmstnietion  as  had  been  given  to  the  words  "sur- 
Tivors  *'  and  "surviving  "  in  the  oases  which  had  been 
<dted«  There  was,  therefore,  an  express  limitation  of 
the  share  of  any  nephew  dying  without  issue  to  the 
other  nephews  and  their  issue ;  and  the  question  of 
implying  cross-remainders  did  not  arise. .  The  appel- 
lant was  entitled  to  the  share  claimed  by  him.  The 
costs  would  come  out  of  the  estate. 

Lords  JiistLoes.  iHEEraHSf^.  Haioh. 

8  JuNB»  1863.       1 

Practice — Exceptions — Materiality — Pro- 
dttction — Documentt. 

DomnmetUa  neeesaary  to  ettdbli^  a  eAorye  ofjraud 
must  be  produced  before  the  hearing,  and  are  not  a  fit 
subject  merely  for  an  inquiry, 

A  mere  allegation  that  the  doewmentt  are  m  a  foreign 
country,  and  eon  he  only  obtained  at  the  peril  of  the 
party  required  to  produce  will  not  suffice.  Be  must 
show  that  he  has  actually  failed  to  oitoffi  Aem, 

This  was  a  motion  to  dischaige  an  order  of  Tice- 
Chancellor  Wood,  allowing  exceptions  for  insufficiency 
of  answer. 

The  bill  in  this  suit  was  filed  the  17th  of  February, 
1 858,  against  the  defendant  Haigh ;  subsequently  the 
defendant  Bell  was  made  a  defendant,  and  on  the  9th 
i)f  August,  1860,  the  latter  filed  a  concise  statement 
with  interrogatories  for  the  examination  of  the  plaintijQT. 
The  main  object  of  these  interrogatories  was  to  obtain 
discovery  and  production  of  certain  invoices  and 
other  documents  in  the  possession  of  the  plaintiff,  or 
in  the  custody  of  his  clerks  at  New  Orleans,  in 
America.  In  April,  1862,  the  plaintiff  put  in  his  first 
answer  to  the  defendant  Bell's  interrogatories,  and  a 
second  answer  upon  the  17th  of  April,  1868.  The 
effect  of  these  answers  as  to  discovery  and  production 
of  documents  amounted  to  this — ^that  the  plaintiff 
considered  that  it  was  necessary  that  he  should  go  to 
New  Orleans  himself  to  search  for  and  procure  the 
documents  required,  and  that  if  he  did  so  the  pro- 
bability would  be  that,  in  the  present  disturbed  con- 
dition of  the  country,  on  his  arrival  at  New  Orleans 
he  would  be  arrested,  assuming  he  were  permitted 
to  proceed  thither  firom  New  York,  which  was  not  pro- 


bable, since  he  had  xeaaon  to  beUev«  that  he  was  oa  Ihi 
list  of  proscribed  ;  and  that  he  was  igniirant  whetlia 
his  clerks  and  office  at  New  Orleans  were  still  existiog. 
He  also  denied  that  the  documents  required  wen 
material  to  the  defendants'  case,  and  asserted  that,  at 
all  events,  it  would  be  sufficient  if  tfa«y  wen  made  the 
subject  of  an  inquiry. 

Bell,  on  the  other  ha&d«  eontanded  that  the  dii- 
covery  sought  was  material  to  his  ease  at  the  hearing, 
and  that  justice  could  not  be  done  if  the  invoices 
were  made  merely  the  subject  of  an  inquiry.  It 
was  false  that  the  plaintiff  could  not  have  obtained 
production  of  these  documents,  had  he  so  chosen; 
nor  had  he  ventured  to  swear  that  it  was  not  in 
his  power  to  do  so,  and  consequently  the  plea  «t 
up  by  the  plaintiff  of  incapacity,  owing  to  the  ciTil 
war  in  America,  was  a  mere  subterfuge. 

In  the  course  of  the  argument  the  Court  took  wci 
sion  to  observe  that,  as  it  appeared  to  them,  a  concise 
statement  does  not  amount  to  a  cross  bill  for  lelief, 
but  for  discovery  only. 

Daniel,  Q.C,f  and  T.  Stevens^  for  the  plaintiff, 
argued  that  he  had  grren  the  beat  answer  he  could 
nnder  the  eircumstanees.  The  production  of  the 
invoicea  was  a  mere  question  of  account,  and,  there- 
fore a  fit  subject  for  inquiry.  There  was  no  reaaoa 
why  the  hearing  of  the  cause  should  be  delayed  ^ 
waiting  for  their  production. 

Giffard,  Q.C.,  and  F.  J.  Wood,  for  the  exceptiofns, 
contended,  that  discovery  was  materiaJ  for  ifae  defend- 
ants' case  at  the  hearing.  It  was  not  a  mere  question 
of  account.  The  defendants  were  accosed  of  vil^ 
neglect  and  default  in  the  sale  of  the  cotton,  and  the 
invoices  would  show  ttiat  their  conduct  had  heeii 
justifiable.  A  party  cannot  appl j  for  furfter  time, 
and  then  turn  round  and  say,  the  discovery  sought  is 
immaterial.  Beaides,  the  invoices  can  be  obtained 
now,  but  it  does  not  follow  that  they  will  be  availaUe 
after  tbe  heaimg.  The  Court  will,  tiierefore,  pi«- 
oeed  on  the  same  principle  as  it  does  when  it  reqniz^i 
an  ezeeotor^to  file  his  accounts  pxevioiis  to  the 
hearixig. 

Daniel,  Q.C,  in  reply. 

TuBKZB,  L.J^  said,  it  t^eared  to  him  that  the 
order  of  the  Yice-Ohancellar  was  right;  and  tiut 
Bell  had  entirely  made  out  his  case.  There  veie 
two  questions  before  the  Court :  first,  whether  the 
discovery  sought  wasjl; material  at  the  hearing; 
secondly,  whether  the  plaintiff  was  really  unable 
to  obtain  the  necessary  information.  In  regard  to 
the  first  point :  chaiiges  of  gross  fraud  had  been  mn,^^ 
by  Bell  against  the  plaintiff;  the  inyoices  would  l^e 
essential  to  the  establishment  of  those  charges,  and, 
supposing  a  case  of  &aud  were  made  out,  the  Conxt 
might  be  infiuenced  in  its  decision  by  that  fact  The 
discovery  sought  was,  therefore,  material  to  Bell's  ca*e 
at  the  hearing ;  yet  before  that  time  azzired,  the  plaintifl' 
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im^t  h&Ye  died,  and  thus  ih»  eridenoe  beoome 
nnsratkbie.  Then  cane  the  next  points  whether  the 
plaintiff  had  given  a  snfl&oient  answer  as  to  his  capa- 
bility to  obtun  the  documents  in  question.  It  was 
dear  that  they  had  been  in  his  possessiony  and  pro- 
bacy were  now  in  the  cnstody  of  his  clerks  at  New 
Oiiana,  aad  he  was  bound  to  satisfy  the  Court, 
thenfon,  whether  the  doonments  were  now  existing 
or  not,  and  whether  he  conld  or  could  not  really 
obtain  possession  of  them.  There  was  no  evidence 
that  he  had  made  any  attempt  citibsr  to  get  tha  docu- 
ments themselves  nor  any  proof  of  his  inoB^aeity  to  do 
so.   The  exceptions^  therefore,  must  be  allowed. 

Kkiqht  Bnvcm,  L.J.,  said,  Hiat,  considering  the 
disturbed  condition  of  tho  United  States,  he  respect- 
folly  took  a  different  view  from  the  Vice-Chancellor, 
and  he  was  of  opinion  that  the  order  appealed  from 
should  be  diadi&iged  without  prejudice;  that  the 
exceptions  be  reserved  for  the  hearing ;  and  that  the 
a)6ts  should  be.  costs  in  the  cause.  But  as  the  Lord 
Jastioe  Tonier  agreed  with  his  Honour,  he  need  not 
give  his  reasons  in  detail  for  differing  from  thenu 

if«R«t(.— Order  of  the  Yice-Chanoellor  affiraaed. 
(fallowed. 


'  The  Official  Manaccbr 
Haster  of  th»  Boil..      s^n^^c^Am,  Ihtkst- 

'  MENT    ASSOOIATIOW  V. 

Caestaies. 

Cro89-ExmMn4iomf—'Withdrawmg  JjfidannL 

AWiough  the  Court  itnU  not  allow  a  party  to  a  auii 
^vnthdraw  an  affidavit  reloHng  to  the  merits  of  the 
<^  in  order  to  escape  cross-examination,  this  rule  does 
^  attend  to  an  affidavit  filed  unjucessarily,  merely  to 
Vrvtt  some  proceeding  in  the  suit. 

'^  was  a  motiooL  on  behalf  of  the  defendant  lira. 
Caistairs  to  dischaige  on  order  under  which  the 
pUintiff  had  served  her  in  France  with  a  copy  of  the 

bill 

Hn  Carstairs  had  entered  a  conditional  appearance 
toenaUe  her  to  make  this  motion,  and  had  filed  an 
affidavit  sworn  hf  heraal^  meiely  pomng  the  service 
hi  France. 

^obhouse,  Q.C  (Prendergasty  with  him),  in  support 
cf  the  motion,  demiedthatlSie  present  case  came  within 
the  General  Order  as  to  service  abroad  (Cons.  Old.  X. 
Bole  7),  according  to  the  restricted  construction  placed 
nr-on  that  Order  by  the  Lord  Chancellor  in 
Cookney  v.  Anderson,  2  K.  R.  140. 

^ioxbur^  (BaqgaUay,  ^.C,  with  him),  for  the 
plaintiff,  daimed  to  cross-examine  the  defendant  upon 
her  affidavit.  Ha  believed  that  her  evidence  would 
tnahle  htm  to  Mtablish  that  the  present  suit  came 


within  the  General  Order.    The  Court  would  net  allow 
a  party  who  had  filed  an  affidavit  to  escape  croaar 
examination  by  withdrawing  it, 
Clarke  v.  Lave^  2  K.  &  J.  28. 
The  only  affidavit  upon  which  there  was  no  right  to 
croBS-eocamine  was  an  affidavit  as  to  docummits, 

Kay  V.  Smith,  20  Beav.  56fi ;   8.  c  on  appeal, 

3  W.  R  622 ; 
Manby  v.  BewiekCy  8  Be  G.  M.  &  6.  i70. 

The  Mastee  of  the  Rolls  allowed  the  defendant 
to  withdraw  her  affidavit,  being  of  opinion  that  no 
affidavit  was  necessary  to  enable  her  to  make  the  pre* 
sent  motion.  He  had  repeatedly  followed  Clarke  v. 
Law,  but  he  thought  that  the  affidavits,  which  he 
had  not  allowed  to  be  withdrawn,  had  always  related 
to  the  merits  of  the  case.  It  would  be  most  unreason- 
able  to  prevent  tho  defendant  from  making  this  motion, 
until  she  came  over  to  England  to  be  cross-examined. 
As  for  the  fkcts  upon  which  the  plaintiff  relied  to 
bring  the  case  within  the  Order  cited,  he  might  put 
in  an  affidavit  stating  them ;  and  this  statement,  if 
uncontradicted,  he  should  assume  to  be  true.  The 
motion  would  stand  over  for  this  purpose. 

iVo^— Compare  for  another  unsaccessful  assertion 
of  tho  ri^t  to  cross-examine, 

Catholic,  <!«.,  Company  v.  Wyman,  1  K.  R.  468, 
V.-C.  W. 

Master  Of  the  BoIlB.  |  yetts  i..  Paoier. 
28  Mat,  1868.  S 

Married  Woman  —  ^oeetUrim  and  Trustee — 
Hufhand  of  Unmmnd  Mind — Probate  ^^ 
Tnfwnction — Intermeddling — Receiver  ax  to 
Real  Estate, 

The  Court  vriU  not  restrain  a  married  woman  whose 
husband  is  of  unsound  mind  from  taking  out  probate 
of  a  will  of  which  she  is  namxd  an  executrix, 

Semble,  the  Court  will  restrain  her  if  she  does  prove, 
from  intermeddling  with  her  testator's  estate. 

Powers  of  sale  over  real  estate,  and  of  receiving  the 
rents  in  the  m£antims,  were  under  a  will  vested  in  a 
married  woman  whose  husband  is  of  unsound  mind,  as 
a  trustee  \ — 

Held,  thai  a  receiver  ought  to  be  appointed. 

This  was  a  motion  for  the  appointment  of  a  receiver 
of  the  real  estate  of  William  Yetts,  deceased,  and  for- 
on  injunction  to  restrain  the  defendant,  Mary  Marsh, 
from  taking  out  probate  of  his  will,  or  intermeddling: 
wil^  or  getting  in  any  part  of  his  personal  estate. 

William  Yetts,  who  was  the  father  of  the  plaintiff' 
and  of  the  defendant,  Mary  Marsh,  by  his  will,  dated 
the  29th  of  July,  1861,  appointed  Mary  Marsh  his 
executrix,  with  power  to  get  in  his  personal  estate.  Ho 
also  empowered  her  to  sell  all  his  real  estate ;  and 
declared  that  she  should  stand  possessed  of  the  moneys 
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to  arise  from  the  sales  of  the  real  estate,  together  with 
the  rents  and  profits  thereof  until  sale,  and  also  of  the 
moneys  to  arise  from  his  personal  estate,  in  trust  as  to 
one  half  for  herself,  and  as  to  the  other  half  for  the 
plaintiff. 

By  a  codicil,  dated  the  7th  of  February,  1868,  the 
testator  appointed  the  defendant  Palmer  to  be  an 
executor  and  trustee  of  his  will,  in  coi^unction  ¥dth 
the  defendant  Mary  Marsh ;  but  the  Master  of  the 
BoUs  considered  that  the  words  used  did  not  give 
to  him  the  same  power  over  the  real  estate  as  they  did 
to  Mrs.  Marsh  :  and,  by  the  same  codicil,  the  testator 
settled  Mrs.  Marsh's  moiety  on  herself^  her  husband, 
and  children. 

Neither  the  will,  nor  codicil  contained  any  devise  of 
the  testator's  real  estate,  which,  subject  to  the  powers 
given  to  Mrs.  Marsh,  descended  upon  the  plaintiff  his 
heir-at-law. 

The  testator  died  on  the  25th  of  March,  1863. 

Mary  Marsh  was  a  married  woman,  and  her  hus- 
band, who  was  named  as  a  co-defendant,  was  a  person 
of  unsound  mind,  not  so  found  by  inquisition. 

The  defendants  Palmer  and  Mrs.  Marsh  had  applied 
to  the  principal  registry  of  the  Court  of  Probate  to 
have  probate  of  the  will  and  codicil  granted  to  both 
of  them.  The  plaintiff  objected  to  probate  being 
granted  to  Mrs.  Marsh  on  the  ground  that  her  hus- 
band was  of  unsound  mind ;  but  the  registrar  wrote 
to  him  that  he  should  not  attend  to  his  objection. 
Ultimately,  on  the  5th  of  May,  1863,  after  the  bill 
was  filed,  probate  was  granted  to  Palmer,  liberty  being 
reserved  to  Mrs.  Marsh  to  come  in  and  prove. 

The  plaintiff  claimed  to  be  a  creditor  of  the  testator 
as  well  as  a  residuary  legatee,  and  the  suit  was  a 
creditors'  suit  for  the  administration  of  the  real  as 
well  as  the  personal  estate. 

Selwytif  Q.  C.  and  BcUUny  for  the  plaintiff,  said  that 
Lord  Hardwicke  had   restrained  a  married  woman, 
whose  husband  was  abroad,  from  acting  as  executrix, 
Tayl(yr  v.  Allen^  2  Atk.  213. 

A  married  woman,  whoso  husband  was  abroad,  or 
incapacitated,  was  practically  irresponsible, 
Pemberton  v.  McGUl,  1  Dr.  k  Sm.  266. 

If  Mrs.  Marsh  proved,  no  stock  or  shares  could  be 
transferred  without  her  husband's  concurrence,  i.  e, 
without  an  application  in  lunacy  to  the  Lords 
Justices. 

JKf.  A,  Shu  (Baggallay,  Q-C,,  with  him),  for  the 
defendants  Palmer  and  Mrs.  Marsh,  said  that  Mrs. 
Harsh  did  not  now  intend  to  prove  the  wiU. 

The  Master  of  the  Rolls  said  that  he  could 
not  restrain  Mrs.  Marsh  from  taking  out  probate.  He 
was  satisfied  that  no  case  would  be  found  in  which 
this  Court  had  made  any  such  order.  However,  if 
she  were  to  take  out  probate,  he  should  be  disposed, 
upon  her  so  doing,  to  grant  an  injunction  restraining 
jjer  «■-«»«  *«*ermeddling  with  or  getting  in  the  per- 


sonal estate.  Otherwise  she  might  receive  a  coiudder 
able  part  of  the  personal  estate  at  a  time  when  ha 
husband,  the  only  person  liable  for  her  acts,  ms  of 
unsound  mind,  and,  therefore,  incapable  of  being 
made  liable.  The  same  difficulty  wodd  arise  if  she 
received  any  of  the  rents  of  tiie  real  estate,  ifid, 
therefore,  as  Palmer  had  no  power  to  receive  the  raits, 
there  must  be  a  receiver  appointed  of  the  real  estate. 

Master  of  the  BoUb,  )  howabd  i^.  Guw. 
29  Mat,  1863.  i 

Letter— Eight  of  writer  to  prevent  pMicatm^ 
Letter  purporting  to  be  tmUen  (u  Agent— 
Vindioation  of  Character. 

The  solicitor  of  a  company  having  written  a  UiUr 
purporting  to  he  on  behalf  of  the  directors,  hd  tfAici 
was  in  fact  written  without  their  sanction : — 

Held,  th€U  he  could  not  prevent  the  manager  of  ik 
company  from  publishing  it  in  vindieatum  of  hi 
character. 

This  was  a  motion  by  the  defendants  to  dissolTe  an 
ii^junction  which  had  been  obtained  on  the  Sti  of 
May  last,  restraining  them  from  publishing  two  letters 
written  by  the  plaintiff,  dated  the  12th  of  Febmn. 
1863,  and  the  27th  of  March,  1863. 

In  January,  1863,  the  defendant  Gunn,  and  th' 
plaintiff,  were  engaged  with  other  persons  in  promoting 
a  company,  called  the  City  of  London  and  Genenl 
Life  and  Fire  Assurance  Company  (Limited). 

The  plaintiff  acted  as  solicitor  for  the  promoters  o 
the  company,  and  afterwards  became  solicitor  for  tli^ 
company.  He  was  also  the  holder  of  a  consideraW? 
number  of  shares.  The  defendant  Gunn  was  to  be 
one  of  the  two  managers  of  the  company,  and  thou^'u 
not  formally  appointed  manager,  he  acted  as  masir^* 
and  secretary,  and  had  made  an  arrangement  with 
a  Mr.  Jamieson  of  Aberdeen,  as  to  allotting  a  ceitais 
number  of  shares  to  persons  applying  through  bim, 
and  had  been  in  correspondence  with  him  on  the 
aabject 

The  letter  of  the  12th  of  February,  1868,  was  from 
the  phuntiff  to  Mr.  Jamieson,  and  began  as  follows  :- 

"  Being  at  the  offices  of  the  company  to-day  I  »* 
your  letters  to  Mr.  Gunn,  and,  in  reference  to  yoar 
inquiry  as  to  how  the  company  is  going,  I  am  happy  | 
to  inform  you  that  a  large  number  of  applications  hart  J 
been  made,  and  that  the  directors  have  determined  {« 
allot  only  to  those  persons  whom  they  can  rely  np* 
will  hold  the  shares  for  the  purposes  of  investment 
It  then  went  on  to  propose  that  Jamieaon  and  biJ 
friends  should  sign  a  form  of  letter,  which  was  enclo*  ' 
addressed  to  the  plaintiff,  being  an  undertaking  not  t9 
part  with  any  shares  for  three  months  from  the  day  o» 
allotment,   and  proceeded  thus—"  Referring  to  the 
recent  interview  between  yourself  and  Mr.  Gunn,  a 
proposal  which  you  made  at  the  time  to  pl*<^ 
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thousand  shares  or  upwards,  I  need  scarcely  remind 
you  that  7011  have  not  peiformed  your  part  of  the 
bargain,  and  thjit,  therefore,  the  directors  are  released 
irom  making  any  allotment  whateyer  to  you  or  your 
friends.  Ton  may,  however,  rest  assured  that  the 
directors  are  perfectly  ready  to  fulfil  their  part  of  the 
undertaking  to  the  utmost,  provided  you  give  them 
the  assurance  above  asked  for,  and  which  you  will,  of 
course,  remember  you  have  expressed  your  readiness 
to  do." 

The  plaintiff  stated  in  evidence  that  this  letter  was 
written  by  him  in  his  private  capacity,  and  not  as  the 
solicitor  of  the  company,  and  that  lie  had  never  jMirted 
with  his  property  in  the  letter. 

Jamieson  sent  a  copy  of  the  letter  to  Gunn,  saying 
that  he  did  not  know  in  what  capacity  Howard  wrote 
to  him— it  did  not  appear  to  be  **  official ;"  but  he 
must  decline  to  accede  to  Howard^s  request. 

Certain  circumstances  connected  with  the  arrange- 
ments with  Jamieson,  combined  with  a  misunder- 
standing between  the  directors  and  Gonn,  induced 
the  directors  to  determine  to  wind  up  the  company. 

Gunn  8abse(iuently  wrote  a  pamphlet  explaining 
his  conduct  in.  relation  to  the  company,  and  this 
was  printed  and  published  by  the  other  defendants. 
In  this  pamphlet  he  published  the  two  letters  in 
question. 

It  is  unnecessary  to  set  out  the  letter  of  the  27th  of 
Harch,  as  the  plaintiff's  case  was  much  weaker  as  to 
that  letter  than  as  to  the  other. 

Selioynf  Q.C.9  and  Locock  Webby  for  the  defendants, 
in  support  of  the  motion,  contended,  that  the  writer 
of  a  letter  was  not  entitled  to  prevent  its  publication 
when  such  publication  was  required  for  the  vindication 
of  character, 

PtTceval  V.  Phipps,  2  Ves.  &  B.  19. 

Sag^Uay,  Q.C.,  and  IncCf  for  the  plaintiff,  aigaed 
that  the  writer  of  a  letter  had  a  right  of  property 
therein,  and  could,  therefore,  prevent  it  from  being 
published, 

Pope  V.  Curl,  2  Atk.  342 ; 

Oee  V.  Prichard,  2  Swan.  402,  414. 

Ounn  might  be  entitled  to  have  it  produced  at  a  trial, 
but  he  had  no  right  to  publish  it 

The  plaintiff  wrote  simply  as  a  shareholder,  not  as 
the  solicitor  of  the  company. 

Ths  Master  of  the  Rolls  held,  that  the  in- 
junction could  not  be  sustained.  In  general,  the 
writer  of  a  letter  had  a  right  of  property  in  the  letter, 
which  would  be  violated  by  its  publication  ;  but  this 
was  liable  to  exceptions  and  qualifications.  For 
instance,  if  the  secretary  or  solicitor  of  a  company 
^^te  a  letter  by  the  desire  of  the  directors,  jt  would 
clearly  be  the  property,  not  of  the  writer,  but  of  the 
company.  Now,  suppose  the  solicitor  of  a  company 
to  write  a  letter,  which  though  not  on  behalf  of  the 
company  j^ofenedto  be  so,  and  related  solely  to  the 


affairs  of  the  company,  being  to  all  appearance  an 
authoritative  communication  from  the  directors  to  a 
shareholder — and  this  was  precisely  the  case  of  the  letter 
of  the  12th  of  February— could  the  plaintiff  afterwards 
say  that  it  was  a  private  letter  ?  The  company  then 
would  have  been  entitled  to  publish  it,  and,  if  so,  why 
was  not  the  manager  entitled,  now  that  the  company 
was  being  woxmd  up,  and  his  conduct  was  impugned  T 
As  to  Gunn's  right  to  publish  the  other  letter,  there 
could  be  no  possible  doubt. 

The  injunction  must,  therefore,  be  dissolved,  witii 
costs. 


Master  of  the  Bolls. 
80  May,  1868. 


JZe  Arnold.  £xparte 
The  Battsrsxa 
Park  Commis- 
sioners. 


Contfersicm — CompttUory  Power  of  Furckasinff. 

Where  a  corporation  or  other  person  is  empowered  to 
purchase  land  eomptUsorUi/,  there  is  no  conversion  untU 
the  amount  of  the  purchase  money  is  settled. 

In  the  year  1846,  the  9  &  10  Vict.  c.  88,  was  passed, 
authorising  the  formation  of  Battersea  Park  by  the 
Commissioners  of  the  Woods  and  Forests.  The  Act 
contained  provisions,  as  to  the  purchase  of  land, 
of  a  similar  character  to  those  in  the  lands  Clauses 
Act. 

The  15th  section  authorised  the  Commissioners  to 
take  land  after  giving  six  months'  notice  of  their 
intention. 

The  22nd  section  required,  that  on  or  before  the  ex- 
piration of  a  month  next  after  notice  had  been  given, 
the  owner  ''should  deliver,  or  cause  to  be  delivered, 
to  the  Commissioners  for  the  time  being  ....  a 
statement  in  writing  of  the  particulars  of  the  estate, 
&c.,  which  he  claimed  to  be  entitled  to,  and  of  the 
amount  of  the  sum  or  sums  of  money  which  he  might 
expect,  and  be  willing  to  receive  in  satisfaction  or  dis- 
chaise  for  the  value  of  such  estate,  &c." 

James  Arnold  was  seised  in  fee  of  a  piece  of  land 
required  for  the  park,  and  accordingly  the  Commis- 
sioners, on  the  80th  of  September,  1846,  served  him 
with  notice  of  their  intention  to  take  it. 

In  reply  thereto,  James  Arnold  expressed  his 
willingness  to  accept  1,250^.  as  the  price  of  it;  but 
before  the  Commissioners  had  accepted  the  offer,  he 
died,  leaving  Taylor  Arnold  his  heir-at-law. 

Various  abortive  attempts  having  been  made  to 
complete  the  purchase,  the  Commissioners  eventually 
paid  1,250/.  into  Court,  under  the  40th  section  of  the 
Act  (similar  to  the  69th  section  of  the  Lands  Clauses 
Act),  and  shortly  afterwards  entered  into  possession. 

The  petitioner  representing  the  persenal  estate  of 
James  Arnold,  on  the  one  hand,  and  Taylor  Arnold,  as 
representing  his  real  estate,  on  the  other,  respectively 
claimed  this  sum,  and  the  petition  prayed,  that  it 
might  be  paid  out  to  the  former. 
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Selwyn,  Q.C.,  and  A.  E.  MUltr,  for  the  petitioners. 
The  qTiestion,  whether  tlicre  has  been  a  conversion, 
depends  on  the  question  whether  a  suit  for  specific 
performance  could  he  successfully  maintained  against 
the  heir.  Now,  under  the  terms  of  the  22nd  section, 
James  Arnold,  and  therefore  his  heir,  was  bound  by 
the  offer  to  accept  1,250Z.,  and  the  acceptance  of  the 
Commissioners  relates  back  to  the  time  when  this 
offer  was  made. 

Walker  v.  Eastern  CoutUies  Bailtcay  Company ^  6 

Hare,  594  ; 
RcgenCs  Canal  Company  v.  TTarc,  23  Beav.  575  ; 
Hayncs  v.  UayTUS,  1  Dr.  &  Sm.  426  ; 
Marquis  of  Salisbury  v.  Gi'cal  Northern  Bailvmy 

Company,  7  Rail.  Ca.  175  ; 
Pinchin  v.  London  and  Blackwall  Railway  Com- 
pany,  1  K.  &  J.  34  ;  on  appeal,  5  De  G.  M.  & 
G.  851  ; 
Hedges  v.    Metropolitan  Railway  Company ^   28 

Beav.  109 ; 
Sug,  F.  <C'  P.  (13th  ed.),  66,  160,  &  (Ulii  ed.) 

79,  80. 
Harris  v.  Broxcn,  M.  R.  Feb.  1861. 

The  Solicitor-Generalf  Southgaie,  Q.C.,  axid  Hanson, 
for  the  respondent,  were  not  called  on. 

The  Master  of  the  Rolls  said,  that  real  estate 
■  was  converted  into  personalty,  wherever  there  was  a 
binding  contract  for  sale.  But  unless  there  was  a  con- 
tract capable  of  being  enforced  against  the  heir,  there 
was  no  conversion.  If  there  was  ai  valid  contract, 
whether  it  arose  under  an  Act  of  Parliament  or  other- 
wise, the  heir  ceased  to  be  entitled,  and  the  produce 
of  the  land  belonged  to  the  vendor*s  personal  repre- 
sentative. 

In  the  present  case,  therefore,  although  the  com- 
pulsory powers  of  parchasing  might  create  some  diffi- 
enlty,  the  question  resolved  itself  into  this,  whether 
there  was  a  contract  valid  and  subsisting  as  against 
tiie  heir. 

Now,  although  it  was  true  that,  as  soon  as  a  public 
body  gave  notice  of  its  intention  to  take  a  given  piece 
of  land,  the  owner  might  compel  the  completion  of 
the  purchase  ;  yet  it  was  equally  true,  as  explained  by 
the  Vice-chancellor  in  Haynes  v.  Haynes,  that  there 
was  then  no  contract  binding  the  owner.  Against 
him  a  bill  for  specific  performance  would  not  lie,  for 
until  the  price  was  fixed  nothing  was  definitely  settled. 

Suppose  that  there  were  no  Act  in  question  ;  that 
James  Arnold  had  said,  '<Iwillsellforl,250;.;''andthat 
no  answer  had  been  given  till  after  his  death.  In  such 
a  case  the  heir  would  clearly  not  be  bound  to  sell  at  all. 
How  did  the  existence  of  an  Act  entitling  a  public 
body,  who  had  given  notice,  to  take  compulsorily,  vary 
the  principle  f  The  Commissioners  gave  notice  :  James 
Arnold  said,  <*  I  want  1,2502.,*'  and  nothing  more  was 
done  till  he  died.  The  Commissioners,  although  bound 
to  purchase,  were  not  bound  to  purchase  for  this  sum. 
They  might  dispute  the  price,  and  have  it  ascertained 


by  a  jury,  or  by  arbitiatiasL  How  then  could  it 
be  said  that  a  contract  existed  9  The  teims  wen 
not  ascertained,  for  the  amount  of  the  purebasfr-BkOiMy 
was  one  of  the  most  important  of  the  terms.  And  if 
there  were  no  contract,  the  land  or  its  value  belongid 
to  the  heir  and  not  to  the  personal  repcesentatiTe. 

His  Honour  then  observed  that  he  oeuld  not  admit 
the  distinction,  which  it  had  been  attempted  to  dnw 
in  argument  between  a  binding  contract  and  "that 
which  was  tantamount  to  a  binding  contract."    ETeiy 
such  transaction  was,  in  fact,  a  contract,  and  mnst  be 
capable  of  enforcement  by  either  of  the  parties,   b 
the  present  case  the  heir  was  no  mere  bound,  than  bs 
would  have  been,   if  his  anceetor  had  voluntarily 
placed  himself  in    a   similar  positioii.     The  t»sA 
cited  did  not  establish  the  contrary.     In  Jfoffittf 
of  Salishury  v.    Oreat  NoMem    Railway  Cm^M 
the  question  in  fSwjt  was,  whether  the  plaintiff  hai 
not  so  acted  as  to  disentitle  himself  to  say  there 
was  no  contract  subsisting.     His  Honour  read  his  note 
of  Harris  v.  Broyniy  which  he  said  had  no  heariAg 
on  the  present  case.    He  considered  that  the  judj?nwi^ 
of  Vice-Chancellor  Kindersley  in  Maynes  v.  Hapa 
was  an  accurate  statement  of  the  Usw,  and  he  should, 
therefore,  follow  it.     Otherwise,  ho  mnst  hold  that  is 
soon  as  notice  had  been  given — ^for  then  the  relation  et 
vendor  and  purchaser  was  to  a  certain  extent  con- 
stituted —  there  was    a   binding    contract.     Either 
'  that  was   true,    or   there  was  no   contract  till  the 
purchase -money    was    ascertained.      Here  the  pnr* 
chase -money    was     not    ascertained    during  Jamts 
Arnold's  lifetime,  and  his  offer  was  not  binding  on 
his  heir. 

Taylor  Arnold  nowelecting  to  adopt  James  Arnold's 
offer  of  1,*250Z., 

The  Master  of  the  Bolls  ordered  the  money  to 
be  paid  out  to  him. 

Master  of  the  BoUa.l  domvujle  v.  Tatlob. 
1,  2  June,  1863.        J 

Bequest  of  Chatteh— Grammatical  dmstrudion 
— Heversion  in  Plate — Value  of  Plate  sold  hy 
Tenant  for  Life, 

A  bequest    of-^all  my  hcusekold  farwUmre,  phttf 

jewels,  dtc.,  and  other  effedsof  a  like  nature,  andaU 

'  wines,  liquors,  fxUl,  housekeeping  provisions,  and  ol^ 

consimtahle  stores  which  shall  at  my  death  be  in  or 

abotU  my  dweUing-house  : — 

Held,  to  include  plate  not  in  the  dwelling-housc 
Held,  also,  to  include  plate  to  which  the  teidator  mi 
entitled  in  reversion,  and  m^meys  rtonatd  by  hi* 
executors  from  the  estate  oftJie  tenant  for  life,  in  rtsptd 
of  the  value  of  plate  sold  by  the  latter  withoiU  tt<5 
testator* s  knowledge. 

This  was  the  hearing  of  a  special  cttse,  tiie  question 
being,  vhet^er  certain  plate,  fbmitiin^  lad  jiiod«;b 
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COM  witiim  a  beqimt  in  tiie  will  of  Ms.   Chsrles 
Compton  Domville,  datad  the  20th  of  Febnuiiy,  1847. 

The  bequest  waa  ooataiiiMl  ia  the  aec(«d  of  the  two 
following  sentences  :— 

' '  I  give  to  my  aaid^dear  wife^  Isabella  Ann  Domville, 
the  sum  of  5002.  for  immediate  use,  to  be  paid  or 
retained  out  of  the  first  moneys  whieh  shall  come  to 
the  hands  of  my  trostees  and  exeontors.  And  1  also 
give  to  my  said  wife  all  my  honsehold  fnmitore,  plate, 
jewels,  plated  articles,  lineD,  china,  glass,  books, 
pictures,  musical  instruments,  and  other  effects  of  a 
like  nature,  and  all  wines,  liquora,  fuel,  housekeeping 
provisions,  and  other  consumable^stores,  which  shall  at 
my  decease  be  in  or  about  my  dwelling-house  then 
occupied  by  me.*' 

At  t]ie  date  of  his  will  Mr.  Charles  Compton 
Domville  was  residing,  and  had  resided  for  about  two 
jears,  at  a  house  in  Worcestershire,  rented  by  him  as 
tenant  from  year  to  year.  He  had  continued  to  reside 
thero  until  a  few  months  before  his  death,  when  he 
went  to  Nice  for  his  health.  Mr.  Charles  Compton 
Domville  died  in  1852  ;  and,  at  that  time,  he  had  no 
dvelltng-houae,  except  a  furnished  house  at  Nice.  All 
his  plate  other  than  that  which  came  to  him  as  herein- 
after mentioned  under  his  grandfather*s  will,  was 
deposited  at  his  bankers',  and  he  had  a  quantity  of 
vine,  household  furniture,  linen,  and  books  packed  up 
in  cases  and  deposited  at  Messrs.  Tilbury's  warehouse. 

Under  the  will  of  Charles  Domville,  dated  the  5th 
of  September,  1788, .  certain  plate  and  other  articles 
were  settled  in  trust  for  his  son.  Sir  Compton  Domville, 
for  life,  with  remainder,  in  the  events  which  happened, 
to  Mr.  Charles  Compton  Domville,  who  waa  Sir 
Compton  Domville's  eldest  son,  absolutely. 

Sir  Compton  DomvillB  did  not  keep  the  plate 
heqneathed  by  his  father's  will  distinct  from  his  other 
plate,  but,  on  the  contrary,  treated  it  as  his  own  pro- 
perty, selling  some  portions  and  altering  others. 

The  case  stated  that  it  was  believed  that  Mr.  C.  C. 
Domville  was  aware  of  his  reversionary  right  to  tha 
plate,  but  not  of  his  father's  dealings  with  it 

The  dates  of  the  sales  of  plate  by  Sir  Compton 
Domville  were  not  given,  and  it  was  not  suggested  that 
it  would  make  any  difference  whether  they  were  made 
before  or  after  the  date  of  Mr.  C.  C.  Domville's  will,  or 
before  or  after  his  death. 

Upon  the  death  of  Sir  Compton  Domville  in  1857, 
^  suit  of  DomniU  r.  Winnmffim  was  instituted  for 
the  administration  of  his  estsfee.  In  this  suit  Mr.  C. 
C.  Domville's  executors  recovered  so  much  as  remained 
of  Mr.  Charles  Comptcm's  pkte,  together  with  894/. 
^-  7d.  88  the  valm  tit  the  plate  which  Sir  Compton 
^m\i]le  had  sold.  The  plate  which  they  so  neeired 
^  sold  for  10»7I.  10*.  6d. 

Mr.  C.  C.  DioBTi]le*s  widow  had  abandoned  all 
claim  to  the  wine  at  Messn.  Tabur/s,  but  she  claimed 
tbe  plate  at  the  bankerB,  the  other  articles  at  Messra. 

TUbnry's,  and  ths  sums  of  8941.  8*.  7<2.  and  1,007/. 

lOi.  W. 


Jffdbhouae,  Q.C,  and  MarteUi,  for  the  plaintili^  Mis. 

Domville,  contended  : — 

IsL  That  the  bequest  extended  to  all  plate,  ftc., 
belonging  to  Mr.  C.  C.  Domville,  whereaosfver  the 
same  might  be  at  his  death.  That  was  the  grammatical 
construction  of  the  sentence,  and  it  was  very  impro- 
bable that  a  gentleman  who  had  no  fixed  residence 
would  have  left  a  bequest  of  such  articles  as  jewels, 
books,  and  pictures,  coutiugent  upon  their  being  in  a 
particular  place. 

2nd.  That  the  bequest  passed  the  testator's  rever- 
sionary interest  in  Mr.  Charles  Domville's  plate,  includ- 
ing the  894/.  Ss.  7d.  received  in  respect  of  the  plate 
sold  by  Sir  Compton  Domville:  Such  a  bequest  could 
not  be  adeemed  by  the  act  of  another  person  not  com- 
municated to  the  testator, 

Earl  of  Shaftesbury.  T.  CounUss  of  ShafUsbury, 
2  Vem.  747 ; 

Zajid  V.  Devayjies,  4  Bro.  C.  C.  537. 

£,  F.  SnviUi^  for  the  defendants,  the  executors,  eoa- 
tended :~ 

1st  That  the  whol»of  the.  bequest  in  qnestian  was 
one  sentence. 

2nd.  That  the  word  "pbte"  when  coupled  witih 
household  f nmiture,  only  comprised  plate  in  actual  use, 
Le  FarrtaU  v.  Spemeer,  1  Yes.  sen.  97. 

SnL  That  the  woida  **mj  piate,"  were  not  sfppvo* 
priate  to  denote  plate  settled  as  an  heirloom,  and 
still  less  so  to  denote  a  mere  chose  in  action,  soch.  as 
the  right  to  the  8942.  8s.  74. 

Hothouse f  q'.C,  in  reply,  said,  that  Le  Farrant  t. 
Spencer,  only  established  that  such  a  bequest  did  not 
include  articles  in  the  testator's  possession  for  ths 
puiposes  of  his  trade. 

The  Mastul  or  the  Bolls  reserved  his  judgment 
upon  the  question  whether  the  bequest  was  limited  to 
plate,  &c.,  in  the  testator's  residence;  but  had  no 
doubt  that,  if  not  so  limited,  it  would  include  Mr. 
Charlea  Compton's  plate,  and  ths  8942.  8s.  7<2. 

2  June,  18ffS. 

The  Master  of  the  Bolls  said,  that  it  was  little 
better  than  guesswork  putting  a  construction  upon  such 
a  bequest  as  this.  He  thought,  however,  that  if  he 
had  himself  used  the  words  of  the  bequest,  it  would 
have  been  with  the  intention  of  making  a  division 
between  the  two  sets  of  words.  He  should,  therefore, 
declare,  that  all  the  plate,  &c.,  belonged  to  Mrs. 
Domville. 


1 


Wallace  v.  Auldjo. 


Kindersley,  V.-C. 

25,  26  Mat, 
1  June,  1863. 

Equity  to  a  Settlement — GhUdren. 

A  ytife  fikd  her  hill  to  enforce  her  equity  to  a  eettU- 
mmOf  but  died  before  decree,     Therotipon  the  childrei^ 
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jded  a  bill  to  enforce  their  equity  as  standing  in  the 
place  of  their  mother : — 

Held,  that  the  property  was  not  impressed  with  a 
trust  until  after  decree,  and,  therefore,  the  children  were 
not  entitled  to  enforce  any  sivch  equity. 

This  was  a  bill  by  the  two  sons  and  only  children  of 
the  defendant  George  Wallace,  by  his  deceased  wife 
Louisa  Wallace,  praying  that  they  might  have  the 
same  benefit  of  a  settlement  that  their  mother  would 
hare  been  entitled  to  had  she  been  aliye.  The  follow- 
ing were  the  facts  of  the  case  : — 

Previous  to  the  marriage  of  the  defendant  George 
Wallace  with  his  wife,  then  Louisa  Aul(^'o,  articles 
were  entered  into,  by  which  it  was  agreed  that  any 
property  to  which  the  wife  might  be,  or  might  become 
entitled,  should  be  settled  to  her  separate  use.  The 
marriage  took  place  in  May,  1827.  There  were  three 
children,  the  plaintiffs  and  one  who  died  an  infant. 
In  January,  1837,  Mr.  Auldjo,  the  father  of  Mrs. 
Wallace,  died,  having  by  his  will,  dated  1st  July, 
1881,  given  a  sum  of  18,3382.  68.  Sd.  to  trustees  for 
Mrs.  Wallace  for  her  separate  use,  with  a  limitation 
over  to  her  children,  excluding  her  husband  from 
all  benefit  By  codicil,  a  further  sum  of  ZOOl.  a  year 
was  added,  the  fund  producing  it  being  left  upon  the 
same  trusts  as  the  18,8332.  68.  Sd.  In  February, 
1867,  Mrs.  Wallace  left  her  husband.     In  February, 

1861,  Mrs.  Auldjo,  Mrs.  Wallace's  mother,  died,  and 
by  her  will  left  80002.  upon  trust  for  Mrs.  Wallace 
and  her  children,  excluding  Mr.  Wallace.  J.  A. 
Aul4jo,  the  brother  of  Mrs.  Wallace,  had  some  years 
previously  died  intestate,  and  Mrs.  Wallace,  as  one  of 
the  next  of  kin,  was  entitled  to  a  sum  of  about  80002. 
as  her  share  of  the  intestate's  estate.  Of  this  sum 
Mr.  Wallace  had  received  60002.,  and  the  remainder 
was  still  in  the  hands  of  the  administrator,  or  un- 
realised. The  present  suit  related  to  the  20002. 
In  August,  1861,  Mrs.  Wallace  filed  a  biU  against  her 
husband,  and  the  administrator  of  her  brother,  praying 
a  settlement  out  of  this  20002.  The  defendants  ap- 
peared to  the  bill,  and  subsequently  some  negotiations 
with  a  view  to  an  arrangement  took  place.  On  the 
19th  November,  1861,  before  anything  had  been 
settled,  Mrs.  WaUace  died ;  and  on  the  30th  June, 

1862,  the  biU  in  this  suit  was  filed  by  her  two 
children,  praying  that  the  suit  might  be  considered 
a  supplemental  suit;  for  a  declaration  that  Mrs. 
Wallace  was  entitled  to  a  settlement  on  herself  and 
her  children,  out  of  her  share  as  next  of  kin  of  her 
deceased  brother ;  and  for  an  injunction  to  restrain 
the  transfer  of  the  fund  to  Mr.  Wallace. 

Glasse,  Q.C.,  and  Pontifex,  for  the  plaintiffs. 

1st  The  wife,  if  she  had  lived,  would  have  had  an 
equity  to  a  settlement 

2nd.  The  children  are  entitled  to  stand  in  their 
mother's  place. 

The  equity  attaches  on  the  wife  filing  her  bill 
claiming  a  settlement,  and  when  this  equity  has  been 


thus  asserted  by  the  wife,  it  establishes  a  like  equity 
for  her  children  after  her  death, 

Lady  JElibank  v.  Montolieu,  6  Ves.  737  ; 

Murray  v.  Lord  Elibank,  18  Ves.  1 ; 

Steinrrutz  v.  Halthin,  1  G.  &  J.  65  ; 

Ik  la  Garde  v.  Lempriere,  6  Beav.  Zii  ; 

Lloyd  V.  Williams,  1  Mad.  450  ; 

Groves  v.  Clarke,  1  Keen,  132  ; 

Lloyd  V.  Mason,  5  Hare,  149  ; 

Baker  v.  Bayldon,  8  Hare,  210  ; 

Baldwin  v.  Baldwin,  6  De  G.  &  Sm.  319 ; 

Barker  v.  Lea,  6  Mad.  330  ; 

WhUitm  V.  Sawyer,  1  Beav.  890  ; 

Lovett  V.  Lovett,  John.  118  ; 

Re  Erekine's  Trust,  1  K.  &  J.  810. 

ffobhouse,  Q.C.,  and  C.  HaXl,  for  Mr.  Wallace. 
1st.  The  wife,  if  she  had  lived,  would  have  had  no 
equity  to  a  settlement, 

Bullock  V.  MenxUs,  4  Ves.  798 ; 
Re  Erskin^s  Trvud,  loc  cit.  : 
Spieer  v.  Spicer,  24  Beav.  365  ; 
2nd.  Even  if  the  wife  might  have  had  an  equity, 
the  children  have  none. 

The  equity  to  a  settlement  rests  entirely  on  the 
practice  of  the  Court, 

Murray  v.  Lord  Elibank,  loc  ciL 
Formerly  a  decree  gave  no  interest  to  the  children, 

Macaulay  v.  Phillips,  4  Ves.  15. 
They  take  no  interest  independently  of  contnct, 
decree,  or  order. 

Groves  v.  Clarke,  loc.  ciL  ; 
Lloyd  V.  Williams,  loc.  cit.  ; 
Lloyd  V.  Mason,  loc.  cit. 
The  only  case  to  the  contrary,  viz., 
Sieinm^tz  v.  ffalthin,  loc.  cit., 
was  overruled  by 

De  la  Garde  v.  Lempriere,  loc  eiL 
The  wife's  equity  does  not  arise  until  some  one 
applies  for  the  fund. 

Baker  v.  Bayldon,  loc  ciL  ; 
and  no  obligation  attaches  on  the  husband  at  th« 
filing  of  the  bill, 

Osbom  V.  Morgan,  9  Hare,  485. 

C.  C.  Berkeley,  for  the  administrator  of  the  deceased 
brother  of  Mrs.  Wallace. 

Glasse,  Q-C,  in  reply,  cited  in  addition, 
Eedes  v.  Eedes,  11  Sim.  569. 

KiNDBBSLBY,  V.-C,  after  stating  the  fects,  wid, 
the  question  was  whether,  under  the  circumstaBces, 
the  children  were  entitled  to  relief  upon  this  bilL  l* 
was  to  be  observed,  that  Mrs.  Wallace  had  filed  her 
bill,  and  then,  after  the  defendants  had  appeared  to 
the  bill,  died.  The  doctrine  of  a  wife's  equity  to  a 
settlement,  was  not  only  an  innovation  on  the  Common 
Law  right  of  the  husband,  introduced  by  a  coarse  of 
judicial  administration  during  many  years,  but  in  its 
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application  many  curious  anomalies  arose.     The  doc- 
trine in  its  simple  and  original  form  was  this,  that 
when  the  Court  had  in  its  hands  a  fund  belonging  to 
a  Tnarried  woman,  and  the  husband  jure  marUi  asked 
for  the  fund  to  be  paid  over  to  him,  the  Court  was 
bound,  before  so  doing,  to  see  that  a  reasonable  settle- 
ment was  made  on  the  wife  and  children.     Afterwards 
this  became  extended  to  cases  in  which  the  property 
was  not  in  Court,  but  in  the  hands  of  trustees.    Then 
arose  the  question,  whether  the  ^ife  could  file  a  bill 
claiming  her  equity  to  a  settlement.      After  some 
hesitation,  it  was  determined  by  Lord  Loughborough 
in  Lady  Elibaiik  y.  Montolieu  (loc,  dL),  that  she  could 
do  80.    But  the  existence  of  a  right,  on  the  wife's 
part,  was  not  sufficient  of  itself  to  impress  a  trust  on 
the  property ;  it  was  only  a  right  to  require  a  trust  to 
be  created ;  and  before  the  property  could  be  so  im- 
pressed, it  was  necessary  that  some  action  should  be 
taken.    The  question  was,  how  far  this  action  must  be 
carried  ?   If  the  property  was  in  the  hands  of  trustees, 
it  was  not  enough  for  the  wife  to  give  them  notice 
that  she  demanded  a  settlement ;  for,  notwithstanding 
such  notice,  they  might  hand  over  the  whole  fund  to 
the  husband.     Further,  the  wife's  demand  must  not 
be  for  herself  alone,  but  for  herself  and  her  children ; 
and,  although  she  might  have  proceeded  far  enough 
to  have  established  a  trust,  yet  she  might  then  waive 
her  right  both  as  regards  her  own  interest,  and  that 
of  her  children.     Such  were  the  anomalies  that  arose 
in  the  application  of  this  doctrine,  that  it  was  wholly 
useless  in  any  question  that  arose  upon  it,  to  attempt 
to  reason  from  general  principles.    All  that  could  be 
done  was  to  attempt  to  ascertain  the  practice  of  the 
Court,  and  this  was  only  to  be  effected  by  considering 
the  decisions  and  opinions  of  the  learned  Judges. 

Two  points  were  well  established.     1st  If  the  wife 
died  before  a  bill  had  been  filed,  giving  the  Court 
jurisdiction,  the  children  had  no  right  to  require  a 
settlement    2nd.  If  a  decree  or  order  had  been  made, 
Teferring,    under  the  old  practice,   to  the    Master, 
tinder  the  present  practice,  to  the  Judge  in  Chambers, 
to  approve  a  settlement,  and  the  wife  died  before  any- 
thing more  was  done,  then  the  children  were  entitled, 
smd  might  file  a  bill  to  enforce  their  equity.     Now  the 
question  here  was,  whether,  a  bill  having  been  filed  by 
Mrs.  Wallace,  and  nothing  more,  that  [was  sufficient 
to  enable  the  children  to  file  a  bill  to  enforce  their 
equity.    Sir  John  Leach  in  Steinnutz  v.  HoUthin  (loc, 
ci<.),  decided,  that  if  a  bill  were  filed  in  the  wife's 
lifetime  bringing  the  fund  under  the  dominion  of  the 
Court,  then,  although  the  wife  died  immediately  after 
the  bill  was  filed,  yet  the  children  were  entitled  to 
enforce  their  equity.      His  Honour*s  reasoning  ap- 
peared to  have  been  this.    According  to  the  general 
principles  of  the  Court,  where  any  steps  had  been 
taken  to  enforce  a  trust,  there  the  right  was  not 
created  by  the  decree,  but  the  decree  only  declared  a 
ri^t  which  existed  independent  of  it,  and  at  the  time 
of  filing  the  bill    Then  Sir  John  Leach  applied  this 


to  the  doctrine  of  the  wife's  equity  to  a  settlement, 
and  came  to  the  conclusion,  that  this  did  not  depend 
upon  decree,  but  that  from  the  moment  of  filing  a 
bill,  the  trustee  could  not  dispose  of  the  property 
without  the  direction  of  the  Court,  and  that^  there- 
fore, from  that  moment  the  trust  attached. 

The  consequence  of  such  a  conclusion  would  be,  that, 
not  only  where  a  wife  filed  a  bill  praying  a  settlement, 
but  even  where  a  bill  was  filed  by  any  one  to  admi- 
nister an  estate  in  which  the  wife  claimed  a  share,  the 
Court,  on  the  filing  of  the  bill,  would  obtain  jurisdiction 
over  the  fund,  and  the  trustees  could  not  part  with  it 
except  under  the  direction  of  the  Court,  and  from  that 
moment,  though  no  question  whatever  as  to  a  settlement 
might  have  been  raised,  a  trust  would  attach  upon  her 
share  in  the  fund  in  favour  of  herself  and  her  children  ; 
and  that  trust  the  Court  could  enforce  in  £&vour  of  the 
children,  although  the  wife  died  immediately  after 
the  bill  was  filed.  Sir  John  Leach  started  with  applying 
the  general  principles  of  the  Court  to  this  doctrine  of 
the  wife's  equity  to  a  settlement.  This,  as  had  been 
seen,  could  not  safely  be  done  ;  and  even  with  regard  to 
principles.  Sir  John  Leach  had,  he  thought,  made  an  un- 
supportable  assumption.  Starting  with  the  well-known 
principle,  that  the  right  was  independent  of  the  decree, 
Sji  John  Leach  then  assumed  that  the  filing  of  the  bill 
created  it  Now,  if  a  man  having  a  right  in  property 
filed  a  bill  to  assert  that  right,  and  obtained  a  decree,  the 
decree  did  not  create  the  right ;  but  neither  did  the  filing 
of  the  bill.  The  right  existed  prior  to  either.  Further, 
when  a  married  woman  became  entitled  to  property 
absolutely — under  a  will,  for  instance — what  she 
became  entitled  to  was  not  an  equity  in  the  sense 
of  a  trust ;  but,  notwithstanding  the  marital  right  of 
her  husband,  the  right  to  take  some  action  which 
should  establish  a  trust  in  her  favour.  It  was  then 
dangerous,  and  indeed  impossible,  to  regard  the 
wife's  equity  to  a  settlement,  as  depending  upon  any 
right  of  property ;  and  the  only  safe  course  was  to 
work  out  the  law  from  the  decided  cases.  Had  this 
decision  of  Sir  John  Leach  been  upheld  T 

His  Honour  then  commented  on  the  various  cases, 
and  showed,  that  Lord  Langdale,  in  De  la  Oarde  v. 
Lempriere  (loc.  di.) ;  Sir  James  Wigram,  in  Lloyd  v. 
Mason  (loc,  cit,) ;  and  Lord  Justice  Turner,  when 
Vice-chancellor,  in  Oahorn  v.  Moryan  (loc,  eU,),  had 
all  decided  in  opposition  to  Sieinmetz  v.  ffaJlhin,  In 
addition  to  these,  there  was  the  clear  and  strongly- 
expressed  opinion  of  Lord  Eldon,  in  Murray  v.  Lord 
JBlibank  (loc.  cU.),  that  it  was  the  decree  or  order  which 
impressed  the  trust  upon  the  property.  There,  when 
he  was  considering  how  far  the  children  could  file  a 
bill,  which  was  then  a  new  question,  ho  said  :  *'  The 
principle  must  be,  that  the  wife  obtained  a  judgment 
for  the  children,  liable  to  be  waived,  if  she  thought 
proper  ;  otherwise,  to  be  left  standing  for  their  benefit 
at  her  death. "  How,  then,  did  the  wife  obtain  a  judg- 
ment t  Not  by  filing  a  bill,  but.  by  obtaining  a  decree. 
When  ^the  wife  had  obtained  this^  then,  if  she  died 
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without  waiving,  the  children  wen  entitled  to  the 
benefit  of  that  judgment.  In  Lloyd,  y.  Williams  {loc 
€iL)SirT.  Plumer  followed  Lord  Eldon.  With  these 
authoritiee,  he  had  no  hesitaticMi  in  coming  to  the  oon* 
elusion,  that,  since  Mrs.  Wallace  died  before  decree, 
although  after  bill  filed,  no  trust  was  impressed  upon 
the  property  at  her  death;  aad  that,  therefore,  the 
children  were  not  entitled  to  enforce  their  equity. 
The  bill,  therefore,  must  be  dismissed,  with  costs. 


StuMrt,V..C.     I   EowiATT  V.  Easton. 
28  Mat,  1868.       ) 

W%U''^<nutructionr^'FBlBtL  demonBtratio^ 
Extriime  Bvidmee, 

A  teatatcr  cLsaumed  to' dispose  of  a  sum  of  1,200Z.  8  ptr 
CeiU.  Consolidated  Bank  Annuities,  expressed  to  be 
standing  in  his  name.  In  fact,  there  locu  7U>  such  sum; 
but,  at  the  date  of  the  will,  there  was  standing  in  the 
iestaUn's  name  a  sum  of  1,215/.  New  3  per  Cents.,  siib- 
sequevUXy  reduced  to  1,098/.,  and  there  was  a  sum  of 
700/.  iperCenL  Consolidated  Bank  Annuities,'standi7ig 
in  the  joint  names  qf  the  testator  and  another,  who  was 
dead: — 

Held,  that  the  legatees  u?ere  entitled  to  the  1,098/.  New 
Zpsr  Cents. 

Extrinsic  evidence  is  more  readily  admitted  to  explain 
an  aadriguity  in  the  sul^ect  than  in  the  obfeot  of  the 
gift. 

The  wffl  of  Eliabeth  Apostles  eontiined  the  follow- 
ing bequest: — "I  give  to  my  nieoe,  Emma  Sophia 
Saston,  of  Ennoet  Street,  N^wington  Butts,  widow, 
and  Maiy  Leighton,  the  daughter  of  the  said  Emma 
Sophia  Easton,  the  dividends  which  shell  first  become 
due  next  after  my  decease  on  1,200/.  8/.  per  Cent 
Consolidated  Annuities  now  »^^nAing  jn  my  lumie  in 
the  books  of  the  Governor  and  Company  of  the  Bank 
of  Ea^and,  to  be  equally  divided  between  them." 
After  settling  Mary  Leig^ton's  share  to  her  sepumte 
use,  the  iriU  proceeded : — "  I  give  and  bequeath  to  the 
treafloffen  for  the  time  being  of  the  Wellington  College, 
Sandhurst,  the  said  1,200/.  8/.  per  Cent.  ConsoUdated 
Annuities  so  standing  iu  my  name  in  tiie  books  of  the 
Goremor  and  Company  of  the  Bank  of  England  as 
aforesaid,  subject  to  the  payment  of  the  firrt  dividend 
iHiich  shall  become  due  after  my  decease  as  aferessid, 
to  be  applied  by  them  to  the  purposes  of  the  said 
eoll^ge."  The  vssidne  was  to  be  oonveited  and  paid 
orer  in  equal  shares  to  the  reetor  for  the  time  being  of 
the  parish  church  of  St  Maiy,  Kewington  Butts,  and 
the  incumbent  of  the  district  church  of  St  Peter, 
Walworth,  for  the  use  of  the  poor  of  the  said  paziah 
md  district 

Neither  at  tiie  tone  of  the  testatrix's  death,  nor  at 
the  date  of  her  will,  was  there  any  sum  of  Consols 
•tmkding  in  her  sole  name.  Beth  at  the  time  of  her 
death  and  at  the  date  of  her  will  a  sum  ^  7001.  8i  per 


Cent.  Consols  was  standing  in  the  joint  names  of  the 
testatrix  and  her  sister  Ann,  who  was  dead  at  the  earlkr 
of  those  timeSb  At  the  date  of  the  will  a  sun  of  1,2152. 
New  8/.  per  Cents,  was  standing  in  the  testatrix^  sole 
name.  This  sum  was  subsequently  reduced,  bo  that, 
at  the  time  of  the  testatrix's  death,  the  amomt  of 
New  3/.  per  Cents,  standing  in  her  name  w» 
1,098/.  19«.  5d. 

A  bill  to  administer  the  estate  was  filed  by  the 
plaintifis,  the  trustees  and  executors  of  the  will,  and 
the  cause  now  came  on  for  further  consideration. 

Bacon,  Q.  C,  and  Wolstenholme,  for  the  Wdliogton 
College,  and  CoU,  for  Emma  Easton  and  Mary  Leighton. 
1st.  Either  the  words  *' 1,200/.  8/.  per  Cent.  Con- 
solidated Bank  Annuities,"  ftc,  an  a  sufficient,  though 
inaccurate,  description  of  tiie  sum  in  the  Kew  3/.  per 
Cents., 

Gallini  r.  Noble,  8  Mer.  091 ; 
Pentieost  t.  Ley,  2  J.  A  W.  207; 
Dohson  V.  WeUerman,  8  Yes.  807  n. 
2nd.  Or  there  is  a  demonrtrative  legacy  of  1,200Z. 
8/.  per  Cent  Consols. 

Oreene,  Q.C.,  and  Dickinson,  for  the  rector  of  SL 
Maiy's,  and  Hanson,  for  the  incumbent  of  St  Peter's. 
1st.  The  gift,  if  valid,  is  a  specific  legacy  of  the  7002. 

Consols, 

Jiopsr  oii  Zc^sciM  (4th  ed.  by  White),  801; 

He/wson  v.  Bjud,  5  Madd.  451 ; 

Selwood  T.  Mildmay,  3  Yes.  807  (see  p.  810) ; 

Lindgren  v.  Lindgren,  9  Beav.  858. 
2nd.  The   gift  is  void,  for  it  is  uncertain;  and 
extrinsic  evidence  is  not  admiasihle^ 

Doe  d.  Eisoocks  v.  Hiscoeks,  5  M.  &  W.  863. 
[Stuart,  Y.-C,  observed,  that  there  the  uncertaintj 
was  as  to  the  olject,  here  as  to  the  subject  only.] 

Soars,  for  the  plaintiffii^  took  no  part  in  the 
argument 

SnrAST,  Y.-C,  said,  that  the  authorities  supported 
the  proposition,  that,  where  a  person  was  pointed  <mt 
with  sufficient  certainty  as  an  olject  of  the  testatora 
bounty,  and  something  was  clearly  giren,  but  nothing 
could  be  found  exactly  answering  to  the  tenns  of  the 
gift,  tite  €!ourt  was  authorised  to  look  to  the  state  of 
the  assets,  and  to  see  whether  anything  approached  s> 
nearly  to  the  desoription,  as  to  justi^  the  (Jourt  in 
saying  tiiat  it  was  the  thing  intended.  In  Pentiud 
T.  Lsy,  this  principle  was  cairied  to  a  great  length. 
There  long  annuities  were  wepressed  to  be  given,  and 
of  these  there  were  none.  But  as  there  was  a  persos 
certainly  described,  the  Coxat  gave  an  equal  amonnt  of 
8/.  per  C!ent  Reduoed  Bank  Annuities,  that  being  the 
corpus  which,  in  the  opinion  of  the  Coxui,  approached 
most  nearly  to  the  description. 

That  dodtrine  had  not  been  controverted  in  the 
present  case.  The  difficulty  arose  from  the  hat,  that 
while  there  was  no  fund  which  agreed  whnl^,  there  wen 
two  ftmds  which  agreed  paxtiaUy^  with  the  testatrix's 
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^escripiioii :  and  the  Court  had  to  determine  wlueh  of 
the  two  approached  most  nearlj.  It  was  plain  that  the 
1^  was  not  Toid  for  uncertainty.  Uncertainty  was, 
indeed,  the  very  fovndation  of  the  doctrine  referred  to. 
In  Dobaon  t.  WcUeniian,  for  instance,  unless  the  Court 
had  been  enabled  to  travel  out  of  the  terms  of  the 
bequest,  and  rectify  the  ambignity,  the  gift  would  have 
"Rtolly  failed. 

17ow,  in  ibis  case,  it  was  to  be  observed,  that  the 
testatrix  did  not  say,  *'  I  give  1200^.  Zl  per  Cent 
Consols,  the  vety  sum  standing  in  my  name ; "  but 
generally  ''the  dividends  of  12007.  SI  per  Cent. 
Consols  standing  in  my  name."  The  first  dividends 
were  given  to  two  ladies,  the  corpus  to  Wellington 
College. 

It  appeared  that,  at  the  date  of  the  will,  the 
testatrix  had  a  sum  of  l,2l$l  New  Three  per  Cents, 
standing  in  her  sole  name,  and  a  sun  of  7007.  37.  per 
Cent  Consols  standing,  not  in  her  name  alone,  but  in 
her  name  and  that  of  her  deceased  sister  jointly.  The 
fonner  sum  answered  the  terms  of  the  gift  to  thi^  ex- 
tent >-It  comprised  the  amount,  it  consisted  of  87.  per 
Cents.,  it  stood  in  the  testatrix's  name— the  essential 
pirtienlBis  of  the  description.  Applied  to  it,  the  de- 
scription was  vicious,  by  reason  of  the  word  '*  consoli- 
dated **  only — a  word  which  did  not  form  an  essential 
pot  TiM  other  som  did  not  comprise  the  amount,  and 
did  not  stand  in  the  testatrix's  name.  In  the  one  fnnd 
JOQ  find  the  exact  sum,  in  the  other  a  much  smaller  one. 
His  Honour,  therefore,  thought,  that  the  word  "oon- 
sofid&ted  "  might  be  rejected  as  a  mistake,  and  that 
there  would  then  remain  an  accnrate  description  of 
the  fond  m  the  New  Three  Fisr  Cents.  There  would 
he  a  declaratioB,  that  the  two  ladies  and  the  college 
^rere  entitled  to  the  1,0967.  19s.  Bd.  of  that  stock. 


StlWIft,V^.      I     EL815Yir.ADAH8. 

28  Mat,  ISdaL       ) 

Practice — Injunction  ex  parte. 

/f,  lo^bsM  Vm  ex  parte  injunction  i»  ohUUned,  no  office 
«Bpy  of  the  affidami  in  support  of  the  biU  is  in  Courts 
^injunction  ia  imguiar,  and  wUl  be  dioeharged  with 


In  this  case  Hardy  had  moved  for,  and  obtained,  an 
n  parte  ii^unction  against  the  defendant. 

MalvM^  0,0.,  now  moved  to  dissolve  it,  on  the 
ground  that,  when  it  was  granted,  no  office  copy  of 
the  affidavit  aupportiiig  the  bill  was  in  Court, 
Jackson  v.  Cassidy^  10  Sim.  826  ; 
Attomey'Gonsretl  v.  LouriSf  8  Beav.  179. 

Bacon,  <2.C,  and  Hardy,  oontr^ 

SruAsr,  y.-C,  after  observing  thct  13ie  rule  in 
J^ciAson  r*  Cassidff  was  explicit,  and  was  aenfirmed 
hy  Dmmt^o  Ohmosry  Practia]  (2iid  ed.  1442,  ad  Jin.), 
^tiKknik  tiw  iniinigfcioii  with  ooata. 


Stuart,  V.-a       1   p^,^^  ^^  BA80011B1B. 
30  May,  1  June,  1868.   J 

Infant — Statute  of  Limitations — Possession  of 
Relation  held  not  adverse — Liability  to  a<y- 
count  as  BaUif, 

The  uncle  of  two  infant  eo-heiresses,  who  was  also 
named  as  an  executor  in  their  father^  a  will,  entered  into 
possession  of  their  property,  and  kept  down  the  interest 
on  a  mortgage  to  which  it  was  subject : — 

Held,  tfiat  he  7nust  be  considered  to  have  enlered  as 
their  guardian,  and  not  for  his  own  benefit,  and  that, 
therefore,  as  against  the  share  of  one  of  them,  who  died 
an  infant,  time  did  not  run  during  her  life,  and  that 
to  ike  other,  who  succeeded  to  her  sister*s  share,  and 
married  in  1843  while  still  an  infant,  he  must  account, 
as  her  bailiff,  for  all  rents  received  from  the  time  of  her 
becoming  entitled  in  1833,  but  with  an  aUotvanee  for 
permebnent  intprovem>ents. 

In  1817,  John  Scutt  Bascombe,  the  father  of  the 
plaintiff,  Mrs.  Pelley,  being  seised  in  fee  of  a  messuage 
and  certain  closes  of  land  at  Bryant's  Fuddle,  in 
Dorsetshire,  mortgaged  the  same  for  a  term  of  1000 
years  to  one  Tapp  to  secure  20007.  and  interest. 

John  Scutt  Bascombe  died  on  the  8th  of  August,  1888, 
leaving  as  his  will  the  following  instrument  executed  in 
the  presence  of  two  witnesses  only,  and  dated  the  2nd  of 
August,  1833.  "  I  leave  to  my  beloved  wife,  Harriett 
Bascombe,  everything  I  may  die  possessed  of  for  her 
life,  and  at  her  death  to  be  divided  in  equal  portions 
between  our  two  childrett,  Haxxist  and  Susannah 
Margery.  I  do  appoint  James  Bascombe,  my  own 
brother,  and  John  Langfield,  my  wife's  brother,  as 
execatore  of  my  will  and  tmsteea  for  my  wife  and 
children." 

This  will  was  never  proved. 

His  two  dau^ters  thus  beeame  hia  co-heireises. 
Susannah  ^aigery  died  in  1884,  an  infont,  and 
Harriett,  in  1848,  while  still  an  infont,  mamsd  the 
other  plaintifi^  Mr.  Pelley. 

Inmiediately  after  John  Scutt  Bascombe's  death,  his 
brother,  James  Bascombe,  entered  into  possesaion 
his  messnaga  and  closes  at  Bryant's  Puddle,  and  soon 
afterwaida  spent  7807.  in  erecting  a  dwelling-house  and 
five  cottages  thereon.  He  continned  in  possession^ 
keeping  down  the  interest  on  the  mortgage,  imtil  1858, 
when  he  died  intestate,  leaving  a  widow,  Mairy  Bas- 
combe, and  an  infant  heir-at-law,  Thomas  Bascombe. 
Mary  Bascombe  affaerwaids  peid  off  the  mortgage  debt 
of  20007.  and  interest,  and  by  a  deed  dated  the  17th  of 
January,  1860,  the  mortgage  debt  and  the  taim  wece 
tmafecred  to  her. 

The  defendants  to  the  original  HLl  were  Mary  Bas- 
combe, who  had  taken  out  administration  to  her  hus- 
band, and  Thomas  Bascombe.  Mary  Baaeombe  after- 
wards died,  and  the  suit  was  revived  against  Hflni3F 
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Richards,  who  took  out  administration  to  both  her 
and  her  husband. 

The  objects  of  the  bill  were,  Ist,  the  reconveyance  of 
the  term  of  1000  years  upon  payment  of  what  should 
be  found  due  in  respect  of  the  mortgage  debt ;  2nd,  an 
account  of  the  rents  and  profits  which  had  been,  or, 
but  for  wilful  default,  might  have  been,  received  by 
James  Bascombe  or  Mary  Bascombe  ;  and,  3rd,  decrees 
against  James  Bascombe's  estate  and  against  Mary 
Bascombe  for  payment  of  what  might  be  found  due 
from  them  respectively. 

Mary  Bascombe,  by  her  answer,  alleged  that  John 
Scutt  Bascombe  Was  at  his  death  indebted  to  his 
brother,  James  Bascombe,  and  that  the  latter,  at  the 
request  of  his  brother's  widow,  took  the  property  in 
satisfaction  of  the  debt.  This,  however,  was  not 
distinctly  proved. 

The  infant  Thomas  Bascombe  by  his  answer  claimed 
the  benefit  of  all  Statutes  of  Limitations. 

Matins,  Q.C.,  and  Sandys,  for  the  plaintiffs. 

Ist.  The  Statute  of  Limitations  did  not  apply, 
Mrs.  Pelley  having  been  under  the  disability  either 
of  infancy  or  of  coverture  ever  since  her  father's 
death. 

2nd.  James  Bascombe  must  be  presumed  to  have 
entered  into  possession  as  quasi-guardian  of  his  nieces, 
and  his  possession  had  therefore  not  been  adverse  to 
them, 

Thomas  v.  Thomcts,  2  K.  &  J.  79. 

3rd.  They  did  not  desire  to  take  the  account 
against  James  Bascombe  as  mortgagee  in  possession, 
but  only  as  baUiff  or  agent. 

Bacon,  Q.  C,  and  Jolliffe,  for  the  defendants  Richards 
and  Thomas  Bascombe,  admitted  that  the  plaintiffs  were 
entitled  to  the  moiety  which  had  descended  to  Mrs. 
Pelley  directly  from  her  father,  but  as  to  the  other 
moiety,  which  had  descended  to  her  sister,  they 
contended, 

Ist.  That  the  plaintiff's  right  was  barred  in  1853, 
twenty  years  from  the  father's  death,  the  additional 
time  allowed  by  sect.  16  of  the  3  &  4  Will.  4,  c.  27, 
having  expired  ten  years  after  the  sistei^s  death  in 
1834, 

Sug.  VtkP.c,  12,  8.  8,  pL  15,  p.  400  (13th  ed.) 

2nd.  That  time  began  to  run  upon  James  Bascombe's 
entry.  Since  the  3  &  4  WiU.  4,  c.  27,  possession,  in 
order  to  operate  as  a  bar,  need  not  be  adverse.  The 
mere  fact  of  possession  was  sufficient, 

N^9san  V.  Doe,  2  M.  ft  W.  894  ;  2  Sm.  L.  C. 
433  (4th  ed.) 

Thomas  v.  Thojnas  was  distinguishable  from  the 
present  case.  James  Bascombe  was  not  and  could  not 
be  guardian,  and  the  evidence  showed  that  he  had 
entered  for  his  own  benefit.  His  paying  the  interest 
on  the  mortgage  was  not  inconsLstent  with  this, 

Sug.  R.  P.  8iat.  c.  1,  s.  4,  pL  8,  p.  78  (2nd.  ed.). 

Even  according  to  the  plaintiff's  case,  James  Bas- 
combe was  only  a  constructive^  not  an  express  trustee, 


and  consequently  sect  25  of  the  8  &  4  Will.  4,  c  27, 
did  not  deprive  him  of  the  benefit  of  the  statate. 
3rd.  As  to  the  account  to  be  directed,  they  cited, 
PvJUeney  v.  Warren,  6  Ves.  72,  98. 

Malins,  Q,C.,  in  reply. 

Stuaet,  y .  -C. ,  said  that  one  effect  of  the  statate  3  ft  4 
Will.  4,  c.  27,  was  materially  to  alter  the  law  as  to  vh&t 
used  to  be  called  adverse  possession.  He  conceived  the 
present  state  of  the  law  to  be  as  follows : — The  fact  of 
a  person  receiving  the  rents  of  a  property  raised  a 
presumption  that  he  received  them  in  the  character  of 
owner ;  but  this  presumption  might  be  rebutted 
in  many  ways,  e,g,,  by  express  evidence  to  the 
contrary ;  by  evidence  affecting  the  peVw)n  who  bad 
entered  into  possession  ;  or  by  evidence  of  the  mode 
in  which  he  dealt  with  the  rents. 

In  Thomas  Y,  Thomas,  Vice-ChancellorWoodbadto 
consider  the  case  of  a  father  who  had  entered  upon  his 
infant  son's  lands,  and  he  there  expressed  (2  E.  ft  J. 
83)  an  opinion,  that  an  infimt  could  not,  in  all  cases, 
treat  a  stranger  as  a  bailiff,  for  the  purpose  of  escaping 
from  the  Statute  of  Limitations.  But  the  present 
case,  where  the  person  who  entered  was  the  uncle,  the 
nearest  male  relative,  of  the  infant,  the  executor  named 
in  her  father's  will,  and  where  he  employed  the  rents 
in  keeping  down  the  interest  on  the  mortgage,  conld 
hardly  be  considered  as  a  case  of  an  entry  by  a 
stranger. 

His  Honour  then  referred  to  section  124  of  Littleton, 
and  to  Lord  Coke's  Commentary  thereon  (Co.  litt 
90  a),  to  show,  that  an  infant,  even  after  attaining 
twenty-one,  was  entitled  to  make  any  stranger  who 
had  entered  into  possession  account  to  him  as  a  bailifl^ 

The  pleadings  removed  any  difficulty  which  he 
might  otherwise  have  felt  as  to  the  case.  According 
to  his  impression  of  the  law  on  this  subject,  there  ought 
to  be  nothing  equivocal  in  a  possession  which  vas 
relied  upon  as  a  bar.  Here  it  was  alleged,  that  James 
Bascombe  entered  into  possession  under  an  arrange* 
ment,  an  arrangement  which  neither  John  Scott 
Bascombe's  widow,  nor  his  children,  had  any  power 
to  make.  He  was  therefore  of  opinion  that  James 
Bascombe  did  not  enter  as  a  stranger,  but  in  such  a 
manner  that  he  must  be  treated  as  being  in  posses- 
sion in  a  fiduciary  capacity. 

He  did  nothing  during  his  life  to  alter  the  character 
of  his  possession,  but  his  widow,  Mary  Bascombe, 
after  his  death,  paid  off  and  took  a  transfer  of  the 
mortgage,  which  he  thought  a  ground  for  making  her 
account  as  a  mortgagee  in  possession,  and  not  like 
her  husband  merely  as  a  bailiff.  The  plaintiff's 
right  to  redeem  had  been  fully  established  as  against 
Thomas  Bascombe  the  infant  heir.  He  had  had  some 
doubts  as  to  how  far  the  accounts  should  go  hack,  bat 
he  should  follow  Nanney  v.  Williams  (22  Beav.  452, 
469),  and  direct  accoimts  from  the  death  of  His. 
Pelley's  father.  But  as  it  appeared  that  James  Bas- 
combe had  laid  [out  large  smna  in  buildings  and  other 
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improTements,  he  ahould  direct  an  inquiry  aa  to  what 
he  had  expended  in  hia  lifetime,  in  pennanent  im- 
prorements  or  otherwiae,  for  the  benefit  of  the  infant. 
He  took  the  form  of  thia  inquiry  from  UmhUby  v. 
Kirk{C,  P.  Coop.  1887-8,  254),  where  the  expenditure 
was  as  unauthoriaed  aa  here.  He  ahould  allow  Mary 
Bascombe's  coata  to  be  added  to  the  mortgage  debt, 
and  not  give  any  coata  against  Thomas  Bascombe. 


Wood,  V..C.  I  B^^  ^,  Hill. 
28  Hay,  1868.    ) 

Trade-mark — MtsrepreserUation — **Frue  Medal, 

1862." 

When  a  iradamam,  being  <me  of  two^  who  had  obtained 
a  prize  medal  at  the  International  Exhibition,  1882, 
for  excellence  in  certain  goods,  had  tfcer  aflerwarde 
used  the  toords  '*  Prize  Medal,  1862,"  an  the  labels 
aUaeked  to  his  goods,  and  another  tradesman,  not 
having  obtained  a  medal,  had  used  the  same  toords  on 
his  labels,  even  be/ore  the  medals  were  awarded : — 

Held,  that  the  former  had  no  property  in  the  words 
"Prize  Medal,  1862,"  as  his  tf ode-mark,  and  a 
ifiotionfor  an  injunction  to  restrain  the  latter  trades- 
man  from  using  those  words  was  refused, 

TIus  was  a  motion  for  an  injunction  to  restrain  an 
alleged  infringement  of  the  plaintiff's  trade-mark. 

It  appeared  that  the  plaintiff  waa  an  oil  and  Italian 
wirehouseman,  and  in  July,  1862,  obtained  one  of  the 
two  prize  medals  which  were  granted  by  the  Com- 
missioners of  the  International  Exhibition  for  excel- 
lence in  picklea  and  preserved  fruits.  The  defendant 
was  formerly  the  plaintiff's  shopman,  and  was  now 
carrying  on  the  business  of  an  export  oilman.  He  had 
not  obtained  any  prize  medal  at  the  Exhibition,  and  it 
di^l  not  even  appear  that  he  had  exhibited  there. 
^Nevertheless,  in  Jime,  1862  (before  the  medals  were 
awarded),  he  placed  the  worda  **  Prize  Medal,  1862  ** 
on  the  labels  affixed  to  the  bottles  of  mixed  pickles 
sold  by  him,  and  also  on  the  packing-cases  in  which 
^  goods  were  packed  for  exportation  to  the  coloniea. 
The  plaintiff,  also,  ever  since  he  had  obtained  hia 
i&eilal,  uaed  the  same  worda  on  his  labels  and  packing- 
cues.  Some  evidence  was  offered  of  an  intention  on 
the  part  of  the  defendant  to  imitate  the  plaintiff'a 
labels  in  colour,  and  other  alight  circumstances ;  but  no 
great  reliance  was  placed  on  it  in  argument. 

The  other  tradesman,  who  had  obtained  a  prize 
medal  for  his  pickles,  was  made  a  defendant  to  the 
HU,  but  did  not  appear  on  this  motion. 

Sir  H.  Cairns,  Q-C,  and  Bagshawe,  for  the  motion. 

Oiffard,  Q,C,,  and  O.  Brown,  contrd. 

Wood,  Y.-C,  said,  that  so  far  as  the  balance  of 
inconvenience  went,  it  was  whoUy  in  the  plaintiff's 
favour;  for  to  grant  the  injunction  would  be  only  to 
restrain  the  defendant  from  continuing  to  utter  a  false- 


hood. If,  therefore,  he  thought  that  any  case  might 
be  made  at  the  hearing,  he  ahould  be  disposed  to 
grant  the  ii^unction  aaked  for.  But  the  question 
was  not,  whether  the  defendant  was  or  waa  not  justified 
in  using  the  worda  complained  of  on  his  labels  and 
packing  cases;  although,  taken  with  other  circum- 
stances, the  fact  of  the  falsehood  might  be  a  strong 
ingredient  as  evidence  of  the  defendant's  motive.  The 
question  reaUy  was,  whether  the  plantiff  had  esta- 
blished an  exduaive  right  to  the  use  of  the  worda 
<*  Prize  Medal,  1862,"  as  part  of  his  trade-mark.  It 
waa  impoBsible  for  him  judicially  to  deny  the  right 
of  any  person  to  use  those  words,  unless  he  interfered 
with  the  plaintiff'a  property.  If  the  plaintiff'a  gooda 
were  known  abroad  aa  '* Prize  Medal"  goods,  and  it 
had  been  proved  that  his  customers  would  ask  for 
them  under  that  term,  and  had  been  deceived  into 
buying  those  of  the  defendant  instead,  then  the  circum- 
atancea  that  had  been  sworn  to  aa  to  the  colour  and  so 
forth  of  the  defendant's  labela,  added  to  the  fact  of  hia 
fiilsehood,  might  be  strong  evidence  of  an  intention  to 
interfere  with  the  plaintiff's  trade.  But  the  plaintiff's 
evidence,  though  somewhat  ambiguous,  did  not  go 
frirther  than  this — ^that  hia  customers  liked  his  goods, 
and  they  would  like  them  better  because  he  had  got  a 
prize  medal.  Again,  there  was  the  fact  that  the  de- 
fendant, most  improperly  no  doubt,  had  used  these 
particular  words  on  his  labels  before  the  plaintiff,  and, 
indeed,  before  the  award  was  made.  This  alone  made 
it  impossible  for  the  Court  to  hold  that  the  plaintiff 
had  any  property  in  those  words  as  his  trade-mark. 

The  Court  could  not,  of  course,  restrain  a  mere  miare- 
presentation  as  such;  and  the  assumption  that  the 
plaintiff  had  a  property  in  the  words,  on  which  the  caae 
had  been  argued,  was  the  only  tenable  one.  But,  on  that 
assumption,  the  other  defendant  was  not  a  neceasaxy 
party ;  for  the  case  was  not  like  Dent  v.  Turpin  (2  Jo. 
&  H.  189),  where  two  persons  had  a  right  to  use  a  trade- 
mark derived  from  a  common  testator.  It  so  happened 
that  only  two  medals  had  been  awarded  in  this  case ;  but, 
on  looking  down  the  list  of  awards,  his  Honour  observed 
that,  for  excellence  in  oils,  for  example,  no  lesa  than 
thirty  were  awarded.  How  could  the  Court  deal  with 
a  case  like  that  T  It  was  obvious  that  the  words 
"  Prize  Medal,  1862,"  could  not  be  used  to  designate 
the  goods  of  any  particular  manufacturer ;  and  the  use 
of  them  in  the  present  instance  was  not  sufficient 
evidence  of  an  attempt  to  palm  off  the  defendant'a 
goods  as  the  plaintiff's. 

Minute, — Motion  refused,  costs  to  be  costs  in  the 
cause. 

Wood,  V.-0.   I   j^  Bates'  Trusts. 
80  May,  1868.     ) 

WiU — Gomtructum — "  Survivors  " — "Fenonal 

Representatives^^ 

Where  a  testator  bequeathed  a  fund  in  trust  for  his 
five  daughters,  share  and  share  alike,  for  their  respective 
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liwes,  and  if  any  daughter  should  die  vnthout  issue,  or 
leaving  issue,  if  such  issue  should  die  under  twenty- 
one,  then  upon  trust  to  divide  and  pay  the  share  of  such 
daughter  immediately  or  <m  soon  as  could  he  after  her 
decease  umJto  and  amongst  his  son  and  the  swrviwrs  of 
his  daughters,  to  whom  he  gave  the  same,  or  to  their 
personal  representatives : — 

Held,  thai  ^*  survivors  **  must  refer  to  the  death  of  the 
tenant  for  life  whose  share  vfos  the  subject  of  division. 

And  thai  the  toords  ** personal  representatives  "  were 
used  in  their  ordinary  sense,  and  referred  to  the  possible 
deatJb  of  one  of  the  survivors  between  the  time  of  her 
interest  vesting  and  the  time  of  actual  payinent. 

On  the  deetth  of  the  last  survivor  of  the  Jive  deoughivrs 
without  issue,  Jier  entire  ^vare  ordered  to  be  paid  to  the 
executors  of  the  son, 

ThiB  ifBS  a  petition  for  the  payment  out  of  Conrt  of 
a  fond  paid  in  imdor  the  "  TrostoeB  Relief  Act " 

George  Bates  by  his  unll  bequeathed  to  trustees 
50002.  upon  tmst  to  invest,  and  out  of  the  income  to 
pay  1502.  a  year  to  his  wi&,  and  pay  and  divide  tiie 
lemainder  of  the  income  dnring  his  wifa^s  life,  and 
after  her  decease  the  whole  of  the  income  imto,  between, 
and  amongst  his  five  daughters  Elizabeth  Bates,  Mary 
Freeman,  Beliza  Barthropp,  Lucy  Bates,  and  Ann 
Bates,  share  and  share  alike  for  their  respective  lives, 
and  after  the  respective  deaths  of  such  of  the  daoghters 
as  should  die  without  leaving  issue,  or  leaving  issue  if 
such  issoB  should  die  under  the  age  of  twenty-one 
years^  upon  tmst  to  divide  the  fifth  part  or  share  of 
each  of  his  said  danghtears  who  should  so  die  without 
leaving  IsMrful  issue  as  aforesaid,  in  the  following 
mawnBT  r^* 

^Immediately  or  as  soon  as  conveniently  can  be 
sfbsr  her  decease  unto  and  amongst  my  said  son  George 
Bates  and  the  survivors  of  them  my  said  five  daughters, 
shaiB  and  share  alike,  to  whom  I  do  hereby  give  and 
bequeath  the  same  accordingly,  or  to  their  respective 
personal  representatives. " 

The  testator  bequeathed  the  leadue  of  his  personalty 
to  his  son  George  Bates. 

The  testator's  widow  died  in  1840.  Elizabeth  Bates 
died  in  1842,  without  leaving  issue.  Beliza  Bartiiropp, 
and  Ann  Bates,  died  in  1852  and  1850,  leaving  issue. 
Mary  Freeman  died  in  1857,  without  leaving  issue. 
On  her  death  a  special  case  (Boies  v.  BoUon,  un- 
reported) was  stated  for  the  opinion  of  the  Court  as 
to  the  disposition  of  her  fifth,  and  Wood,  T.-C,  then 
made  a  declaration  that  it  was  divisible  in  moieties 
between  the  executors  of  George  Bates,  the  son,  and 
Thomas  Bolton,  the  husband  of  Lucy  Bates  (then 
Lucy  Bolton),  in  right  of  his  wife. 

Lucy  Bolton  was  the  survivor  of  tiie  five  daughters, 
and  died  in  1j862,  without  leaving  issue.  On  her 
death,  t&e  stock,  representing  her  fifth  share,  was 
transferred  into  Court,  and  was  the  subject  of  the 
present  petition.  The  petitionen  were  the  executors 
of  GeoKge  Bates  the  son. 


ShMeaire,  fer  the  petitionen,  eited, 
Tosytar  v.  Beverley,  1  CelL  108  ; 
Nemll  V.  Boddam,  28  Beav.  554. 


RoU,  Q.(7.,  for  the  husband  and  administrator  o 
Lucy  Bolton,  contended,  that  "survivors"  meant 
*  *■  the  longest  liver. "  Borne  force  must  be  given  to  the 
words,  "or  their  legal  personal  representatives,"  which 
must  import,  1st,  the  representatives  of  those  only 
who  in  some  sense  survived  ;  and,  2nd,  the  represen- 
tatives of  more  than  one ;  and  could  not,  therefore, 
apply  to  Georj^e  Bates  alone. 

Busk,  for  the  children  of  Beliza  Barthropp  and  Ann 
Bates,  contended  that  either  '*  personal  representi* 
tives  "  meant  children, 

WaUerY.  Makin,  6  Sim.  148  ; 

Bobinson  v.  Smith,  6  Sim.  47 ; 

Styth  V.  Afonro,  6  Sim.  46  ; 
or,  that  "survivors"  moat  be  read  "othaiai" 

ff.  T.  Shebbeare,  for  the  truatee. 

Wood,  Y.-C,  considered  that  his  decision  on  the 
special  case  really  governed  the  present  case :  for  he 
there  decided,  in  accordance  with  Taylor  v.  Beverley, 
and  that  class  of  cases,  that  **  survivors  **  meant  those 
who  survived  the  tenant  for  life  of  the  share  then  in 
question.  It  was  not  necessary  that  Geoige  Bates 
should  survive.  He  took  a  vested  intonst,  subject  to 
participation  with  the  survifora  of  die  danghters ;  and 
his  executors,  therefore,  on  any  view,  were  entitled  to 
share  with  the  then  only  surviving  daogittsr.  "Their 
personal  r^resentatives"  muat  mean  the  representi- 
tives  of  George  Bates  and  the  surviving  sifters :  sad 
the  words  mufit  be  construed  in  tiieir  ordinary  senaa 
The  testator  seemed  to  have  eantemplated  that 
some  dslay  night  occur  between  tha  vaating  of  a 
shave  on  the  deaiJi  of  a  tensat  for  life  withoot 
issue,  and  the  time  ^  payment^  and  to  have  pro- 
vided for  the  death  of  any  of  the  ''survivors"  in 
that  intervaL  This  view  xeoeived  some  eonfir 
mation  from  tlie  words  ''immediately,  or  as  soon 
as  oMivenisntly  can  be  after  her  decease.*'  It  vas 
impossible  to  interpret  "  personal  repieseniativeB" 
children.  No  case  had  been  cited  which  w«nt  ao  £a 
as  that :  and  nearly  all  the  cases,  in  which  tiie  worda 
had  been  interpreted  to  mean  "next  of  kin,"  weia 
cases  between  the  husband  and  the  wifa*8  repreaentsr 
tives,  in  which  that  interpretation  was  adopfaed,  in 
order  to  eairy  out  an  intention  gathered  firom  the 
whole  of  tiie  instrument,  that  the  hoabaad  dionld  ba 
excluded.  Mr.  Bblfs  axgument  would  hs/n  the  effaet 
of  giving  Lucy  Bolton's  share  to  her  own  zepiesenta- 
tives  :  which  would  be  wholly  inconsistent  with  the 
testator's  intentions. 

Ifwiufe.— Order  for  payment  and  tnns&r  to  the 
petitioneSB. 


tJtam,  lamj 
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S0MaY,186S.      I      NEEDHAM1..0XLEY. 

Practice — Patent — ParHctdan  of  Breaches. 

Preliminary  to  the  trial  o/iisuei  tUreeUd  in  a  tuU  to 
restrain  the  infringement  of  a  patent  for  a  **  comlrina' 
tioHf"  the  plaintiff*s  poHieulars  ofbnaehes  enumemted 
menlif  certain  machines  made  by  the  defendant : — 

Heldy  that  such  particulars  vjere  suffieieTU. 

In  this  case,  tha  natme  of  which  is  stated  ante^  'p, 
232,  the  plaintiff  had  delivered  porticiUan  of  the 
breaches  complained  of,  emmiezating  merely  a  number 
of  machines  constnicted  by  the  defendant,  and  sn]^ed 
by  him  to  varioai  persona,  bnt  withoat  going  into  «ny 
details  as  to  the  parts  of  the  machines  complained  of 
as  infiingements  of  the  plaintiff's  patent.  A  summons 
hsTing  been  taken  out  for  the  plaintiff  to  deltTer 
further  particolan^  the  hearing*  of  it  was  atdiofoinidd 
into  Court. 

Strff.  Gttims,  Q.(7.  (yeedhamy  with  him),  for  the 
pluntiff,  dted, 

Talbot  y.  La  JRoche,  15  C.  B.  810,  821 ; 
Slectfic  Telegraph  Company  y,  Nott,  16  L.  J.  (k.s.) 
C.  P.  174. 

Z  Aston,  for  the  delendant,  cited, 
Beadle  ▼.  Mounrd,  before  Byles,  J.,  in  Chamben^ 

unreported; 
litter  Y,  Eastwood,  in  the  Court  of  Common  Fleas, 
decided  this  day. 
The  defendant  had  a  right  to  know,  whether  the 
plaintiff  complained  of  the  general  combination,  or  of 
lome  particular  parts  of  the  m^limpii  mentioned  by 
Im;  and  if  the  latter,  which  parts. 

8ir  ff,  Cofinm,  in  reply,  contended  that  the  diffe- 
nnce  of  the  pleadings  of  this  Court  rendered  the 
Pt^ctice  at  ODmnon  Law  refeired  to  inapplicable.  Hie 
bill  set  out  all  tbe  eoneapo&dence  witSi  r^^ard  to  these 

loachinos. 

VooD,  V.-C,  deprecated  most  strongly  the  intro- 
duction of  anything  like  special  pleading  into  this 
Court  The  defendant  had  notice  of  what  the  plaintiff 
cbarged  m  his  bill,  and  if  the  plaintiff  travelled  out  of 
uie  record,  and  sprung  anything  new  upon  the  defen- 
^t  at  the  trial  of  the  issues,  the  Court  would  know 
W  to  deal  with  it  His  Honeur  thought  that  every- 
^^  that  could  fairly  be  wanted  was  contained  in  the 
particQlan  combined  with  the  pleadings.  Tkd  sam- 
suma,  therefore,  must  be  dismisaed  with  costs. 

Wood,V-^    1  SKmr  ».  LEv«n«L 
«  Max;  2,  8  Jtjot,  1868.  J  i^Bvaa-u^ 

Principal  and  Agent — Sight  to  an  Account, 

^^iereihs  drfmdante,  ueommerdaljlrm,  agreed  vrith 
^plainHff,  a  eommereial  traveller,  to  allow  him  7i 
f^tmLmall  huineeedone  bg  kim,  and^per  erntt. 


em  ail  orders  received  from  his  friends  Jtrst  introduced 
by  hisn: — 

Held,  thai  the  plaintiff  could  maintain  a  bUl  for  an 
account  against  the  defendants. 

This  was  tiie  hearing  of  the  cause. 

The  defendants  were  wine  merchants.  The  plaintiff, 
who  had  formerly  been  a  wine  merchant,  agreed  to 
travel  for  the  defendants  for  the  purpose  of  introducing 
tiieir  wines  and  spirits  to  thoplaintifTs  customers,  and 
to  the  trade  in  general.  There  was  some  conflict  of 
evidence  as  to  the  rate  of  the  commission  agreed  to  be 
paid  to  the  plaintiff  by  the  defendants,  but  for  the  pre- 
sent purpose  the  agreement  was  sufficiently  stated  in 
the  following  letter  written  by  the  defendant  Leveauz, 
and  set  out  in  the  bill : — 

"  On  all  business  done  by  yourself,  either  in  London 
or  your  district,  74  per  cent,  wherever  full  piioes  and 
shipping  arrangements  are  adhered  to,  and,  of  course, 
only  on  good  debts,  and  an  allowance  of  34  per  cent. 
on  all  orders  received  &om  your  friends  first  introduced 
by  you  so  long  as  you  continue  to  exert  yourself  in  the 
working  out  of  the  business." 

The  plaintiff  having  ceased  to]  travel 'for  the  defen- 
dants, filed  the  present  bill  against  Ihem,  whereby  he 
prayed  for  an  account  *'  of  the  dealings  and  transac- 
tions between  the  plaintiff  and  defendants,  and  of  the 
amount  of  commission  due  to  the  plaintiff  from  the 
defendants,  according  to  the  hereinbefore-mentioned 
agreements  or  arrangements." 

WiUeoek,  Q,C.,  and  Soxburgh,  for  the  plaintiff. 

Jeseel,  for  the  defendants,  contended  that  this  was  a 
mere  bill  by  an  agent  against  his  principal  for  an 
account  of  his  commission,  and  such  a  bill  could  not 
be  maintained.  A  bill  for  an  account  in  this  Court 
would  lie  only  in  three  cases, 

1st.  Where  there  were  cross  accounts  between  the 
plaintiff  and  defendant, 

Pkiaips  V.  Phillips,  9  Hare,  471. 
2nd.  Where  the  aooounts  were  complicated, 
Taff  Vale  Railway  Company  v.  Nixon,  1  H.  of  L. 

Ca.  Ill ; 
North-Eastern  Railway  Company  v.  Martin,  2  Flu 
7^8; 
but  complexity  must  be  alleged, 
Poley  V.  Hill,  2  H.  of  L.  Ca.  28. 
Srd.  By  a  principal  against  his  agent,  on  the  ground 
of  the  fiduciary  relation  existing  between  them ;  but 
there  was  no  corresponding  equity  of  an  agent  against 
his  principal, 

Padwiek  v.  Swr^,  18  Beav.  575  ; 
Padwiek  v.  Stanley,  9  Hare,  627 ; 
PlvkerY,  Taylor,  8  Drew.  188.* 

Wood,  Y.-C,  said,  that  he  had  no  desire  to  depart 
firom  IHnwiddie  v.  ^tiley  (6  Yea.  136,  141),  Phillipe 
V.  PhiUUps  and  the  other  caaee  cited  by  Mr.  Jessel  $ 
bnt  thought  them  inapplicable  to  the  present  case.  If 
were  a.simple  caee  of  a  oommeroial  tnveUar  filix^ 
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a  bill  against  his  principals  for  an  account  respecting 
his  commission,  the  bill  would  not  be  maintainable. 
But  there  was  the  additional  circumstance  of  the  defen- 
dants* agreement  to  allow  the  plaintiff  34  per  cent,  on 
all  orders  received  from  his  friends.  It  was  not  within 
the  plaintiff's  knowledge  what  orders  had  been  so 
received,  and  he  would  be  entitled  to  discovery  as  to 
such  orders.  The  account  of  "  the  dealings  and  trans- 
actions between  the  plaintiff  and  defendants,"  which 
it  would  be  necessary  to  take,  would,  therefore,  be 
a  mutual  account.  On  this  ground  the  bill  was 
maintainable. 

Note,* — See,  also, 
Barry  v.  Stevens,  10  W.  R.  822. 


Wood,  V.- 
8  June,  1868 


-C.    \ 

68.       J 


^Iaunsellv.  Midland  Great 
Western  Railway  (of  Ire- 
land) Company. 


Pvhli/^  Company  —  Agreement  Ultra  Vires  — 
Covenant  hy  a  Company  to  Apply  to  Parlior 
Toentfor  a  BUl—WJuimdiffe  Order— Injunc- 
tion to  Restrain  an  Award. 

An  agreement  which  lias  been  entered  into  hy  a  com- 
pany,  and  is  ultra  vires,  inay  he  set  aside  in  part  at  the 
suit  of  the  shareholders^  though  (semble)  not  at  the  mil 
of  the  company  itself 

A  covenant  hy  a  company  to  apply  to  Parliament  for 
a  Bill  to  extend  their  powers  is  illegal,  because  the  share- 
holders  would  he  (hereby  deprived  of  the  protection  given 
ihsm  hy  the  Whamcliffe  Order,  and  (semble)  also 
because  it  would  fix  Vie  company  with  datnages,  payaUe 
out  of  its  funds,  in  event  of  the  covenant  being  broken. 

The  Court  will  grant  an  injunction  to  restrain  a 
reference  to  arbitration  from  being  proceeded  with. 

This  cause,  reported  on  motion  for  an  injunction, 
1  N.  R.  514,  now  came  on  for  the  hearing.  The  facts 
are  fully  stated  in  the  former  report. 

Sir  H.  Cairns,  Q.C.,  and  0.  L.  BusseU,  for  the 
plaintiffs. 

Bolt,  Q.C.,  and  Osborne  Morgan,  for  the  defendants, 
the  Midland  Company. 

The  SolicUor-Qeneral,  Oiffard,  Q.C.,  eLnd  Afartineau, 
for  the  defendants,  the  North  Western  Company. 

In  addition  to  the  arguments  used  on  the  previous 
occasion,  it  was  now  urged,  on  behalf  of  the  North 
Western  Company,  that  Parliament  had  recognised 
the  agreement  between  th^  companies  as  binding, 
inasmuch  as  such  agreement  was  recited  in  the  Acts 
22  t  23  Vict  c  48  and  23  Vict,  c  67,  which  respec- 
tively authorised  the  North  Western  Company  to 
extend  their  line  to  Castlebar  and  Westport ;  that  it 
was  inequitable  to  set  aside  one  part  of  the  agreement 
as  ultra  vires  without  setting  it  aside  altogether  ;  and 
that  even  snpposing  it  possible  for  the  Court  to  give 


some  relief,  yet  the  44th  and  46th  clauses  vrere  not 
invalid. 

The  Solicitor-General,  in  addition  to  the  cases  men- 
tioned, 1  N.  R.  515,  cited, 

Hattersley  v.  Tht  Earl  of  Shelbume,  10  W.  R  881. 

Sir  If .  Catnu  was  heard  in  reply. 

Wood,  V.-C,  said  that,  in  this  case  the  sbarebolders 
of  the  Midland  Company,  finding  the  seal  of  the  com- 
pany attached  to  an  agreement  which  was  ultra  vires, 
came  to  the  Court  desiring  to  be  relieved  from  it 
This  was  entirely  different  from  the  company  Bceking 
to  have  their  own  agreement  set  aside,  and  rendered 
the  reasoning  in  Gattke's  Case  (3  Mac.  &G.  155)  inap- 
plicable ;  for  the  shareholders  would  be  simply  with- 
out voice  in  a  Court  of  Common  Law,  or  before  the 
arbitrator. 

There  were  two  articles  of  the  agreement  distinctly 
illegal,  viz.,  the  45th  and  47th. 

As  respects  the  45th  article,  the  Midland  Compiny 
thereby  bound  themselves  to  support  a  certain  BiU, 
which  was  to  authorise  them  to  contribute  a  portion  of 
the  additional  capital  requisite  for  carrying  oat  the 
proposed  measure.  Now  Parliament  had  taken  the 
greatest  care  to  shield  the  shareholders  from  having 
their  fiinds  misapplied ;  for  the  Whamcliffe  Order 
required  that  three-fourths  of  the  shareholders  should 
give  their  assent  to  any  measure  for  extending  the  com- 
pany's powers.  But  if  he  held  this  article  to  be  legal,  the 
protection  thus  provided  would  be  entirely  destroyed. 
Again,  if  the  requisite  number  of  shareholders  did  not 
give  their  assent  as  required  by  the  WhamcMe  Order, 
there  would  be  a  breach  of  the  company^s  covenant,  in 
respect  of  which  the  covenantees  would  be  entitled 
to  damages  out  of  the  funds  of  the  company.  It  was 
said,  indeed,  that  there  was  nothing  illegal  in  coTe- 
nanting  to  apply  to  Parliament  for  a  Bill;  and 
certainly  it  was  settled  that  a  company  might  apply 
for  a  Bill  in  spite  of  the  reluctance  of  a  minority  of 
its  shareholders :  but  it  was  equally  settled  that  no 
portion  of  the  company's  funds  could  be  employed  in 
making  such  application.  Were  the  directors,  then, 
entitled  to  fix  the  company  with  damages  in  case  of 
the  covenant  being  broken!  He  was  not,  however, 
required  to  decide  that  i>oint  at  the  present  moment; 
his'decision  rested  on  the  Whamcliffe  Order. 

The  clause  in  the  article  which  bound  the  Midland 
Company  to  provide  one-third  of  the  subscription 
contract,  was  open  to  the  same  objection  :  for  if 
persons  could  not  be  found  to  advance  the  money,  the 
company  would  be  fixed  with  damages. 

Again,  the  clause  which  required  the  company 
to  provide  one-third  of  the  deposit  was  ultra  vires, 
for  the  company's  funds  could  not  be  applied  to 
any  purposes  other  than  those  of  the  company.  1^ 
had  been  said,  that  it  was  not  illegal  to  provide  a 
Parliamentary  deposit  out  of  the  income  of  a  com- 
pany, though  it  would  be  to  provide  it  out  of  tbo 
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capital :  and  that  might  be  60,  if  the  purpose  for 
which  the  deposit  was  provided  were  not  foreign  to 
the  objects  of  the  company  :  bnt  here  the  object  was 
to  support  the  bill  of  another  company. 

As  to  the  46th  article,  the  plaintiffs  were  not 
entitled  to  complain :  it  was  a  covenant  on  the  part 
of  the  North- Western  Company  to  do  something 
vhich  might  be  ultra  vires:  but  which  conferred 
certain  advantages  on  the  shareholders  of  the  Mid- 
land. 

The  47th  article  was  illegal,  being  a  prospective 
agreement  to  enter  into  certain  arrangements  as  to  the 
traffic  on  the  proposed  extensions  of  the  North- Western 
line,  if  Parliament  should  aiUhoriss  these  extensions. 
It  was  obvious  that  Parliament  might  authorise  the 
extensions,  without  ratifying  the  proposed  arrange- 
ment. 

It  had  been  urged  that  the  Legislature  had  shown 
its  approval  of  the  agreement  by  reciting  it  in  the 
Castlebar  and  Westport  Extension  Acts.  But  the 
agreement  was  merely  evidence  of  the  willingness  of  the 
tro  companies  to  enter  into  an  arrangement  which  they 
asked  Parliament  to  enable  them  to  carry  into  effect. 
If  the  Legislature  approved  of  the  arrangement,  it  did 
not  stop  to  inquire  whether  the  agreement  pw  se  was 
good  or  bad ;  but  proceeded  to  confer  the  desired 
powers. 

The  48th  and  49th  articles  could  not  be  put  into 
operation,  so  far  as  they  referred  to  the  articles  which 
he  declared  illegal. 

As  to  the  44th  article,  it  was  not,  at  first  sight,  open 
to  objection ;  but,  regard  being  had  to  the  subsequent 
articles,  it  really  amounted  to  a  covenant  on  the  part 
of  the  company  not  to  oppose  a  bill,  one  object  of 
which  was  to  authorise  the  company  to  raise  additional 
capital  He  had  already  held  that  a  covenant,  which 
would  enable  a  majority  of  less  than  three-fourths  of 
the  shareholders  to  overpower  the  reluctant  minority, 
wasillegaL 

It  was  a  novel  thing  to  restrain  an  award  being 
made;  but,  in  this  respect,  an  award  stood  on  the 
same  footing  as  an  action. 

Finally,  as  to  the  objection  that  the  agreement  could 
not  be'  set  aside  in  part  without  being  set  aside  in  toto, 
that  question  could  not  be  raised  in  the  present  suit. 
The  shareholders  of  a  company  had  no  right  to  ask 


that  those  parts  of  an  agreement,  which  were  within 
the  powers  of  the  directors,  should  be  set  aside. 

Minute. — ^Declare  that  the  agreement  of  the  1st  day 
of  August,  1859,  so  far  as  it  purports  to  bind  the 
Midland  Great  Western  (of  Ireland)  Railway  Company, 
to  the  observance  of  anything  in  the  44th,  45th,  and 
47th  articles,  and  so  far  also  as  by  the  48th  and  49th 
articles  it  purports  to  subject  the  same  company  to 
any  damages  in  respect  of  the  non-observance  of  any- 
thing in  the  first  mentioned  articles,  is  void  as  against 
the  Midland  Great  Western  (of  Ireland)  Railway  Com- 
pany. Restrain  the  two  companies  from  acting  upon 
the  said  agreement  in  respect  of  any  of  the  things 
hereby  declared  to  be  void  as  against  the  Midland 
Great  Western  (of  Ireland)  Railway  Company.  The 
order  to  be  without  prejudice  to  any  question  as  to 
the  validity  or  invalidity  of  the  agreement,  fdrther  or 
otherwise  than  is  hereinbefore  declared. 

Wood,V.-C.    I  „  -,  „  ,ftv 

8  Junk  1863      I  ^^^^^^  ^-  ^^^  ^^  Bectiye  (2). 

WiU — Carutructum — Income  of  Chattels  real — 
Suspense  of  Vesting. 

The  ineame  of  chattels  real  specifically  bequeathed, 
pending  the  vesting  thereof  falls  into  the  residue  of  the 
pcrsoncUty. 

The  SoUcitor-Generdl  mentioned  this  case,  which  is 
reported  ante,  p.  233,  again  this  morning.  It  appeared 
that  the  testator  was  possessed  of  leasehold  estates  at 
the  time  of  his  death. 

Wyndham  v.  Wyndham,  3  Bro.  C.  C.  58, 
appeared  to  be  an  exact  authority  for  holding  that  the 
intermediate  income  of  the  leaseholds  fell  into  the 
general  residue  of  the  personal  estate. 

The  same  counsel  appeared  for  the  different  parties, 
as  appeared  on  the  motion  for  decree. 

Wood,  Y.-C,  said  he  had  abstained  at  the  hearing 
from  making  any  declaration  as  to  the  chattels  real, 
but  his  own  opinion  was  to  the  same  effect  as  appeared 
to  have  been  decided  in  Wyndham  v.  Wyndham. 

A  declaration  accordingly  would  be  inserted  in  the 
decree,  and  two-thirds  of  such  income  would  follow  the 
directions  as  to  the  income  of  two-thirds  of  the 
residuary  personalty. 
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COMMON   LAW. 


Q.  B. 

26  Apkil, 
25  Mat,  1863 


.  ! 


Griffin  v,  Dighton. 


Trapass — Chancel  and  ChurcJi — Rights  of  Lay- 
Rector  and  Vicar — Freehold, 

AWumgh  where  tJiere  has  been  an  appropriation  of 
tithes,  the  freehold  in  the  church  and  chancel  is  in 
the  lay -rector,  yet  the  right  of  possession  is  in  the  vioar 
or  incumbent,  as  against  whom  the  lay-rector  has  no 
right  to  the  possession  or  control  either  of  the  body  of  the 
church  or  of  the  chancel. 

In  an  action  of  trespass  for  breaking  open  the  doer 
leading  into  the  chancel,  brought  by  thelay-rector,  the  de- 
fendant justified  eis  the  vicar,  incmnbent^  and  officiating 
minister  of  the  cliureh: — 

Held,  that  the  cation  vxis  iiot  maintainable  against 
hvm. 

This  was  an  action  of  trespass  brought  by  the 
plaintiff,  as  lay-rector  of  the  parish  of  Dixton,  against 
the  Ticar  and  one  of  the  churchwardens  of  that  parish. 

The  declaration  stated,  that  the  defendants  broke 
and  entered  a  certain  close  of  the  plaintiff,  that  is  to 
say,  the  chancel  of  the  church  in  the  parish  of  Dizton, 
in  the  county  of  Monmouth,  and  damaged  and  broke 
the  door  of  the  said  chancel,  and  took  away  the  lock 
fixed  to  the  said  door,  and  afiixed  another  lock  to 
the  said  door,  and  with  a  key  locked  the  said  last- 
mentioned  lock. 

Plea.— Except  as  to  the  taking  away  of  the  said 
liK^  after  the  same  had  been  taken  off  the  said  door, 
that  before  and  at  the  time  of  the  committing  of  the 
ttespflas  in  the  dedantion  mentioned,  the  defendant 
James  Dizton  was  the  vicar,  incumbent,  and  offi- 
ciating minigter  of  the  said  perish  chnrch  in  the 
deelantion  mentioned,  and  the  other  defendant  was 
one  of  the  ebuxdiwaxdena  of  the  said  parish  tiierein 
mentioned ;  and  that  before  the  committing  of  the 
^  alleged  trespass,  there  was  only  one  lock  on  the  said 
door,  and  only  one  key  to  the  said  lock,  and  the 
plaintiff  kept  the  said  key  in  her  possession,  and 
with  the  same  locked  and  fastened  the  said  door ; 
and  during  the  period  and  between  the  hours  of 
Divine  service  on  Sundays,  kept  the  said  door  so 
locked  and  fastened ;  and,  although  required  by  the 
defendant  Dighton  so  to  do,  wrongfully  and  impro- 
perly refused  to  admit  the  defendant  Dighton  so 
then,  being  such  vicar,  incumbent,  and  minister  as 
aforesaid,  to  have  a  key  to  the  said  lock,  and  thereby 
prevented  him  from  having  access  and  egress  to  and 
from  the  said  chancel,  through  the  said   door,    at 


such   reasonable   times   as  he  the  said  Dighton  as 
such   vicar,   &c,   was    entitled    to  have.     And  the 
plaintiff,  on  several  occasions,  whilst  the  said  Dighton 
as  such  vicar  was  present  in  the  said  chancel  on 
SundajTS  for  the  purpose  of  performing  Divine  Ser* 
vice  therein,   and   during  the  celebration  of  Dinae 
Service    on    Sundays    in    the    said   paridi  chnich, 
against  the  consent  and  will  of  the  said  Dighton  is 
such  visar,  &c.,  and  the  said  Davies  as  such  church- 
warden, wrongfully  and  improperly  opened  and  kept 
open  the  said  door  of  the  said  chancel  to  the  gnat 
annoyance,  nuisance,  and  disturbance  of  the  defendants 
and  other  members  of  the  congregation  then  assembled 
in  the  said  parish  church  for  the  celebration  of  Dirine 
Service,  and  against  such  consent  and  will  as  aforesaid 
refused  to  allow  the  said  door  to  be  dosed,  and  pre- 
vented the  same  from  being  closed ;  wherefore  the 
said  Dighton  as  such  vicar,  &c.,  and  the  said  Daries  as 
such  churchwarden,  in  order  that  the  said  Dighton  ai 
such  vicar,  &c.,  might  have  at  all  reasonablo  times 
access  and  egress  to  and  from  the  said  chancel  throofi^ 
the  said  door,  and  because  he  could  not  otherwise  hxn 
the  same,  and  in  order  to  prevent  the  repetition  of  tba 
said  offence  and  misconduct  of  the  plaintiff  during  the 
celebration  of  Divine  Service  on  Sundays  in  the  said 
church  and  chancel,   did,    as  it  was  reasonable  and 
necessaiy  to  do  for  the  purposes  aforesaid,  take  off  the 
said  lock,  and  because  it  was  necessary  that  the  said 
door  should  bo  fastened  at  such  times  as  it  was  reasofn- 
able  and  proper  to  fasten  the  same,  did  also  affix  npon 
the  same  the  said  other  lock  in  the  said  first  oonat 
mentioned,  and  the  defendants  then  caused  two  keys 
to  be  made  to  the  last-mentioned  lock,  one  to  be  and 
the  same  was  retained  by  the  defendant  as  snch  vicar 
and  incumbent  as  aforesaid,  and  the  other  the  defen- 
dants were  always  ready  and  willing  to  deliver  to  the 
plaintiff  if  she  would  accept  and  receive  the  same,  's 
the  plaintiff  had  notice ;  and  the  defendants  in  and 
about  the  premises  did  to  a  small  and  reasonabie 
extent  commit  the  said  supposed  trespasses  to  whi«:h 
this  plea  is  pleaded,  doing  no  imnecessary  damage  in 
that  behalf. 
Demurrer  and  joinder  in  demurrer. 

Lush^  Q.C,  (with  him  Bridge),  argued  for  the 
plaintiff. 

Phipson,  Q,C.  (with  him,  ^ar«^<mO,  for  the  defen- 
dants. 

The  course  of  the  arguments  sufficiently  appears 
from  the  judgment.  The  following  authorities  were 
cited : — 

JoMS  V.  FUis,  2  Y.  &  J.  265  ; 
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Cliford  T.  Wieki,  1  B.  ft  Aid.  498  ; 
J)imes  y.  Peiky,  15  Q.  B.  276  ; 
JarraU  v.  Steele,  3  Phil.  167  ; 
Beekwith  v.  Harding,  1  B.  &  Aid.  508  ; 
J>e  y.  MaUhetos,  8  Hagg.  178  ; 
^tt^ieer  y.  Buiwer,  2  B.  &  Aid.  470  ; 
Com.  Dig,  ^* EccksiasHeal  Peraons,'*  C.  14 ; 
1  BladbUme's  CtnnmerUaries,  888,  891 ; 
Cripps'  EeelesiaaHeal  Law,  409 ; 
1  Jium*s  Eedesiaetieal  Law,  350,  364.; 

1  Cfibson'a  Codex,  199  ; 

2  J20^'«  Abridgment,  387. 

C'ur.  oc^v.  twZ^. 

25  May,  1863. 

CocKBUBN,  C.J.,  now  delivered  tlie  judgment  of  the 
Court  {CodiAwm,  C,J.,  Crompton,  BladcJnum,  and 
MeUor,  JJ.), 

This  WAS  on  action  of  trespass  bromght  by  the 
plaintiff  as  laj-rector  of  the  parish  of  Dizton,  in  the 


the  freehold  of  the  church,  and,  therefore,  that  of  the 
chaxkoel,  which  forms  part  of  the  church,  as  well  as 
the  freehold  of  the  churchyard,  is  in  the  rector,  whether 
spiritual  or  lay ;  but  this  naked  and  abstract  right 
cames  with  it,  in  our  judgment,  no  right  of  posses- 
sion, the  latter  being  in  the  incumbent,  who  is 
responsible  to  the  ordinary  for  the  celebration  of  public 
worship. 

Where  there  is  a  spiiitual  rector,  he  has,  when 
inducted,  the  corporal  possession  of  the  church,  for 
the  use  of  the  parishioners,  subject  to  the  control  of 
the  ordinary.  When  there  there  is  no  spiritual  rector, 
the  vicar,  or  the  perpetual  curate  has,  upon  induction, 
the  like  possession  for  the  like  purposes  (see  Jones 
y.  EUis,  2  Y.  ft  J.  265).  In  the  case  of  Reg.  y.  Hick- 
man (2  £ast,  Pleas  of  the  Crown,  593),  the  prisoner 
was  held  to  have  been  properly  convicted  of  stealing 
lead  from  a  church  on  a  count  which  laid  the  property 
in  the  vicar.     If  the  lay  impropriator,  by  the  mere 


county  of  Monmouth,  against  the  defendants,  the  fact  of  being  so,  has  not  only  the  freehold  of  the 
vicar  and  dinrchwarden  of  the  parish,  for  taking  off  church,  but  the  possession  as  inoidant  to  the  freehold, 
the  lock  of  a  door,  leading  into  the  chancel  of  the  that  oonvietion  would  have  been  improper, 
parish  church,  the  plaintiff  claiming  as  lay-rector,  and  |  Independently  of  these  authorities,  when  it  is  borne 
'without  alleging  any  special  title,  possession  and  con-  in  mind  that  churches  in  their  origin  were  dedicated 
trol  of  the  chaneel,  subject  to  its  use  and  application  by  those  who  erected  them  and  gave  the  sites  on 
to  the  purposes  of  Divine  worship ;  and  the  question  which  they  were  builty  for  the  purposes  of  religion 
submitted  to  us  was,  whether  the  ky^rector  or  the  and  the  worship  of  God,  it  would  obviously  be  incon- 
vicar  and  churchwardens  were  entitled  to  the  pos-  siatent  with  the  object  for  which  they  were  established 
se&sion  and  control  of  the  chancel,  and  consequently  to  hold  that  in  the  case  of  a  lay  impropriation  the 
to  the  oootrol  of  this  door,  as  well  as  to  the  means  of  right  of  possession  followed  the  freehold,  which,  in 
access  which  it  afforded.  contemplation  of  law,  is  in  the  rector.     It  seems  to 

On  the  aigoment  the  cose  for  the  plaintiff  was  put ;  us,  therefore,  that  the  position  that  a  lay-rector  has 
on  two  grounds.  It  was  contended  that  the  freehold  as  against  the  vicar  a  right  to  the  possession  of  the 
of  a  church  being  in  the  rector,  the  right  of  possession  church  is  one  that  oannot  be  sustained, 
followed,  and  consequently  that,  as  against  a  rector,  '  We  are  equally  of  opinion  that  in  this  respect  there  is 
even  the  incumbent  minister  would  have  at  Common  no  distiaction  between  the  body  of  the  church  and  the 
Law  no  right  to  the  poosession  of  the  church,  even  for  ,  ehanceL  In  the  case  of  Clifford  v.  Wicke,  Holroyd,  J., 
the  spiritual  purposes  to  which  it  is  appropriated,  such  !  says,  "  the  rector  has  the  freehold  in  the  chancel  in  the 
use  being  capable  of  being  enforced  in  tibe  spiritual '  same  manner  as  he  has  in  the  church  and  church- 
Ooort  alone  ;  and  that  consequently  a  rector  has  alone  '  yard."  And  we  are  of  opinion  that  a  rector  has  no 
the  right  to  the  control  of  the  doors  of  the  edifice,  and  more  right  or  interest  in  the  chancel  than  he  has  in 
is  bound  to  o^n  them  only  so  far  as  necessity  might    any  other  part  of  the  church. 

require,  or  his  own  discretion  might  suggest,  whence  '  The  notion  that  the  chancel  is  part  of  the  rector's 
it  would  follow  that  the  minister  and  churchwardens  glebe,  though  entertained  by  Lord  Coke»  is  now  ex- 
vronld  be  guilty  of  trespass,  if,  against  the  will  of  the  ploded.  It  is  true  the  rector  is  bound  to  repair  the 
rector,  they  forced  open  a  door  of  the  church,  even  for  .  chancel ;  but  this  arises,  not  from  his  having  any 
the  purposes  of  ministration.  Secondly,  if  this  posi-  peculiar  property  or  interest  therein,  but  by  tha 
tion  should  be  found  untenable  as  regards  the  whole  custom  of  the  realm,  Com.  Dig.  ''KsgUse,'  G.  2. 
My  of  the  edifice,  it  was  contended  that  at  all  events  Probably  this  custom  had  its  origin  in  the  fact  that 
the  chancel  was  peculiarly  appropriated  to  the  rector,  |  the  nave,  or  body  of  the  church,  was  appropriated  to 
and  that  subject  to  its  use  in  the  administBxtion  of  the  the  parishioners,  while  the  chancel  was  appropriated 
holy  commnnion  and  the  celebration  of  marriage,  the  to  the  performance  of  the  holy  offices  and  the  seats  of 
possession  of  this  part  of  the  church  must  be  taken  to    the  ministers.     Originally  all  repairs,  both  of  navo 


hclong  exclusively  to  him. 


and  chancel,  were  defrayed  out  of  the  tithes,  but  in 


We  are  of  opinion  that  neither  of  these  positions  is  process  of  time  the  clergy  succeeded  in  inducing  tha 
tenable,  and  tiiiat  a  lay^rector  has  not  as  sgainst  the  laity  to  take  upon  them  the  burthen  of  repairing  that 
vicar  any  ri^t  to  the  possession  and  control  either  of  portion  of  the  church  which  was  allotted  to  them, 
the  body  of  the  cfanrch  or  of  the  chancel.  •  To  induce  them  to  undertake  to  repair  the  chancel 

It  is  no  doabt  tine  that,  in  contemplatkm  of  law,  !  in  which  tha  clazgy  and  their  assistants  had  their 
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places,  would,  of  course,  hare  been  a  matter  of  mnch 
greater  difficulty.  Moreover,  the  liability  of  the 
rector  to  repair  the  chancel  is  not  universal.  It  is 
said  that  where  there  are  both  rector  and  vicar  in  the 
same  church  they  shall,  there  being  no  custom  to  the 
contrary,  contribute  to  the  repair  of  the  chancel  in  pro- 
portion to  their  benefice,  Rogers*  Ecclesiastical  Law, 
159,  citing  Linwoode,  253  ;  or  if  there  be  a  perpetual 
vicar,  the  repair  may  be  cast  upon  him,  Com.  Dig. 
'*Esglise,"G2. 

Nor  does  the  general  right  of  a  rector  to  have  a 
I>ew  in  the  chancel  carry  with  it  any  further  conse- 
quence as  relates  to  any  peculiar  right  or  interest  in 
that  part  of  the  church.  Originally  vicars  had  the 
like  right.  <<The  right  of  a  seat  in  the  chancel," 
says  Bum  (Ecclesiastical  Law,  tit.  "  Church,"  §  13), 
was  originally  in  every  vicar."  Further  on  he  says, 
It  is  a  very  groundless  notion  with  impropriators 
that  they  have  the  same  right  in  the  great  chancel 
that  a  nobleman  hath  in  a  lesser.  These  lesser 
chancels  are  supposed  by  lawyers  to  have  been 
erected  for  the  sole  use  of  these  noble  persons ; 
whereas  it  is  clear  the  great  chancels  were  origi- 
nally for  the  use  of  clergy  and  people,  but  espe- 
cially for  the  celebration  of  the  Eucharist  and  other 
public  offices  of  religion,  there  to  be  performed 
by  the  curate  and  his  assistants.  That  the  parsons 
repair  these  great  chancels  doth  not  at  all  prove  their 
sole  right  to  them ;  for  they  were  bound  originally  to 
repair  the  church  as  well  as  the  chancel ;  and,  of 
common  right,  the  repairs  of  the  church  are  still  in 
the  parson.  It  is  custom  only  eases  them  of  this 
burthen.  The  ordinary  hath  no  power  to  order  morn- 
ing or  evening  prayer  to  be  said  in  noblemen's 
chancels ;  but  he  can  order  them  to  be  said  in  the 
great  chancel." 

There  appears  to  be  no  doubt  that  the  jurisdiction 
of  the  ordinary  for  the  benefit  of  the  parishioners 
extends  to  the  chancel  as  well  as  to  the  church. 
Gibson  says,  that  "the  seats  in  the  chancel  are 
under  the  disposition  of  the  ordinary,  in  like  manner 
as  those  in  the  body  of  the  church,"  which,  he  says, 
needs  only  to  be  mentioned,  ''  because  there  can  be 
no  real  ground  for  exempting  it  firom  the  power  of  the 
ordinary,  since  the  freehold  of  the  church  is  as  much 
in  the  parson  as  the  freehold  of  the  chancel ;  but  this 
hinders  not  the  authority  of  the  ordinary  in  the 
church,  and,  therefore,  not  in  the  chancel."  (Cod. 
Jur.  Eccles.  Angl.  226.)  In  Clifford  v.  Tftdb,  Bayley, 
J. ,  says,  "  The  general  rule  is,  that  the  rector  is  entitled 
to  the  principal  pew  in  the  chancel,  but  that  the 
ordinary  may  grant  permission  to  other  persons  to 
have  pews  there. "  Mr.  Rogers,  in  his  work  on  Eccle- 
siastical Law,  tit.  "Church,"  p.  187,  says,  "It  seems 
to  be  now  generally  considered  that  the  jurisdiction  of 
the  ordinary  extends  to  the  chancel  as  well  as  to  the 
other  parts  of  the  church.  The  circumstance  that  the 
freehold  is  in  the  rector  would  equally  be  an  objection 
to  the  power  of  the  ordinary  over  the  other  parts ;  for 


the  freehold  of  the  whole  is  in  the  rector.  Neither 
does  the  circumstance  of  lus  being  bound  to  lepoir 
affect  the  question ;  for  he  is  bound  to  repair  the 
chancel  of  common  right,  as  the  parishioners  are  bound 
of  common  right  to  repair  the  nave  of  the  church;  bat 
that  gives  them  no  right  to  dispose  of  seats  in  the 
nave,  nor  in  any  way  ousts  the  jurisdiction  of  the 
ordinary."  In  Rich  v.  BushntU  (4  Hag.  164),  itwM 
held,  that  the  lay  rector  is  not  entitled  as  of  ri^t  to 
make  a  vault  or  fix  tablets  in  the  chancel  irithout 
leave  of  the  ordinary,  nor  is  he  entitled  to  a  faculty  for 
such  purposes  without  laying  before  the  ordinary  the 
particulars,  so  as  to  satisfy  him  that  the  tablets  or 
vaults  will  not  interrupt  the  parishioners  in  the  ose 
and  enjoyment  of  the  chancel. 

In  giving  judgment.  Sir  J.  NichoU  obserred: 
"Though  the  freehold  of  the  chancel  may  be  in  ths 
rector,  lay  or  spiritual,  as,  by  a  sort  of  legal  fiction, 
the  freehold  of  the  church  is  in  the  incumbent ;  and 
though  the  burthen  of  repairing  the  chancel  may  rest 
on  such  rector,  yet  the  use  of  it  belongs  to  the 
parishioners  for  the  decent  and  convenient  celebration 
of  the  holy  communion,  and  the  solemnisation  of 
marriage  ;  and,  by  the  Rubric,  that  portion  of  the 
communion  service  which  forms  a  part  of  the  morning 
service  is  directed  to  be  read  from  the  communion 
table,  which  is  appointed  to  stand  in  the  body  of  the 
church,  or  in  the  chancel. " 

In  the  case  of  Jarrett  v.  Steele,  which  was  a  soit 
instituted  in  the  Arches  Court  of  Canterbury,  by  a 
vicar  against  the  lessee  of  the  great  tithes,  for  having 
forced  open  the  door  of  the  chancel,  on  which  the 
vicar  had  placed  a  lock,  and  pulled  down  part  of  two 
pews  with  a  view  to  the  erection  of  new  ones,  Sir  John 
NichoU,  in  giving  judgment,  said,  that  "aU  persons 
ought  to  understand  that  the  sacred  edifice  of  the 
church  is  under  the  protection  of  the  ecclesiastical 
laws,  as  administered  in  the  Ecclesiastical  Courts ;  that 
the  possession  of  the  church  is  in  the  minister  and  the 
churchwardens ;  and  that  no  person  has  a  right  to 
enter  it  when  it  is  not  open  for  divine  service,  except 
by  their  permission."  It  evidently  did  not  occur  to 
the  mind  of  the  learned  Judge  to  doubt  that  the  vicar 
was  entitled  to  the  possession  of  the  chancel,  or  that 
the  suit  was  rightly  instituted  by  him. 

On  these  grounds,  we  are  of  opinion  that  our  judg- 
ment should  be  for  the  defendants. 

Judgment  for  the  defendants. 


HODOKINSON    V.  EnNOB. 


Q.  B. 

29  Mat,  1863.    ' 

Waiereourse — Pollution  —  Underground  Wat^ 
Nuisance — Prescription. 

The  plaintiff  had  gained  by  preBcription  a  right  to 
have  the  water  of  a  certain  stream  fUno  into  a  paptr- 
mill  which  was  situate  upon  U,  in  an  unpoUuted  staU, 
fit  for  the  purpose  of  his  manufacture,  ITie  defendant, 
in  the  course  of  mining  operations  en  the  nai(^boitrin*j 
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Ai2b,  discharged  water  wUh  lead  intermixed,  into 
drains  eommunieating  vrith  "  swUlets,'*  which  are 
rents  in  the  limestone  rock,  having  an  open  mouth  in 
the  surface  on  the  top  of  the  hills,  and  having  an 
underground  passage,  for  water  running  into  this 
mouth,  communicating  wUh  an  outlet  al  which  (he 
taUer  escapes  in  an  open  stream  at  the  fool  of  the 
kills.  The  water  conveyed  hy  the  defendant  into  these 
sufollets  ultimately  iningled  with  the  stream  flowing 
into  the  plaintiff's  mill,  and,  ly  polluting  it,  ren- 
it  unfit  for  the  purpose  of  the  plaintiff  *s  manu- 
facture : — 
Held,  that  an  action  lay  in  respect  of  su^Ji  pollution. 
The  principle  of  Chasemore  v,  Bichards  does  not 
apply  to  the  pollution  of  the  water  percolating  under  a 
man*s  own  land  to  such  an  extent  as  to  cause  a  neigh- 
bouring stream  to  become  polluted. 

This  was  an  action  brought  for  polluting  the 
plaintifTs  stream,  and  rendering  it  unfit  for  the  pur- 
pose for  which  the.  plaintiff  had  from  time  immemorial 
used  it. 

The  Terdict  vas,  by  consent,  entered  for  the 
plaintiff,  damages  20002.,  subject  to  a  reference. 

The  following  case  was  stated  by  the  arbitrator,  at 
the  request  of  the  parties,  for  the  opinion  of  this 
Court : — 

The  plaintiff  is  a  jMiper  manufacturer,  and  at  the 
time  of  the  acts  now  complained  of  was  carrying  on 
his  business  at  Wookey-Hole,  Somersetshire,  where  he 
was  possessed  of^  and  the  occupier  of,  an  ancient  mill 
and  lands,  which  had  been  used  from  time  immemorial 
for  the  purposes  of  the  manufacture  of  paper. 

The  said  mill  and  lands  are  situate  in  a  valley,  at 
the  foot  of  the  Mendip  Hills,  which  slope  in  a 
southerly  direction  towards  the  said  mill  and  lands, 
and  then  terminate  in  a  tall  precipitous  rock  abutting 
on  the  said  lands. 

Inside  this  rock,  and  at  an  elevation  of  a  few  feet 
above  the  said  lands,  is,  and  has  been  from  time 
immemorial,  a  natural  cavern,  and  the  water  produced 
by  the  rainfall  in  a  portion  of  the  Mendip  Hills  has 
from  time  immemorial  run  by  underground  passages 
Into  this  cavern,  and,  after  traversing  the  floor  of  the 
cavern  in  a  defined  stream,  has  run  and  flowed  by  an 
underground  passage  from  and  out  of  the  cavern,  at 
the  rate  of  many  thousand  gallons  a  minute,  into  an 
open  natural  basin  in  the  said  lands  of  the  plaintiff  at 
the  foot  of  the  said  rock,  and  firom  thence  in  an  open 
and  defined  stream  unto  and  into  the  said  mill  of  the 
plaintiff,  and  which  has  been  used  from  time  imme- 
morial by  the  occupiers  of  the  said  mill  and  lands  for 
the  manufacture  of  paper  therewith.  It  was  being 
lued  for  that  purpose  1^  the  plaintiff  at  the  time  of 
the  acts  of  the  defendant  now  complained  of.  Until 
the  time  of  the  acts  now  complained  of,  the  said  water 
from  time  immemorial  had  flowed  into  the  mill  in  a 
pore  and  unpolluted  state,  and  of  good  and  proper 
qoalitj  for  the  use  of  the  plaintiff  and  his  prede- 


cessors in  their  said  business,  and  free  from  the  fouling 
and  pollution  hereinafter  mentioned. 

The  arbitrator  found,  as  a  &ct  (subject  to  the 
opinion  of  this  Court  on  the  point  of  law  stated),  that 
until  those  times  the  said  water  had  from  time  imme- 
morial run  and  flowed  as  of  right ;  and  the  plaintiff 
and  the  preceding  occupiers  of  the  said  mill  and  lands 
had  from  time  immemorial  been  entitled  as  of  right  to 
have  the  same  run  and  flow ;  and  the  plaintiff  at  those 
times  was  entitled  as  of  right  to  have  the  same  run 
and  flow  from  the  said  cavern  into  the  said  basin,  and 
from  thence  through  the  said  lands  into  the  said  mill, 
in  a  pure  and  unpolluted  state,  and  of  good  and  proper 
quality  for  the  use  of  the  plaintiff  and  the  preceding 
occupiers  of  the  said  mill  in  their  said  business,  and 
without  and  free  from  the  pollution  and  fouling  herein- 
after mentioned. 

In  1857  the  defendant  became,  and  during  the  times 
hereinafter  mentioned,  continued  to  be  the  possessor 
and  occupier  of  certain  land  and  premises  called  the 
Priddy  Mineiy,  situate  on  the  summit  of  the  Mendip 
Hills,  at  a  higher  elevation  than  the  said  mill  and  the 
said  cavern,  and  distant  therefrom  a  mile  and  three 
quarters. 

At  the  time  the  defendant  so  became  the  occupier 
of  the  Priddy  Minery  the  surface  soil  thereof,  to  the 
extent  of  several  feet  in  depth,  consisted  of  an  arti- 
ficial soil  having  minute  particles  of  lead  and  pieces  of 
lead  ore,  called  ''slags,"  intermixed  with  it. 

In  1858  and  1859  the  defendant  for  the  first  time 
established,  and  subsequently  worked,  at  the  Priddy 
Minery,  a  machinery  for  extracting  from  the  said  soil 
the  above-mentioned  minute  particles  of  lead.  Pre- 
viously the  slags  only  had  been  extracted.  The 
minute  particles  of  lead  were  extracted  by  a  process 
carried  on  in  circular  pits  constructed  for  the  purpose, 
and  afterwards  the  refuse  soil  and  water,  having  a  small 
quantity  of  lead  intermixed  with  it,  was  discharged 
from  the  pits  in  muddy  streams  into  drains,  which  at 
the  times  and  on  the  occasions  of  the  acts  complained 
of  led  into  two  "swallets"  on  the  Priddy  Minery,  as 
the  defendant  was  aware. 

A  swallet  is  a  rent  in  the  limestone  rock  having  an 
open  funnel-shaped  mouth  in  the  surface  of  the  rock 
on  the  top  of  tlie  hills,  and  having  an  underground 
passage  for  water  running  into  its  mouth,  communi- 
cating with  an  outlet  at  which  the  water  escapes  in  an 
open  stream  at  the  foot  of  the  hills.  These  swallets 
are  found  in  great  numbers  in  the  Mendip  Hills,  and 
serve  as  natural  drains  to  the  rainfall  of  the  hills. 

The  arbitrator  found  that  on  the  occasions  of  the 
acts  complained  of,  the  two  swallets  in  the  Priddy 
Minery  had  each  of  them  a  passage  for  water  similar  to 
that  hereinbefore  described,  communicating  with  the 
said  cavern  at  Wookey-Hole,  and  capable  of  receiving 
and  discharging,  the  one  from  seven  to  eight  gallons  of 
water  a  minute,  and  the  otiier  rather  more,  and  that 
the  water  passing  into  the  said  swallets  respectively 
on  these  occasions  ran  through  these  respective  water 
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passages  into  the  said  cavern,  and  from  thence  mingled 
with  the  stream  flowing  throngh  the  said  caTem  as 
aforesaid  into  the  said  basin  in  the  said  lands  cf  the 
plaintiff,  and  thence  unto  and  into  the  said  mill  of  the 
plaintiff.  And  he  further  found  that  the  defendant 
did  on  yarions  occasions  before  the  making  of  the 
award,  being  the  occasions  complained  of,  disehai^ge 
large  quantities  of  the  muddy  streams  from  the  said 
pits  through  the  drains  aforesaid  into  the  said  two 
swallets  respectirely,  and  by  so  doing  did  foul  and 
pollute  the  water  flawing  from  the  said  cayem  into 
the  said  basin  on  the  plaintiff's  land,  and  thence  unto 
and  into  his  mill,  and  render  the  same  unfit  for  his 
use  in  his  business  as  a  paper  manufacturer. 

The  defendant  had  notice  from  the  plaintiff  and 
others  before  he  commenced  working  his  said  machi- 
nery that  the  probable  effect  of  his  discharging  the 
muddy  streams  from  the  pits  in  the  manner  aforesaid 
would  be  to  foul  the  plaintiff's  water,  and  render  it 
unfit  for  the  pmpose  for  which  he  used  it.  The  arbi- 
trator further  found  that  there  was  no  prescriptive 
right  on  the  part  of  the  defendant  to  discharge  ihe 
muddy  water  into  the  said  two  swallets,  the  existence 
of  which  was  contended  for  by  the  defendants. 

The  point  of  law  required  by  the  parties  to  be  stated 
was,  whether,  under  the  circumstances  set  forth,  this 
action  was  maintainable  at  law  ?  If  the  .Court  should 
be  of  opinion  that  it  was  maintainable,  then  the  ver- 
dict entered  for  the  plaintiff  was  to  stand  dami^s  to 
be  reduced  to  200Z.  If  not,  the  verdict  was  to  be  set 
aside,  and  a  nonsuit  entered  instead  thereot 

Karslake,  Q.O.  (with  him  Hcraee  LUyd^t  for  the 
plaintiff,  contended  that  this  was  the  ordinary  case  of 
the  pollution  of  a  watercourse,  and  that,  on  the 
findings  of  the  arbitrator,  the  plaintiff  was  entitled  to 
judgment. 


CoUfrid^  Q,0.  (with  him  B&re),  for  the  defendant 
If  the  direct  consequence  of  tiie  defendant's  act  was 
to  poUute  a  watercourse  or  to  create  a  nnisanoe,  I 
admit  that  I  am  oat  of  Court  I  contend,  however,  that 
all  that  he  did  was  to  make  a  lawfhl  use  of  the  water 
on  his  own  land.  It  is  clear  that  it  did  not  amount  to 
a  nuisance,  as  the  arbitrator  has  found  only  that  it 
rendered  the  water  flowing  into  the  plaintiff's  mill 
unfit  for  a  particular  kind  of  manufacture.  And  the 
direct  consequences  of  his  act  was  only  to  pollute  the 
water  percolating  under  his  own  land,  which  I  say,  on 
the  authority  of  Ohtuemore  v.  Ri^uvrda  (7  H.  of  ll  Ca. 
349),  he  might  lawfully  do.  No  doubt  the  ultimate 
consequence  was,  that  the  plaintiff's  stream  became 
polluted  ;  but  this  wts  an  ii^jury  no  greater  than  tJie 
diminution  of  tlie  stream  by  the  abstraction  of  the 
nndeigrofund  water,  which  was  held  in  Chaannon  v. 
Riehardi  not  to  be  actionable. 

[Blaokbttrk,  J. — Is  there  not  a  great  difference 
between  abstracting  the  water  so  that  it  never  arrives 
at  your  neighbour's-  land  and  corrupting  it,  so  that, 


when  it  arrives  there,  it  arrives  in  a  pdluted  con- 
dition ?] 

I  say  that,  in  law,  there  is  no  distinction  between 
the  lawful  use  of  your  own  land  so  as  to  abstract  the 
nndergnmnd  water,  and  the  lawful  use  of  the  water  on 
your  own  land,  so  aa  to  pollute  the  uadMgroond  water. 
He  referred  to 

Gaie  on  BasemenUf  369  (Srd  ed.) ; 
Smith  V.  Kenriek,  7  C.  B.  515. 
[Hellor,  J.,  referred  to  the  case  of 
Reg.  V.  Metropolitan  Bomrd  of  Works^  reoeatly 
decided  in  thU  Court  (1  N.  R.  473).] 

CocxBFBN,  C.  J.— This  case  is  clearly  distinguish- 
able from  ChascTnore  v.  Richards,  and  falls  under  that 
class  to  which  the  well-known  maxim  sic  utere  tuo  vt 
alienum  non  Icedas  is  applicable.  In  Cfiasemore  y. 
Richards  it  was  properly  decided  that  until  the  water 
rises  to  the  surface,  the  law  gives  no  right  to  the  party 
who  would  have  a  right,  if  it  came  to  the  surface  in  the 
condition  of  a  body  of  water  flowing  or  standing ;  but 
in  this  case  the  right  of  the  plaintiff  to  the  water 
cannot  bo  disputed.  Then,  through  the  act  of  the 
defendant,  the  water  to  which  the  plaintiff  has  thia 
right  has  been  fouled  and  polluted,  and  I  must  say 
that  that  once  being  ascertained,  it  does  not  follow 
that  there  is  any  difference  because  the  water,  after  it 
has  been  polluted,  flows  only  a  short  tune  over  the 
surface  and  then  flows  underneath  until  it  reaches 
the  plaintiff's  stream.  The  plaintiff  was  entitled  to 
the  flow  of  the  water  in  its  accustomed  quantity  and 
quality.  Then,  by  the  act  of  the  defendant,  the 
plaintiff's  right  to  the  water  has  been  izyuriously 
affected,  and  I  am  clear  that  the  plaintiff  has  hen  a 
cause  of  action,  and  tiiat  our  jod^ent  must  be  for 
him, 

Blackbttrk,  J.— I  am  of  the  same  opinion.     I 
think  the  defendant  had  a  clear  right  to  use  the  water 
for  washing  the  lead  upon  his  own  land,  but  then  he 
had  the  dirty  water  to  dispose  of ;  and  I  take  it,  that 
the   principle   laid   down   in  Tennant  r.   Ooldtcin, 
applies,  that  if  a  man  on  his  own  land  makes  any  filth, 
as  it  is  put  in  the  report  in  Salkeld  (360),  "he  whose 
dirt  it  is  must  keep  it,  that  it  may  not  trespass."    I 
think,  therefore,  the  defendant  was  under  an  obligation 
to  take  care  that  it  did  not  go  in  such  a  form  as  to 
iigure  his  neighbour.     The  result  of  what  the  defend- 
ant did  was,  that  the  polluted  water  came  into,  and 
mingled  with,  the  plaintiff's  water,   which  he  was 
entitled   to  have  pure,   but  which  thereby  became 
corrupted  and  poisoned  by  the  lead ;  and  tiiat  seems 
to  constitute  both  damnum  and  injuria.     I  quite 
agree  with  the  distinction  which  has  been  pointed  out 
between  drawing  off  the  water  before  it  became  the 
plaintiff's,  and  corrupting  it  afterwards.      I  think, 
therefore,  our  judgment  should  be  for  the  plaintiff. 

HxLLOB,  J.,  concoirod. 
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•A  ^!^'  ^1—    I   Tatmu  v.  Kswmak. 
30  ILlt,  1868.   ) 

**  Unlawfully  and  Wilfully  Killing  Piffeons^ — 
Larceny  Act^24:  dc  25  Viet  c  96,  sect  23. 

A  person  who,  wUh  the  honJk  fide  inteniian  of  pro- 
UcUng  his  erope^  and  for  no  other  purpose,  sJtoots  a 
pigem  that  is  feeding  on  the  com  growing  in  his  fields, 
mmot  he  eonvided  under  sect.  23  of  the  Larceny 
Jc<,  fijT  imlawfully  and  wilfully  kUling  a  pigeon. 

One  stated  bj  jiutioeB  of  Ebs«z,  under  20  It  21  Yict. 
c43. 

The  appellant  occupied  land  near  to  other  lands  which 
▼ew  in  the  occupation  of  one  Loyd.  Loyd  kept  a  great 
number  of  hoose-pigeons,  which  were  in  the  habit  of 
alighting  upon  the  appellant's  land  and  there  eating 
Iiis  corn.  The  appellant  wrote  to  Loyd  informing 
him  tbat,  although  he  should  be  unwilling  to  do  any- 
thing unneighbourly,  neyerthelefls  he  should  for  his 
own  protection  be  compelled  to  ahoot  Loyd's  pigeons 
if  they  continued  to  come  upon  his  (the  appellant's) 
hod  and  eat  his  com.  Shortly  afterwaxda  Loyd's 
pigeons  did  alight  upon  a  com  field  of  the  appellant's. 
'The  appellant  thereupon  fired  one  barrel  of  a  gun  to 
cuue  the  pigeons  to  rise  ^m  the  ground,  and  as  they 
nse  he  fired  again  and  killed  one  pigeon,  and  left  it 
dead  upon  the  ground.  Loyd  thereupon  obtained  a 
summons  against  the  appellant,  charging  him  with 
unlawfully  and  wilfully  kilUng  a  pigeon,  value  28.  6d,, 
luider  such  cirenmstances  as  did  not  amount  to  a 
J*reeny  at  Common  Law. 

The  aboye  fiicts  haying  been  proyed,  the  justices 
convicted  the  appellant,  under  24  &  25  Vict  c  96, 
sect.  23,  and  fined  him  22. ,  and  2s.  6d  the  value  of  the 
hird.  The  question  for  the  opinion  of  the  Court  was, 
whether  they  ought  so  to  have  convicted  the  appellant 
or  not 

By  eect  23  of  the  Larceny  Act  (24  &  25  Vict  c.  »6), 
It  is  enacted  that  "  whosoever  ahall  unlawfully  and 
wilfully  kill,  wound,  or  take  any  house-dove  or  pigeon 
under  such  circumstances  as  shaU  not  amount  to  a 
larceny  at  Common  Law,  shall,  on  conviction  before  a 
justice  of  the  peace,  forfeit  and  pay,  over  and  above 
the  value  of  the  bird,  any  sum  not  exceeding  21. " 

0.  Francis,  for  the  re^ondent,  in  support  of  the 
conviction. 

It  will  not  be  contended  by  the  other  side  that  the 
filing  of  the  pigeon  was  not  wilful.  The  only  ques- 
tion then  wiU  be,  was  there  an  unlawful  killing  within 
the  meaning  of  the  statute  I 

The  section  under  which  the  appellant  was  convicted 
is  a  mere  re-enactment  of  sect.  33  of  7  &  8  Geo.  4, 
c.  29.  By  aect  1  of  2  Geo.  3,  c  29,  it  was  made  an 
offence  "  if  any  person  should  shoot  at,  with  an  intent 
to  kill,  or  should  by  any  means  whatsoever  kill  or  take 
^^  ft  Wilfiil  intent  to  destroy  any  house-dove  or 


pigeon."  That  Act  was  not  a  larceny  Act,  but  an  Act 
passed  for  the  protection  of  some  kinds  of  game  ^»«^ 
other  animals. 

If  the  killing  was  in  itself  unlawful,  the  fact  that 
the  appellant  gave  notice  beforehand  that  he  intended 
to  kill  the  pigeon,  cannot  make  the  act  lawfiiL 

Lord  £llenborough,  in 

Vere  v.  Cawdor,  11  East,  568, 
lays  it  down,  that  you  may  not  shoot  a  dog,  even  when 
pursuing  a  hare  upon  yooi"  own  land,  unless  the  ban 
isinperiL 

Jffanjien,  for  the  appellant 

The  distinction  between  what  is  and  what  is  not 
larceny  of  pigeons  has  been  very  finely  drawn.  The 
Legislature,  in  this  Act,  and  in  the  Act  of  Geo.  4,  has 
therefore  said,  that  where  there  is  a  wanton  killing, 
and,  but  for  the  peculiarity  of  the  law  upon  this  point, 
the  defendant  might  be  convicted,  he  shall  not  escape 
upon  a  bye-point 

The  only  authority  upon  the  point  is  the  case  of 
Dewell  v.  Banders,  Cro.  Jac.  490, 
which  is  in  my  favour. 

[BLACKBxntN,  J.— In  that  case  the  Judges  soem 
merely  to  have  held  that  an  action  would  not  lie  in 
respect  of  the  loss  of  the  pigeon,  on  the  ground  that  a 
pigeon  is  not  property.] 

Here  there  is  no  msns  rea.  At  the  utmcvt  time  is 
only  an  infringement  of  a  civil  right 

[Blackburn,  J. — ^You  could  not  shoot  a  cow  or  a 
horse  if  it  came  on  your  land  f] 

No ;  because  it  would  not  be  necessary.  You  might 
distrain  them  damage  feasant.  Here  the  appellant  was 
compelled  to  adopt  the  means  which  he  did  adopt. 

Frands,  in  reply. 

If  A  shoot  B's  pigeon  with  a  wilful  intention  to 
deprive  B  of  tiie  use  and  possession  of  it,  that  is  an 
unlawful  killing  within  the  meaning  of  the  statute. 

Blackbuen,  J.— This  question  is  not  altogether 
free  from  doubt,  but  upon  the  whole  I  think  that  we 
shall  put  a  proper  construction  upon  the  Act,  if  we  say 
that  the  appellant  ought  not  to  have  been  convicted. 
The  Act  is  an  Act  to  consolidate  the  laws  relating  to 
larceny  and  similar  offences,  and  it  deals  only  with 
those  offences  which  are  ejusdem  generis  with  larceny. 
The  23rd  sect  makes  it  an  ofience  "  unlawfully  and 
wilfully  to  kill  a  pigeon  under  such  circumstances  as  do 
not  amount  to  larceny  at  Common  Law,"  and  the 
question  we  have  to  decide  is,  what  is  an  "  unlawful 
killing"  within  the  meaning  of  the  Act  How  fiir  a 
pigeon,  when  flying  about,  is  property,  and  the  sub- 
ject  of  Urceny,  and  how  far  the  killing  of  a  pigeon, 
while  flying  about,  is  an  offence  ejusdem  generis  with 
larceny,  are  matters  of  doubt  In  12.  v.  CTieafor  (21 
L.  J.  M.  C.  48)  it  was  held,  that  if  the  pigeon  was 
a  reclaimed  bird,  it  was  the  subject  of  krceny, 
although  not  in  a  state  of  confinement ;  but  upon  tho 
prior  cases  that  proposition  is  not,  I  think,  by  any 
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means  so  clear,  and  the  question  may  possibly  yet  be 
arguable. 

I  take  the  meaning  of  the  section  to  be,  that  if  any 
person  shall  wilfully  kill  a  pigeon,  under  such  circum- 
stances, that  if  it  were  not  for  the  peculiarity  of  the 
doctrine  of  property  in  pigeons,  it  would  be  a  larceny, 
he  shall  be  guilty  of  a  larceny.  But  where  a  farmer, 
who  really  and  honestly  acts  for  the  purpose  of  pro- 
tecting his  own  crops,  shoots  a  pigeon,  I  cannot  say 
that  that  is  an  unlawful  killing  of  the  bird,  within  the 
meaning  of  the  statute,  with  an  intent  to  deprive  the 
owner  of  it.  I  have,  therefore,  come  to  the  opinion, 
though  not  without  doubt,  that  the  conyiction  should 
be  quashed. 

Mellob,   J.  — I  think  that  the  construction  put 

upon  the  section  by  my  brother  Blackburn,  is  the 

right  one.     The  words  are  perhaps  wide  enough  to 

admit  the  construction  contended  for  by  Mr.  Francis. 

But,  looking  at  the  nature  of  the  Act,  I  cannot  think 

that  it  was  Intended  to  apply  to  the  acts  of  a  man  who 

was  merely  protecting  his  com  from  the  depredations 

of  pigeons. 

ConvieHon  queuhed. 


80  Mat 


B.         1 

,  1868.    J 


Garbutt  v.  Simpson. 


Bastardy  Order — Evidence  going  to  the  credit  of 
the  Applicant — Evidence  of  Paternity, 

At  ike  hearing  of  an  affiliation  summons  obtained 
by  S  against  (?,  8,  during  her  cross-examvnaiion,  denied 
thai  one  T  Iwd  had  connection  wUh  her  in  June^  1861, 
which  Vfos  about  the  time  when  the  bastard  child  was 
begotten,  M  was  called  on  behalf  of  0^  to  prove  that  S 
had  had  eonnectian  with  Tin  June^  1861.  The  justices 
refused  to  hear  M^s  evidence^  on  the  ground  that  it  only 
went  to  contradict  8  upon  matters  put  to  her  in  eross' 
examination,  and  going  only  to  her  credit : — 

Held,  that  the  evidence  was  wrongly  rg'ected,  inas- 
much as  it  wevUto  prove  that  Q  vhm  not  the  father  of 
the  child. 

Case  stated  by  two  justices  for  the  North  Riding  of 
the  county  of  York,  under  20  A;  21  Vict.  c.  43. 

Eliza  Simpson,  the  respondent,  a  single  woman, 
preferred  an  infonnation  against  Thomas  Garbutt,  the 
appellant,  charging  him  with  being  the  father  of  her 
bastard  child.  At  the  hearing,  at  Petty  Sessions,  on 
the  12th  March,  1863,  the  respondent  swore  that  the 
child  in  question  was  bom  on  the  20th  March,  1862, 
and  that  the  appellant  was  the  father  of  her  child,  and 
that  the  connection  on  which  she  grounded  her  applica- 
tion took  place  in  the  latter  part  of  June,  1861,  and 
on  the  2l8t  July,  1861 ;  which  evidence  was  corrobo* 
rated  in  some  material  particulars  by  the  evidence  of 
two  other  witnesses.  The  respondent,  on  cross-exami- 
nation by  tho  appellant's  attorney,  swore  amongst 
other  things  as  foUows  :— '*  I  know  George  Thompson. 
He  did  not  come  to  me  on  a  Sunday  night  in  Jnne^ 


1861.  I  remember  him  and  Marsham  being  often  there. 
Thompson  never  had  connection  with  me  in  June, 
1861,  or  at  any  other  time.  He  did  not  co^ie  to  me." 
After  the  case  for  the  respondent  was  concluded,  the 
appeUant^s  attorney  tendered  a  witness  named  Edward 
Marsham,  and  other  witnesses,  and  proposed  to  prore 
by  them  that  in  the  middle  of  the  month  of  June, 
1861,  the  said  George  Thompson  had  connection  with 
the  respondent,  and  that  Marsham  frequently  went  with 
Thompson  to  meet  the  respondent  in  that  and  sub- 
sequent months.  The  respondent's  attorney  objected 
to  the  admission  of  this  evidence,  on  the  ground  that 
the  appellant  was  bound  by  the  answers  given  by  the 
respondent  during  her  cross-examination  upon  those 
points,  and  that  the  evidence,  tendered  would  only  go 
to  the  credibility  of  the  witness.  The  appellant's 
attorney  contended  that  the  evidence  was  admissible, 
as  proving  that  Thompson  might  be  the  father  of  the 
child. 

The  justices  held  that  the  evidence  tendered  was 
inadmissible,  and  they  acfjudged  the  appellant  to  be 
the  father  of  the  child,  and  ordered  him  to  pay  2&  a 
week  for  its  maintenance. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  evidence  tendered  and  rejected  was 
admissible  or  not  ? 

8,  8hepherd,  for  the  appellant,  contended  that  the 
evidence  went  to  prove  the  paternity  of  the  child, 
which  was  the  very  point  in  issue. 

(He  was  then  stopped  by  the  Court.) 

No  counsel  appeared  for  the  respondent 

Blackburn,  J. — There  can  be  no  doubt  that  the 
magistrates  have  made  a  mistake.  The  respondent 
swore  that  the  appellant  was  the  father  of  her  child, 
and  afterwards,  on  cross-examination,  she  denied 
circumstances  which  would  go  to  show  that  some  one 
else  was  the  father  of  the  child.  When  witnesses  were 
called  in  contradiction  of  that  denial  of  hers,  they 
were  in  fact  called  to  prove  that  the  appellant  was  not 
the  father  of  the  child. 


Mellob,  J.,  concurred. 


Judgment  for  the  appeUaoL 


Q.  B. 

8  June,  1863. 


The  Churchwabdens  of  Wm- 
LiNOTON,  Appellants,  v.  The 
Churchwardemb  of  "VirfliT* 
CHT7RCH,  Respondents. 

Pauper — Irremoveahility — Break  in  Residence 
—9  4r  10  Vict.  c.  66, 8,  1,-24:  dt  25  Vict 
c.  55,  $.  1. 

B,  after  he  had  resided  for  seven  years  in  the  parish 
of  W,  urith  his  wife  and  family,  entered  into  an  agree- 
ment logo  to  Cuba,  and  to  work  therefor  three  years  a^ 
a  miner.  Sis  employer  agreed  to  pay,  and  did  pay^ 
51,  a  month  to  his  wife  in  his  absence,  B  went  to  Cuba 
in  May,  1859,  and  returned  in  September,  1861,  to  his 
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wife  and  family,  who  had  continued  to  remde  in  the 
same  hotjue  in  W  during  the  whole  period  of  B's 
absence,  B  cdwaye  had  the  intention  to  return  to  his 
family  at  the  end  of  hia  engagement.  In  May,  1862, 
(XH  order  was  made  for  the  retnovcU  of  B  from  W 
to  the  parish  of  his  settlement :— 

Held,  that  Uie  order  teas  rightly  made,  and  that  B 
had  not  resided  in  W  during  three  years  next  before  the 
application  for  the  warrant  for  his  retnoval,  within  the 
meaning  of  9  d:  10  Viet.  e.  66,  and  24  d:  25  Viet.  e.  55, 
so  as  to  become  irretnoveable  from  W. 

Case  stated  by  the  oonsent  of  the  parties,  under 
12  &  18  Vict.  c.  45,  B.  11,  upon  an  appeal  against  an 
Older  of  removal,  made  on  the  80th  of  May,  1862,  by 
two  justices  of  Devon,  whereby  the  place  of  the  last 
legal  settlement  of  William  Brooks  and  his  wife,  and 
six  children,  was  a4]ndged  to  be  in  the  pariah  of 
Wellington,  in  the  county  of  Sometset 

The  pauper,  William  Brooks,  is  a  miner,  about  36 
years  of  age ;  and  in  Kovember,  1847,  he  married  his 
present  wife,  by  whom  he  has  six  children.  At  the 
time  of  his  marriage  he  resided  in  the  parish  of  B, 
and  he  continued  to  do  so  until  the  year  1852,  when 
he  removed,  with  his  wife  and  children,  into  the  parish 
of  Whitchurch,  the  respondent's  parish,  and  resided 
there  with  his  wife  and  family  continuously,  at  a 
place  called  Horrabridge,  within  the  parish,  until  the 
month  of  May,  1859,  a  period  of  about  seven  years. 

In  April,  1859,  Brooks  entered  into  an  agreement 
in  writing,  with  a  London  Company  to  go  to  the  Cobre 
Mines,  in  Cuba,  to  work  there  for  a  period  of  three 
years,  residing  in  such  place  in  the  island  of  Cuba,  and 
remoring  from  time  to  time  to  such  parts  as  might  be 
required  by  the  said  company.  The  company  agreed 
to  pay  him  9^.  per  month,  of  which  51.  per  month 
was  to  be  paid  in  this  country  to  his  wife,  or  to  such 
other  person  or  persons  as  he  might  from  time  to  time 
appo&it. 

The  pauper  states  that  it  was  always  his  intention 
to  return  to  £ngland  to  his  wife  and  family  at  the 
expiration  of  the  three  years  of  his  engagement 

The  pauper  went  to  Cuba,  according  to  his  agree- 
ment, in  May,  1859,  leaving  his  wife  and  children  at 
Horrabridge  aforesaid,  inhabiting  the  same  house 
wherein  they  had  resided  during  the  previous  seven 
years,  and  his  said  wife  and  family,  received  their 
allowance  from  the  said  company  regularly  for  about 
one  year  and  five  months. 

In  or  about  the  month  of  October,  1860,  a  disagree- 
ment arose  between  the  pauper  and  the  manager  of  the 
mine,  in  consequence  of  which  the  allowance  to  his 
wife  and  family  in  England  was  discontinued,  and  no 
more  money  was  sent  by  the  company  to  her  at  aU ; 
bat,  in  the  following  month  of  February,  1861,  the 
pauper  himself  made  a  remittance  to  his  wife  of  20/. 
out  of  his  own  money,  and  she  received  it  in  April, 
^S61,  and  this  was  the  last  money  she  received  either 
from  her  hiuband  or  the  company. 


In  September,  1861,  the  wife  having  no  means  of 
subsistence  for  herself  and  children,  applied  for  relief 
to  the  board  of  guardians  of  the  Tavistock  Union,  of 
which  the  parish  of  Whitchurch  forms  a  part,  and 
she  and  her  children  became  chargeable  to  the  said 
parish  of  Whitchurch,  and  received  5s.  as  relief  on  the 
26th  of  September,  1861,  and  a  further  sum  of  5s.  as 
relief  on  the  8rd  of  October  following,  which  sums 
were  regularly  charged  to  the  said  parish  of  Whit- 
church. 

The  pauper,  in  consequence  of  illness,  left  Cuba  on 
or  about  the  25th  day  of  September,  1861,  to  return 
to  his  wife  and  £amily  in  England,  and  he  arrived 
home  on  or  about  the  17th  day  of  November,  1861, 
having  been  absent  about  two  years  and  six  months, 
and  he  found  his  wife  and  family  in  the  same  house  in 
which  he  had  left  them  in  the  said  parish  of  Whit- 
church, and  in  which  they  had  resided  continuously 
from  the  time  he  left  them  to  go  to  Cuba  untilhis  return. 

After  the  pauper's  return,  he  applied  for  relief  for 
himself  and  family,  which  was  granted  to  him  by  the 
said  parish  of  Whitchurch,  and  he  has  continued  to 
receive  regular  weekly  relief  from  that  parish  ever 
since,  and  was  in  receipt  of  such  relief  at  the  time  the 
order  of  removal  to  the  appellant  parish  was  made. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  facts  above  stated  constitute  such  a  break  of  the 
pauper's  residence,  in  the  said  parish  of  Whitchurch, 
as  to  render  him  and  his  family  legally  removable. 

If  the  Court  should  be  of  opinion  that  there  was 
no  such  break  of  residence,  and  that  the  paupers  were 
not  removable  at  the  time  when  the  said  order  was 
made,  then  the  order  of  removal  is  to  be  quashed.  If 
the  Court  is  of  a  contrary  opinion,  then  the  order  is 
to  be  confirmed. 

Karslake,  (1.0. ^  and  T.  W.  Saunders,  for  the 
respondents. 

By  9  A;  10  Yict  c.  66,  s.  1,  it  is  enacted,  that  "no 
person  shaU  be  removed  from  any  parish  in  which 
such  person  shall  have  resided  for  five  years"  (now 
three  years,  by  24  ft  25  Yict.  c.  55,  a.  1)  "next  before 
the  application  for  the  warrant  for  removal. **  It  is 
contended  by  the  respondents,  that  the  pauper's 
absence  in  Cuba  constituted  such  a  break  in  his  resi- 
dence in  Whitchurch,  as  to  prevent  him  frx>m  becom- 
ing irremoveable  thence  under  the  above  statute. 

The  case  of 
Beg.  V.  Stapleton,  1  E.  &  B.  766, 
is,  it  is  submitted,  conclusive  in  the  respondent's 
favour.  There  Crompton,  J.,  says  in  his  judgment, 
that  "  an  intention  to  return  at  a  remote  period,  alter 
a  permanent  absence,  is  not  sufficient  to  prevent  the 
absence  frt>m  being  a  break.  When  the  animus  rS' 
vertendi  merely  means  that,  though  the  absent  person 
has  what  amounts  to  a  residence  elsewhere,  it  is  his 
intention  to  return  when  that  residence  is  at  an  end ; 
I  think  that  the  animus  revertendi  cannot  be  said  to 
make  his  absence  temporary  and  not  peinuuie&l'* 
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6  Jon,  1161. 


JT.  T.  Cole,  for  iha  appellants 

It  appean  upon  the  case,  that  the  panper  had  an 
ammus  revertmdi,  and  that  hia  wife  eontiniied  to 
jvaide  in  Whitchurch  dnring  the  whole  time.  It  ia 
aahmitted  that  these  two  facts,  taken  together,  show 
a  continaons  residence  in  Whitchurch  by  the  pauper. 
In  JUg.  T.  Stapldtn^  there  was  a  contract  for  a  con- 
tinnovB  and  indefinite  period  of  service,  and  the 
panper  had  no  intention  to  return,  so  long  as  he 
could  keep  his  situation ;  it  could  not,  therefore,  be 
said  that  he  had  an  animus  reverteindi.  The  present 
caae  resembles  that  of 

Beg,   y.  BrighUn^  4  E.    &  B.    2S6,   24   L.   J. 
K.  C.  41, 
where  the  Court  held,  there  had  been  no  break  in  the 
Teaidenee. 

CocKBUiiN,  C.J. — We  have  to  decide  this  case  with 
reference  to  the  removeability  of  the  father,  William 
Brooks ;  if  he  is  removable,  so  are  his  wife  and  family. 
The  question,  whether  he  is  removcable  or  no,  depends 
upon  the  question,  whether  or  no  he  has  resided  con- 
tinuously during  the  three  years  immediately  preceding 
Hay,  1862,  in  the  respondent  parish.  I  do  not  desire 
to  lay  down  any  general  rule  beyond  that  which  was 
laid  down  in  Beg,  v.  Stapleton.,  namely,  that  in  order 
to  constitute  a  break  in  residence,  the  absence  must 
be  something  more  than  temporary.  Is  an  absence, ' 
then,  of  two  years  more  than  a  temporary  absence  ?  I 
think  that  it  is.  The  fact,  that  the  wife  and  family 
continued  to  reside  in  Whitchurch  makes  no  difference, 
because  we  have  oiily  to  deal  with  the  question,  where 
did  the  husband  reside  ?  There  is,  it  is  true,  a  well- 
known  maxim  which  says,  UH  uxor,  ibidomua;  but 
that  only  applies  to  those  cases  where  the  husband  is 
sometimes. with  his  wife,  but  often  away  in  other 
places, — where  he  is  often  going  backwards  and  for- 
wards. Here  the  house  was  maintained  not  for  the 
husband  but  for  the  wife  and  children. 

Blaokburn,  J. — ^I  am  of  the  same  opinion.  I  do 
not  know  that  any  better  definition  can  be  given  of 
an  interruption  of  residence  than  that  which  was 
given  by  my  Brother  Crompton  in  Beg.  v.  Stapletarif 
where  he  says,  that  we  can  have  ''  no  move  definite 
guide  than  the  use  of  the  words  'temporary'  and 
'permanent.'"  Ko doubt  that  definition  still  leaves 
the  rule  somewhat  vagne.  Each  caae  must,  in  fact, 
be  decided  with  reference  to  the  whole  of  the  dream- 
stances  in  it. 

JudgmeiU/or  the  respondentt. 


Q.B. 

8  Jttmz,  1863. 


} 


Smith  v,  Stokxs. 


EngtM  EreeUd  near  to  a  Carria^^e'Way — Fort- 
able  Stectm-thrathmg  Mojchine — 5  d;  6  Vict, 
c  50,  8,  70. 

A  portahU  M€etm4hrmkmg  maektne,  plactd  within 


hoemty'Jive  yards  ^f  a  eoarriagMBOif,  it  am  ingiu 
**  erected  "  vriihin  tweaiy-five  yards  of  suA  csrmst- 
tcoy  trilhim  the  meamimg  of  suL  7^  of  ike  Btghwa^Ad, 
and  any  person  there  working  the  same,  ta  a  maaur 
dangerous  to  pasaengerSj  hersss,  or  eaUU^  Aea  betig 
upon  such  carriage-way^  way  he  emvieted  wider  ttc 
provisiona  of  the  saed  ssetiou^ 

Caae  atated  by  two  justices  of  Kent  under  ^  &  21 
Vict  c  43. 

The  appellant  was  charged  under  sect  70  of  \h 
Highway  Act,  6  &  6  Will.  4,  c.  50,  with  erecting  t 
portable  steam-thrashing  machine  at  the  ^de  of  the 
road,  within  twenty-five  yards  of,  to  wit,  twenty-four 
yards  from,  the  carriage-way,  without  any  wa&doA 
screen  between  the  same  and  the  said  cania^vsj- 
It  was  proved  that  the  thraahing-machine  had  lieeo 
moved  to  a  apot  within  twenty-five  yards  of  the  car- 
riage-way, but  had  not  been  fastened  in  any  way  toti» 
ground.    While  the  machinery  was  in  motion,  a  Itorse, 
which  was  drawing  a  carriage  along  the  highway,  took 
fright  and  ran  away.     The   justices   convicted  ^ 
appellant  of  the  offmoe  with  which  he  was  charged; 
and  the  question  for  the  opinion  of  the  Court  was, 
whether  he  was  ri^tly  convicted  or  not.    ByS^^ 
WilL  4,  c.  50,  8.  70,  it  is  enacted  "  that  from  and  after 
the  couunencement  of  this  Act,  it  ahall  not  be  lawfol 
for  any  person  to  erect,  or  to  cause  to  be  erected,  aoj 
steam-engine,  gin,  or  other  lik«  machine,  or  asT 
machinery  attached  thereto,   within  the  distance  of 
twenty-five  yards  from  any  part  of  any  carriage-viy 
or  cart-way,  unless  such  steam-engine,  gin,  or  other 
like  engine  or  machinery,  shall  be  within  some  }iOV» 
or  other  building,  or  behind  some  wall  or  fence,  SQ^* 
dent  to  conceal  or  screen  the  aame  frcfm  the  said 
carriage-way  or  cart-way,  so  that  the  aame  may  not  he 

dangerous  to  passengers,  horses,  or  catUe." 

• 

Thrupp,  for  the  appellant,  contended, 

1st.  That  a  portable  steam -thrashing  machiBfi 
which  was  a  machine  invented  since  the  passing  (^ 
the  Act,  was  not  such  a  machine  as  was  contemplated 
by  the  Legislature  when  th^y  passed  the  Act 

2nd.  That  the  machine,  not  being  fixed  to  tb« 
ground  in  any  way,  could  not  be  said  to  be  "  erected, 
within  the  meaning  of  the  Act,  which  was  intended 
to  protect  the  public  from  permanently  built  nuisances, 
and  not  from  a  nuisance  of  a  temporaiy  and  moveabb 
nature. 

3rd.  That  the  Legislature,  by  sanctioning  the  tis0  <^ 
steam  locomotives  upon  highways,  had,  to  a  certaia 
extent,  sanctioned  the  use  of  these  machines  on  or 
near  the  highway.  • 

No  counsel  appeared  for  the  respondent 

Blackburit,  J.— The  justices  were  perfectly  right 
in  convicting  the  appcdlant  The  object  of  thf 
Legislature  clearly  was  to  prevent  any  one  troro 
patting  up  an  engine  so  near  to  the  highway  as  to  be 
dangerous,  unless  such  engine  waa  properly  screenod. 
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Here  the  engm«  is  placed  near  the  highway  for  the 
purpo&e  of  being  worked  there  ;  but  it  is  not  fixed  to 
the  soU.  It  appears  to  me  that  the  only  question  is, 
whether  the  engine  was  put  up  there  for  the  purpose 
of  doing  work  there.  As  soon  as  it  is  taken  to  a 
place,  and  put  up  there  for  the  purpose  of  doing  work, 
it  is  ''  erected'*  within  the  nieaning  of  the  70th  sect., 
and  the  public  are  entitled  to  protection,  even  though 
it  be  at  work  but  for  a  day. 


Mellob,  J.,  concurred. 


Conviction  affirmed. 


C.P. 

8,  28  May,  1863 


.1 


FARirwoRTH  V,  Hyde. 


Witnesses — Mandamus — Commission. 

The  Court  will  not  grant  a  mandamns  to  examine 
tntnesses  abroad,  unless  it  he  perfectly  clear  tfiai  the 
same  object  cannot  be  obtained  by  issuing  a  commission. 

A  rule  haying  been  obtained  on  the  part  of  the 
defendant  for  a  mandamus  to  the  Canadian  Court  to 
examine  witnesses  at  Quebec, 

Cohen,  now  showed  cause,  and  moved  that  a  com- 
mission be  issued  instead,  under  the  powers  given  by 
1  Will.  4,  c.  22,  ss.  1,  4.     He  refeiTed  to 
Solaman  v.  Colien,  15  Jur.  S62. 

T.  Jones  supported  the  rule  on  the  ground  that  the 
commission  would  probably  be  of  no  use,  as  there  was 
no  power  in  smich  a  case  of  compelling  an  unwilling 
ikitiiess  toTgi^e  evidence,  whereas,  if  a  mandamus 
is^ed,  the  Colonial  Courts  possessed  the  same  powers 
of  examining  as  the  Courts  here. 

The  Coubt  (Erie,  C.J.,  Williams,  Willes,  and 
%^,  //. )  were  most  unwilling  to  grant  a  mandailius, 
ttnless  absolutely  necessary ;  but  said,  that  one  might 
l)c  issued  simaltaneoualy  with  a  commission,  but  held 
in  reserve,  and  only  to  be  used  if  the  witnesses  abso- 
lutely refused  to  be  examined,  and  that  the  whole 
question  of  costs  should  be  in  the  discretion  of  the 

Court. 

Rule  accordingly. 


Grkek  v.  Baetlett. 


C.P. 

18  April, 
30  May,  1863. 

Principal  and  Agent — Sale  of  Property-^ 

Commission. 

-4n  agaU  vjas  directed  to  endeavour  to  sell  certain 
property,  on  ike  terms  that  lie  was  to  have  a  commission 
^f^.  lOs.  per  cent,  if  he  sold  it,  and  a  certain  sum  if 
hi  did  not.  Se  advertised  it,  and  put  it  up  for  sale 
h  auction;  and  a  person  who  aUended  the  sale  in  eon- 
^queues  of  seeing  the  advertisement,  but  did  not  buy, 

You  n. 


afterujards  bought  the  property  of  the  owner  unlhout 
communicating  with  the  agent : — 
Held,  that  the  agent  was  entitled  to  his  commission. 

The  defendant  arranged  that  the  plaintiff  should  sell 
the  Island  of  Herm  for  him,  promising  to  allow  him 
24  per  cent,  on  the  price  if  ho  sold  it,  and  to  givo 
him  25/.  for  his  trouble  in  endeavouring  to  sell  it  if 
he  did  not  succeed.  The  plaintiff  advertised  in  the 
newspapers,  and  stuck  up  large  hand-bills.  The  island 
was  then  put  up  to  auction,  but  not  sold. 

It  appeared,  however,  that  one  Hyde,  who  had  seen 
the  advertisements,  attended  the  sale,  and  when  it 
was  over,  asked  the  auctioneer  if  it  hnd  been  sold. 
Hearing  it  had  not,  he  inquired  who  was  the  owner, 
and  then  communicated  with  the  defendant,  and  com- 
menced negotiations  with  him  for  the  purchase.  The 
plaintiff,  knowing  nothing  of  this,  spoke  to  the  de- 
fendant about  the  matter,  and  was  informed  that  ho 
(the  defendant)  did  not  intend  to  sell  the  island  at  all. 

He  did,  however,  soon  after  sell  it  to  Hyde,  for 
2,500/.  The  plaintiff  then  brought  an  action  for  liis 
commission,  and  the  defendant  paid  25/.  into  Court. 
A  verdict  was  found  for  the  plaintiff. 

18  April. 

Serjt.  Shee  obtained  a  rule  to  enter  the  verdict  for 
the  defendant,  on  the  ground  that,  as  the  plaintiff  had 
not  sold  the  island,  he  was  not  entitled  to  the  com- 
mission, but  only  to  the  25/.  which  he  had  been  pro- 
mised for  his  trouble. 

30  May. 

Coleridge,  Q.C.,  and  Day,  showed  cause;  and  con- 
tended that  the  plaintiff  was  entitled  to  retain  his 
verdict,  as  Hyde  had  first  heard  of  the  island  through 
the  advertisements  inserted  by  the  plaintiff,  and,  con- 
sequently, that  it  was  sold  through  him. 

Serjt.  Shu,  and  Salter,  supported  the  rule.  They 
argued  that  the  plaintiff  had  nothing  to  do  with  the 
sale,  and  that  if  the  Court  discharged  this  rule  they 
would  really  decide  that  when  an  agent  was  onco 
appointed  to  sell  property  he  would  be  entitled  to  be 
paid,  whoever  really  sold  it. 

Erle,  C.J. — I  am  of  opinion  that  this  rule  must  be 
discharged,  the  agreement  was  that  the  plaintiff  was 
to  have  his  commission  if  the  estate  was  sold  by  him. 
After  he  had  done  his  best  to  dispose  of  it,  the  defen- 
dant arranged  to  sell  it,  telling  the  plaintiff  he  had 
changed  his  mind,  and  did  not  intend  to  do  so.  This 
is  a  question  which  has  been  frequently  litigated,  and 
always  determined  in  favour  of  the  agent,  if  the  rela- 
tion between  the  buyer  and  seller  has  been  brought 
about  through  his  efforts.  Here  the  plaintiff  was  the 
causa  causans. 

Williams,  J. — I  am  of  the  same  opinion.  It  has 
been  contended  on  behalf  of  the  defendant  that,  by 
deciding  this  case  in  favour  of  the  plaintiff,  wo  are 
deciding  that  an  agent  is  always  entitled  tu  recover 
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if  the  property  has  been  sold  by  any  one.    This  is  not 
so  ;  it  will  always  be  a  question  of  fact. 

"WiLLES,  and  Byles,  JJ.,  concurred. 

RuU  discharged. 


80  May, 


'*    ,«-«    }   Mabsh  v.  Lowder. 
lY,  1863.   ) 

Felony  hy  a  Child — False  Imprisonment 


An  infant  under  the  age  of  seven  is  incapable  of  com- 
initiing  a  felony y  and,  if  ffiven  into  custody  on  the 
charge  of  committing  one,  an  action  for  false  imprison- 
ment will  lie. 

The  plaintiff  (an  infant  under  the  age  of  seven)  took 
a  piece  of  wood  from  the  defendant's  yard.  The 
defendant  gave  him  into  custody.  He  was  taken  to  a 
police  station,  locked  up  in  a  cell  all  night,  and  the 
next  day  brought  before  a  magistrate,  who  discharged 
him.  An  action  was  brought  for  false  imprisonment, 
to  which  the  defendant  pleaded,  1st,  not  guilty ;  and, 
2nd,  that  the  plaintiff  stole  a  piece  of  wood,  and  was, 
therefore,  lawfully  given  into  custody.  At  the  trial, 
the  Judge  (Keating,  J. )  told  the  jury  than  an  infant 
imder  the  age  of  seven  was  in  law  incapable  of  com- 
mitting a  felony,  and,  therefore,  that  he  could  not  be 
legally  taken  into  custody  on  that  charge.  The  jury 
found  a  verdict  for  the  plaintiff,  damages  20/. 

/.  /.  Powell  now  moved  for  a  new  trial,  on  the 
ground  {inter  alia)  of  misdirection.  He  admitted  that 
a  child  of  the  plaintiff's  age  could  not  be  convicted  of 
felony ;  but  contended  that  the  case  was  similar  to 
that  of  a  lunatic,  and  that  he  might  be  taken  up  and 
tried ;  but  was  entitled  to  an  acquittal  on  his  age 
appearing,     fie  referred  to 

Hawking  Pleas  of  the  Croum,  2. 

The  Court  {Brie,  a/.,  WUUs,  vadi Byles,  JJ.,)  were 
unanimously  of  opinion  that  the  direction  of  the  Judge 
was  right. 

RuU  refused* 

18  April,  80  Mat,  [  Willums  «.  Smith  and  Casse. 
2  June,  1868.       ) 

False  Imprisonmnent — Attachment — Order  of 

Court* 

A  hiving  changed  her  attorney,  an  order  iijasmade, 
in  the  Rolls  Court,  on  the  plaintiff,  her  first  attorney, 
to  deliver  to  B,  her  second  attorney,  all  papers,  Jkc. 
Plaintiff  complied  with  the  order,  except  as  to  some 
papers  detained  hy  counsel  and  a  law  stationer,  who 
claimed  a  lien  on  them.  B  made  an  affidavit  to  the 
effect  that  the  papers  had  not  been  delivered  up  accord- 
ing to  the  exigency  of  the  said  order,  whereupon  an 
attachment  was  issued  against  plaintiff.  On  appltca- 
tion  made,  stating  the  circumstances,  the  Master  of  the 


Rolls  refused  to  set  the  attaehmeTit  aside.    It  was  iu5* 
sequently  set  aside  hy  the  Lords  Justices,  on  appeal .— 
Held,  (halt  A  and  B  were  not  liable  in  an  action^ 
they  having  acted  under  the  authority  of  the  Court 

The  plaintiff  in  this  case  was  attorney  in  an  action  for 
the  defendant  Mrs.  Casse.    In  1860  she  found  out  that 
he  was  in  prison,  in  Whitecross  Street ;  she  conae- 
quently  appointed  the  defendant  Smith  to  act  as  her 
attorney,  and  ho  obtained  an  order  for  the  deliTery  up 
of  all  papers  in,  her  cause  by  the  plaintiff.    This  onler 
was  served  on  the  plaintiff  and  he  delivered  up  some 
of  the  papers,  and  in  an  affidavit  swore  that  others 
were  in  the  hands  of  counsel,  and  in  the  hands  of  law 
stationers  who  had  a  lien  on  them ;  thereupon  the 
defendant  Smith  made  an  affidavit  in  the  common 
form,  that  the  plaintiff  had  not  obeyed  the  order  of 
the  Court,  and  a  writ  of  attachment  was  issued  against 
him  for  his  contempt,  under  which  he  was  arrested  and 
cast   into  prison,   whereby  he    suffered    loss.     The 
plaintiff  moved,  before  the  Master  of  the  Rolls,  to  set 
aside  the  attachment,  on  the  ground  that  it  had  l^eitD 
obtained  on  an  affidavit  which  concealed  material  faot5 
— ^viz.,  that  it  did  not  mention  that  Mrs.  Casse  had 
promised  to  furnish  the  plaintiff  (Williams)  with  tnoDej 
to  pay  counsel's  fees  and  other  expenses,  and  that  it 
was  in  consequence  of  her  not  having  done  so,  that  he 
was  unable  to  deliver  up  all  Ihe  papers.    The  Master 
of  the  Rolls  refused  to  set  it  aside  ;  and,  on  appeal  to 
the  Lords  Justices,  they  held  the  Master  of  the  Kolls 
to  be  wrong,  and  set  aside  the  attachment ;  *  where- 
upon the  plaintiff  brought  the  present  action  for  false 
imprisonment,  which  was  tried  before  Byles,  J.,  '^ 
London.     The  jury  found  a  verdict  for  the  plaintifi*, 
damages  250/.  ;  and  the  learned  Judge  gave  the  de- 
fendants leave  to  move  to  enter  the  verdicty  or  for  a 
nonsuit. 

18  Aprii»  1868. 

Serjt  Piggott,  for  the  defendant  Casse,  and  SerjL 
Parry,  for  the  defendant  Smith,  moved  accordingly. 

RuU  nin. 

80  Mat,  2  Jmnc,  1868. 

Edward  James,   Q.C.,  L.   Temple,  and  Vatighia 
Williams,  showed  cause. 

Serft.  Piggott  and  Serjt.  Parry  supported  the  rule, 
on  behalf  of  their  respective  clients. 

2>.  2>.  Keane,  who  appeared  for  both  the  defendants, 
was  not  called  on. 
The  following  cases  were  cited, 

Re  WalUr,  14  Beav.  227 ; 

Oreen  v.  Elgie,  5  Q.B.  99  ; 

Sedley  v.  Sutherland,  8  Esp.  202 ; 

Vavies  v.  Jenkins,  11  M.  A;  W.  745 ; 

Cooper  V.  Harding,  7  Q.B.  928  ; 

Eastern  Counties  Railway  v.  Broom,  6  Exch.  3H; 

Codrinffton  v.  Lloyd,  8  A.  &  £.  449 ; 

•  ite  Williams,  80  L.  J.  Ch.  610. 
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Parsom  v.  Layd,  8  Wilson,  841 ; 
Barber  r.  Braham,  8  Wilson,  868 ; 
Jarmain  y.  Hooper^  6  Man.  ft  6r.  827,  850 ; 
Philips  y.  Biron,  1  Strange,  609 ; 
Alsagery.  Oriap,  9  Dowl.  858  ; 
Pankin  t.  De  Medina,  1  C.  B.  183 ; 
Preniiee  y.  Harrison,  4  Q.  B.  862 ; 
Brown  y,  /(m«8,  16  M.  ft  W.  191 ; 
Daniels  v.  Fielding,  16  M.  ft  W.  200  ; 
CwA  y.  WelU,  7  B.  ft  Ad.  875. 
The  arguments  of  counsel  will  sufficiently  appear 
from  the  jndgment. 

Erle,  C.J. — I  am  of  opinion  that  this  rule  must  be 
miwie  absolute.  The  declaration  is  for  false  imprison- 
ment, the  plea  sets  up  an  attachment  out  of  the  Rolls 
Court.  The  replication  is  that  the  attachment  was 
set  aside  on  the  ground  of  irregularity.  When  the 
defendant  Casse  wished  to  change  her  attorney,  an 
order  was  made  on  the  plaintiff  to  deliyer  up  all 
papers  in  the  suit,  and  to  disobey  this  order  would  bo 
ill  itself  a  contempt.  He  did  not  giye  them  all  up. 
Some  were  in  the  possession  of  counsel,  and  others  in 
that  of  a  law-stationer,  both  of  whom  claimed  to  haye 
a  lien  on  them. 

The  defendant  Smith  made  an  affidayit,  that  the 
plaintiif  had  refused  to  deliyer  up  the  papers  according 
to  the  exigency  of  the  order,  on  this  affidayit  being 
handed  to  the  proper  officer  (a  clerk  of  the  Court)  an 
attachment  issued  as   a   matter  of  course.    It  was 
a^ed  on  both  sides  during  the  arguments,  that  if 
the  attachment  was  set  aside  for  irregularity,  then 
the  defendant  Smith  would  be  liable,  and  (on  the 
anthority  of  some  cases  cited)  the  defendant  Casse 
also.    But  it  seems  there  was  nothing  wrong  on  the 
face  of  the  order.      It  was  contended   that  it  was 
inegolar,  because  it  did  not  set  out  the  facts  of  the 
rase,  and  that  if  the  facts  had  been  set  out,  viz.,  that 
the  papers  were  withheld  because  Mrs.  Casse  had  not 
furnished  the  plaintiff  with  money,  then  the  attach- 
ment would  not  haye  issued. 

This  is  not  so.    When  the  facts  were  brought^beforo 
the  JMastcr  of  the  Rolls,  ho  held  that  they  were  not 
luatenal,  and  refused  to  set  aside  the  attachment, 
^ia^  of  opinion  it  had  been  properly  issued.    Ho  (the 
blaster  of  the   Rolls)  considered   that   the  plaintiff 
ought  to  baTe  had  the  command  of  the  papers,  and 
that  when  he  became    embarrassed  in    his  circum- 
stances he  had  not  done  his  duty.     On  appeal,  the 
Lords  Justices  thought  the  Master  of  the  Rolls  had 
drawn  a  wrong   conclusion,   and  they  reyersed  his 
judgment ;  they  thought  that  if  the  client  had  pro- 
mised to  advance  money  to  her  attorney,  and  had  not 
done  so,  she  could  not  imprison  him  for  not  giying  up 
I-atwrs,  the    lien  on  which  he  had  been  imable  to 
discharge  through  her  breach  of  contract 

This  is  a  reiy  different  case  from  that  of  a  judgment 
which  has  heen  set  aside  on  the  ground  of  irregularity. 
It  would  not  b0  consistent  with  justice  to  make  ft 


person  liable  for  obeying  the  order  of  a  competent 
Court 

"Williams,  J. — I  am  of  the  same  opinion.  If  there 
had  been  any  irregularity,  then  it  is  clear  that  both 
the  defendants  would  haye  been  liable ;  but,  consi- 
dering all  the  facta  of  this  case,  it  is  not  true  that  the 
attachment  was  set  aside  because  the  Lords  Justices 
found  any  irregularity  in  it ;  they  set  it  aside  because 
they  thought  the  Master  of  the  Rolls*  judgment  was 
erroneous.  This  is  like  the  case  of  a  writ  being  set 
aside  in  error,  which  does  not  prevent  parties  being 
protected  for  what  they  had  done  under  it. 

"WiLLEs,  J. — I  am  of  the  same  opinion.    It  by  no 
means  follows  that  because  a  writ  is  set  aside,  the 
person  who  has  acted  under  it  should  be  liable  to  an 
action.    Indeed,  it  is  constantly  set  aside  on  the  terms 
that  no  action  should  be  brought    This  case  is  in  the 
nature  of  a  judgment  set  aside  in  error,  and  there,  a 
writ  of  restitution,  and  not  an  action,  is  the  proper 
remedy.    I  quite  agree  with  my  Lord  and  my  Brother 
Williams  that  an  action  would  lie  if  the  writ  had  been 
set  aside  for  any  irregularity.    It  has  been  contended 
that  it  was  set  aside  because  of  the  defendant  Smith's 
misconduct  in  swearing  an  erroneous  affidavit.    This 
is  not  so.     When  the  case  went  before  the  Lords 
Justices,  they  did  not  decide  it  on  the  affidavit ;  they 
set  aside  the  attachment  because,  first.  Smith  and  then 
the  Master  of  the  RoUs  had  been  mistaken.     The 
Master  of  the  RoUs  thought  the  attachment  had  been 
properly  issued,  the  Lords  Justices  thought  it  had  not, 
and  set  it  aside.    The  rule  that  a  writ  of  restitution, 
and  not  an  action,  is  the  remedy  where  a  judgment 
has  been  reyersed  on  appeal,  seems  to  apply  here. 
This  seems  one  of  the  numerous  class  of  cases  where 
the  act  of  the  Court,  though  erroneous,  is  no  cause  of 
action.    If  it  were  not  so,  numbers  would  suffer  great 
wrong. 

Btles,  J. — I  also  am  of  opinion  that  the  defendants 

are  entitled  to  enter  the  verdict  in  their  favour.    If  a 

man  acts  erroneously  himself,  then  he  is  liable  to  an 

action  ;  but  if  under  the  direction  of  the  Court,  then 

he  ought  to  bo  protected.    Here  the  Master  of  the 

Rolls  adjudicated  in  favour  of  both  the  defendants,  and 

they  acted  on  his  order,  which  was  afterwards  reversed 

by  the  Lords  Justices. 

Pule  ahsoluU. 


Qbbt  and  Others,  Assignees, 
V.  Jones  and  Another. 


C.  P. 

20  April, 
2  June,  1863. 

BiU  of  Sale — Descnptwn — G^entleman, 

A  person  who  is  not  engaged  in  business^  may  he 
described  as  ** genUeman,**  within  the  Bills  of  Sale  Act 
(17  ik  IS  VioLc  86). 

This  was  an  action  by  the  assignees  of  one  Jousiffe 
(a  bankrupt)  to  recover  some  fdmiture  from  the 
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defendants,  who  held  under  a  bill  of  sale.     Verdict  for 
the  defendants. 

20  April,  1863. 

E.  JavieSy  Q,  C. ,  obtained  a  rule  to  enter  the  verdict 
for  the  plaintiffs,  on  the  ground  that  the  bill  of  sale 
was  void  under  the  BQls  of  Sale  Act,  17  &  18  Vict. 
0.  36,  from  Mr.  Jousiffe  having  been  misdescribed  in 
it  as  a  ''gentleman,*'  whereas  he  was  a  merchant,  and 
the  misdescription  was  therefore  likely  to  mislead  all 
who  sought  the  registry  for  securities  entered  into  by 
him. 

It  appeared  that  Captain  Jousiffe  was  a  literary  man 
who  lived  at  Hampstead.  He  had  no  occupation. 
Wishing  to  increase  the  furniture  in  his  house  before 
the  Great  Exhibition,  in  order  to  entertain  some 
foreign  jfriends,  he  borrowed  some  money  of  Mr. 
Wicker  (one  of  the  defendants),  and  gave  a  bill  of  sale 
on  the  dOth  of  June,  1862.  Up  to  that  time  ho  had 
never  traded,  but  in  April  he  had  inquired  of  one  of 
the  plaintiffs  where  he  could  obtain  some  leather  to 
ship  for  sale,  and  on  the  10th  July  he  had  endeavoured, 
without  success,  to  obtain  some  goods  for  the  purpose 
of  trading,  and  on  the  26th  August  he  had  given  an 
order  for  some  goods  to  send  out  to  Genoa,  on  which 
he  hoped  to  make  a  profit,  and  that  was  the  only  act 
of  trading  he  had  ever  done  in  his  life ;  and  those 
goods  he  had  paid  for  by  a  bill  of  exchange,  which  he 
had  got  a  clergyman  to  accept  for  him.  He  had  once 
before  inquired  about  some  goods,  and  had  also  once 
ordered  some,  but  the  order  was  not  executed.  He 
had  subsequently  left  the  country,  and  had  been  made 
a  bankrupt. 

2  June,  1863. 

Pigottj  Serji.,  and  Dixon,  now  showed  cause,  and 
contended  for  the  defendants  that  it  would,  under 
these  circumstances,  have  been  a  misdescription  to 
have  styled  Mr.  Jousiffe  a  "merchant,"  and  would 
have  been  calculated  to  deceive  all  who  searched  for 
his  name  in  the  ''Register  for  Bills  of  Sale. 


it 


E.  JuTTieSf  Q.C.,  and  VaiigTian  Williams,  supported 
the  rule,  and  contended,  on  behalf  of  the  plaintiffs, 
that  Mr.  Jousiffe's  occupation  at  the  time  the  bill  of 
sale  was  given  ought  to  have  been  presumed  to  be 
that  of  a  merchant,  because  he  had  inquired  about 
goods  for  sale  in  April,  and  had  purchased  goods  for 
sale  at  Genoa  in  August.  Although  other  transactions 
were  not  proved,  yet  the  inference  arose  that  he  was 
carrying  on  other  similar  transactions,  and  was  a  mer- 
chant. If  the  assignees  had  searched  the  "  Register 
for  Bills  of  Sale,"  and  had  found  Mr.  Jousiffe  described 
as  a  "gentleman"  living  at  Hampstead,  they  would 
not  have  been  likely  to  recognise  in  him  the  i)erson  for 
whom  they  were  seeking,  who  traded  in  goods  to 
Genoa.  "  Gentleman'*  was  a  word  of  degree,  and  not 
of  occupation.  It  was  also  contended  that,  as  the 
statute  required  the  occupation  to  be  stated,  and  as  it 
was  in  proof  that  Mr.  Jousiffe  was  engaged  in  literary 


pursuits,  translating  various  guidebooks  into  different 
languages,  and  about  to  publish  a  guide-book  in  four 
languages,  if  that  were  his  occupation,  he  ought  \q 
have  been  described  as  an  author.  Now,  according  to 
the  decisions  on  the  statute,  it  was  a  misdescription  to 
style  a  merchant  a  "gentleman  ;"  so,  also,  an  anthor 
was  not  a  ' '  gentleman."  On  either  ground  the  bill  of 
Bale  was  void  for  the  misdescription* 
The  following  cases  were  cited. 

Gale  y.  ffalfhnighi,  8  Stark.  56  ; 

The  Lmidon  and  Westminster  Loan  and  IHxouiU 
Company  v.  Ckase,  12  C.  B.  (n.  8.)  730  ; 

SuUm  V.  Bath,  3  H.  &  N.  882  ; 

Hewer  v.  Cox,  30  L.  J.  Q.  B.  73. 

The  Court  (Erie,  C.J,,  WUliams,  WUles,  and 
Byles,  J  J.)  were  unanimously  of  opinion  that  the 
description  was  correct,  as  Captain  Jousiffe  had  no 
occupation  at  the  time  of  giving  the  bill  of  sale. 

Rule  discharged. 


Peacock  and  Another  r.  Ptmeu. 


O.P.       I 

8  June,  1863.   ) 

Bill  of  Exchange — Collateral  Secu/riiy^I/vk^ 

of  Holder, 

The  defendant  being  itidorsee  of  a  hiU  of  txehange, 
indorsed  the  same  to  the  plaintiff  hy  way  ofeollaieroi 
security  for  a  debt  due  from  the  defendant  to  ik 
plaintiffs.  The  latter,  when  the  bill  came  to  maturitu, 
did  not  present  it  in  proper  time,  nor  give  the  defendaxi 
due  notice  of  its  dishonour.  Having  brought  an  adi'J^ 
upon  the  bill,  arid  also  upon  the  original  debt: — 

Held,  that  they  could  not  recover  upon  either. 

The  declaration  contained  a  count  upon  a  bill  of 
exchange  for  ZOl.,  payable  two  months  after  date,  in- 
dorsed by  the  drawer  to  the  defendant,  and  by  bffi 
indorsed  to  the  plaintiffs,  and  also  a  common  count  for 
money  payable  by  the  defendant  to  the  plaintiff.  1^^ 
pleas  to  the  first  count  denied  the  indorsement,  pi^ 
sentment,  and  notice  of  dishonour,  and  the  sixth  pl^^ 
to  the  second  count  as  to  30/.  parcel,  &c.,  alleged  that 
the  plaintiffs  had  taken  the  bUl  of  exchange  for  and  on 
account  thereof. 

At  the  trial  before  Byles,  J.,  it  was  admitted  thi* 
the  bill  was  not  duly  presented,  and  that  due  notice 
of  dishonour  had  not  been  given.  There  was  coa- 
flicting  evidence  whether  or  not  the  bill  had  been 
given  for  and  on  account  of  the  debt,  or  ai  a  coIlatcnJ 
security.  The  Judge  non-suited  the  plaintiffs,  gi^''^ 
them  leave  to  move.  Against  a  rule  obtained 
accordingly, 

Pulli7ig  showed  cause,  and  referred  to 
Cnnce  v.  Clay,  9  Ezch.  604. 

Henry  James  suppoi'ted  the  rule. 

Erle,  C.  J.-I  am  of  opinion  that  this  rule  must  k 
discharged.    The  count  upon  the  bill  caooot  of  coarse 
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be  supported.  Tlie  solo  question  arises  upon  the  sixth 
plea.  I  will  assume  that  this  bill  was  given  as  a 
collateral  security  for  the  debt,  and  did  not  suspend 
the  remedy  upon  tho  debt,  but  was  to  be  taken  as 
payment  if  the  bill  was  paid  at  maturity.  When  the 
biU  was  dishonoured,  the  plaintiff's  as  holders  did  not 
present  it  nor  give  the  defendant  notice  of  dishonour. 
The  bill  is  thus  marred  in  its  entire  rights  by  reason 
of  the  laches  of  the  plaintiff.  If  the  plaintiffs  are 
guilty  of  laches,  and  do  not  present  the  bill  at  matu- 
rity as  between  them  and  the  defendant,  it  becomed 
money  in  their  hands  just  as  if  it  had  been  paid  by  the 
acceptor, 

Williams,  J. — It  is  clear  that  tho  laches  of  the 
plaintiffs  operated  so  as  to  constitute  the  biU  payment 
before  action  brought. 


Willed  and  Btles,  JJ.,  concurred. 


jRiUe  diacharged. 


J 


Leiden  v.  Lawrence. 


26  May,  1863. 

Contract — Partnership — Bight  of  one  Partner 
to  vary  a  Partnership  Contract. 

A  and  B  entered  into  an  agreement  with  C,  for 
Vie  manufacture  by  C,  within  a  specified  time,  of  a 
'ii\ackinc  of  a  certain  poioer.  The  agreemciU  recited 
thu  A  aTid  B  had  agreed  to  use  and  practise  for  their 
muiiial  benefit^  as  partners^  the  right  of  using  the  said 
imckine.  Subsequently,  B,  without  A*s  knowledge^ 
gave  to  Can  extension  of  time  for  (he  inaking  of  the 
mndiinef  an(£  also  instructions  for  an  increase  of  th4 
vuehanical  power : — 

Held,  as  between  A  and  C7,  that  A  and  B  were 
interested  as  ^partners  in  the  subject-matter  of  tfie  eon- 
traeiy  and  that  A  was  bound  by  B*s  instructions  to  C, 
and  could  not  treat  the  contract  a^  rescinded. 

This  was  an  action  to  recover  1,100/.,  paid  by  the 
plaintiff  to  the  defendant  upon  the  execution  of  cer- 
tain articles  of  agreement,  the  plaintiff  alleging  that 
such  agreement  had  been  broken  by  the  defendant. 

At  tho  trial,  before  Keating,  J.,  at  the  last  Liverpool 
Spring  Assizes,  there  were  produced,  on  the  part  of  the 
ItUintiff,  a  written  document,  dated  the  23rd  of  August, 
1861,  from  the  plaintiff  and  H.  Rautenfeld  to  the 
defendant,  in  which  they  recited  that  they  had  entered 
into  a  partnership,  and  proposed  certain  terms  of  con- 
tract for  the  manufacture  of  one  of  defendant's  ice- 
machines ;  and  articles  of  agreement  made  and  entered 
into  the  15th  of  October,  1861,  between  the  defendant, 
H.  M.  Lawrence,  of  the  one  part,  and  the  plaintiff,  H. 
Uiden,  of  Rio  de  Janeiro,  in  the  empire  of  the  Brazils, 
brewer,  and  H.  Rautenfeld,  lato  of  Her  Majesty's 
8>ii'vice,  gentleman,  of  the  other  part,  whereby,  after 
reciting  that  the  exclusive  privilege  of  introducing 
into  the  empire  of  the  Bnudls  a  refrigerating  apparatus 


of  the  defendant's  invention  had  been  granted  to  the 
defendant  for  ten  years  by  decree  of  the  Emperor  of 
that  state ;  and  that  the  said  H.  lieiden  and  H. 
Rautenfeld  had  contracted  with  the  said  H.  M.  Law- 
rence for  the  sale  to  them  of  one  of  his  patented  ice- 
machines  of  10-horse  power,  and  for  the  exclusive  right 
of  using  the  same  within  the  province  of  Rio  de  Janeiro 
under  the  said  patent  for  the  sum  of  3,300^.  ;  and  that 
tho  said  H.  Leiden  and  H.  Rautenfeld  had  agreed  "  to 
purchase  such  machine,  and  to  use  and  work  the  same 
as  partners  within  the  province  of  Rio  de  Janeiro 
aforesaid,"  and  it  had  been  arranged  between  them  and 
the  said  H.  M.  Lawrence  that  such  purchase-money, 
or  sum  of  3,300/.,  should  be  paid  in  manner  following ; 
that  is  to  say,  1,100/.  should  be  paid  down  by  the 
said  H.  Leiden  upon  the  execution  of  that  indenture, 
1,100/.  should  be  paid  by  the  said  H.  Rautenfeld  on 
trial,  and  the  remainder  by  the  said  H.  Leiden,  when 
the  machine  should  be  packed  up  and  ready  for  ship- 
ment, it  was  witnessed  that  the  said  H.  M.  Lawrence 
did  thereby  covenant  with  the  said  H.  Leiden  and  H. 
Rautenfeld  that,  for  the  consideration  thereinbefore 
mentioned,  the  said  H.  M.  Lawrence  would  make, 
construct,  and  finish,  by  the  end  of  January  then  next, 
for  the  said  H.  Leiden  and  H.  Rautenfeld,  a  machine 
or  apparatus  of  10-horse  power  capable  of  making  two 
tons  and  a  half  of  ice  in  twenty-four  hours,  &c.  And 
it  was  lastly  thereby  agreed  that  from  and  immediately 
after  the  payment  to  him  of  the  said  sum  of  3,300/.,  in 
manner  aforesaid,  they,  the  said  H.  Leiden  and  H. 
Rautenfeld,  should  have  the  exclusive  privilege  of 
using  and  working  such  machine  for  their  own  use  and 
benefit  within  tho  province  of  Rio  de  Janeiro,  fur  the 
term  of  ten  years  from  the  14th  of  August  then  last, 
or  for  such  period  as  the  said  decree  might  endure,  &c. 

A  receipt  for  1,120/.,  signed  by  the  defendant  Law- 
rence, and  given  by  him  to  plaintiff,  was  then  put 
in,  as  also  two  notices  from  the  plaintiff's  solicitors  to 
the  defendant  of  the  contract  being  rescinded  by  the 
plaintiff  in  consequence  of  the  machine  contracted 
for  not  being  ready  on  the  appointed  day.  The  de- 
fendant proved  that  the  said  H.  Rautenfeld  had  given 
him  authority  to  extend  the  time  for  the  completion  of 
the  contract  and  ordered  him  to  make  a  machine  of 
double  5-hor8e  power,  instead  of  one  of  10-horso 
power,  as  originally  agreed  for,  which  change  neces- 
sitated an  extension  of  the  time  ;  and  he  contended 
that,  as  Rautenfeld  was  the  plaintiff  Leiden's  partner, 
he  had  authority  to  vary  the  terms  of  agreement. 

The  jury,  following  the  direction  of  the  learned 
Judge,  found  for  the  defendant,  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  the  verdict  for  himself 
for  1,100/. 

A  rule  having  been  obtained  by  Overend,  Q.C., 
calling  on  the  defendant  to  show  cause  why  tho  verdict 
found  for  the  defendant  on  the  trial  of  this  cause,  and 
the  judgment  (if  any)  signed  thereon,  should  not  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff  for  the 
sum  of  1,100/.,  on  the  ground,  1st,  that  there  was 
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no  partnership  between  plaintiff  and  Rantenfeld,  but 
only  an  agreement  for  a  future  partnership  to  be  carried 
on  at  Rio  after  the  completion  of  the  machine ;  2nd, 
that,  if  a  partnership  existed,  still  Rautenfeld  had  no 
authority  to  vary  the  contract,  or  to  make  a  new  con- 
tract, without  the  consent  of  the  plaintiff ;  8rd,  that 
time  was  of  the  essence  of  the  original  contract,  and 
the  engine  was  different  from  the  original  engine  in  a 
material  particular ;  and,  4th,  that  the  order  given 
by  Rautenfeld  for  a  machine  of  two  5-horse  power 
was  a  new  contract,  and  was  not  in  writing,  and  was, 
therefore,  void  as  being  within  the  Statute  of  Frauds, — 

Edward  James,  Q.(7.,  sxAMdlish,  Q.C.f  now  showed 
cause  against  the  rule.  The  real  question  was,  whether 
the  plaintiff  Leiden  and  Rautenfeld  were  partners  ?  The 
contract  put  in  at  the  trial  recited  that  they  were 
partners  for  the  purpose  of  carrying  on  for  their 
common  benefit  an  exclusive  privilege  granted  to  the 
defendant  to  use  certain  refrigerating  machines  in  Rio. 
If  they  were  partners,  each  of  them  had  authority  to 
do  all  acts  necessary  to  carry  on  their  common  pur- 
pose. Though  one  had  agreed  to  pay  one  part  of  the 
money,  and  the  other  the  other,  yet  they  both  had 
agreed  to  pay  the  whole  sum,  and  the  defendant  had  a 
security  against  botk  It  was  agreed  between  them 
that  there  should  be  a  partnerahip,  and  that  it  should 
be  ancillary  thereto  that  they  should  buy  a  machine. 
But,  if  there  were  a  partnership,  any  one  of  the  part- 
ners might  dispense  with  a  part  of  the  contract,  as  was 
done  here  by  Rautenfeld. 

Overendf  Q.C.f  and.  Baylis,  in  support  of  the  rule, 
contended  that  the  articles  of  agreement  created  no 
partnership,  but  only  an  agency  with  respect  to  a 
single  transaction,  which  gave  no  right  to  vary  the 
contract.  The  agent  having  varied  the  contract,  there 
was  an  entire  failure  of  consideration  as  to  the  plaintiff. 
The  agreement  constituted  no  more  than  a  tenancy  in 
common  of  chattels,  which  was  not  a  partnership ;  or 
there  was  at  most  only  an  inchoate  and  incomplete 
partnership,  which  did  not  give  one  intended  partner 
any  authority  to  contract  on  behalf  of  another : 
Addison  on  CoiUrads,  638,  655. 

The  agreement  being  at  an  end,  the  plaintiff  is 
entitled  to  sue  alone  for  the  return  of  money  paid  by 
him: 

Innea  v.  Stephenson^  1  M.  ft  R.  145  ; 
Smith  V.  Mundy,  29  L.  J.  Q.  B.  172. 

Where  the  consideration  has  entirely  failed,  a  per- 
son who  had  paid  money  was  entitled  to  sue : 
Drirwr  v.  Burton,  17  Q.  B.  989  ; 
French  v.  Styring,  26  L.  J.  C.  P.  181. 

This  being  a  contemplated  partnership  in  reference 
to  a  single  transaction,  or,  in  other  words,  to  a  parti- 
cular thing,  its  terms  could  not  be  varied  by  one  of 
the  contracting  parties.  It  was,  in  fact,  no  partner- 
ship at  all. 

[Wilde,  B. — It  is  clear  that  this  was  not  a  partner- 
ship with  reference  to  a  single  transaction :  it  was  a 


partnership  to  carry  on  a  certain  business,  and  for  the 
purpose  of  that  business  to  buy  a  particular  machine. 
That  machine  might  be  destroyed,  and  another  sub- 
stituted in  its  place.] 
Reference  was  also  made  to 

Siory  on  Agency,  §  126,  pp.  146,  146  n  (last  ei) ; 

Wheatcrofi  v.  Hickman,  9  C.  B.  (N.  8.)  47 ; 
8  a,  of  L.  Ca,  268. 

Paley  on  Agency,  2  ; 

Brady  v.  Todd,  9  0.  B.  (n.  8.)  592. 

Bramwell,  B. — ^We  are  all  of  opinion  that  this 
rule  should  be  discharged.  The  ground  on  which  I 
come  to  that  decision  is  that,  whatever  might  be  the 
rights  and  duties  as  between  Rautenfeld  and  the 
plaintiff,  it  was  competent  to  the  former  to  exonerate 
the  defendant  from  the  terms  entered  into  by  all  three. 
It  being  competent  to  him  to  exonerate  the  defendant, 
he  has  done  so.  On  that  groimd  the  rule  should  be 
discharged. 

Channell,  B. — I  am  of  the  same  opinion.  I  think 
there  is  no  ground  whereon  the  plaintiff  is  entitled  to 
recover  the  1,1007.  There  has  been  no  default  on  the 
part  of  the  defendant  that  should  deprive  him  of  the 
benefit  of  his  contract  I  come  to  my  conclusioQ  upon 
the  legal  effect  of  the  documents. 

Wilde,  B. — I  am  of  the  same  opinion,  but  on  the 
broader  ground,  that  there  really  was  between  the* 
two  parties  a  partnership  from  the  very  beginning. 
We  have  not  the  deed  of  jiartnership,  and  can,  there- 
fore, only  come  to  a  conclusion  from  what  is  recited 
by  both.  The  recital  in  the  document  of  the  28ni 
of  August,  is  thus  : — **Mr.  H.  Leiden,  proprietor  of 
a  brewery  in  Rio  de  Janeiro  on  the  one  hand,  and  Mr. 
Henry  Rautenfeld,  your  legal  representative,  on  the 
other,  have  entered  into  partnership  to  use  and  put  in 
practice  for  their  mutual  benefit  in  this  city  the  right 
of  an  exclusive  privilege  granted  to  you  by  the 
imperial  decree.  No.  2817,  dated  the  14th  of  August, 
1861."  That  is  the  strongest  evidence  against  the 
plaintiff  that  he  has  entered  into  a  partnership  not 
only  for  the  purchase  of  a  machine,  but  for  carrying 
on  a  partnership  of  the  kind  alleged.  An  agreement 
for  carrying  out  a  partnership  and  for  purchasing  a 
machine  for  that  object,  is  strong  evidence  of  a  part- 
nership. In  the  course  of  their  agreement  they  recite 
again  what  had  taken  place  between  them  as  partners. 
They  cannot,  therefore,  contend  that  the  one  had  not 
authority  to  bind  the  other  for  the  purpose  of  that 

partnership. 

Rvle  dischargd. 


I.! 


Geebe  v.  C.  J.  Mabe. 


27  Kay,  1868. 

Fraudulent  Preference, 

Defendant,  a  bankrupt,  with  a  view  to  getting  ^ 
proceedings  in  bankruptcy  annulled,  arranged  to  pay  <^ 
composition  of  5s,  in  the  pound  to  all  his  erMors,  if^i 
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fromised  an  additional  composition  of  58.  in  tha  pound 
to  two  of  (hem,  the  plaintiff  and  another.  For  the 
purpose  of  securing  that  additional  composition  a  HU 
was  accrued  by  the  defendants  brother,  and  given  to 
ihephintiff.  That  bill  became  overdue,  and  the  plaintiff 
teas  about  to  sue  thereon,  when  the  defendant  mortgaged 
to  him  his  policy  of  assurance,  and  covenanted  to  pay 
the  premiums  that  became  due  on  the  policy.  The  first 
premium  not  having  been  paid,  the  plaintiff  declared 
for  the  amount,  when  the  defendarU  pleaded  that  the 
mortgage  was  given  to  the  plainHf  in  flraud  of  the  other 
creditors : — 

Held,  on  demurrer,  thai  the  plea  toas  an  answer  to 
the  dularatUm,  and  that  the  plaintiff  was  not  entitled 
to  recover. 

The  declaration  alleged  that,  by  indentnre  dated  the 
9th  of  September,  1858,  and  made  between  the  de- 
fendant of  the  one  part,  and  Thomas  Geere  and  the 
plaintiff  of  the  other  part,   after  reciting  that  one 
Samuel  Mare,  the  brother  of  the  defendant,  0.  J.  Mare, 
was  indebted    to    the  said  Thomas  Geere   and  the 
plaintiff  in  the  sum  of  1,487/.  19*.  lOd.  upon  an  over- 
dae  bill  of  exdumge  therein  described,  and  that  the 
said  Thomas  Goere  and  the  plaintiff  had  threatened  to 
commence  legal  proceedings  against  the  said  Samuel 
Maro  to  enforce  the  payment  of  the  said  bill ;  but  that 
the  defendant  C.  J.  Mare  had  applied  to,  and  requested, 
the  said  Thomas  Geere  and  the  plaintiff  to  abstain 
from  such  proceedings  ujwn  his  securing  to  them  the 
said  sum  of  1,487/.  I9s,  lOd.  by  mortgage  of  the  policy 
of  a&surance  thereinafter  mentioned,  which  they  had 
agreed  to  do,  tlie  defendant  C.  J.  Mare,  assigned  to 
the  said  Thomas  Geere  and  the  plaintiff,  their  executors, 
&«.,  the  said  policy  of  assurance,  subject  to  redemp- 
tion, as  in  the  said  indenture  provided.    And  the 
defendant,    C.    J.    Mare,   covenanted  with    the   said 
Thomas  Geero  and  the  plaintiff  to  pay  all  sums  of 
money  and  premiums  that  should  become  due  on  the 
said  x>olicy,  ftc. 

Alleged  breach,  the  nonpayment  of  the  annual  pre- 
mium. 

1st  plea,  that,  before  the  accepting  of  the  bill  of 
exchange  in  the  declaration  mentioned,  and  the  making 
of  the  indenture  in  the  said  declaration  mentioned,  the 
defendant,  C.  J.  Mare,  was  indebted  to  the  plaintiff 
and  the  said  Thomas  Geere  in  5,951/.  19«.  7d.,  and 
to  others  in  divers  large  sums,  and  that,  being  in 
embarrassed  circumstances,  he  proposed  to  his  creditors 
a  composition  of  5s.  in  the  pound,  which  they  agreed 
to  accept  in  full  satisfaction  and  discharge  of  their 
rpspcctive  debts.  **And  the  defendant  further  saith, 
that  before  and  at  the  time  of  the  making  of  the  said 
agreement,  and  of  the  carrying  out  of  the  same, 
it  was  unlawfully  and  fraudulently  agreed,  by  and 
Vtween  the  plaintiff  and  the  said  Thomas  Geere  and 
the  defendant  and  the  said  Samuel  Mare  in  the  decla- 
ration and  hereinafter  mentioned,  without  the  know- 
ledge or  eottumaX,  and  in  frand  of  the  said  last-men- 


tioned other  creditors,  and  in  order  to  give  the  plaintiff 
and  the  said  Thomas  Qeere  a  fraudulent  preference 
beyond  the  said  last-mentioned  other  creditors,  and  to 
induce  the  plaintiff  and  the  said  Thomas  Geere  to 
accept  the  said  proposal  to  be  a  party  to  the  said  first 
mentioned  agreement,  that  he,  the  defendant,  should 
then  secure  to  the  plaintiff  and  the  said  Thomas  Geere 
an  additional  and  further  composition  of  5^.  in  the 
pound  upon  their  said  debt,  and  that  the  same  shoiild 
be  secured  in  manner  following"  ;  that  is  to  say,  that 
plaintiff  and  Thomas  (xeere  should  assign  their  debt  to 
Samuel  Mare,  and  Samuel  Mare  should  accept  the  bill 
in  the  declaration  mentioned  for  1,487/.  19«.  lOd,  as  a 
security  for  the  payment  of  the  said  additional  and 
further  composition  of  Ss.  in  the  pound,  and  that 
defendant  should  procure  the  payment  of  the  first 
instalment  to  Samuel  Mare,  who  should  pay  over  the 
same  to  the  plaintiff  and  Thomas  Geere.     The  plea 
further  alleged,  that  the  agreement  was  earned  out, 
and  that  defendant  procured  payment  of  the  first 
instalment  to  Samuel  Mare,  who  paid  it  over  to  the 
plaintiff  and  Thomas  Geere  :  and  further,  that  there 
was  no  consideration  or  value  for  the  said  bill  of 
exchange,  except  as  aforesaid ;  that  the  said  biU  was 
overdue  and  unpaid  at  the  time  of  the  making  of  the 
said  indenture ;  and  that  the  defendant,  plaintiff,  and 
Thomas  Geere  had  full  notice  of  all  the  matters  and 
things  in  this  plea  hereinbefore  set  forth. 

The  second  plea  alleged  defendant's  bankruptcy ; 
that  the  other  creditors  assented  to  the  bankruptcy 
being  annulled  on  the  defendant's  agreeing  to  pay  a 
composition  of  5s.  in  the  pound  ;  that  the  plaintiff  and 
T.  Geere  refused,  unless  a  further  composition  of  5s.  in 
the  pound  were  secured  to  them ;  that,  therefore,  a 
fraudulent  agreement,  (as  in  the  first  plea,)  was  entered 
into  to  secure  such  further  composition,  in  pursuance 
whereof  the  said  bill  of  exchange,  in  the  declaration 
mentioned,  was  drawn  by  the  plaintiff  and  T.  Geere 
upon,  and  accepted  by,  the  said  Samuel  Mare  ;  and 
that  that  agreement  was,  in  other  respects,  carried  out. 
Demurrer  to  both  pleas,  and  joinder  in  demurrer. 

Murphy,  for  the  plaintiff,  admitted  that  nothing 
could  prevent  the  taint  of  illegality  from  attaching  to 
the  original  liability  of  Samuel  Mare  ;  but  contended 
that  inasmuch  as  the  defendant  here  was  a  stranger  to 
the  original  transaction,  the  case  was  distinguishable 
from  one  that  at  first  sight  appeared  to  be  very  strong 
against  him,  viz., 

Jfisher  V.  Bridges,  8  El.  ft  B.,  Ex.  Ch.  642. 

The  present  transaction  was  too  remote  to  be  affected 
by  the  original  illegality,  ^ 

Smith  V.  Bromley,  2  Doug.  696  note. 

[8hee,  Serjt.,  mentioned 
Knight  v.  HurU,  5  Buig.  432.] 

The  plaintiff  having  threatened  to  sue  Samuel  Mare, 
the  defendant,  in  order  to  induce  him  not  to  sue,  gave 
the  bill  in  question.  That  was  a  new  transaction,  the 
consideration  for  which  was  the  promise  not  to  sue 
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Saniut'l  Mare  ;  and  the  principle  of  Fisher  v.  Bridges 
did  not  apply.     He  also  referred  to 

Collins  V.  Blantem,  1  Sm.  L.  C.  285. 

Shte,  Serf.,  for  the  defendant,  remarked  that  his 
client  was  not  a  stranger  to  the  original  agreement, 
and  was,  therefore,  entitled  to  the  benefit  of  the  pleas. 
The  defendant  gave  the  mortgage  in  pursuance  of  the 
same  contijiuing  illegal  arrangement  to  give  the  plain- 
tiff 5s.  in  the  pound  more  than  the  remainder  of  the 
creditors. 

In  Fisher  v.  Bridges^  suprd.  Lord  Campbell  laid  it 
down  that  those  securities  were  tainted  with  the  original 
illegality,  which  were  given  "under,  or  in  contempla- 
tion, or  furtherance  of,  the  original  illegal  agreement" 
And  in  Knight  v.  Hunt  (uM  suprd),  Jervis,  C.J.,  at 
p.  649,  made  some  remarks  to  the  same  effect. 

Pollock,  C.B.— "We  are  all  of  opinion  that  this 
case  falls  within  the  principle  laid  down  in  Fisher  v. 
Bridges,  and  tha^  therefore,  the  plaintiff  is  not 
entitled  to  recover.  The  facts  are  in  a  small  compass. 
For  the  purpose  of  getting  the  plaintiff  to  consent  to 
the  annulling  of  defendant's  bankruptcy,  a  bill  was 
given,  in  fraud  of  the  other  creditors,  by  the  present 
defendant,  accepted  by  Samuel  Mare  on  behalf  of  the 
defendant.  That  bill  becoming  overdue,  and  the 
plaintiff  threatening  to  sue  Samuel  Mare,  the  defen- 
dant, in  order  to  prevent  the  exposure,  gave  a  mort- 
gage of  his  policy  of  assurance,  and  covenanted  to  pay 
the  premiums  that  should  become  due  thereon.  The  bill, 
therefore,  was  given  to  exonerate  a  third  person  ;  but 
the  third  person  was  the  original  debtor,  the  defendant 
himself.  The  Court  do  not  sec  that  this  case  differs 
from  that  of  Fisher  v.  Bridges,  by  which,  therefore, 
wo  are  Iwund.  Our  judgment  must  consequently  bo 
for  the  defendant. 

BiiAMWKLL,  B. — It  seems  to  me  that  the  defendant 
is  neither  better  nor  worse  off  than  Samuel  Mare. 
What  the  defendant  did  was  done  with  a  view  to 
secure  payment  of  part  of  the  illegal  debt  If  that 
debt  cannot  be  enforced  against  the  original  debtor, 
neither  can  it  be  against  any  person  who  is  security  for 
him.  The  plaintiff  ought  to  be  no  better  off  than  if 
the  defendant  had  been  the  original  debtor.  Upon 
the  reason  of  the  thing,  the  plaintiff  is  not  entitled  to 
recover  upon  the  mortgage  security,  that  indenture 
having  been  given  to  secure  the  payment  of  the 
original  debt,  which  was  fraudulent. 

Wilde,  B. — I  am  of  the  same  opinion,  for  this  deed 
really  was  executed  by  the  defendant  for  the  original 
purpose  of  giving  to  one  creditor  5s.  in  the  pound 
more  than  the  rest.  Therefore,  the  present  case 
differs  much  from  that  of  a  stranger.  When  it  is 
stripped  of  its  ambiguity,  it  is  clear  that  the  defendant 
docs  himself,  by  this  deed,  attempt  to  give  effect  to  the 
original  intention  of  giving  5s.  in  the  pound  more  to 
the  plaintiff  than  to  the  other  creditors. 

Judgment/or  defendant. 


,.\ 


Banbttky  v.  Whttk  and  AnoUier. 


29  Mat,  1863. 

BUls  of  Sale  ic<— 17  <k  18  Vid.  c.  36,  «.  1- 
Description — Attesting  Witness — JRegiUratm 
— Seizure  tovUdn  Tv>t7Uy-0fM  Days  from  Dak 
of  BUI  of  Sale. 

Where  the  affidavit  made  by  the  aUesting  ivUnm  at 
the  time  of  filing  a  bill  of  sale  contained  the  witness  $ 
2)roper  description  and  occupation  only  by  referena  to 
the  bill  of  sale  : — 

Held,  by  Pollock,  C.B.,  that  that  teas  a  sufficirnt 
description;  and  by  Pollock,  C.B.,  and  Bramwdl,  £., 
that,  even  assuming  the  filing  of  the  bill  of  sale  to  he- 
defective  by  reason  of  there  being  no  proper  affidaril, 
yet,  03  the  execution  creditor  seized  trithin  the  twinttj- 
one  days  allowed  for  registration,  he  toas  debarred 
from  taking  advantage  of  the  bill  of  sale  having  Um 
irregularly  filed. 

This  was  an  interpleader  issue,  directed  to  try  the 
validity  of  a  bill  of  sale  given  by  the  judgment  debtor, 
one  Samuel  Banbury,  to  his  mother,  the  present 
plaintiff. 

The  defendant  was  the  execution  creditor. 

The  following  were  the  material  facts  : — 

In  1862,  the  judgment  debtor,  Samuel  Banbnrr, 
being  pressed  by  his  creditors,  and  owing  money  to 
his  mother,  the  present  plaintiff,  by  bill  of  sale,  datci 
the  12th  of  November,  1862,  assigned  to  her  certain 
farming  stock  and  other  effects,  to  secure  the  repay- 
ment of  his  debt.  The  attesting  witness  to  the  said 
bill  of  sale  described  himself  as  "  Christr.  V.  Bridg- 
man,  Solr.  Tavistock." 

The  affidavit  of  duo  execution  made  by  the  attesting 
witness  was  as  follows  : — 

**  I,  Christopher  Vickty  Bridgman,  of  Tavistock,  in 
the  county  of  Devon,  gentleman,  make  oath,  Ac,  that 
the  bill  of  sale,  &c.,  was  duly  made,  ftc,  in  the 
presence  of,  and  duly  attested  by  me  .  .  .  and  that  I 
am  the  attesting  witness  to  the  said  bill  of  sale,  and 
that  my  residence  and  occupation  hereinbefore  set 
forth  is  the  true  description  of  my  residence  and 
occupation. " 

The  bill  of  sale  was  registered  on  the  15th  of  'So- 
vember,  and  execution  put  in  by  the  sheriff,  at  the  suit 
of  the  execution  creditor,  upon  the  20th.  At  the  trial, 
at  the  last  Devon  Spring  Assizes,  a  verdict  was  enten^ 
for  the  plainliff,  with  leave  reserved  to  move  to  ciitfr 
the  verdict  for  the  defendants,  on  the  ground  of  there 
being  no  proper  description  of  the  attesting  witness  in 
the  above  affidavit,  in  compliance  with  the  Bills  of 
Sale  Act,  17  &  18  Vict.  c.  36,  s.  1. 

A  rule  nisi  accordingly  having  been  obtained, 

Coleridge,  Q.C.,  and  Lopes,  now  showed  canse. 

We  rely  upon  two  points. 

1st  That  the  description  and  oocnpfttion  of  the 
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attesting  witness  need  not  be  set  out  in  the  affidavit, 
it  being  sufficient  if  they  can  be  ascertained  by  refer- 
ence to  the  bill  of  sale, 

Jlauth  y.  JUmblot,  28  L.  J.  Q.  B.  240  ; 

TiUan  V.  Sarumer,  8  H.  &  N.  280. 
The  affidavit  says  that  the  deponent  was  the  attest- 
ing iritness  to  the  bill  of  sale,  and  it  is  not  disputed 
that  the  witness's  proper  description  is  set  out  in  the 
attestation  thereto.        * 

2nd.  Assuming  that  the  bill  of  sale  was  not  pi'oporly 
filed,  it  is  nevertheless  valid,  because  the  effects  com- 
prised therein  were  seized  before  the  expiration  of  the 
time  within  which  it  might  have  been  filed, 

Marples  v.  HarUey,  80  L.  J.  Q.  B.  92. 
The  bill  of  sale  might  have  been  properly  registered 
within  the  twenty-one  days  had  it  not  been  for  the 
seizure,  and  the  Jxma  fdes  here  is  undisputed.    They 
cited  in  addition. 

Minister  v.  PriM,  1  F.  &  F.  686. 

Kingdon  supported  the  rule.  The  interpleader  order 
was  granted  after  the  twenty-one  days  allowed  for 
registration  had  expired. 

[Bramwell,  B. — The  strongest  point  against  you 
is,  that  the  assignee  was  deprived  of  the  power  of 
taking  away  the  goods.] 

[Pollock,  C.B. — I  cannot  see  how  a  person  is  worse 
off  by  filing  a  defective  bill  of  sale  than  if  he  had  filed 
none  at  all.] 

If  the  Court  is  against  me  on  the  second  point,  it  is 
Q^lcss  arguing  that  as  to  the  description  in  the  affi- 
davit.   He  cited, 

Pickard  v.    Bretz^   29  L.  J.   Ex.    18 ;    s.   c.   5 
H.  &  N.  8. 

PoLi/)CK,  C.B. — This  rule  should  be  discharged. 
The  case  of  Marples  v.  HartUy  is  a  direct  authority 
a.<^  to  the  second  point  taken  by  Mr.  Coleridge.  1  can- 
not imagine  that  the  registration  of  a  bill  of  sale  in  an 
im]>erf6ct  manner  can  make  the  assignee  worse  otT 
than  if  there  had  been  no  attempt  at  registration  at 
^H-  I  think  Mr.  Coleridge^s  first  point  also  is  as  good 
as  the  second.  In  the  case  of  Pickard  v.  Bretz,  cited 
from  5  H.  &  N. ,  the  Court  said  that  the  statute  was  not 
complied  with,  because  the  occupation  of  the  grantor  was 
JK't  snfficiently  stated  in  the  affidavit ;  but  Watson,  B., 
who  was  a  remarkably  accurate  Judge,  says,  in  deliver- 
ing judgment,  that  "provided  the  affidavit  shows  the 
wciipation  by  referrence  to  the  bill  of  sale,  that  would 
W  sufficient."  The  affidavit  here  refers  to  the  bill  of 
^le,  and  says  that  the  occupation  and  residence  of  the 
attesting  witness  are  there  accurately  set  forth. 

Bramwell,  B. — I  also  think  this  rule  should  be 
<li."<<'harged.  As  to  the  latter  point  mentioned  by  my 
I^rd,  1  say  nothing.  The  case  of  Marples  v.  Hartley 
is  directly  in  favour  of  Mr.  Coleridge's  second  point 
A.s-suniing  that  the  registration  was  defective,  how  can 
that  make  a  man  worse  o£f  than  if  there  had  been  no 
registration  at  all.    It  is  manifest  to  my  mind  that 


the  registration  might  have  been  set  right.  The  goods 
being  seized  within  the  twenty-one  days,  they  would 
not  then  be  in  the  possession  or  apparent  possession  of 
the  grantor. 

BuU  discharged. 


29  Mat, 


Ex.  1 

AY,  1863.     J 


Bush  and  Another  v,  Martin. 


6  <fc  7  Vkt.  c.  73, «.  Zl— Attorney  ^Signed  BUI 
— Statute  of  Limitations — Acknowledgment. 

Where  an  attorney  was  employed  as  clerk  at  a  fixed 
salary,  by  improvcTnerU  commissioners  appointed  under 
a  local  Act : — 

Held,  that  no  signed  hill  need  he  delivered  to  make  the 
commissioners  liable  for  the  salary. 

Where  a  local  Act  prodded  that  five  of  the  commis- 
sioners to  he  appointed  thereunder  should  have  power  to 
hind  the  rest  by  their  adSf  d&c,  and  a  report  loae  signed 
and  issued  by  tJiree  such  commissioiiers,  with  a  schedule 
annexed,  which,  under  the  head  of  **  liabilities,"  in- 
cluded the  plaintiff's  debt,  which  report  was  afterwards 
assented  to  and  accepted  by  upwards  of  five  of  the 
commissioners,  and  ordered  to  be  printed: — 

Held,  Viat  what  had  been  done  did  not  constitute  a 
sufficient  acknowledgment  to  take  the  case  out  of  the 
Statute  of  Limitations, 

This  was  an  action  to  recover  salary,  brought  by  the 
plaintifis  as  executors  of  John  Bush,  formerly  a  soli- 
citor, against  the  defendant,  who  was  clerk  to  the 
Improvement  Commissioners  of  Bradford,  in  the 
county  of  Wilts.  The  testator  had  been  employed  in 
obtaining  a  Local  Improvement  Act  for  Bradford — ^viz. , 
the  2  &  3  Vict.  c.  Ixiii. — and  afterwards  acted  as  clerk 
to  the  Commissioners  appointed  thereunder.  This 
office  he  held  down  to  the  year  1851,  without  any  fixed 
salary,  but  in  the  latter  year  it  was  agreed  between 
him  and  the  Commissioners  that  he  should  be  paid  for 
his  services  by  a  salary  of  85^.  a  year.  Under  this 
arrangement  he  continued  clerk  down  to  the  time  of 
his  death  in  1857.  The  last  payment  made  to  the 
deceased  was  on  the  17th  December,  1853,  and  the 
Commissioners  now  refused  to  pay  the  present  claim, 
alleging  that  they  could  not  make  a  rate  for  the 
purpose. 

It  appeared  that  in  1859,  at  a  meeting  of  the  Com- 
missioners, at  which  more  than  five  were  present,  a 
sub-committee  consisting  of  three  was  appointed  to 
investigate  the  accoimts  of  the  Commissioners,  and  to 
make  a  report  of  the  same.  In  that  year,  accordingly, 
the  committee  so  appointed  duly  made  its  report, 
signed  by  the  three  Commissioners,  with  a  schedule 
annexed,  wherein,  under  the  head  of  liabilities,  was  an 
item  of  110^.  16^.  8d.  for  salary  earned  by  Bush  down 
to  the  time  of  his  death.  The  schedule  also  contained 
a  general  statement  of  the  liabilities  of  the  Com- 
missioners.   This  report  was  afterwards  presented  at 
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a  meeting  of  the  Commissioiicrs,  at  which  meeting  more 
than  five  were  present,  and  it  was  unanimously  ordered 
that  the  report  be  accepted,  and  that  the  same  should 
be  printed  and  forwarded  to  each  Commissioner.  By 
sect.  10  of  the  local  Act  it  is  enacted,  that  all  the 
powers,  &C.,  of  that  Act  may  be  exercised  by  a 
majority  amounting  to  five  of  the  Commissioners  pre- 
sent at  any  meeting,  and  that  their  signatures  should 
have  the  same  force,  &c.,  and  that  all  acts,  Ac.,  at 
such  meetings  should  be  entered  in  a  book  of  pro- 
ceedings. In  pursuance  of  the  report,  two  rates  were 
made  by  the  Commissioners  la  order  to  liquidate  the 
debts  mentioned  in  the  schedule.  At  the  trial  before  Mr. 
Seijeant  Shee  (Commissioner)  at  Devizes,  at  the  last 
"Wiltshire  Spring  Assizes,  a  verdict  was  found  for  the 
plaintiffs  for  the  full  amount  claimed,  leave  being 
reserved  to  move  to  enter  the  verdict  for  the  defen- 
dant, or  for  a  non-suit,  on  the  ground  that  a  signed 
bill  had  not  been  delivered  pursuant  to  the  6  &  7  Vict. 
c.  78,  s.  87,  or  to  reduce  the  verdict  to  the  sum  of  70^., 
on  the  ground  of  there  being  no  sufficient  acknow- 
ledgment to  defeat  the  operation  of  the  Statute  of 
Limitations.  A  rule  nin,  accordingly,  having  been 
obtained, 

Kinglahe,  Scrjl.,  and  Lapea,  now  showed  cause. 
1st.  The  work  was  done  qud  clerk,  though  Bush  was 
an  attorney,  and  not  qud  attorney.      What  item  is 
there  which  could  be  taxed  in  a  salary  of  85/.  a-year  ? 

SmUh  v.  Dimes,  19  L.  J.  Ex.  62  ; 

Allen  V.  Aldridge,  5  Beav.  401. 
The  case  of 

Philby  V.  Bazle,  8  C.  B.  (n.  b.)  647, 
ia  not  an  authority  against  us,  for  it  is  obvious  that 
the  proi>er  costs  out  of  pocket  could  not  be  ascertained 
until  the  Master  considered  the  lump  sum.  There  ia 
no  evidence  that  Bush  acted  at  all  as  an  attorney, 
and  a  signed  bill  could  not  be  made  out  in  such  a  case 
as  this. 

2nd.  There  was  a  sufficient  acknowledgment  in 
writing  to  take  the  case  out  of  the  Statute  of  Limita- 
tions. The  report  of  the  Finance  Committee  was 
printed  and  made  public,  and  a  resolution  assenting 
to  and  accepting  it,  was  agreed  to  by  five  of  the  Com- 
missioners. There  was  an  acknowledgment  in  writing 
(and  whether  made  to  a  third  person  or  not,  is  imma- 
terial) of  a  debt,  from  which  a  promise  to  pay  could 
be  inferred.  The  acknowledgment  is  tmconditional, 
and  the  very  debt  itself  is  contained  in  the  schedule. 
The  acknowledgment  need  not  be  made  to  the  creditor 
himself.  Before  the  9  Geo.  4,  c.  14,  a  mere  verbal 
acknowledgment  to  a  third  person  was  sufficient,  and 
it  is  submitted  that  a  similar  acknowledgment  made 
now  in  writing,  would  have  the  same  effect  The  Act 
only  affected  the  mode  of  proof. 
They  cited, 

Haydtm  v.  WUliams,  7  Bing.  163 ; 

PooU  V.  Smith,  Holt,  144'; 

Eicke  V.  Nokea,  1  M.  &  Bob.  859  ; 


Everett  v.  Bobertson,  1  EL  &  £L  16; 
Addison  an  CoiUracta^  1008. 

Bullar  supported  the  rule. 

There  was  no  acknowledgment  at  all,  and  1  pa.*^} 
over  the  question  of  its  having  been  made  to  a  tMnl 
person.  The  Commissioners  could  only  do  valid  acu 
at  a  meeting  where  there  was  a  qxtorum  of  five.  As 
to  a  signed  bill  being  necessary  in  the  present  case,  1 
also  rely  upon 

Smith  V.  Dimes,  iibi  suprd. 

The  question  is,  whether  a  person  having  been  em- 
ployed as  an  attorney,  and  also  as  clerk,  the  statute 
applies,  and  I  contend  it  does.  The  duties  required 
under  this  special  Act  were  those  which  an  attorney 
alone  could  perform.     In  the  case  of 

Allen  V.  Aldridge,  ubi  suprd, 
the  relation  of  attorney  and  client  did  not  exist. 

Pollock,  C.B. — I  think  the  rule  should  be  mad'^ 
absolute  to  reduce  the  verdict  to  701,    The  objection 
on  the  part  of  the  defendant  that  there  has  been  no 
signed  bill  delivered,  cannot,  I  think,  be  sustained.  It 
is,  no  doubt,   constantly  necessary  that  the  person 
holding  the  office  which  Mr.  Bush  did  should  be  an 
attorney ;  but  the  claim  here  is  simply  for  saUiy, 
and  nothing  more,   and  for  this  reason  no  bill  was 
necessary.     It  is  the  common  practice  now  for  pnbUi^ 
bodies  to  employ  attorneys  as  clerks,  and  in  such  ca^ 
the  remuneration  is  most  frequently  by  a  fixed  salary'. 
The  attorney  makes  no  charge  other  than  the  salai}, 
and  he  transacts  the  business  of  his  employers.    The 
objection,   therefore,   of  there  being  no  signed  I'l'l 
cannot    prevail.     As    to    the  question    of  acknow- 
ledgment, I  cannot  see  how  anything  done  by  th' 
Finance  Committee  can  amount  to  that.    The  C3i< 
of  Emery  v.  Day  (1  Or.  M.  &  R.  2411),  goes  far  t" 
show  that  what  was   done  did  not  amount  to  ao 
acknowledgment 

Beam  WELL,  B. — I  am  of  the  same  opinion.  3Ir, 
Bullar  puts  the  case  of  a  man  doing  work  as  ^ 
attorney,  and  thereby  making  a  signed  bill  necessai}* ; 
but  the  payment  here  was  to  be  by  salary,  and  tbt 
makes  all  the  difference.  In  the  first  case  he  migtt 
be  discharged  at  any  moment,  but  as  soon  as  he  is  y^'- 
by  salary  it  is  clear  to  my  mind  that  the  employnitiii 
is  not  as  an  attorney.  On  this  point,  therefore,  tli 
rule  should  be  discharged.  As  to  the  second  p^'iot, 
the  acknowledgment  to  take  the  case  out  of  the  Statutf 
of  Limitations  must  be  signed  by  as  many  as  IiaTe 
power  to  charge  the  body  of  Commissioners.  Htrt, 
however,  the  report  was  signed  only  by  three,  in  tli' 
first  instance.  True,  it  was  afterwards  assented  to  1} 
upwards  of  five,  and  although  that  may  certainly  bi 
evidence  of  an  acknowledgment,  it  is  nothing  morv. 
The  acceptance  of  the  resolution  clearly  was  not  a.i 
acknowledgment. 

Rule  absolute  to  reduce  UU  vofdid  to  7i> 


-•V'. 
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30  Hay,  1863. 

Conm—CocKBUKS^  C.J.,  Pollock,  C.B.,  Willtahb, 
and  Crohftok,  JJ.,  and  Brahwell,  B. 

Indictment — Armed  with  IntetU  to  Break  and 
Enter  hy  Night,  dhc—U  A  25  YicU  c  96, 

«.  58. 

Where  prisoners  art  charged  with  being  armed  with 
inUtU  to  break  and  enter  any  house  or  building  in  tlu 
night,  there  must  be  jfroved  an  intent  to  break  and  enter 
a  particular  house  or  building  specifically  described  in 
the  indictment. 

Case  stated  by  the  Chairman  of  the  Snfiblk  Quarter 
Seanons  holden  at  Bury  St  Edmunds. 

The  priAonera  were  indicted  for  having  been  ''  found 
by  night,  to  wit  at  the  hour  of  half-past  three  in  the 
morning  of,  Ac,  anned  with  a  certain  dangerous  and 
offeiuiTe  weapon  and  instrument,  to  wit  a  loaded  gun, 
with  intent  then  to  break  and  enter  a  building,  to  wit 
a  malting,  and  to  commit  a  felony  therein,  against  the 
form  of  the  statute,  &c.,  and  against  the  peace,  &c." 

It  having  been  proved  that  the  prisoners  were 
found  in  a  field  adjoining  to  three  separate  and  distinct 
maltings,  and  that  they  were  going  in  a  direction 
which  would  lead  them  to  any  one  of  the  three,  the 
maltings  being  the  property  and  in  the  occupation  of 
threo  different  owners — viz.,  Coe,  Ardley,  and  Bran- 
whaite — the  counsel  for  the  prisoners,  at  the  conclusion 
of  the  case  for  the  prosecution,  objected  that  the 
indictment  ought  to  have  stated  the  ownership  of  the 
building  mentioned,  and  the  place  where  it  was 
situate.  Ko  amendment  was  made.  The  prisoners 
were  both  found  guilty,  and  each  was  sentenced  to 
three  years  penal  servitude. 

The  question  submitted  for  the  consideration  of  the 
Court  of  Criminal  Appeal  was,  whether  under  the 
circumstances  above  stated,  the  prisoners  were  rightly 
convicted. 

Bulwer  for  the  prisoners. — The  conviction  is  bad. 
There  is  no  statement  in  the  indictment  as  to  where 
the  offence  was  committed.  The  indictment  ought  to 
have  stated  who  was  the  owner  of  the  building  which 
it  is  alleged  the  prisoners  intended  to  break  and  enter, 
and  also  the  place  where  it  was  situated.  A  man  might 
have  an  intent  to  break  into  his  own  malting.  He 
cited 

Russell  on  Crimes,  vol.  1,  479,  824  ; 

Starhie*s  Criminal  Pleading,  **  Indictment ;" 

Regina  v.  Ridley,  Russ.  k  By.  515. 

Orridge  for  the  prosecution. — ^Where  the  offence  is 
not  local,  it  is  not  necessary  to  allege  a  certain  place  or 
property  aa  the  object  of  the  offence,  otherwise  on  a 
charge  of  general  burglarious  intent  it  would  be 
necessary  to  put  the  description  of  every  house  in 
town  in  the  Indictment 


CocKBUBN,  C.J.— The  question  is,  what  offence  ia 
created  by  the  Legislature  I  The  fact  of  a  man  being 
found  by  night  armed  with  a  dangerous  or  offensive 
weapon  or  instrument,  does  not  of  itself  warrant  the 
conclusion  that  he  intended  to  break  and  enter  a 
dwelling  house  or  other  building.  This  is  not  the 
offence  which  the  Legislature  intended  to  create.  I 
think  there  must  be  a  definite  intention  to  break  and 
enter  into  some  dwelling-house  or  building.  With 
reference  to  this  indictment,  it  is  not  enough  to  say 
generally  that  the  prisoners  intended  to  break  into  a 
building,  without  specifying  a  particular  building. 
In  criminal  procedure,  as  the  prisoner  cannot  ask  for  a 
new  trial  on  the  ground  of  surprise,  we  must  not 
depart  from  that  rule  which  requires  particularity  in 
the  statement  of  the  offence.  The  jury,  in  trying  the 
prisoner,  ought  to  know  the  precise  charge  sought  to 
be  proved,  and  the  prisoner  is  entitled  to  know  what 
dwelling-house  or  other  building  he  is  charged  with 
intending  to  break  and  enter.  I  am  of  opinion  that 
the  conviction  is  bad. 

Pollock,  C.B.— I  think  the  conviction  is  bad.  It 
was  never  intended  by  this  section  that  a  person  in 
possession  of  a  dangerous  instrument  by  night  should 
be  apprehended  and  made  liable  to  be  convicted  of 
having  an  intention  to  commit  a  burglary  somewhere. 

WiLLiAHs,  J. — I  am  of  the  same  opinion.  To 
warrant  a  conviction  under  the  58th  sect,  of  the 
statute,  it  must  bo  shown  what  house  the  prisoners 
intended  to  break  and  enter. 

Crompton,  J.,  and  Bramwill,  B.,  concurred. 

Conviction  qxioshed. 


30 


C.  C.  E.       1 
May,  1863.     J 


Beoima  v.  Lbb. 


Corawi— CocKBTjRN,  C.J.,  Pollock,  C.B.,  Williamb 
and  Crompton,  JJ.,  and  Brahwell,  B. 

Indictment — False  Pretencee, 

The  prisoner,  being  in  arrear  for  rent,  obtained  of 
the  prosecutor  102.  on  a  formal  proinissory  note  for  that 
amount.  The  prisoner  did  not  say  that  he  required 
that  amount  to  make  up  his  rent,  hit  the  prosecutor 
believed,  fr<ym  observations  made  by  the  prisoner,  to  the 
effect  that  he  had  rent  to  pay  to  his  landlord,  that 
the  prisoner  ivanied  ike  money  for  that  purpose,  and  the 
prosecutor  proved  that  he  would  not  have  parted  with 
the  m&ney  to  the  prisoner  if  the  prisoner  had  not  told 
him  that  he  was  going  to  pay  his  rent : — 

Held  (quashing  the  conviction),  that  there  was  no 
representation  of  a  fad  which  teas  not  an  existing  fact. 

Case  stated  by  justices  of  the  county  of  Devon  at 
Exeter. 

The  prisoner,  Lewis  I^ee,  was  indicted  for  obtaining 
money  by  false  pretences.  The  following  is  an  extract 
of  so  much  of  the  indictment  as  sets  out  the  charge  : — 
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That,  "  contriving  and  intending  to  cheat  and  defraud, 
he  did  unlawfully,  knowingly,  and  designedly  falsely 
pretend  to  one  J.  0.  Hill  that  he,  the  said  Lewis  Lee,  had 
to  pay  Ms  rent  to  the  squire,  meaning  thereby  R.  S. 
Gaid,  on  the  1st  of  March  then  next,  but,|as  that  day 
was  Sunday,  he  had  to  x)ay  the  said  rent  on  the  Monday 
then  following,  and  that  he,  the  said  Lewis  Lee, 
wanted  10^.  to  make  up  his  said  rent,  by  means  of 
which  said  false  pretence,  the  said  Lewis  Lee  did  then 
and  there  to  wit,  on,  &c.,  unlawfully  obtain  from  the 
said  J.  O.  Hill  lOZ.,  the  money  of  the  said  J.  0.  Hill, 
with  intent  then  and  there  to  cheat  and  defraud. 
Whereas,  in  truth  and  in  fact  the  said  Lewis  Leo  had 
not  to  pay  his  said  rent  on  the  first  of  March  then 
next,  or  on  the  Monday  then  following.  And  whereas 
in  truth  and  in  fact,  the  said  K.  S.  Gard  had  not 
fixed  with  the  said  Lewis  Lee  to  pay  his  said  rent  on 
the  said  first  day  of  March  or  on  the  following  day. 
And  whereas  in  truth  and  in  fact,  the  said  Lewis  Lee 
did  not  want  the  said  lOZ.  to  make  up  his  said  rent. 
And  whereas  in  truth  and  in  fact  the  said  Lewis  Lee 
did  not  on  the  said  first  day  of  March  then  next,  or  on 
the  Monday  then  following,  or  at  any  other  time 
afterwards,  pay  his  said  rent,  or  the  said  sum  of  lOZ. 
for  his  said  rent.  And  the  said  Lewis  Lee,  at  the 
time  he  so  falsely  pretended  as  aforesaid,  well  knew 
the  said  pretence  to  be  false.  '* 

The  following,  amongst  other  facts,  were  proved  in 
evidence  : — 

Prisoner  called  upon  the  prosecutor  on  the  27th 
February,  to  settle  an  account,  and  then  said  to  the 
prosecutor,  "  I  am  goiiig  to  pay,"  or  **  I've  got  to  pay, 
my  rent  to  the  squire  on  the  first  of  March,  but  as  that 
is  Sunday,  I  am  going  to  pay  it  the  next  day.  Will 
you  advance  ten  poxmds  for  your  father-in-law  on  the 
rent  of  the  flax-field  ? "  Prosecutor  replied,  **  I  don't 
wish  to  bo  mixed  up  with  my  father-in-law's  affairs, 
but  you  will  see  him  on  Monday  or  Tuesday,  when  you 
can  make  a  settlement  of  everything."  Prisoner  then 
said,  **  Will  you  lend  me  lOZ.  till  Tuesday  or  Wed- 
nesday, and  I  will  give  you  a  note  of  hand  for  it  to 
make  it  all  business-like  ? "  Prosecutor  then  lent  him 
lOZ.,  and  prisoner  gave  the  prosecutor  a  formal  pro- 
missory note  for  that  amount.  Prisoner  did  iwt  say 
lie  required  Vie  sum  of  101.  to  make  up  His  rent,  but  the 
prosecutor  stated  that  he  believed  that  was  what  he 
wanted  it  for.  The  prosecutor,  in  his  evidence,  stated 
that  if  he  had  not  told  him  he  was  going  to  pay  his 
rent,  he  should  not  have  let  him  have  the  money. 

Other  evidence,  showing  that  the  prisoner  had  soon 
afterwards  embarked  for  New  Zealand,  was  given,  and 
in  the  result  the  jury  found  the  prisoner  guilty,  and 
stated  their  opinion  that  his  statement  that  he  was 
going  to  pay  his  rent  on  the  Monday  was  a  false 
pretence,  and  that  the  money  was  advanced  on  the 
credit  of  that  false  pretence. 

The  prisoner  was  therenivon  sentenced  to  twelve 
months'  imprisonment  with  hard  labour;  the  hard 
labour  not  to  commenoo  untU  the  decision  of  the 


Court  of  Criminal  Appeal  on  this  case,  and  he  lemained 
in  custody  under  this  sentence,  as  well  as  under  civil 
process  for  debt. 

The  justices  submitted  the  following  qnestions  for 
the  opinion  of  the  Court  of  Criminal  Appeal  :— 

Ist.  Whether  the  indictment,  upon  the  face  of  it, 
shows  a  false  pretence  ? 

2nd.  Whether  the  statement  of  the  prisoner,  as 
shown  in  evidence,  is  a  false  pretence  within  the  mean- 
ing of  the  88th  sect,  of  the  24th  &  26th  Vict,  c  96! 

Counsel  were  not  instructed  to  argue. 

CocKBURN,  C.J.,  delivered  the  judgment  of  the 
Court.  His  Lordship  said  that  the  case  proved  agamst 
the  prisoner  did  not  warrant  a  conviction,  inasmuch 
as,  being  an  indictment  for  fake  pretences,  it  was 
necessaiy  that  there  should  have  been  a  representation 
of  a  fact  which  was  not  an  existing  fact,  whereas  from 
the  case,  as  stated,  the  prisoner  made  no  other  repw- 
sentation  than  that  he  had  rent  to  pay  to  his  landlord. 
That  was  npt  a  false  pretence,  wherefore  the  conviction 

could  not  be  sustained. 

Conviction  quaslui 


J 


Crispin  v.  Doolionl 


Probate. 
27  May,  1863. 

Interest  Suit — Bight  of  natural  son  of  a  perm 
domiciled  in  Portugal  to  appear  and  mi^ 
Ml  of  his  reputed  father — Law  ofDomidl 

The  naiural  stm  of  a  person  dying  domieilfd  i» 
P<yrtugal,  being  by  the  law  of  that  country  etUUH  ^ 
certain  events,  to  succeed  to  the  personal  and  rcni  pro- 
perty of  his  reputed  father,  is  entitled  to  appear  flw  o»- 
tradieior  to  a  toill  propoimded  in  the  English  Courts  hjl 
persons  claiming  under  such  will. 

In  this  case  the  plaintiff  claimed  to  be  entitled  to 
appear  and  contest  the  will  of  Henry  Crispin,  lat^  oi 
Faro,  in  the  kingdom  of  Portugal,  propounded  by  the 
defendant,  the  testator's  sister  and  residuary  legatee 
At  the  instance  of  the  defendant,  the  plaintiff  was  call^'i 
upon  to  declare  his  interest,  which  he  did  by  setting 
forth  a  variety  of  allegations,  stated  at  length  in  the 
judgment  of  the  Court  below. 

One  of  the  issues  thus  raised  was  tried  before  a  jnry 
and  found  in  favour  of  the  plaintiff.  The  others  irere 
tried  by  the  Court  without  a  jury. 

The  Queen's  AdvocaU,  Cleasby,  Q.C.,  and  /•  ^• 
Turner,  appeared  for  the  plaintiff. 

MmUague  Chambers,  Q.C.,  SpirJcs,  Dr.,  and  R-  ^• 
Turner,  appeared  for  the  defendant. 

27  May,  1863. 

Sir  C.  Cresswell.— This  was  an  interest  snit.   A 

caveat  having  been  entered  in  the  personal  estate  an^l 
effects  of  Henry  Crispin,  late  of  Faro,  in  the  kingdom 
of  Portugnl,  4eceased,  a  warning  was  issued  byJ«t 
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Cortes  Crispin,  described  as  the  natural  son  of  Henry 
CrLipin,  deceased,  and  the  solo  person  beneficially 
entitled  to  the  estate  and  effects  of  the  deceased.  An 
appearance  was  given  for  the  defendant  Maria  Doglioni, 
of  Paro,  in  Portugal,  widow,  the  sister  and  surviving 
residuaiy  legatee  named  in  the  will  of  th&  deceased, 
dated  the  25th  of  July,  1825,  and,  at  her  instance,  the 
plaintiff  was  ordered  to  declare  and  propound  his 
interest.  The  plaintiff  originally  declared,  as  reported 
in  2  Sw.  k  Tr.  18.  It  appears  in  that  case,  that  the 
plaintiff  declared  :  **  1st  That  Henry  Crispin,  late  of 
Faro,  in  Portugal,  was  throughout  his  life,  and  at  the 
time  of  his  death,  domiciled  in  Portugal.  2nd.  That 
Henry  Crispin  died  a  bachelor  and  intestate,  in  1828, 
leaving  the  plaintiff  his  only  and  natural  child.  3rd. 
That  the  plaintiff  was  bom  at  Faro,  and  had  all  his 
life  been  domiciled  in  Portugal  4th.  That,  by  the 
law  of  Portugal,  when  a  man  not  noble  dies  a 
bachelor  intestate,  leaving  one  natural  son  only,  such 
son  is  entitled  to  succeed  to  the  whole  of  his  father^s 
moveable  and  immoveable  property.  5th.  That  Henry 
Crispin  was  not  noble  by  the  law  of  Portugal.  7th. 
That,  under  the  circumstances,  the  plaintiff  was 
entitled  to  the  whole  of  deceased's  moveable  and  im- 
moveable property ;  and,  amongst  other  things,  to  his 
share  in  certain  stock  in  the  English  funds.  8th  and 
9th.  That  the  plaintiff  obtained  a  decree,  in  Portugal, 
in  a  suit  of  filiation  and  inheritance  in  the  Court 
of  First  Instance,  at  Faro,  having  jurisdiction,  &c., 
to  which  Maria  Doglioni,  the  defendant,  and  her  then 
husband,  '^ere  defendants,  and  had  appeared  to  the 
suit.  lOtli.  That  the  plaintiff  was  declared,  by  the 
judgment  of  the  Court,  to  be  the  natural  son  of  Henry 
Crispin,  and  entitled  to  his  property ;  and  that  the 
defendants  were  ordered  to  deliver  over  to  tho  plaintiff 
the  property  of  Henry  Crispin  which  was  in  their 
possession.  11th.  That,  by  tho  law  of  Portugal,  the 
first  judgment,  unless  reversed,  was  conclusive  on  all 
persons,  and  thereby  the  plaintiff  became  entitled  to 
all  the  property  of  Henry  Crispin.  And  further 
alleged,  that  the  defendants  carried  the  cause  before 
the  highest  Court  of  Judicature  in  Portugal  having 
jurisdiction,  &c.,  which  confirmed  in  all  respects  the 
judgment  of  the  Court  below.  The  defendant  Maria 
Doglioni,  by  her  plea,  denied  the  Portuguese  domicil 
of  Henry  Crispin ;  admitted  that  he  died  at  Faro,  a 
hachelor,  but  denied  tliat  he  died  intestate ;  denied 
that  the  plaintiff  was  his  only  and  natural  child ; 
denied  that  the  plaintiff  was  bom  at  Faro,  and  is  a 
domiciled  Portuguese  subject;  denied  the  law  of 
Portugal  to  be  that  the  natural  son  of  a  man  not  noble, 
^.,  was  entitled  to  the  moveable  and  immoveable 
property  of  his  father  ;  denied  that  Henry  Crispin  was 
not  noble  by  the  law  of  Portugal;  denied  that  the 
plaintiff,  at  the  time  of  Henry  Crispin's  death,  became 
entitled  to  his  property,  including  his  share  in  certain 
English  iimds  ;  admitted  that  plaintiff,  in  1852,  being 
then  resident,  but  not  domiciled,  in  Portugal,  com- 
menced *  cause  of  filiation  and  inheritance  in  the 


Court  of  First  Instance,  at  Faro,  against  the  defendant 
and  her  husband,  then  resident  in  Portugal,  and 
resident,  but  not  domiciled,  within  tho  jurisdiction  of 
the  said  Court ;  denied  tho  jurisdiction  of  the  Court  of 
First  Instance ;  admitted  that  she  appeared  and  de- 
fended the  suit,  and  that  the  plaintiff  recovered 
judgment  therein,  and  was  by  the  sentence  of  the 
Court  declared  to  be  the  natural  son  of  Henry  Crispin, 
and  entitled  to  his  property,  and  that  she  and  her 
husband  were  ordered  to  deliver  over  the  property  of 
Henry  Crispin  which  was  in  their  possession  ;  denied 
the  finality  of  the  judgment  unless  reversed,"  and 
so  on. 

Well,  then,  the  plaintiff  demurred  to  that  plea; 
and  the  case  was  argued  on  demurrer.  The  Court 
overruled  the  demurrer,  observing  that  the  demurrer 
pleaded  did  not  give  information  to  the  Court 
that  the  precise  point  now  in  dispute  had  ever  been 
raised  there,  and  the  Court  proceeds  to  say,  ''I  do 
not  say  what  would  have  been  the  result  if  the  judg- 
ment had  been  pleaded  in  a  different  manner,  so  as  to 
show  that  the  very  question  had  arisen,  and  that  the 
point  had  been  determined  in  the  Court  of  Portugal." 
That  judgment  having  been  given,  the  plaintiff  re- 
formed his  declaration,  and  then  proceeded  to  set  out 
the  pleadings  in  the  Court  in  Portugal,  so  that  the 
precise  points  which  were  then  raised  on  the  pleadings 
appeared ;  and  so  it  appears  by  that  judgment,  that 
the  precise  point  in  issue  in  this  case,  as  to  the  father 
being  noble,  and  as  to  the  right  of  the  son  to  inherit 
under  these  circumstances,  was  before  the  Court,  and 
was  decided  by  that ;  and  a  great  many  other  matters 
in  the  pleadings  came  on  for  trial  here  ;  and  as  to  the 
greater  part  of  them,  there  was  no  dispute  at  aU. 

The  parties  elected  to  have  one  particular  question, 
as  to  the  paternity  of  the  plaintiff,  tried  by  a  jury. 
It  was  tried  by  a  jury,  and  that  was  established.  The 
rest  of  tho  case  came  on  for  trial  before  the  Court 
without  a  jury.  On  that  trial  before  the  Court,  it  was 
proved  that  Henry  Crispin  was  during  his  life  domiciled 
in  the  kingdom  of  Portugal,  and  died  domiciled  there  ; 
that  he  died  a  bachelor,  and  so  forth,  as  alleged.  On 
the  question,  whether  Henry  Crispin  was  noble  or  not 
according  to  the  law  of  Portugal,  and  whether  he  was 
a  British,  and  not  a  Portuguese,  subject— so  as  to 
found  an  argument  that  his  succession  must  be  regu- 
lated according  to  the  law  of  England,  and  not  accord- 
ing to  the  law  of  Portugal— a  great  deal  of  conflicting 
testimony  was  given.  It  could  not  be  disputed  that 
such  a  suit  was  instituted,  and  toch  a  judgment  given, 
as  alleged ;  or  that  the  Court  of  First  Instance,  at 
Faro,  had  jurisdiction.  It  was  contended,  that  the 
judgment  ought  not  to  be  considered  satisfactory, 
because  the  evidence  before  me  showed  that  it  was  not 
in  conformity  with  Portuguese  law,  and  that  the  facts 
of  the  case  had  not  been  correctly  understood. 

As  usual  in  such  cases,  experts  were  examined  on 
each  side,  who  gave  conflicting  evidence  as  to  the  law 
of  Portugal  They  did  not  quote  decided  cases.  Their 
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evidence  did  not  go  beyond  their  opinion  as  to  the 
true  meaning  of  certain  ordinances  which  were  in 
eyidence.  That  such  conflicting  testimony  should  be 
given,  cannot  be  a  matter  of  surprise  to  anyone 
accustomed  to  legal  proceedings.  Very  learned 
members  of  the  legal  profession  in  this  country,  often 
entertain  different  opinions  on  points  of  law.  Similar 
differences  of  opinion  are  found  on  the  bench,  where 
the  parties  expressing  them  cannot  be  in  any  way 
biassed  by  the  feelings  of  advocates  ;  and  even  in  the 
Court  of  last  resource— in  the  House  of  Lords— it 
sometimes  happens  that  the  Law  Lords  are  not 
unanimous  in  favour  of  the  successful  party.  The 
difficulty  of  arriving  at  a  correct  conclusion  as  to 
foreign  law,  at  all  times  great,  ia  much  increased 
where  experts  are  examined  and  give  conflicting 
testimony,  for  the  Court  has  no  means  of  ascertaining 
the  comparative  merits  and  learning  of  the  witnesses. 
This  difficulty  I  have  not  now  to  encoimter ;  for,  after 
consideration,  I  have  come  to  the  conclusion  that  it 
does  not  belong  to  this  Cotirt  to  sit  as  a  Court  of 
Appeal  from  the  Portuguese  Courts.  It  is  beyond 
dispute  that  Henry  Crispin  died  domicUod  in  Portugal, 
and  therefore  succession  to  his  personal  estate  must  be 
determined  by  the  law  of  Portugal.  Stanley  v.  B&mes 
(8  Hag.  378),  which  related  to  the  succession  of  an 
English  subject  domiciled  in  Portugal,  and  Bremer  v. 
Freeman  (10  Moo.  P.  C.  C.  800),  and  in  many  other 
cases — ^and  the  law  of  Portugal  applies  equally  whether 
the  party  whose  succession  is  in  question  dies  testate 
or  intestate. 
The  law  on  this  subject  has  never  been  more  clearly 


or  forcibly  stated  than  by  the  present  Lord  ChaneeUor, 
in  the  case  of  Eriohyn  v.  Wylie  (reported  in  31 L  J. 
Ch.  404).  It  is  an  appeal  to  the  House  of  Lord& 
His  Lordship  there  says,  "  I  hold  it  to  be  now  pot 
beyond  the  possibility  of  question  that  the  adminiBtra- 
tion  of  the  personal  estate  of  a  deceased  xwrson  beloogi 
to  the  Court  of  the  country  where  the  deceased  kbs 
domiciled  at  his  death :  all  questions  of  testacy  or 
intestacy  belong  to  the  Judge  of  the  domicil.  It  is  the 
right  and  duty  of  that  Judge  to  constitute  the  persoiul 
representatives  of  the  deceased.  To  the  Court  of  the 
domicU  belong  the  interpretation  and  oonstmction  of 
the  will  of  the  testator.  To  determine  who  are  the 
next  of  kin  or  heirs  of  the  personal  estate  of  the 
testator,  is  the  prerogative  of  the  Judge  of  the 
domicil.  In  short,  the  Court  of  the  domicil  is  the 
forum  consensus  to  which  the  legatees  under  the 
will  of  the  testator,  or  the  parties  entitled  to  the 
distribution  of  the  estate  of  an  intestate,  are  required 
to  resort." 

To  that  Court  the  present  plaintiff  did  resort,  as 
alleged  in  his  declaration.  The  very  same  points  were 
then  raised  that  have  been  put  in  issue  in  this  Court 
The  judgment  Was  there  pronounced  in  favour  of  the 
plaintiff,  and  that  was  affirmed,  on  appeal,  first  by  the 
Court  of  Relacao,  and  again  by  the  Supreme  Court  of 
Lisbon.  By  that  judgment  it  was  decided,  that  the 
plaintiff  is  entitled  to  the  inheritance  of  the  deceased 
Henry  Crispin.  By  that  judgment,  I  think  I  am 
bound.  He  must,  therefore,  in  this  Court,  be  admitted 
as  a  contradictor  of  a  will  alleged  to  have  been  made 
by  the  deceased. 
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EQUITY. 


LordB  JustioeB. 
3, 4  Ju2n%  1868. 


i 


BotrsmiiD  v.  Lawfobd. 


Set^f-^Betainer — Debt  and  Legacy. 

S,^9ole  residuary  lefftUee  ofKy  bequeathed  toW^a 
debtor  to  K*a  estate,  a  share  of  her  residuary  estate; 
K's  estate  yielded  a  clear  residue,  exehuive  of  Ws 

debt:— 

Held,  thatj  as  between  the  other  residuary  legatees  of 
Eand  the  assignees  in  bankruptcy  of  W,  the  debt  must 
he  set  off  against  W*s  share  in  B*s  residuary  estate. 

In  1851,  one  Knott  lent  to  Walter  Bonsfield  1,4002.  ; 
in  1853  Knott  died,  having,  by  hia  will,  given 
KTenl  specific  and  pecuniary  legacies  (including  a 
legacy  of  700/.  and  a  beqnest  of  a  leasehold  house  to 
Walter  Bousfield),  and  bequeathed  the  residue  of  his 
estate  to  Eliza,  the  wife  of  Geoige  Bousfield. 
'  The  executors  of  Knott  paid  Walter  Bousfield*s 
l<^gBC7,  uid  gave  him  the  title-deeds  of  the  house  ; 
they  also  kept  alive,  hut  did  not  get  in,  the  debt  of 
1,400/. 

Eliza  Bousfield  survived  her  husband,  and  died  in 
I860,  having,  by  her  will,  bequeathed  her  residuary 
pvnonal  estate  to  Walter  Bousfield  and  five  others  in 
equal  shares. 

In  Hay,  1861,  an  agreement  for  the  compromise  of 
four  gaits  relating  to  the  estates  of  Knott,  George 
BoQsfield,  and  Eliza  Bousfield  was  made  between  the 
parties  to  those  suits,  one  of  whom  was  Walter  Bous- 
field; the  agreement  contained  a  statement  that 
the  estate  of  Knott  was  sufficient  to  yield  a  clear 
residoe,  exclusive  of  the  debt  of  1,400/.,  and  by  its 
22nd  paragraph  provided  that  this  debt  (if  existing) 
should  be  declared  to  form  jHirt  of  the  residuary  estate 
of  Eliza  Bousfield. 

On  the  20th  of  July,  1861,  Walter  Bousfield  became 
hankrupt. 

On  the  8th  of  March,  1862,  an  order  was  made  in 
the  four  suits,  giving  effect  to  the  agreement  with 
pertain  variations,  and  it  was  declared  that  the  order 
^^s  made  without  prejudice  to  any  question  of  set-off 
or  retainer  in  respect  of  the  debt  of  1,400/.  between 
the  parties  interested  in  the  estate  of  Eliza  Bousfield 
"r  licr  executors  on  the  one  hand,  and  the  assignees  of 
^Valter  Bonsfield  on  the  other  hand. 

'Hie  question  was  then  raised  by  a  special  case,  in 
vhich  the  executors  of  Eliza  Bousfield  were  plaintiffs, 
and  the  assignees  of  Walter  Bousfield,  the  other  resi- 
duary legatees  of  Eliza  Bousfield,  and  the  executors 
of  Knott  were  defendants,  whether  the  debt  of 
You  !!• 


1,400/.  ought  to  be  set  off  against  Walter  Bousfield's 
share  in  the  residuary  estate  of  Eliza  Bousfield^  or 
whether  the  assignees  were  entitled  to  receive  the 
share  in  full,  leaving  the  executors  of  Knott  to  prove 
for  the  debt  in  bankruptcy. 

The  Master  of  the  HoUs  decided  that  the  assignees 
were  bound  by  the  22nd  paragraph  of  the  agreement 
to  treat  the  debt  as  part  of  the  residuary  estate  of 
Eliza  Bousfield,  and  consequently  to  allow  it  to  be 
set  off  against  the  share  in  that  estate. 

From  that  decision  the  assignees  apx>ealed. 

■ 

Hobhmse,  Q.C.,  and  Swanstotif  for  the  appellants, 
contended,  that  the  debt  and  share  of  residue  were 
cross  demands,  existing  in  different  rights,  and  that 
the  one  could  not  be  set  off  against,  or  retained  out  of 
the  other ;  they  cited, 

Elmslie  v.  BTAulay,  8  B.  C.  C.  624; 

Bishop  V.  Church,  8  Atk.  691 ; 

Whiiaker  v.  Rush,  Amb.  407  ; 

Medlieot  v.  Bowes,  1  Yes.  Sen.  208 ; 

Freeman  v.  Lomas,  9  Hare,  109  ; 

Cfherry  v.  BouUbee,  2  Keen,  819 ;  a.  c.  4  My.  k 
Or.  442 ; 

Bell  V.  Bell,  17  Sim.  127 ; 
and  distinguished 

Jones  V.  Mossop,  8  Hare,  568. 
The  agreement  had  been  materially  varied  by  the  order 
of  March,  1862,  and  was  no  longer  binding. 

Baggallay,  Q.C,  (P.  Webb,  with  him),  for  two  of 
the  residuary  legatees,  having  referred  to  the  state- 
ment in  the  agreement  as  to  the  sufficiency  of  Knott's 
estate,  was  stopped  by  the  Court 

Selwyn,  Q,C,,  Cole,  Q.C,,  Marten,  ffetherington, 
Bobson  and  W,  Morris,  for  the  other  respondents,  were 
not  called  oil 

Swanston,  in  reply,  contended,  that  the  appellants 
were  bound  neither  by  the  statements  nor  the  terms 
of  the  agreement 

Knight  Bruce,  L.J.,  said,  that,  independently  of 
the  agreement,  and  of  the  order  of  March,  1862,  the 
case  of  the  appellants  failed.  The  facts  showed  tliat 
Eliza  Bousfield  became  absolutely  entitled  to  the  estate 
to  which  the  debt  in  question  was  duo,  and  the  debtor 
was  a  residuary  legatee  under  her  will.  The  claim  of 
the  assignees  amounted  to  this,  that  a  residuary 
legatee,  who  had  got  possession  of  part  of  his  testator's 
assets,  was  entitled  to  claim  his  share  of  the  estate 
without  accounting  for  the  assets  so  possessed  by 
him. 
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Turner,  L.  J.,  said,  that,  upon  the  admission  in  the 
^■agreement,  which  was  conclusive,  wliether  the  agree- 
tnient  itself  was  binding  or  not,  it  must  be  taken  that 
the  estate  of  Knott  was  throughout  sufficient  to  yield 
41  clear  residue,  exclusive  of  the  debt,  and  upon  that 
Assumption  ho  had  no  doubt  that  the  right  existed 
to  deduct  the  debt  from  the  bankrupt's  share  in  the 
residuary  estate  of  Eliza  Bousfield. 

The  order  of  the  Master  of  the  Rolls  must  be  varied 
by  omittLng  the  reference  to  the  agreement,  and  the 
i  appeal  must  be  dismissed  with  costs. 


liorda  JuBtioes 

4  Juke,  1863 


ioes.  } 
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JU  Btron*8  Estate. 


'^Zands  Clauses  Consolidation  Act,  1845 — Costs 
of  Reinvestment — Apportionment. 

Where  parts  of  a  settled  estate  are  taken  by  two  com- 
panics,  and  the  purchase  moneys  paid  into  Court,  the 
costs  (except  the  ad  valorem  duty)  of  the  reinvestment  in 

•  ihe  purchase  of  one  estate  of  the  whole  of  the  money 
paid  in  by  one  company,  and  part  of  thai  paid  in  by 

.  the  otfur  conipany,  are,  cu  a  general  rule,  payable  by 
.  the  two  companies,  not  rateably,  but  in  equal  shares. 

Part  of  the  settled  estates  of  Thomas  Byron  were 
taken  by  the  Regent's  Canal  Company,  and  other  part 
by  the  Caterham  Railway  Company  (subsequently 
merged  in  the  South  Eastern  Railway  Company),  and 
the  respective  purchase  moneys  were  paid  into  Court. 

Upon  the  petition  of  the  tenant  for  life  and  trustees 
of  the  settled  estate,  Vice-Chancellor  Stuart  made  an 

•  order  for  the  reinvestment  in  the  purchase  of  a  single 

•  estate  of  the  whole  of  the  money  (about  llOOZ.)  paid 
'  in  by  the  railway  company,  and  part  (about  850^)  of 

the  money  paid  in  by  the  canal  company,  leaving 
'  about  750/.  of  the  latter  money  for  future  investment ; 
-and  he  ordered  the  costs  to  be  paid  by  the  two  com- 
panies in  proportion  to  their  respective  contributions 

•  to  the  purchase  money. 

From  so  much  of  the  order  as  related  to  the  appor- 
'tionment  of  the  costs,  the  railway  company  appealed. 

Matins,  Q.C.,  and  Humphry,  for  the  appellants. 
The  costs  (except  the  ad  valorem  duty)  ought  to  be 
paid  by  the  two  companies  equally, 

Ex  parte  Tlve  Bishop  of  London^  2  De  G.  F. 

&  J.  14 ; 
Re  The  Maryport  and  Carlisle  BaUway  Company, 
1  N.  R.  506. 

^Wt^oens,  for  the  canal  comi)any. 
*&hrough  the  caprice  of  the  landowner  the  canal  com- 
pany will  have  to  pay  the  costs  of  a  future  investment, 
^ktch  the  railway  company  escapes :  it  is  hard  that 
Ithey  should  now  be  made  to  pay  equally. 

iSchomherg,  for  the  tenant  for  life,  and  trustees. 

Tttbnes,  L.  J.,  said,  that  the  general  rule  laid  down 
in  Ex  parte  The  Bishop  of  London,  viz.,  that  in  such 


cases  the  costs  should  be  equally,  and  not  ratably 
!  apportioned,  ought  not  to  be  departed  from,  unless  a 
case  of  extreme  hardship  could  be  established,  wbich 
he  tliought  was  not  made  out  here. 

Enioht  Bruce,  L.J.,  concurred. 


4  June,  1863.         ) 

Practice — Production,  of  DoeuMOds — 16  (fc  16 
Vict,  c.  86,  ss.  18,  20. 

After  a  d^eandard  has  made  cm  affidavit  as  to  deeu- 
ments  in  his  possession,  vn  ihe  form  prsscribei  by  tht 
regulations  of  the  Court,  he  may  be  required  to  vmJu  s 
further  affidavit  as  to  partioular  doeuuusUs  whid^  Ikn 
is  reason  to  suppose  he  may  possess,  but  vhicK  an 
omitted  from  the  schedule  to  the  jSrst  etfida/vit  : 

A  plaintiff  irvay  be  required  to  make  an  affidavU  (U 
to  doeumisnts  in  his  possessisn  after  the  d^esdmi  Aoj 
made  a  similar  affidavit  in  the  umalfmn,  thetifl  tk 
latter  hms mat  yet  complied  with  an  order  U>  ifwlea 
fwihmr  afidamt  as  to  pariieuksr  deeuemnts. 


On  the  lith  of  February,  1863,  the  delsndBnt,  in 
pursuance  of  an  order  obtained  by  the  plaintilFg,  jasM 
the  usual  affidavit  as  to  documents  in  his  possession,  in 
the  form  prescribed  by  the  regulations  of  the  Conrt> 

The  plaintiffs  then  took  out  a  summons  for  a  farther 
affidavit  from  the  defendant,  as  to  lus  possession  of 
particular  documents  referred  to  in  his  answer,  bat  no; 
included  in  the  schedule  to  his  affidavit ;  snd,  the 
summons  being  adjourned  into  Court,  Vicc-Chaiicell<ff 
Stuart,  on  the  16th  of  April,  1863,  made  an  order  for 
a  further  affidavit,  prefacing  it  with  a  statement  that 
the  former  affidavit  was  insufficient. 

The  defendant,  on  the  17th  of  April,  1863,  tookont 
a  summons  for  an  affidavit  from  the  plaintiffs,  as  to 
documents  in  their  possession  ;  and  an  order  wssm«l< 
accordingly,  on  the  25th  of  ApriL 

A  motion  to  discharge  this  order,  on  the  groimdthat 
the  defendant  had  not  made  a  full  discovery  as  to 
documents  in  his  possession,!  was  refused,  with  costs, 
by  the  Vioe-ChanceUor,  on  the  7th  of  May  (sec  <u^^ 
169). 

Cross  appeal  motions  were  made  ;  one  by  the  d^ 
fimdant,  to  discharge  the  order  of  the  16th  of  April; 
the  other  by  the  plaintiffs,  to  dlKharge  the  ordeis  of 
the  25th  of  April  and  the  7th  of  Hay. 

Oshome,  Q.C,  and  Field,  for  the  defendant. 

1st.  The  defendant's  affidavit  was  in  the  pror' 
form,  and  therefore  sufficient 

Rochdale  Canal  Company  r.  King,  16  Bear.  11. 

The  pHuntifb  must  amend  their  bill,  and  interrogate 
the  defendant  as  to  the  possession  of  these  docomeDts. 
The  Older  for  a  further  affidavit  was  equivalent  to  a 
cross-examination  upon  the  former  affidafi^  i^hich 
was  not  allowed, 
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Manby  y.  Bewickt,  8  De  G.  M.  k  O.  470. 

Rkhards  r.  WaiinM,  6  Jar.  (H.  b.)  168  ; 

WilleU  V.  7%Mrito»,  1  N.  R.  42, 
ite  authorities  on  the  other  side,  but  the  decision  in 
the  former  is  inconsistent  with  the  icasoning  of  the 
Jadge,  and  in  the  Utter  the  Master  of  the  Rolls  simply 
fellorred  the  foimer  case. 

2nd.  The  defendant,  having  pnt  in  a  snfficient 
answer,  and  made  a  sufficient  affidaritastodocmnents, 
ia  entitled  to  the  plaintiiTa'  affidavit, 

Walker  r.  Kejmedi/,  3  Jar.  (K.  s.)  481 ; 

8il>bald  T.  Lawrie,  2  K.  ft  J.  277,  noU. 

Bacon,  Q.C,  and  0,  L,  Buasell  (with  them  the 
SolitUar-Getieral),  for  the  plaintiffs. 

The  defendant's  affidavit  is  insufficient  in  substance. 
The  necessity  for  amending  and  interrogating  in  such 
circomstancea  was  intended  to  be  done  away  with  by 
the  15  k  16  Vict.  c.  86.  The  cases  of  JHchard$  y. 
WaikmSf  and  WiUett  v.  ThiseUon,  settle  the  question. 

ITpon  an  intimation  of  the  opinion  of  the  Court, 
fhey  abandoned  the  plaintiffs*  appeal  motion. 

CMonie,  (2.C1,  in  reply. 

The  defendant  cannoft  protect  himself  by  his  affidavit 
IB  he  coold  by  answer  to  an  amended  bilL 

KxiQHT  Bbttce,  L.  J.,  said,  that  the  phuntiffa  ought 
not  to  be  compelled  to  amend  their  bill,  when  the  same 
zesnlt  would  be  obtained  by  the  defendant's  further 
affidavit  The  former  affidavit,  however,  being  suffi- 
eieat  in  form,  the  Vice-Chancellor's  order  of  the  16th 
April  should  be  Taried  by  striking  out  the  declaration 
of  insufficiency.  The  other  orders  were  in  his  opinion 
correct. 

TnDfiR,  L.  J.,  said,  that  l&ere  w«  nothing  in  the 
I8th  seotion  of  the  15  ft  16  Vict  c  86,  to  pnvent  the 
Gnmrt  from  ordering  a  further  affidavit  by  the  defen- 
dant, upon  snfficient  ground  being  shown  fbr  snppos- 
ing  that  the  defendant  possessed  particular  documents 
not  included  in  the  schedule  to  his  flnt  affidavit, 
though  the  latter  might  sufficiently  comply  with 
the  order  in  punoance  of  which  it  was  made.  The 
defendant  might  give  all  the  explanation  in  the  affi- 
davit which  he  conld  have  given  by  answer,  and  would 
not  be  prejudiced  by  the  order.  As  to  the  plaintifi^' 
affidavit,  he  agreed  with  the  Vice-Chancellor. 

Tha  Gosta  of  both  appml  motions  to  be  costs  in  the 
cania 

Lords  Jnstioes.  |  j^^^^^^  ^  knioht. 

»,  10  JVKS,  1863.     ) 

Injunction — LiglUi — Yearly  Tenant, 

AlOwugh  a  tenant  fratti  year  to  year  may,  where 
*i#ei«U  damage  has  been  euetained,  he  entUied  to  an 
tnjunetien  restraining  an  tnietference  with  his  lights, 
^  Court  wiid  not  disregard  the  fact  of  his  tenancy 
^A^  only  0»«  from  year  to  year  in  estimating  the 
^^usU<f  damage  he  may  he  suffering. 


This  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls  restraining  the  defendants  from  allowing 
the  buildings  complained  of  to  remain.  It  appeared 
that  the  plaintiff  was  tenant  from  year  to  year  of 
a  house  at  Huddersfield.  Running  at  right  angles 
with  his  office-window  was  the  low  wall  of  a  small 
yard  appertaining  to  the  ac^oining  house.  Upon  the 
two  parallel  walls  of  the  yard  an  edifice  had  been 
erected  for  photographic  purposes,  which  shut  out  the 
view  from  the  plaintiff's  office- window,  and  propor- 
tionately darkened  the  room,  but  not  so  as  to  cause 
any  material  inconvenience.  The  facts,  and  the 
arguments  used  in  the  Court  below,  are  reported 
ante,  page  50,  but  on  the  present  occasion  Counsel  con- 
fined their  arguments  to  this  point ;  viz.  whether, 
assuming  that  the  plaintiff  had  been  damaged,  yet 
considering  the  smallness  of  the  damage,  and  that  the 
time  of  his  tenancy  expired  next  December,  the  case 
was  one  for  an  injunction,  especially  a  mandatory  one. 

Selwyn,  Q.C.,  and  0.  L.  Rttseell,  for  the  defendants, 
cited, 

IHehmonger^  Company  r.  JBasl  India  Oompawy, 

1  Dick.  163*; 
Aitomey-Oeneral  v.  Nieholl,  16  Ves.  833  ; 
Slmhirst  v.  Spenesr,  2  M.  ft  G.  45,  50  ; 
Mayor,  Ac,  of  Liverpool  r.  Charley  Waterworks 

Company,  2  M.  ft  G.  858,  865  ; 
Clayton  v.  Jllingworth,  10  Hare,  451 ; 
£a:k  v.  Staaj,  2  Russ.  121 ; 
Walter  v.  Selfe,  4  De  G.  ft  Sm.  815 ; 
25  ft  26  Vict.  c.  42. 

Southgate,  Q^C,  and  Bagehawe,  for  the  plaintiff, 
cited. 

Simper  v.  Foley,  2  J.  ft  H.  555  ; 
as  to  a  bill  by  a  tenant  from  year  to  year  for  iijunc- 
tion  respecting  lights  ;  and  commented  on 

AUtomey-General  v.  Nicholl,  loc.  cit. 

O.  X.  BuBseHl,  in  reply. 

Their  Lobdshxps  said  that  this  was  a  dispute 
between  two  next-door  ueigibbours  respecting  a  build- 
ing erected  by  the  defendants  abutting  upon  the 
plaintiff's  house,  which,  as  alleged,  wrongfully  inter- 
fered with  the  plaintiff's  light  and  air.  The  plaintiff' 
had  obtained  an  injunction  that  rendered  it  necessary 
that  this  building  should  be  pulled  down.  The  fact 
of  this  injunction  being  mandatory  was  not  so  im- 
portant as  it  might  be  in  other  cases,  as  here  the 
building  was  not  completed  till  after  objections  to  its 
erection  had  been  taken.  It  was  necessary,  therefore, 
to  consider  both  the  nature  of  the  plaintiff's  interest 
and  the  amount  of  damage  he  had  suffered.  Notice 
to  quit  was  given  by  the  landlord  after  the  present 
proceedings  had  commenced,  and  the  plaintiif's 
tenancy  would  expire  in  December,  a  circumstance 
which  should  not  be  lost  sight  of,  when  considering^ 
the  balance  of  inconvenience.    It  was  true  that  the 
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nuiaance  thus  caused  might  have  been  so  great  as  to 
have  entitled  the  plaintifT  to  the  assistance  of  this 
Court,  irrespectively  of  any  question  as  to  his  interest  as 
a  tenant  from  year  to  year.  Was  that  the  case  here  ? 
Had  he  suffered  damage  such  as  to  entitle  him  to  a 
mandatory  injunction  ?  Their  Lordships  thought  not. 
Granting  that  the  plaintiff  had  suffered  some  damage, 
compensation  for  such  damage  was  attainable.  In 
their  opinion  the  balance  of  inconvenience  prepon- 
derated on  the  side  of  the  defendants,  and  conse- 
quently the  bill  ought  to  be  dismissed,  but  without 
costs ;  and  without  prejudice  to  an  action  at  law. 


Master  of  the  Bolls.   >  De  Oaragnol  v, 
4,  5  Junk,  1863.  S  Liardbt. 

Wai—"  Survivors  ''—Whether  to  he  read 

"  Oihenr 


A  testator t  having  given  double  shares  of  his  residue 
to  his  two  sons  absolutely,  and  single  shares  to  three  of 
his  daughters  for  life,  with  remainders  to  their  children, 
directed  that,  if  any  of  his  daughters  should  die  without 
children,  their  shares  should  be  divided  amongst  the 
survivors  of  his  aons  and  daughters  in  the  same  propor- 
tions as  the  residue^  the  shares  of  the  surviving  daughters 
to  be  held  upon  the  same  trusts  as  their  original 
shares : — 

Held,  thcU  *' survivors**  must  be  construed  strictly. 

In  a  gift  aver  to  the  survivors  of  a  class,  "survivors** 
will  not  be  read  *' others,**  if  the  class  includes  other 
persons  besides  those  whose  shares  are  thereby  given 
over. 

This  was  a  special  case. 

Peter  Marsland  by  his  will,  dated  the  29th  of 
December,  182S,  bequeathed  a  sum  of  80002.  in  trust 
for  his  daughter  Mary  Anne  Marsland  for  life,  with 
remainder  to  her  children,  and  after  ginng  other 
legacies  he  directed  the  residue  of  the  proceeds  of  his 
real  and  personal  estate  to  be  divided  by  his  trustees 
into  seven  equal  parts,  and  bequeathed  two  of  such 
parts  to  his  son  Henry  Marsland  absolutely,  and  two 
other  of  such  parts  to  his  son  Peter  Edward  Mars- 
land Absolutely,  and  one  other  of  such  seventh  parts 
he  bequeathed  in  trust  for  his  daughter  Jane  Maria 
during  her  life  for  her  separate  use  without  power  of 
anticipation,  and  from  and  after  her  decease  upon 
trusts  for  her  children  and  other  issue,  under  which 
an  only  child  on  attaining  twenty-one  took  the  whole 
absolutely.  The  testator  bequeathed  the  two  remain- 
ing seventh  parts  upon  the  like  trusts  for  his  daugh- 
ters PhoBbe  and  Elizabeth  respectively  and  their 
respective  issue,  as  were  thereinbefore  declared  con- 
cerning the  one  seventh  share  bequeathed  in  trust  for 
his  daughter  Jane  Maria  and  her  issue. 

By  the  clause,  upon  which  the  question  arose,  the 
testator  declared  that  in  case  any  one  or  moT«  of  his 


said  several  daughters  Jane  Maria,  Phoebe,  EUabetli, 
and  Mary  Anne,  should  die,  not  having  any  sach  child 
as  therein-mentioned,  then  the  three  several  Beventh 
parts   of   the   said  residue  thereinbefore  bequestfaed 
to  his  said  trustees  in  trust  for  the  separate  ose  of 
his  said  daughters,  Jane  Maria,  Phoebe,  and  Elizabeth, 
and  also  the  8000Z.  bequeathed  to  his  said  tnutea 
for  the  benefit  of  his  daughter  Mary  Anne,  should 
go  to  and  be  divided  amongst  the  survivors  of  tkm 
his  said  sons  and  daughters  in  such  parts,  shires, 
and  proportions  as  the  residue  of  the  proceeds  of  his 
real  and  personal  estate,  was  thereinbefore  by  him 
given  and  bequeathed  ;  and  that  the  respective  parts  or 
shares  of  such  surviving  daughter  or  daughters  thereio 
should  immediately  become  vested  in  his  said  tmstees 
for  the  sole  and  separate  use  of  such  surviving  daughter 
or  daughters  upon  the  like  trusts  for  the  respective 
use  of  such  daughter  or  daughters  during  their  respec- 
tive lives,  and  after  their  decease  respectively  for  their 
respective  issue,  and  payable  at  the  like  time,  &nd 
with  the  like  benefit  of  survivorship,  and  subject  to 
the  like  powers,  provisoes,  declarations,  and  limita- 
tions with  respect  to    such   surviving   daughter  or 
daughters  as  were  thereinbefore  declared  concerning 
such  daughter  or  daughters*  original  seventh  part  of 
the  said  residue,  the  same  being  intended  to  augment 
and  increase  such  original  share  or  shares  of  his  said 
daughters  respectively. 

The  testator  died  in  1829,  and  his  will  was  doij 
proved.  Mary  Anno  MarsUnd  died  in  1848,  without 
having  ever  been  married,  and,  thereupon,  the  80001 
bequeathed  for  her  benefit  was  divided  into  sevenths, 
in  the  same  manner  as  the  residuary  estates.  EUza* 
beth  died  in  1860,  having  had  only  one  child  the 
plaintiff  Madame  de  GaragnoL  Jane  Maria  died  on 
the  17th  of  March,  1862,  without  having  ever  been 
married,  leaving  her  brothers  Henry  Marsland  and 
Peter  Edward  Marsland,  her  sister  Phoebe,  now  Phcebe 
Liaidet,  widow,  and  her  niece  Madame  de  Garagnol, 
her  surviving. 

Madame  de  Garagnol  had  attained  twenty-one,  and 
on  her  marriage  all  her  property  had  been  settled  X^ 
her  separate  use. 

Under  these  circumstances,  the  question  submittfd 
to  the  Court  was,  who  became  entitled,  and  in  what 
proportions,  to  the  one-seventh  of  the  residue,  and  th^ 
one-seventh  of  the  8000Z.  which  had  been  bequeathed 
upon  trusts  for  the  benefit  of  Jane  Maria  Maralami 
during  her  life. 

ffohhouse,  Q.C.,  tmd.  Surrage,  for  the  plaintiff,  con- 
tended that  the  word  "survivors"  ought  to  be  rea«l 
"  others."  There  would  otherwise  bo  an  intestacy,  if 
the  last  survivor  of  the  sons  and  daughters  happened 
to  be  a  daughter  who  afterwards  died  without  issue. 

The  testator  showed  no  intention  of  benefiting  hi^ 
daughters  apart  from  their  issue, 

Coley.  Sewell,ir)r,  &  W.  1;  2  H.  of  L  Cn.  ISo ; 
Smith  V.  Osborne,  6  H.  of  L.  Ca,  S75,  393 ; 
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in  which  cases  the  "gift  oyer"  was  not  relied  upon, 

AUon  ▼.  Brooks,  7  Sim.  204, 
where  there  was  no  gift  over. 
The  case  came  within  the  principle  of 
Effre  r,  Manden^  2  Keen,  564 ;  4  My.  k  Cr. 
281. 

J>(mul  Jones,  for  H.  de  Garagnol  and  Madame 
Liardet,  supported  the  plaintift  s  contention. 

ffinde  Palmer,  Q.C.,  and  HowcUffe,  for  Henry  and 
Peter  Edward  Maraland,  contended  that  "sundyors" 
most  be  construed  strictly,  there  being  no  gift  oyer, 

Leeming  y.  SherraU,  2  Hare,  14  ; 

Wilmot  y.  Wilmot,  8  Ves.  10  ; 

WirUerUm  y.  Orawfurd,  1  Russ.  k  My.  407  ; 

Holland y.  Allaop,  29  Beay.  498  ; 

Greenwood  y.  Percy,  26  Beay.  572. 
If  " survivors "  were  read  "others,"  the  issue  of 
deceased  daughters  would  be  included,  but  not  deceased 
sons  or  their  issue. 

ffcbhouse,  Q.(7-,  in  reply. 

6  Junk,  1863. 

The  Mastxr  of  the  Rolls  said  that  he  had  looked 
into  the  cases  on  the  subject,  and  had  no  doubt  but 
that  the  word  "survivors,"  must  be  construed  strictly. 
If  the  gift  over  h.ad  been  to  the  survivors  of  the  same 
olass  whoso  shares  were  given  over,  he  might  have 
held  that  "surviwors"  was  to  be  read  "others,"  but 
heie  the  shares  of  daughters  dying  without  issue  were 
given  oTer,  not  to  the  survivors  of  the  daughters,  but 
to  the  survivors  of  them  and  their  brothers.  The 
word  "survivors"  could  not  here  be  replaced  by 
"others,"  as  that  would  mean  others  of  the  class 
already  mentioned.  If  the  testator  had  written 
"others"  instead  of  "survivors,"  he  did  not  see 
W  the  sons  could  have  taken  anything.  The  sons 
and  daughters  together  formed  a  class  altogether  sepa- 
nte  and  distinct  from  that  formed  by  the  daughters 
alone,  and  it  was  as  difficult  to  read  "survivors"  as 
'^  othere,"  as  it  would  have  been  if  the  gift  over  had 
been  to  "the  survivors  of  the  children  of  A  B."  He 
had  not  found  any  case  of  a  gift  to  the  survivors  of  a 
separate  and  distinct  class,  in  which  "  survivors"  had 
h«en  read  "  others."*  Jane  Marians  share  would,  there- 
lore,  be  divided  into  five  parts,  of  which  two  would  go 
to  each  of  the  two  sons,  and  one  to  Phoebe.  This 
lonstmction  might  possibly  lead  to  an  intestacy,  but 
that  was  not  so  serious  a  matter  as  to  decide  contrary 
to  the  words  of  the  will, 

XoU.* — ^The  circumstance  upon  which  this  decision 
JToceeds  existed  in 

Lemming  v.  Skerratt,  2  Hare,  14  ; 
Nevill  y.  Boddam,  28  Beav.  654 ; 
b^ititwasnot  mentioned  among  tlie  re&sons  for  the 
strict  constniction  there  given  to  "  survivors." 


ICaster  of  the  Bolls.  )  Bagot  v.  Baoot. 
6,  26  Mat,  8  June,  1868.    i    Leqoe  v,  Leoob. 

Waste — Interest  on  Proceeds — Tenant  for  Life 
and  Remainderman — Timber — Windfalls — 
Minerals — Abandoned  or  Dormant  Mines. 

Waste  in  timber  and  minerals  was  committed  by 
a  tenant  for  life,  impeaehabls  for  icaate;  prior  to  the 
birth  of  the  plaint^,  the  tenant  far  life  had  also  Vie 
first  vested  estate  of  inheritance,  subject  to  intervening 
life-estates  toith  remainders  to  the  unborn  sons  of  sucfi 
intervening  life-tenants  in  tail  male.  On  a  billfil^  by  aii, 
infant  tenant  in  tail  in  remainder  immediately  expeetan  t 
upon  the  death  of  the  last  of  the  life-tenants,  the  prior 
contingetU  remainders  having  all  failed,  to  make  th". 
estate  of  the  deceased  tenant  for  life  liable  for  the  pro- 
ceeds of  the  acts  of  ufoste  committed  by  him,  wilfi 
interest  at  four  per  cetU.  per  annum  from  the  commission 
thereof: — 

Semble,  that  the  plaintiff  is  entitled  to  the  proceeds  of 
timber  and  minerals  improperly  cut  and  won  subse- 
quently to  his  birth,  with  interest  at  four  per  cent,  per 
annum  from  the  times  when  the  same  were  received  ; 
but  that  sums  received  by  the  deceased  tenant  f or  life  in 
respect  of  windfalls  of  Umber,  and  sums  which  harl 
arisen  from  timber  and  minerals  properly  and  impro- 
perly cut  and  won  prior  to  the  birth  of  the  plaintiff, 
ought  to  be  invested  as  part  of  the  settled  estates  ;  ami 
consequently  that  the  estate  of  the  deceased  tenant  fw 
life  was  chargeable  with  interest  on  such  last-mentioned 
sums  only  from  the  date  of  his  death. 

Semble,  tenant  for  life  may  be  entitled  to  recommence 
working  abandoned  or  dormant  mines  which  were  not 
worked  by  the  settlor. 

Walter  Bagot,  by  his  will,  dated  the  4th  of  May, 
1798,  after  directing  that  his  debts  should  be  paid  by 
the  ways  and  means  and  out  of  the  fund  thereinafter 
mentioned,  and  after  bequeathing  certain  legacies,  gave 
and  devised  all  his  real  estate  situate  in  the  counties 
of  Warwick  and  Lancashire  or  elsewhere  in  Grcnt 
Britain,  to  Richard  Howard  and  Walter  Sneyd,  their 
executors,  administrators,  and  assigns,  for  the  term  uf 
1000  years,  upon  trust  to  raise  by  mortgage  sufficient 
money  to  pay  all  and  every  or  such  of  his  debts, 
legacies,  and  funeral  expenses  which  his  personal 
estate  not  specifically  bequeathed  might  fall  short  of 
discharging,  and  which  he  meant  should  be  first  applied 
for  that  purpose,  as  also  a  sum  of  1,500/.,  which  the 
testator  stated  that  ho  had  by  his  marriage  settlement 
engaged  to  pay  into  the  hands  of  certain  trustees  for 
the  use  and  benefit  of  his  children  as  in  the  said  settle- 
ment mentioned,  and  upon  further  trust  out  of  tlie 
rents  and  profits  to  pay  certain  life  annuities  in  tho 
will  mentioned,  and  upon  further  trust  to  raise  by 
mortgage  certain  sums  of  money  for  the  benefit  of  his 
daughters  in  the  will  named,  and  subject  to  the  term 
and  the  trusts  thereof,  the  testator  gave  and  devised 
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all  his  real  estate  whatsoever  and  wheresoever  unto 
his  son  Egcrton  Bagot  and   his   assigns    daring  his 
life,  and  after  the  determination  of  that  estate  by  sur- 
render, forfeiture,  or  otherwise,  to  the  use  of  Charles 
Chester  and  "William  Cowper  and  their  heirs  during 
the  life  of  Egerton  Bagot  ujion  trust  to  preserve  and 
support  the  contingent  uses  and  estates  thereinafter 
limited,  but  nevertheless  in  trust  to  permit  Egerton 
Bagot  and  his  assigns  during  his  life  to  receive  the 
rents  and  profits,  and  from  and  after  the  death  of  his 
said  son,  to  the  use  of  the  first  and  every  other  son  of 
Egerton  Bagot  severally,  successively,  and  in  remainder 
one  after  another  as  they  should  be  in  seniority  of  age, 
and  of  the  several  and  respective  heirs  male  of  the 
body  and  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  every  elder  of  such  son  and  sons  and 
the  heirs  male  of  his  body  being  always  to  be  preferred 
and  to  take  before  the  younger  of  them  and  the  heirs 
male  of  his  body  ;  (then  followed  similar  limitations  in 
favour  of  the  testator's  sons  "Walter,  "William,  Harvey, 
and  Humphrey  re8i)ectively  for  life,  and  their  respec- 
tive first  and  other  sons  successively  in  tail  male) ;  and 
in  default  of  sudi  issue,  to  his  son  the  defendant  Ralph 
Bagot  and  his  assigns  during  his  life,  remainder  to 
trustees  to  preserve,  remainder  to  the  first  and  eveiy 
other  son  of  his    son  Balph  severally  and  succes- 
sively in  tail  male  in  like  manner  as  the  estates  stood 
limited  and  settled  upon  his  aforesaid  other  sons  and 
their  heirs  male  respectively,  and  in  default  of  such 
issue,  to  the  use  of  the  heirs  male  of  the  testator^s 
body,   and  in  default  of  such  issue  to  the  use  of 
the  testator's  own  right  heirs   for   ever.    And   the 
testator   bequeathed  his  residnaiy   personal   estate, 
after  payment  of  his   debts,  legacies,   and   funeral 
expenses,  to  his  son  Egerton  Bagot,  and  appointed 
Egerton  Bagot,  Richard  Howard,  and  "Walter  Sneyd 
his  executors. 

The  testator  died  in  July,  1806,  and  the  said  will 
and  two  codicils  thereto,  which  did  not  aflTect  the 
hereinbefore  stated  devises,  were  on  the  9th  of  August, 
1806,  proved  by  Egerton  Bagot  alone. 

The  testator's  sons,  "Walter,  William,  Harvey,  and 
H\imphrey,  died  in  the  lifetime  of  Egerton  Bagot, 
without  issue  male  of  their  or  any  of  their  bodies. 

Egerton  Bagot  died  in  February,  1801,  without 
having  had  any  issue  of  his  body. 

The  defendant  Ralph  Bagot  thereupon  entered  into 
possession  of  the  reed  estates,  as  tenant  for  life  under 
the  aforesaid  will ;  the  plaintiff,  an  infant,  bom  on 
the  21st  of  January,  1847,  was  the  eldest  son  of  the 
defendant  Ralph  Bagot,  and  was  tenant  in  tail  in 
remainder  immediately  expectant  upon  the  death  of 
his  father. 

Egerton  Bagot  during  his  life  committed  divers  acts 
of  waste  by  felling  timber  other  than  for  necessary 
repairs,  and  by  opening  and  working  new  mines,  and 
mines  which  had  been  abandoned  and  were  not  in  a 
state  of  working,  but  were  lying  dormant  at  the  death 
of  the  testator.    The  principal  felling  of  timber  had 


taken  place  in  1807.  A  small  sum  htd  alio  Im 
received  by  Egerton  Bagot,  arising  from  the  «lc  of 
timber  which  had  been  blown  down  by  storm  ind 
tempest. 

Egerton  Bagot  was  the  heir  at  law  of  tiie  testator, 
and  until  the  birth  of  the  plaintiff  was  not  only  teiast 
for  life,  but  had  the  first  vested  estate  of  inheritauce, 
subject  to  the  life-estates  of  his  brothers  and  the  con- 
tingent remainders  to  their  unborn  sons  in  tail  mole. 

Egerton  Bagot  made  his  will,  dated  the  15tli  of 

May,   1854,    and  thereby  appointed  the  defendant 

"William  Legge,  Henry  Legge,  and  Richard  LeTett  bis 

executors  ;  and  after  reciting  that  by  the  will  of  bis 

father  "Walter   Bagot  liis   estates  in  the  counties  of 

Warwick  and  Lancaster  (referred  to  as  the  pateml 

settled  estates)  then  stood  limited  to  himself^  Sgemn 

Bagot,  for  life,  with  remainder  to  his  first  and  othtT 

sons  successively  in  tail  male,   with  remainder  in 

the  events  which  had  happened  to  Ralph  Bagot  for 

life,  with  remainder  to  his  first  and  other  sons  in 

tail  male,  with  remainder  to  the  heirs  male  of  hs 

(Egerton  Bagot*s)  father,  with  remainder  to  Uie  liglit 

heirs  of  his  said  father,   and  which  reversion  w* 

then  vested  in  him  as  the   eldest  son  and  heir  at 

law  of  the  said  Walter  Bagot,  and  reciting  that  \a, 

Egerton  Bagot,  was  absolutely  entitled  to  eertiin  frw* 

hold,   leasehold,   and  copyhold   estates  in  the  w^ 

county  of  Warwick  (distinguished  as  his  own  estat»\ 

he,  Egerton   Bagot,  devised  specific  portions  of  b» 

own  estates  to  the  defendant  Balph  Bagot  and  lis 

assigns  For  his  life,    and   sfter  his  decease  to  bis 

first  and  every  other  son  saeoessively  aocordiag  ti^ 

seniority  in  tail  male,  and  in  default  of  sudi  istm  1^- 

devised  the  said  portions  of  his  own  estates  and  the 

reversion  in  foe  of  the  patemsl  settled  estates  to  vbicb 

he  ahould  then  be  entitled,  to  and  for  such. and  tli« 

same  persons  and  estates  respectively,  and  subject  t^ 

such  and  the  same  powers  and  provisions  as  weR 

thereinafter  declared  of  and  coBceming  the  resxiir 

of  his  own  estates     And  he  devised  the  residne  of 

his  own  estates,  and  all  other  his  real  estates  not 

thereby  otherwise  disposed  of,  to  his  sister  Honon 

L^gge  for  her  life,  with  remainders  over.     And  be 

declared  every  estate  for  life  thereinbefore  Vsat^ 

to  be  unimpeachable  for  waste,  and  he  disehaii^  thf 

paternal  settled  estates  and  all  persens  who  sbocM 

respectively  take  or  become  entitled  to  the  same  fr&ai 

all  sums  of  money,  claims,  rights  and  inteiests  !"> 

which    he  had  become   entitled    previously  to  the 

date  of  his  will,  in  consequence  of  his  havivg  ^vr 

charged  or  purchased  any  incnmbnoices  affecting  tk 

paternal    estates,    or   purchased    leasehold   intcrest.- 

granted  out  of  or  affecting  the  same,  and  that  vhft'^fr 

the  same  incumbrances  or  leasehold  interests  bad  be's 

assigned  to  him  so  as  to  merge  or  extinguish  the  sas)"- 

or  whether  they  had  been  assigned  to  trustees  for  hisr., 

and  in  the  latter  case  he  directed  such  truster^  t«"> 

assign  or  surrender  tlie  same  accordingly ;  and  he  fll^» 

discharged  the  paternal  estates  and  all  persons  nK> 
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fihoold  rBspectivcly  take  or  become  entitled  to  the 
same  from  aU  such  samB  of  money  as  he  should  there- 


that  in  the  event  of  any  claim  being  made  against  hia 
estate  by  any  person  or  persons  entitled  to  any  estate 


after  pay  in  discharge  or  purchase  of  SQchincombrances  '  or   interest   in    the   paternal  settled  estates  under 


or  leasehold  interests  as  aforesaid,  unless  he  should 
expressly  direct  the  same  to  be  continued  as  sttbaLsting 
cfaaiges  for  the  benefit  of  his  personal  estate.  And  he 
further  declared  that  if  any  person  or  persons  taking 
an  estate  or  estates  for  life  or  other  interest  or  interests 
under  that  his  will  in  any  of  the  estates  thereby 
devised  should  in  any  manner  dispute  or  call  in  ques- 
tioD  any  of  the  dispositions  of  his  will,  or  make  any 
claim  against  his  estate  in  respect  of  any  deiilings 
or  transaetiQns  which  had  taken  place  with  or  in 


the  will  of  Walter  Bagot  in  respect  of  any  dealings 
and  transactions  relating  to  the  paternal  estates  aa 
were  mentioned  or  referred  to  in  his  {Egerton  Bagot's) 
will,  then,  and  in  such  case,  the  amount  of  any 
such  claim,  if  established,  and  the  incidental  expenses 
should  be  levied  and  raised  by  and  out  of  the  sums  of 
money,  elaims,  rights,  and  interests  to  which  he  had 
become  entitled  in  respect  of  incumbrances  affecting 
the  paternal  settled  estates  and  the  leasehold  interests 
purchased  by  him  as  in  his  will  mentioned,  and  bj 


irference  to  the  paternal  estates,  then  he,  she,  or  i  and  out  of  the  lands  and  hereditaments  in  the  county 
tiiey  so  disputing  the  same,  or  making  such  claim,  of  Warwick  devised  to  the  defendant  Ralph  Bagot 
should  forfeit  the  life  estate  or  life  estates,  or  other  '  for  life  as  therein  mentioned  ;  and  in  all  other 
interest  or  interests  to  which  he,  she,  or  they  would  ;  respects  he  oonfirmed  his  said  will  and  thie  previoas 
etherwise  have  been  entitled  under  the  devises  and    codicils. 


limitations  thereinbefore  isontained,    and  all   other 
benefits  or  advfintagea  whatsoever  which  he,  she,  or 


The  said  will  and  codicils  were,  on  the  27th  of 
March,  1861,  proved  by  the  executors  thereof,  who 


thej  would  otherwise  have  derived  or  have  become  i  got  in  the  personal  estate  of  Egerton  Bagot  to  a  very 
entitled  to  under  that  his  will ;  and  in  such  event  he  ,  large  amount. 

directed  that  the  life  estate  or  other  interest  so  forfeited  The  bill  prayed  for  a  declaration  that  the  personal 
as  aforesaid  should  immediately  devolve  upon  and  estate  of  £<gerton  Bagot  was  liable  to  answer  to  the 
descend  to  the  next  taker  in  succession  according  to  plaintiff  for  all  the  benefit  and  profits  reoeived  by 
the  devises  and  limitations  thereinbefore  contained,  I  Egerton  Bagot  from  or  by  means  of  the  acts  of  waste 
and  be  held  and  enjoyed  by  him,  her,  or  them  in  the  i  committed  by  him  on  the  real  estates  settled  by  the 
same  manner  as  if  the  person  or  persons  whose  life  will  of  Walter  Bagot,  together  with  interest  on  the 
estate  or  estates,  or  other  interest  or  interests,  should  amount  of  such  benefit  and  proceeds  at  the  rate  of  four 
so  become  forfeited  as  aforesaid  had  departed  this  I  per  cent  per  annum  from  the  periods  when  they  were 
life.  And  he  directed  that  all  his  oil  paintings  not  respectively  received  by  him ;  that  an  account  might 
therein  otherwise  bequeathed,  and  certain  maps  and  be  taken  of  the  sums  reoeived  by  £^rton  Bagot  in 
plans,  and  the  library  of  books  which  should  be  in  |  respect  of  such   acts  of  waste    (distinguishing   the 


his  hoQse  at  Pype  Hayes  at  the  time  of  his  deoease 
should  be  considefod  as  heirlooms,  and  diould  go  with 
the  paternal  estates,  but  subject  nevertheless  to  the 
forfeitore  thereinbefore  mentioned. 

To  this  will  I^erton  Bagot  made  a  codicil,  dated  the 
24  th  of  March,  1855,  and  thereby  declared  that  if  the 
mansion-house  of  Pype  Hayes  should  at  any  time  within 
twenty-one  years,  to  be  computed  from  the  death  of 


moneys  which  were  reoeived  or  became  due  prior  to 
the  birth  of  the  plaintiff  from  those  which  were 
subsequently  received  or  became  due),  and  that  in- 
terest might  be  computed  on  such  moneys  as  afore- 
said ;  that  inquiries  might  be  made  as  to  the  incum- 
brances on  the  real  estates  devised  by  Walter  Bagot, 
and  as  to  the  moneys  (if  any)  properly  expended  by 
Egerton  Bagot  in  relation  to  the  settled  estates ;  that 


the   survivor  of  the  defendant  Ralph  Bagot  and  the  ,  all  proper  declarations  might  be  made  as  to  the  parties 

plaintifi^  be  disentailed  and  sold  or  disposed  of  in  fee-    entitled  to  the  principal  moneys  and  interest  whieh 

simple,   or  for  a  term  of  years  except  at  rack-rent,    might  be  found  duo  from  the  executors  of  Egerton 

by  any  person  or  persons  claiming  under  the  will  of  i  Bagot,  and  that  the  executors  might  be  required  to 

Walter  Bagot,  or  under  that  his  will,  the  above-men-  |  admit  assets,  or  that  the  usual  accounts  might  be 

tioQcd  bequest  of  hmlooms  should  become  void,  and    taken  of  the  estate  of  Egerton  Bagot. 

in  tliat  case  he  gave  the  aame  to  the  rector  of  tlie  rec-        The  executors  of  Egerton  Bagot,  by  their  answer, 

toiy  of  Blithfield  in  perpetuity.     He  made  a  second    stated  that  they  had  been  informed  and  believed,  that 

4'<Klici],    dated   the    22nd  of  November,   1858,   and    Egerton  Bagot  had  granted  leases  for  his  life  of  certain 

thereby  appointed  the  defendant  Walters  a  trustee    coal-mines  under  the  settled  estates  in  Lancashire, 

and  executor  of  his  wiU  in  addition   to   the   said  '  some  of  which  were  at  the  death  of  the  testator,  Walter 

Williain  Legge,  Henry  Legge,  and  Richard  Levett.        !  Bagot,  now  and  unworked,  and  others  of  whidi  were 

By  a  third  codicil,  dated  the  15th  of  November,  ,  then  Ijring  dormant ;  and  that  he  had  felled  timber 

^860,    after    making    certain    specific   devises    and  ,  ftanding  on  the  settled  estates,  both  in  Lancashire  and 

Quests,   he     gave  and  bequeathed   to    the  defen-  |  Warwickshire.      They  believed,  however,   that  such 

^nt  Ralph  Bagot  all  rents  and   arrears   of  rents    timber  was   dying  or  decaying,   or   was   hedge-row 

i&suing  oat  of  the  paternal  settled  estates  due  to  him    timber,  which  it  was  necessary  should  be  cut,  and  was 

-^^  the  tin*  «f  hia  death ;  and  he  declared  and  directed    not  of  the  charactar  of  ornamantal  timber,  and  tliat  tho 
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same  was  actually  used  for  necessary  repairs  on  the 
estate,  or  the  proceeds  thereof  were  applied  in  paying 
off  incumbrances  :  and  they  submitted  to  the  Court, 
whether,  under  the  circumstances,  Egerton  Bagot  had 
committed  waste  for  which  he  was  accountable  to  the 
plaintiff.  They  also  alleged  that  Egerton  Bagot  had, 
out  of  his  own  moneys  or  the  proceeds  of  timber  sold, 
paid  off  charges  to  which  the  settled  estates  were 
subject  at  the  time  of  the  death  of  the  testator  Walter 
Bagot,  and  had  also  expended  large  sums  in  repairs 
and  lasting  improvements ;  and  they  claimed  to  be 
allowed  in  account  the  benefit  of  all  just  allowances  in 
respect  of  the  charges  so  paid  off,  and  of  the  sums  ex- 
pended in  rebuilding  and  repairing  buildings  on  the 
settled  estates,  and  to  have  the  hereditaments  devised 
by  Egerton  Bagot  to  the  defendant  Ralph  Bagot  for 
life  with  remainder  to  his  first  and  other  sons  in  tail 
male,  and  also  the  leasehold  interests  purchased  by 
Egerton  Bagot,  and  the  heir-looms  in  his  will  and 
codicils  mentioned,  sold,  and  the  proceeds  applied  in 
reduction  of  any  money  which  might  be  found  due 
from  them  as  the  executors  of  Egerton  Bagot;  and 
they  claimed  the  benefit  of  the  compensation  clause  in 
the  codicil  of  the  15th  November,  1860,  and  all  other 
just  allowances. 

The  suit  of  Legge  v.  Legge  was  instituted  by  the 
executors  of  Egerton  Bagot  for  the  administration  of 
his  estate. 

Osbomie,  Q.C.,  and  0.  N.  CoU,  for  the  plaintiff,  the 
infant  tenant  in  tail  of  the  settled  estates. 

1st.  The  executors  of  Egerton  Bagot  had  given  all  the 
information  in  their  power  ;  their  answer  showed  that 
there  had  been  received  by  B^erton  Bagot  (in  round 
numbers)  4,380/.  in  respect  of  timber,  11,000Z.  in  respect 
of  minerals  gotten  from  the  dormant  mines,  and  19,670/. 
in  respect  of  minerals  gotten  from  newly  opened  mines. 
In  consequence  of  the  lapse  of  time,  the  plaintiff  was 
unable  to  produce  further  evidence  on  the  subject ;  and 
they  asked  for  a  decree  against  the  executors  of  Egerton 
Bagot  on  the  footing  of  their  admissions.  It  would  be 
for  the  interest  of  the  infant  plaintiff  to  claim  against, 
and  not  under,  the  will  of  Egerton  Bagot,  and  the 
Court  would  exercise  his  right  of  election  for  him. 

2nd.  As  to  the  timber,  the  estate  of  Egerton  Bagot 
was  bound  to  account  for  the  proceeds  thereof,  with 
interest  at  four  per  cent,  per  annum  from  the  respective 
times  of  sale, 

WiUiams  v.  Zhtke  ofBoltm,  1  Cox,  72  ;  3  P.  W. 
268,  n. 
Before  the  birth  of  the  plaintiff,  and  at  the  time  when 
the  timber  was  cut,  Egerton  Bagot  himself  had  the 
first  vested  estate  of  inheritance ;  but  he  could  not 
take  any  advantage  from  the  wrongful  acts  committed 
by  himself;  there  was  no  distinction  on  this  point 
between  legal  and  equitable  waste  ; 

Pawleit  V.  Duchess  of  Bolton,  3  Ves.  374 ; 

Whilfield  Y.  Bewit,  2  P.  W.  240 ; 

LushingUm  T.  Boldero^  15  Bear.  1 ; 


Garth  V.  Cottm,  1  Yes.  sen.  524 ;  1  Dick.  183 ; 

Marquis  of  Ormonde  v.  KynnmUy,  7  L  J.  (o.  %.) 
Ch.  150  ;  15  Beav.  10,  n. 
The  proceeds  of  timber  cut  before  the  birth  of  tin 
plaintiff  with  interest  down  to  the  death  of  Egerton 
Bagot,  ought  to  be  invested  as  part  of  the  settled 
estates,  to  follow  the  uses  of  the  settlement  The 
proceeds  of  timber  cut  after  the  birth  of  the  plaintifl, 
with  interest  from  the  respective  times  of  the  commh^ 
sion  of  waste,  belonged  absolutely  to  the  plaanti£ 

3rd.  As  to  the  minerals,  the  estate  of  ^rton  Bagot 
ought  to  account  in  like  manner  for  the  proceeds  of 
minerals  gotten  from  mines  improperly  worked  by 
him,  with  interest  from  the  respective  times  of  receipt 
of  such  proceeds.  As  to  the  dormant  or  aha&dootd 
mines,  there  was  no  evidence  when  they  had  last  been 
worked ;  but  there  was  evidence  that  they  had  not 
been  worked  during-  the  ownership  of  the  »ttlar, 
"Walter  Bagot,  which  extended  over  a  period  of  thirty 
years.     On  this  point  they  referred  to 

Viner  v.  Vaughan^  2  Beav.  466. 
4th.  Egerton  Bagot's  estate  was  not  entitled  to  lay 
allowance  in  respect  of  buildings  or  improvemeats  (a 
the  settled  estates, 

CaMeeoU  v.  Brovm,  2  Ha.  144 ; 

Duke  of  Leeds  v.  £arl  Amher^  14  Sim.  357, 
867  ;  2  Ph.  117. 

ffobJumse,  Q.  C,  and  Zetn'n,  for  the  defendant  B# 
Bagot,  the  present  tenant  for  life,  claimed  the  interest 
from  the  death  of  Egerton  Bagot  of  the  moa^y 
arising  from  waste  conunitted  before  the  birth  of  tb< 
plaintiff ;  as  to  that  arising  from  waste  since  tk 
birth  of  the  plaintiff,  they  submitted  the  defendant* 
rights  to  the  Court  If  legal  waste  were  committal 
by  a  tenant  for  life,  the  proceeds  belonged  to  tl» 
owner  of  the  first  estate  of  inheritance  at  the  time  of 
the  waste  ;  but  Garth  v.  CoUon  decided  that,  vhen 
there  was  collusion  between  the  tenant  for  life  ^ 
the  owner  of  an  estate  of  inheritance  whose  estate  v»^ 
defeasible,  equity  would  apply  the  funds  for  the  benefit 
of  thase  entitled  to  the  settled  estates ;  in  a  case  t\f 
equitable  waste,  the  tenant  for  life  took  no  interests 
the  proceeds,  but  they  went  to  the  owner  of  the  fc^ 
estate  of  inheritance, 

Marquis  of  Ormonde  v.  Kynnerslcy,  ubisvpr^: 
Bait  V.  Lord  Samerville,  2  Eq.  Ca.  Abr.  759. 
But  if  the  owner  of  the  first  estate  of  inheritin*^ 
were  himself  the  wrong-doer,  equity  had  intTodnw-i 
an  exception  ;  Williams  v.  Duke  of  BoUtm  vas  stiU 
the  law  of  this  Court,  and  if  the  wrong-doer  coul^ 
take  no  benefit  from  his  own  wrong,  Le  could  not  K 
entitled  to  the  interest  on  the  proceeds  of  that  wrong : 
during  his  lifetime,  therefore,  the  money  ought  to  be 
accumulated,  and  at  his  death  be  treated,  as  in  Pfnru'u 
V.  Duchess  of  BolUm,  as  part  of  the  settled  estate,  anu 
applied  accordingly. 

It  had  been  said  that  there  was  a  distinction  betwr'n 
timber  and  mines ;  that  the  tenant  for  life  had  au 
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interest  in  the  timber,  in  respect  of  the  mast,  shade, 
wd  botes ;  bat  that  he  had  no  interest  in  the  mines. 
If  there  were  any  distinction,  it  was  in  their  favour ; 
for  the  working  of  mines  produced  permanent  ii^ury 
to  the  inheritance ;  a  part  of  the  settled  estate  was 
swept  away  and  taken  out  of  the  settlement,  and  the 
proceeds  of  the  minerals  represented  that  part  of  the 
estate.  In  fact,  the  rights  to  the  proceeds  of  timber 
were  sot  adjusted  in  accordance  with  the  strict  equities 
of  the  parties ;  if  they  were,  every  tenant  in  re- 
mainder would  have  an  interest  in  respect  of  the 
continued  or  improved  growth ;  but  the  rule  was  one 
of  convenience,  and  the  proceeds  of  the  timber  were 
considered  as  part  of  the  settled  estate,  without  nicely 
considering  the  strict  equities  between  the  parties 
claiming  under  the  settlement. 

Although  tenant  for  life  might  cut  timber  and 
employ  it  in  repairs,  he  was  not  entitled  to  cut 
timber,  sell  it,  and  employ  the  proceeds  in  repairs, 

Gawer  v.  Eyre^  6.  Coop.  156 ; 
ind  uo  allowance  could  be  made  to  the  executors  of 
Kgert(»n  Bagot  for  timber  so  dealt  with  by  him,  or  for 
other  irepoirs  or  improvements  on  the  settled  estates. 

By  the  bill  in  Leggt  v.  Legge,  the  executors  had 
rhuged  that  Ralph  Bagot  had  elected  to  take  under 
tHe  will  of  Egerton  Bagot ;  it  was  true  he  had  entered 
into  possession  of  the  estates  devised  by  that  will,  but 
there  had  been  no  election  by  him,  and  could  be  none 
whilst  he  was  in  ignorance  of  the  extent  of  his  rights. 
The  clause  of  forfeiture  applied  only  to  the  portions 
added  to  the  paternal  estates  by  Egerton  Bagot ;  but 
no  case  of  dection  was  raised  as  to  the  rents  and 
arrears  of  rent  bequeathed  by  Egerton  to  Ralph. 

BaggaJXay,  Q.  C. ,  9jARa9ck{Selwyn,  Q.  C ,  with  them), 
for  the  executors  of  Egerton  Bagot. 

Tenants  for  life  were  now  treated  with  greater 
liberality  than  was  formerly  exhibited  towards  them, 
as  was  exemplified  by  the  provisions  of  the  Leases  and 
Sales  of  Settled  Estates  Act  (19  &  20  Vict.  c.  120).  In 
the  present  case,  the  timber,  in  respect  of  which  the 
claim  was  made,  had  been  cut  in  1807,  forty  years  before 
the  plaintiff  came  into  existence ;  and  due  care  had  been 
taken  to  ascertain  that  such  timber  only  should  be 
felled  as  was  fit  for  felling,  and  would  not  have  im- 
proved by  standing.  As  to  the  minerals,  the  lands 
were  intermixed  with  some  of  the  Duke  of  Bridgewater*s 
estates,  upon  which  the  minerals  were  being  worked, 
and  thus  the  working,  if  not  an  actual  necessity,  had 
at  any  rate  been  carried  on  in  the  manner  most  advan- 
tageous, not  only  to  the  tenant  for  life,  but  also  to 
the  inheritance.  If  the  claim  had  been  limited  to  the 
amount  of  the  principal  moneys  derived  from  the 
timber  and  minerals,  with  interest  from  the  filing  of 
the  bill,  or  from  the  death  of  Egerton  Bagot,  it  would 
not  have  been  disputed  :  the  real  question  in  the  suit 
was  as  to  the  interest  on  those  principal  moneys. 

WiUiooM  ▼•  Duke  of  BoUon  was  a  peculiar  case,  and 
probably  dflpended  in  a  great  measure  on  the  parti- 


cular circumstances.  In  Lord  Thurlow*s  judgment 
(1  Cox,  73),  especial  reference  was  made  to  '*  the 
express  words  of  the  settlement"  The  facts  did  not 
appear  from  the  report,  but  search  in  the  Record 
Office  had  shown  that  the  object  of  the  suit  was  to 
establish  the  will  of  Charles,  Duke  of  Bolton,  and 
obtain  an  ii\j  unction  against  the  commission  of  waste 
by  Harry,  Duke  of  Bolton,  who  was  teiiant  for  life  of 
the  settled  estates  under  that  will  (a).  The  decision 
in  WiUiams  v.  Duke  of  BoUon  on  this  point  did  not 
appear  to  have  been  followed  in  any  other  case ;  in 
Oaith  V.  CoUon,  interest  was  given  only  from  the 
filing  of  the  bill ;  in  Duke  of  Leech  v.  JSarl  A  mherst^ 
and  in 

Blake  V.  Peters,  81  L.  J.  Ch.  884;  on  appeal, 
1  N.  R.  603 ; 
from  the  death  of  the  wrong-doer ;  in  Zushington 
V.  BolderOf  the  report  did  not  show  from  what  time 
interest  was  calculated,  but  it  was  to  be  inferred, 
that  it  was  only  from  the  filing  of  the  bill ;  at  any 
rate  there  was  no  case  except  Williams  v.  Duke 
of  BoUon,  in  which  interest  appeared  to  have  been 
calculated  from  the  time  of  the  commission  of  the 
waste. 

The  present  was  not  like  a  case  of  equitable  or 
destructive  waste;  there  was  an  entire  absence  of 
fraud  or  mdUt  fides.  The  principle  of  equity  appli- 
cable to  such  a  case  was  compensation  or  satisfaction, 
not  forfeiture ;  the  object  being  to  restore  to  the 
inheritance,  for  the  benefit  of  all  persons  interested, 
an  equivalent  for  what  had  been  improperly  taken 
away  ;  that  equivalent  represented  the  abstracted  part 
of  the  inheritance,  was  to  be  treated  as  part  of  the 
settled  estate,  and  the  enjoyment  thereof  given  to 
the  persons  in  succession,  who  claimed  under  the 
settlement.  Upon  what  principle  could  part  of  the 
settled  estate  be  taken  out  Qf  settlement  and  given 
to  the  owner  of  the  fiirst  estate  of  inheritance,  who 
might  be  a  person  who  would  never  come  into  pos- 
session of  the  settled  estate,  and  who,  but  for  tho 
commission  of  the  waste,  would  obtain  no  benefit 
under  the  settlement  ?  The  true  principle  was, 
that  the  proceeds  of  the  waste  should  follow  the  uses 
of  the  settlement  There  was  no  difference  in  this 
respect  between  the  moneys  received  before  the  birth 
of  the  plaintiff,  and  those  received  after  his  birth. 
There  was  no  ground  for  holding  that  one  part  of  the 
estate  ought  to  go  in  one  direction,  and  another  in 
another.  The  whole  of  the  proceeds  ought  to  go  with 
the  estate,  a  portion  of  which  they  represented ;  in 
other  words,  Egerton  Bagot's  estate  ought  not  to  be 
held  liable  for  more  than  the  principal  moneys  and 
interest  from  his  death. 

The  timber  and  minerals  had  been  cut  and  worked 
either  rightfully  or  wrongfully ;  if  rightfully,  then 
Egerton  Bagot  was  entitled  to  the  interest  for  his  life  ; 
if  wrongfully,  then  (the  amount  of  principal  money 
being  admitted)  the  plaintiff's  proper  remedy  was  by 
an  action  at  law  against  the  executors, 
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flame  was  actually  used  for  necessary  repairs  on  the 
estate,  or  the  proceeds  thereof  were  applied  in  paying 
off  incumbrances  :  and  they  submitted  to  the  Court, 
whether,  under  the  circumstances,  Egerton  Bagot  had 
committed  waste  for  which  he  was  accountable  to  the 
plaintiff.  They  also  alleged  that  Egerton  Bagot  had, 
out  of  his  own  moneys  or  the  proceeds  of  timber  sold, 
paid  off  charges  to  which  the  settled  estates  were 
subject  at  the  time  of  the  death  of  the  testator  Walter 
Bagot,  and  had  also  expended  large  sums  in  repairs 
and  lasting  improvements ;  and  they  claimed  to  be 
allowed  in  account  the  benefit  of  all  just  allowances  in 
respect  of  the  chaises  so  paid  off',  and  of  the  sums  ex- 
pended in  rebuilding  and  repairing  buildings  on  the 
settled  estates,  and  to  have  the  hereditaments  devised 
by  Egerton  Bagot  to  the  defendant  Ralph  Bagot  for 
life  with  remainder  to  his  first  and  other  sons  in  tail 
male,  and  also  the  leasehold  interests  purchased  by 
Egerton  Bagot,  and  the  heir-looms  in  his  will  and 
codicils  mentioned,  sold,  and  the  proceeds  applied  in 
reduction  of  any  money  which  might  be  found  due 
from  them  as  the  executors  of  Egerton  Bagot;  and 
they  claimed  the  benefit  of  the  compensation  clause  in 
the  codicil  of  the  15th  November,  1860|  and  all  other 
just  allowances. 

The  suit  of  Legge  y.  Zegge  was  instituted  by  the 
executors  of  Egerton  Bagot  for  the  administration  of 
his  estate. 

Osborne^  Q,C.,  and  0.  N.  Colt,  for  the  plaintiff',  the 
infant  tenant  in  tail  of  the  settled  estates. 

1st.  The  executors  of  Egerton  Bagot  had  given  all  the 
information  in  their  power  ;  their  answer  showed  that 
there  had  been  received  by  Egerton  Bagot  (in  round 
numbers)  4,380/.  in  respect  of  timber,  11,000/.  in  respect 
of  minerals  gotten  from  the  dormant  mines,  and  19,670/. 
in  respect  of  minerals  gotten  from  newly  opened  mines. 
In  consequence  of  the  lapse  of  time,  the  plaintiff  was 
unable  to  produce  further  evidence  on  the  subject ;  and 
they  asked  for  a  decree  against  the  executors  of  Egerton 
Bagot  on  tha  footing  of  their  admissions.  It  would  be 
for  the  interest  of  the  infant  plaintiff  to  claim  against, 
and  not  under,  the  will  of  Egerton  Bagot,  and  the 
Court  would  exercise  his  right  of  election  for  him. 

2nd.  As  to  the  timber,  the  estate  of  Egerton  Bagot 
was  bound  to  account  for  the  proceeds  thereof,  with 
interest  at  four  per  cent,  per  annum  from  the  respective 
times  of  sale, 

WUliams  v.  2>vke  of  Bolton,  1  Cox,  72  ;  3  P.  W. 
268,  n. 
Before  the  birth  of  the  plaintiff,  and  at  the  time  when 
the  timber  was  cut,  Egerton  Bagot  himself  had  the 
first  vested  estate  of  inheritance ;  but  he  could  not 
take  any  advantage  from  the  wrongful  acts  committed 
by  himself;  there  was  no  distinction  on  this  point 
between  legal  and  equitable  waste  ; 

PowleU  V.  Duchess  of  Bolton,  3  Ves.  874 ; 
WhUfidd  V.  Btwit,  2  P.  W.  240 ; 
Lvuihingtmi,  ▼.  Boldero,  15  Beav.  1 ; 


OaHh  V.  Cotton,  1  Yes.  sen.  524;  1  Dick.  1S3; 

Marquis  of  Ormonde  v.  KyniurAey,  7  L  J.  (o.  k\ 
Ch.  150  ;  16  Beav.  10,  n. 
The  proceeds  of  timber  cut  before  the  birth  oftbi 
plaintiff,  with  interest  down  to  the  death  of  EgotoB 
Bagot,  ought  to  be  invested  as  part  of  the  settled 
estites,  to  follow  the  uses  of  the  settlement  The 
proceeds  of  timber  cut  after  the  birth  of  the  pkintiil, 
with  interest  from  the  respective  times  of  the  ^xstmsf 
sion  of  waste,  belonged  absolutely  to  the  plmti£ 

3rd.  As  to  the  minerals,  the  estate  of  Egerton  6i(^> 
ought  to  account  in  like  manner  for  the  proceeds  c( 
minerals  gotten  from  mines  improperly  worked  br 
him,  with  interest  from  the  respective  times  of  receipt 
of  such  proceeds.  As  to  the  dormant  or  ahandiofd 
mines,  there  was  no  evidence  when  they  had  Ust  bees 
worked  ;  but  there  was  evidence  that  they  had  net 
been  worked  during-  the  ownership  of  the  settlor, 
Walter  Bagot,  which  extended  over  a  period  of  thirty 
years.     On  this  point  they  referred  to 

Viner  v.  Vaughan,  2  Beav.  466. 
4th.  Egerton  Bagot*s  estate  was  not  entitled  to  ibt 
allowance  in  respect  of  buildings  or  improvements  oa 
the  settled  estates, 

CaldeeoU  v.  Brown,  2  Ha.  144 ; 

Duke  of  Leeds  v.  Earl  Amherst,  14  Sim.  $5*. 
867  ;  2  Ph.  117. 

ffobhouse,  Q.  C,  and  Leunji,  for  the  defendant  Bilp^ 
Bagot,  the  present  tenant  for  life,  claimed  the  interest 
from  the  death  of  Egerton  Bagot  of  the  moafy 
arising  from  waste  committed  before  the  birth  of  tbe 
plaintiff ;  as  to  that  arising  from  waste  ance  thi 
birth  of  the  plaintiff,  they  submitted  the  dcfendiafs 
rights  to  the  Court  If  legal  waste  were  committf^ 
by  a  tenant  for  life,  the  proceeds  belonged  totl» 
owner  of  the  first  estate  of  inheritance  at  the  time  cf 
the  waste  ;  but  Oarlk  v.  Cotton  decided  that,  where 
there  was  collusion  between  the  tenant  for  life  ^ 
the  owner  of  an  estate  of  inheritance  whose  estate  was 
defeasible,  equity  would  apply  the  funds  fortheheneK 
of  thase  entitled  to  the  settled  estates ;  in  a  case  ^f 
equitable  waste,  the  tenant  for  life  took  no  interest  n 
the  proceeds,  but  they  went  to  the  owner  of  the  fiR* 
estate  of  inheritance, 

Marquis  of  Ormonde  v.  Kynnerslepf  ubisupri: 
Bolt  V.  Lord  SomervUle,  2  Eq.  Ca.  Abr.  759. 
But  if  the  owner  of  the  first  estate  of  inh€ritaB<t 
were  himself  the  wrong-doer,  equity  had  introdm^i 
an  exception  ;  Williams  v.  Duke  of  Bolton  was  still 
the  law  of  this  Court,  and  if  the  wrong-doer  conli 
take  no  benefit  from  his  own  wrong,  he  could  not  w 
entitled  to  the  interest  on  the  proceeds  of  that  wroni; : 
during  his  lifetime,  therefore,  the  money  ought  to  t< 
accumulated,  and  at  his  death  be  treated,  as  in  Po^-^ 
V.  Duchess  of  Bolton,  as  part  of  the  settled  estate,  an^l 
applied  accordingly. 

It  had  been  said  that  there  was  a  distinction  between 
timber  and  mines ;  that  the  tenant  for  life  had  an 


13  JnXE,  1803.] 


THE  NEW  REPORTS. 


301 


interest  in  the  timber,  in  respect  of  the  mast,  shade, 
and  botes  ;  bat  that  he  had  no  interest  in  the  mines. 
If  there  were  any  distinction,  it  was  in  their  favonr ; 
for  the  working  of  mines  produced  permanent  injury 
to  the  inheritance ;  a  part  of  the  settled  estate  was 
iwept  away  and  taken  out  of  the  settlement,  and  the 
proceeds  of  the  minerals  represented  that  part  of  the 
estate.  In  fact,  the  rights  to  the  proceeds  of  timber 
urere  oot  acynsted  in  accordance  with  the  strict  equities 
of  the  parties ;  if  they  were,  every  tenant  in  re- 
mainder would  hare  an  interest  in  respect  of  the 
continued  or  improved  growth ;  but  the  rule  was  one 
of  convenience,  and  the  proceeds  of  the  timber  were 
considered  as  part  of  the  settled  estate,  without  nicely 
considering  the  strict  equities  between  the  parties 
claiming  under  the  settlement. 

Although  tenant  for  life  might  cut  timber  and 
employ  it  in  repairs,  he  was  not  entitled  to  cut 
timber,  sell  it,  and  employ  the  proceeds  in  repairs, 

Ginoer  v.  Eyre^  6.  Coop.  156 ; 
and  no  allowance  could  be  made  to  the  executors  of 
Kgerton  Bagot  for  timber  so  dealt  with  by  him,  or  for 
other  repairs  or  improvements  on  the  settled  estates. 

By  the  bill  in  Legge  v.  Legge,  the  executors  had 
charged  that  Ralph  Bagot  had  elected  to  take  under 
the  will  of  £gerton  Bagot ;  it  was  true  he  had  entered 
into  possession  of  the  estates  devised  by  that  will,  but 
there  had  been  no  election  by  him,  and  could  be  none 
whilst  he  was  in  ignorance  of  the  extent  of  his  rights. 
The  clause  of  forfeiture  applied  only  to  the  portions 
added  to  the  paternal  estates  by  Egerton  Bagot ;  but 
no  case  of  election  was  raised  as  to  the  rents  and 
arrears  of  rent  bequeathed  by  Egerton  to  Ralph. 

BaggaUay,  Q.  C7. ,  uidJlaseh(Selunj7iy  Q.  (7.,  with  them), 
for  the  executors  of  Egerton  Bagot. 

Tenants  for  life  were  now  treated  with  greater 
h*beraUty  than  was  formerly  exhibited  towards  them, 
as  was  exemplified  by  the  provisions  of  the  Leases  and 
Sales  of  Settled  Estates  Act  (19  &  20  Vict.  c.  120).  In 
the  present  case,  the  timber,  in  respect  of  which  the 
elaim  was  made,  had  been  cut  in  1807,  forty  years  before 
the  plaintUf  came  into  existence ;  and  due  care  had  been 
taken  to  ascertain  that  such  timber  only  should  be 
felled  as  was  fit  for  felling,  and  would  not  have  im- 
proved by  standing.  As  to  the  minerals,  the  lands 
vero  intermixed  with  some  of  the  Duke  of  Bridgewater*s 
estates,  upon  which  the  minerals  were  being  worked, 
and  thus  the  working,  if  not  an  actual  necessity,  had 
at  any  rate  been  carried  on  in  the  manner  most  advan- 
tageous, not  only  to  the  tenant  for  life,  but  also  to 
the  inheritance.  If  the  claim  had  been  limited  to  the 
amount  of  the  principal  money's  derived  from  the 
timber  and  minerals,  with  interest  from  the  filing  of 
the  bill,  or  from  the  death  of  Egerton  Bagot,  it  would 
not  have  been  disputed  :  the  real  question  in  the  suit 
was  as  to  the  interest  on  those  principal  moneys. 

WiUiamt  t,  Duke  of  BoUon  was  a  peculiar  case,  and 
probably  depended  in  a  great  measure  on  the  parti- 


cular circumstances.  In  Lord  Thurlow's  judgment 
(1  Cox,  78),  especial  reference  was  made  to  "  the 
express  words  of  the  settlement "  The  facts  did  not 
appear  from  the  report,  but  search  in  the  Record 
Office  had  shown  that  the  object  of  the  suit  was  to 
establish  the  will  of  Charles,  Duke  of  Bolton,  and 
obtain  an  injunction  against  the  commission  of  waste 
by  Harry,  Duke  of  Bolton,  who  was  tenant  for  life  of 
the  settled  estates  under  that  will  (a).  The  decision 
in  Williams  v.  Duke  of  BoUon  on  this  point  did  not 
appear  to  have  been  followed  in  any  other  case ;  in 
Oaith  V.  VoUon^  interest  was  given  only  from  the 
filing  of  the  bill ;  in  Duke  of  Luds  v.  Earl  A  mherst^ 
and  in 

Blake  v.  Peters,  31  L.  J.  Ch.  884;  on  appeal, 
1  N.  R.  608  ; 
from  the  death  of  the  wrong-doer ;  in  Luahdngton 
V.  Eoldero,  the  report  did  not  show  from  what  time 
interest  was  calculated,  but  it  was  to  be  inferred, 
that  it  was  only  from  the  filing  of  the  bill ;  at  any 
rate  there  was  no  case  except  Williams  v.  Duke 
of  BoUoUf  in  which  interest  appeared  to  have  been 
calculated  from  the  time  of  the  commission  of  the 
waste. 

The  present  was  not  like  a  case  of  equitable  or 
destructive  waste ;  there  was  an  entire  absence  of 
fraud  or  m^ala  fides.  The  principle  of  equity  appli- 
cable to  such  a  case  was  compensation  or  satisfiiction, 
not  forfeiture ;  the  object  being  to  restore  to  the 
inheritance,  for  the  benefit  of  all  persons  interested, 
an  equivalent  for  what  had  been  improperly  taken 
away  ;  that  equivalent  represented  the  abstracted  part 
of  the  inheritance,  was  to  be  treated  as  part  of  the 
settled  estate,  and  the  enjoyment  thereof  given  to 
the  persons  in  succession,  who  claimed  under  the 
settlement.  Upon  what  principle  could  part  of  the 
settled  estate  be  taken  out  of  settlement  and  given 
to  the  owner  of  the  first  estate  of  inheritance,  who 
might  be  a  person  who  would  never  come  into  pos- 
session of  the  settled  estate,  and  who,  but  for  the 
commission  of  the  waste,  would  obtain  no  benefit 
under  the  settlement  ?  The  true  principle  was, 
that  the  proceeds  of  the  waste  should  follow  the  uses 
of  the  settlement.  There  was  no  difference  in  this 
respect  between  the  moneys  received  before  the  birth 
of  the  plaintiff,  and  those  received  after  his  birth. 
There  was  no  ground  for  holding  that  one  part  of  the 
estate  ought  to  go  in  one  direction,  and  another  in 
another.  The  whole  of  the  proceeds  ought  to  go  with 
the  estate,  a  portion  of  which  they  represented ;  in 
other  words,  Egerton  Bagot's  estate  ouglit  not  to  be 
held  liable  for  more  than  the  principal  mone3rsand 
interest  from  his  death. 

The  timber  and  minerals  had  been  cut  and  worked 
either  rightfully  or  wrongfully ;  if  rightfully,  then 
Egerton  Bagot  was  entitled  to  the  interest  for  his  life  ; 
if  wrongfully,  then  (the  amount  of  principal  money 
being  admitted)  the  plaintiff's  proper  remedy  was  by 
an  action  at  law  against  the  executors, 
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JPerrandr.  Tfi&ow,  4  Ha.  344 ; 

Oent  y.  Harrison^  Joh.  517. 
Moreover,  the  present  bill  was  filed  by  a  tenant  in  tail 
in  remainder,  and  asked  merely  for  an  accoimt  of  past 
waste ;  there  was  no  precedent  for  a  bill  filed  by  a 
person  not  in  possession,  which  asked  for  an  acconnt 
simply ;  in  Duke  of  Leeds  r.  Earl  Amherst,  the  plaintiff 
Was  in  possession : 

Whitfield  V.  Beimt,  2  P.  "W.  240, 

Wellesley  r.  Welletley,  6  Sim.  497, 
were  snits  by  persons  not  in  possession,  bnt  in  each 
an  injunction  was  songht  to  restrain  the  commission 
of  waste  by  the  then  tenant  for  life.  The  gronnd  for 
coming  to  this  Conrt  was  to  stay  waste,  not  for 
damages  by  way  of  satisfaction. 

They  admitted  that  they  could  not  ask  any  allow- 
ances for  the  repairs  executed  by  Egerton  Bagot,  but 
submitted  that  there  should  be  an  inquiiy  as  to  sub- 
stantial and  permanent  improvements  mode  by  him, 
and  as  to  the  amount  of  incumbrances  on  the  settled 
estates  paid  off  by  him.  As  to  the  form  of  the 
inquiries  to  be  directed  concerning  the  timber,  they 
referred  to  Garth  v.  Cotton,  and  Gent  r.  Harrison 
{loc.  cU.) ;  and,  as  to  the  minerals,  to 

Clavering  v.  Clavering,  2  P.  W.  888 ; 

Perrand  v.  Wilson,  4  Ha.  388. 

Atkin^  for  certain  defendants  in  Legge  v.  Legge, 
adopted  the  aiguments  of  the  counsel  for  Egerton 
Bagot's  executonL 

Oshoms,  Q.C.,ixL  reply. 

Even  if  it  were  admitted  that  a  bill  was  not  sus- 
tainable for  an  account  of  timber  only,  the  present 
bill  was  clearly  sustainable,  inasmuch  as  it  sought  an 
account  of  the  minerals ;  there  wore  many  instances, 
where  the  Court  decreed  an  accoimt  in  the  case  of 
mines,  which  they  would  not  have  done  in  the  case  of 
timber, 

Jesus  College  t.  Sloome,  8  Atk.  282 ;  Amb.  04  ; 
ParroU  v.  Palmer,  8  K.  &  E.  832. 

Before  the  birth  of  the  plaintiff  there  was  no  person 
in  esse  who  could  have  brought  an  action,  the  wrong- 
doer himself  having  the  first  estate  of  inheritance ; 
since  the  birth  of  the  plaintiff  there  might  have  been 
a  remedy  at  law,  but  the  plaintiff  was  not  debarred 
from  resorting  to  this  Court ;  in  respect  of  the  acts  of 
waste  committed  by  Egerton  Bagot,  the  plaintiff  had 
s  claim  against  his  estate,  and  was  entitled  to  have  it 
administered,  and  the  bill  prayed  for  such  administra- 
tion, or  the  admission  of  assets  by  the  executors. 

On  the  question  of  interest,  Williams  v.  Dvke  of 
BoUon  was  a  direct  authority,  and  had  never  been 
impeached  ;  Garth  v.  Cotton  depended  on  its  special  cir- 
cumstances ;  in  Duke  of  Leeds  v.  Earl  Amherst,  the  bill 
only  prayed  for  interest  from  the  death  of  the  tenant 
for  life.  If  the  defendants'  argument  prervailed,  the 
tenant  for  life  would  have  a  direct  interest  in  wrong* 
frilly  committing  waste,  since  the  interest  of  the  pn>* 
ceeds  would  largely  increase  his  life-income.    If  the 


trustees  to  preserve  contingeiit  mniindai  kd  iikd 
a  bill  in  1807,  when  the,  timber  was  cot,  this  Conzt 
would  have  ordered  the  proceeds  to  be  infaited  od 
accumulated  until  some  person,  other  than  the  wnug* 
doer,  came  in  esse  who  was  entitled  to  a  vMted  «U» 
of  inheritance  ;  and  it  was  no  more  than  jsitice  to 
give  the  plaintiff  interest  at  four  per  cent  from  tin 
time  of  the  commission  of  the  wasta. 

His  Honour  reserved  judgment, 

26  Mat,  1863. 

The  Masteb  of  thx  Bolm  said,  that  the  liabilitT, 
to  some  extent,  of  the  estate  of  Egerton  Begot,  for 
acts  of  waste  committed  by  him  during  hi«  tenincy 
for  life  of  the  family  estates,  was  not  disputed.  The 
questions  to  be  determined  by  the  Court  related  to  ti» 
extent  of  that  liability,  and  the  application  of  the 
sums  to  be  paid  in  respect  thereof.  It  was  shovn  that 
Egerton  Bagot  was  aware  of  his  liabiHty  for  waste ; 
but,  notwithstanding,  he  cut  timber  to  a  large  extent 
and  worked  minerals,  both  by  working  old  and 
abandoned  mines,  and  by  opening  new  ones. 

With  respect  to  the  abandoned,  or,  as  tiiey  ^^ 
termed  in  the  pleadings,  the  dormant  mines,  his 
Honour  was  of  opinion  that  the  tenant  for  life  w«»  not 
shown  to  have  been  guilty  of  waste  in  working  theB. 
It  was  a  question  of  degree,  whether  the  working  of » 
mine  which  had  been  formerly  worked,  was  wwte  or 
not.  There  was  no  doubt  that  a  tenant  for  life,  tho# 
impeachable  for  waste,  might  properly  work  an  open 
mine ;  a  mine  not  worked  for  twelve  months,  or  a 
couple  of  years,  before  he  came  into  possession  rf  the 
property,  was  still  to  be  considered  as  an  open  mine, 
though  a  mine  not  worked  for  a  century  could  not 
properly  be  so  treated.  A  mine  which  had  not  been 
worked  for  twenty  or  thirty  years,  owing  to  the  workiBg 
of  it  having  become  less  profitable  or  unremnncratiTe, 
might  be  again  worked  by  a  succeeding  tenant  for  lifr, 
without  his  committing  waste,  if  it  became  rcma- 
nerative  so  to  do.  But  if  the  abandonment  had  taken 
place  long  ago,  and  the  owner  of  the  inhcritanee  W 
discontinued  the  working  with  a  view  to  some  per 
manent  advantage  to  the  property,  then  it  ^« 
doubtful  whether  a  succeeding  tenant  for  life  oonid 
properly  treat  such  a  mine  as  an  open  one.  The 
opening  also  of  a  fresh  pit,  under  some  circumstaneee, 
might  not  be  the  working  of  a  new  mine,  but  only  a 
more  advantageous  mode  of  working  an  old  one,  and 
might  possibly  be  done  without  any  uynry  to  the 
inheritance.  His  Honour,  however,  had  not  before 
him  sufficient  materials  to  enable  him  to  come  to  a 
satisfactory  conclusion  on  these  points  ;  and  it  niigB 
become  necessary  for  him  to  direct  an  inquiry  as  to  the 
mines,  to  the  effect  hereafter  stated. 

Again,  it  did  not  necessarily  follow,  tiiat  all  cattini: 
of  timber  was  waste.  In  many  places,  oak  coppt<» 
was  felled  regularly  every  sixteen  or  eighteen  years, 
leaving  poles  which  were  xegulaily  cut  efwy  «<^"'* 
ffcOl— t.  «.,  every  thirty-two  or  HiMyHU  y«i»;  «^ 
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timber  would  constituta  kit  profits  of  the  estate,  to 
which  the  temmt  for  Ufe  would  be  entitled.  So,  also, 
proper  and  regular  thinninga  of  a  wood,  for  the  purpose 
of  improving  the  rest  of  the  trees,  withiu  certain 
limits  would  not  amount  to  waste  ;  in  one  case,  thc^ 
Lord  Justice  Knight  Bruoo,  when  Vice-Chancellor,  had 
held  that  the  cutting  of  larch-trees,  twenty  years  old, 
for  this  purpose,  was  legltinuitely  done  by  the  tenant 
for  life  (6),  and  did  not  amount  to  waste.  His  Honour 
was  left  in  the  dark,  by  the  eridence,  on  the  subject  of 
the  timber  felled ;  and  on  that  subject  also  he  would 
direct  an  inquiry,  unless,  by  arrangement,  a  dilierent 
coarse  could  be  adopted. 

The  next  question  related  to  the  mode  in  which  the 

tenant  for  life  was  to  be  made  to  account  for  the 

mitterals  improperly  won,  and  the  timber  improperly 

cut,  by  him.    Two  periods  were  distinguished  by  the 

eoimial  for  the  pkintiff,  during  which  the  timber  was 

cat  and  the  minerals  were  won,  and  which,  as  they 

contended,  were  governed  by  different  prindplea— viz., 

the  periods   prior  and  subsequent  to  the   21st   of 

Janooty,  1847,  the  date  of  the  birth  of  the  plaintiff. 

With  respect  to  timber  cut  and  minerals  won  during 

the  fonner  period,  it  was  contended,  that  the  money 

derived  from  those  sources  ought  to  be  treated  as  part 

of  the  estate,  and  follow  the  uses  of  the  settlement : 

exdoding,  however,  the  wrong-doer  from  all  benefit 

And  with  respect  to  timber  cut  and  minerals  won 

during  the  latter  period,  it  was  contended,  that  the 

plaintiff  was  entitled  to  the  money  derived  from  those 

sources,  inasmuch  as  he  was  the  first  tenant  in  tail  in 

€oe  when  the  waste  was  committed. 

As  regarded  the  tenant  (or  life  who  cut  the  timber, 
his  Honour  had  held,  in  ItvMngton  y.  Boldcro,  follow- 
ing Garlh  V.  ChtUm,  and  many  other  cases,  that  the 
tenant  for  life  could  not  derive  any  benefit  from 
timber  improperly  cut  by  him  knowingly  and  wilfully ; 
^1  on  reviewing  the  authorities,  his  Honour  retained 
hk  former  opinion.  But,  at  the  same  time,  the  cases 
ahowed  that,  where  a  long  time  had  elapsed  before  the 
£ling  of  the  bill,  although  without  any  fault  of  the 
pbuntiff,  the  Court  had  usually  eudeevoured  to  deal 
with  the  tenant  for  life  in  a  liberal  manner,  consider- 
ing-^and  justly  considering — ^that,  in  most  cases,  it 
Would  not  be  for  the  benefit  of  the  parties  concerned, 
to  go  into  long  and  expensive  inquiries  as  to  the 
nature  of  the  timber  cut,  and  the  circumstances  under 
which  it  had  been  cut.  If  this  were  a  correct  view  as 
regarded  timber,  the  same  construction  would  apply  to 
the  getting  of  minerals,  when  such  a  complication  of 
circumstances  occurred  as  existed  in  the  present  case, 
vising  from  the  difficulty  of  deciding  which  were 
opened  and  which  were  unopened  mines.  Accordingly, 
in  Garth  v.  CoUon,  although  the  principle  above 
mentioned  was  in  part  laid  down  by  Lord  Hardwicke, 
he  considered  that^  instead  of  any  such  inquiry,  it 
Would  be  better  to  give  interest  from  the  death  of  the 
tenant  for  life ;  and  a  similar  princiide  was  acted  upon 
in  The  IhUx  ^  Utdi  r.  Marl  AmhtnL     Sgsrton 


Bagot  was  tenant  for  life  in  possession  of  the  property 
from  July,  1806,  to  February,  1861 ;  no  communica- 
tion was  made,  or  opposition  offered  to  him,  as 
regarded  his  dealing  with  the  property  as  he  thought 
fit,  during  the  whole  of  that  period,  although  any  of 
the  tenants  for  life  iu  remainder,  or  the  trustees  to 
preserve  contingent  remainders,  might  have  done  so. 
It  was  true  that  their  negligence  did  not  affect  tbo 
plaintiff,  who  was  stiU  an  infant ;  but,  taking  into 
consideration  the  family  relation  between  the  parties** 
a  circumstance  which  Courts  of  Equity,  not  merely  in 
the  case  of  fEunily  arrangements,  but  in  many  other 
oases,  treated  as  a  matter  of  moment,  and  one  to  be 
regarded  in  dealing  with  questions  which  arose  between 
relatives — and,  having  regard  also  to  the  fact  that  the 
fiither  of  the  infant  plaintiff  was  the  present  tenant 
for  life,  by  whose  desire  the  present  suit  was  doubt- 
less, very  properly,  instituted^considering  the  delay 
that  had  occurred,  and  the  expense  which  would  be 
occasioned  by  prosecuting  the  inquiries  he  should 
otherwise  be  oompelled  to  direct; — his  Honour  was 
more  disposed  to  follow  the  course  adopted  iu  Oarth  t. 
CoUan  than  to  enforce  the  strict  rights  of  the  parties. 
If,  therefore,  the  defendants,  the  executors  of  £gerton 
Bagot,  consented  to  adopt  the  accounts  furnished  by 
them  as  condunve  as  against  the  estate  of  their 
testator,  his  Honour  would  declare  that  the  estate  of 
Egerton  Bagot  was  liable  for  4,8302.  IZs.  dd.  for  timber 
cut,  and  for  19,676/.  ISf.  6d.  for  minerals  won  from 
unopened  mines,  but  was  not  liable  in  respect  of 
minerals  won  from  the  dormant  mines ;  and  would 
direct  interest  at  the  rate  of  four  per  cent  per  am[inm 
to  be  calculated  on  those  two  sums  from  the  day  of  &e 
death  of  Egerton  Bagot,  and  would  charge  his  estate 
with  that  amount.  Against  this,  the  estate  of  Egerton 
Bagot  would  be  entitled  to  set  off  any  incumbrances 
affecting  the  settled  estates  which  had  been  paid 
off  by  him,  and  would  not  projierly  have  been  paid 
out  of  the  estates  under  and  by  virtue  of  the  1000 
years'  term  created  by  the  will  of  Walter  Bagot  The 
amount,  when  paid,  would  be  invested  as  part  of  the 
settled  estate,  and  the  interest  thereof  paid  to  the 
defendant  Balph  Bagot  during  his  life,  on  the  assump- 
tion that  the  waste  had  not  been  wrongful  to  this 
extent  only— that  the  inheritance  could  not  be  injured 
thereby ;  and  the  plaintiff  would  be  declared  to  be 
absolutely  entitled  to  the  corpus  of  the  money,  subject 
to  the  life  interest  of  his  father  therein. 

If  this  should  be  acceded  to  by  the  advisers  of  the 
infant  plaintiff,  it  would  be  proper  for  the  Court  on 
his  behalf  to  approve  and  accept  this  species  of  com- 
promise. If  not,  his  Honour  should  direct  an  account 
of  what  minerals  had  been  gotten  and  won  by  Egerton 
Bagot  prior  to  the  2l8t  of  January,  1847,  distinguish- 
ing between  such  as  were  gotten  from  old  mines 
remaining  dormant,  and  from  mines  newly  opened  by 
him  ;  and  an  inquiry  for  how  long  and  under  what 
oircunistanGes  the  dormant  mines  had  remained  un« 
worked,  and,  with  xeapect  to  new  pits  sunk  or  opened. 
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whether  any  were  so  sunk  or  opened  for  the  purpose 
of  facilitating  the  old  workings,  or  for  the  purpose  of 
opening  fresh  mines,  and  under  what  circumstances  such 
fresh  workings  were  commenced.  A  simiUr  account 
as  to  the  timber,  distinguishing  between  such  as  was 
felled  prior  to  the  21st  of  January,  1847,  and  that 
felled  subsequently  ;  distinguishing  also  what  parts,  if 
any,  of  such  timber  were  felled  in  the  nature  of 
thinnings,  and  whether  any  and  what  parts  of  such 
timber  were  properly  felled,  having  regard  to  the 
benefit  of  the  estate  ;  and  au  account  of  what  parts,  if 
any,  were  employed  in  repairs  upon  the  settled  estates. 

Upon  the  coming  back  of  those  accounts,  his  Honour 
should  direct  the  sum  which  should  appear  to  be  pay- 
able, in  respect  of  the  timber  improperly  cut  and  the 
minerals  improperly  won  prior  to  the  birth  of  the 
plaintiff,  to  be  invested  as  part  of  the  settled  estates,  and 
the  interest  thereon  since  the  death  of  Egerton  Bagot 
to  be  paid  to  the  defendant  Ralph  Bagot ;  and  declare 
the  plaintiff,  as  the  first  tenant  in  tail,  to  be  entitled  to 
the  proceeds  of  what  had  been  improperly  cut  and  won 
subsequently  to  his  birth,  with  interest  at  the  rate  of 
four  per  cent,  per  annum  from  the  time  when  the  same 
proceeds  respectively  were  received.  As  to  that  which 
should  apx>ear  to  have  arisen  from  timber  properly  cut 
and  minerals  properly  won,  i.  «.  by  which  the  in- 
heritance had  not  been  injured,  and  such  as  the  Court 
would  have  directed  if  an  application  had  been  made 
by  the  tenant  for  life  for  that  purpose,  his  Honour 
should  direct  it  to  be  invested  as  part  of  the  settled 
estate,  and  treat  Egerton  Bagot  as  entitled  to  the 
interest  arising  therefrom  during  his  life,  and,  since 
his  death,  charge  his  estate  with  interest  thereon  at 
four  per  cent  per  annum,  to  be  paid  to  the  present 
tenant  for  life. 

It  would  be  both  tedious  and  expensive  to  work  out 
all  those  inquiries ;  and  his  Honour's  opinion  was  that 
the  course  above  suggested,  in  lieu  of  the  inquiries, 
would  be  the  best  for  all  parties ;  the  more  so  as,  after 
the  great  lapse  of  time,  the  inquiries  would  be  prose- 
cuted and  the  accounts  taken  in  the  manner  the  most 
liberal  to  the  deceased  tenant  for  life,  and  all  reason- 
able presumptions  would  be  made  in  favour  of  the 
estate,  when  evidence  was  wanting.  In  either  case,  his 
estate  would  be  allowed  the  amount  of  the  incum' 
brances  on  the  settled  estates  which  had  been  paid  off 
by  him,  and  which  were  not  provided  for  by  the  will 
of  the  original  testator.  But  in  neither  case  would  he 
be  allowed  anything  in  respect  of  improvements  made 
on  the  settled  estates,  whether  lasting  or  otherwise, 
nor  anything  in  respect  of  repairs,  except  timber  in 
the  rough  which  might  have  been  employed  for  that 
purpose,  nor  anything  in  respect  of  the  interest  accru- 
ing on  the  incumbrances,  which  it  was  his  duty  to 
keep  down. 

In  intimating  the  course  he  should  probably  adopt 
«f  the  inquiries  were  prosecuted,  in  declaring  the 
plaintiff  as  the  first  tenant  In  tail  to  be  entitled  to  the 
corpus  of  the  fund  produced  by  the  improper  felling 


of  the  timber  in  his  lifetime,  his  Honour  was  not  to 
be  understood  as  expressing  an  opinion  that  he  woold 
hare  been  so  entitled,  if  he  were  (to  use  an  expreno& 
which  accurately  conveyed  the  meaning,  though  not 
strictly  proper)  only  presumptive  tenant  in  tail  is 
remainder,  instead  of  being  the  apparent  tenant  in  tell 
in  remainder,  i.  e.,  if  he  were  not  a  person  who,  if  be 
lived  long  enough,  must  necessarily  become  entitled  to 
the  estate  in  possession.     Hu  Honour  did  not  asaent 
to  the  doctrine,  erroneously  supposed  to  be  lud  down 
by  some  of  the  cases,  that,  if  an  estate  be  limited  to 
six  persons  for  life  in  succession,  with  seveial  asd 
successive  estates  tail  to  their  first  and  other  sons  in 
succession,  if  the  first  tenant  for  life  committed  waste, 
without  collusion  with  any  one,  the  money  arising 
from  the  sale  of  that  portion  of  the  inheritance  which 
had  been  wasted  would  belong  to  the  eldest  son  of  the 
last  tenant  for  life,  because  he  happened  to  he  the 
only  tenant  in  tail  then  in  existence  (e).    The  aons  of 
the  prior  tenants  for  life  who  might  thereafter  he  horn 
would  thus  be  deprived  of  part  of  the  inheritance 
which  was  settled  on  them.     If  the  first  tenant  for 
life  could  do  this  as  to  a  portion  of  the  inheritance, 
the  principle  would  apply  equally  to  the  whole ;  and 
he  might,  provided  there  were  no  collusion  with  the 
tenant  in  tail  in  esse  (as  if  the  tenant  in  tail  in  a* 
were  an  infant),  give  the  settled  estate,  or  the  valoahk 
part  of  it,  to  a  remote  descendant,  to  the  exclusion  of 
others,  nearer  in  descent  and  succession,  who  in  the 
ordinary  course  of  nature  might  and  would  afterwards 
come  into  existence. 

It  had  been  argued,  on  behalf  of  the  executors  of 
Egerton  Bagot,  that  the  cutting  of  timber  and  the 
winning  of  minerals  by  him  was  either  wrongful  or  not 
wrongful ;  that,  if  it  were  wrongful,  it  was  a  case  fiv 
an  action  at  law ;  and,  if  it  were  not  wrongful,  then 
that  the  money  ought  to  be  settled,  and  Egerton  Bagot 
was  entitled  to  the  interest  of  it  during  his  life.  His 
Honour  assented  to  the  proposition  that,  if  the  cutting 
and  winning  were  rightful,  the  money  ought  to  he 
settled,  but  did  not  concur  that,  if  it  were  not  rightful 
this  Court  ought  to  leave  the  parties  to  their  remedy 
at  law.  In  fact,  without  going  further,  the  death  of 
Egerton  Bagot,  and  the  necessity  of  administering  hij 
estate,  entitled  anyone  who  claimed  against  his  estate 
to  ask  the  aid  of  this  Court  for  that  purpose,  and 
to  compel  the  executors  either  to  admit  assets,  or  to 
account  for  their  testator's  estate  accordingly. 

If  a  decree  for  the  administration  of  Egerton  Bagot's 
estate  should  be  made  in  Legge  v.  Legge,  the  plaintiff 
in  this  suit  and  the  defendant  Kalph  Bagot,  when  the 
amounts  of  their  claims  had  been  ascertained  in  Bagot 
V.  Bagot,  would  be  entiUed  to  a  direction  for  leave  to 
prove  such  amounts  against  the  estate  of  Egetion 
Bagot  in  Legge  v.  Legge, 

In  addition  to  the  above,  which  affected  the  estate 
of  the  deceased  tenant  for  life,  his  Honour  thouj^ht  it 
would  be  proper,  having  regard  to  the  facts  proved  in 
the  case,  to  direct  an  inquiry  to  asoertain  what  miD«> 
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and  minerals  were  in  existence^  on  the  settled  estates, 
and  what  was  doing  in  respect  of  them,  and  whether 
it  was  for  the  benefit  of  the  inheritance  that  any  and 
which  of  snch  mines  should  continue  to  be  worked  ; 
an  account  of  all  profits  and  moneys  derived  from  the 
working  thereof  since  the  death  of  Ei^erton  Bagot,  and 
an  inquiry  by  whom  the  same  had  been  received  or 
bow  the  same  had  been  applied.  The  proceeds  already 
arisen  and  hereafter  to  arise  therefrom  ought  to  be 
invested  as  part  of  the  settled  estate,  and  the  divi- 
dends or  income  from  such  investment  be  paid  to  the 
tenant  for  life  for  the  time  being,  assuming  that  such 
proceeds  had  been  properly  obtained.  If  thought 
desiiable,  an  inquiry  might  be  taken  in  like  manner 
as  to  the  timber  standing  on  the  estate,  adopting  for 
that  purpose  the  form  of  order  given  in  the  case  of 
Tooker  v.  Annatley  (d). 

With  respect  to  costs,  this  suit  must  be  treated  as 
a  proceeding  necessary  to'  establish  a  debt  against  the 
estate  of  a  testator,  the  costs  of  which  must  bo  added 
to  the  amount  of  the  debt ;  the  executors  of  Egerton 
Bagot  must  bo  declared  to  be  entitled  to  have  their 
costs  of  this  suit,  as  between  solicitor  and  client,  out 
di  the  estate  of  their  testator.  The  conduct  of  the 
executors  had  been  perfectly  proper ;  they  were  bound 
to  protect  the  estate  of  which  they  were  trustees  to  the 
utmost  of  their  power,  but  in  so  doing  to  conceal 
nothing,  but  act  in  all  respects  as  the  Court  might 
direct :  this  was  the  course  they  had  adopted,  and 
they  were  entitled  to  perfect  immunity  from  the  Court 
for  having  so  acted. 

His  Honour  said,  that  he  had  gone  a  little  out  of  his 
proper  course,  and  done  what  was  not  within  the 
province  of  tho  Court,  in  suggesting  what  he  should 
probably  do  upon  the  parties  coming  back  on  the 
inquiries  ;  but  he  had  thought  it  might  be  convenient 
for  the  guidance  of  the  parties  that,  without  prejudice 
to  anything,  they  should  know  his  views  upon  the 
subject 

8  June,  1868. 

The  advisers  of  the  infant  plaintiff  not  acceding  to 
the  terms  suggested  by  his  Honour,  a  decree  was  this 
day  made,  directing  inquiries  in  accordance  with  his 
Honour's  judgment. 

The  Master  of  the  Rolls  also  expressed  his  opinion 
that  the  money  derived  from  the  windfalls  of  timber 
ought  to  be  treated  as  part  of  the  settled  estate,  and 
that  the  income  thereof  was  payable 'to  the  present 
tenant  for  life. 

It  was  arranged  that  the  suit  of  Legge  v.  Legge 
should  stand  out  of  the  paper,  vrith  liberty  to  restore 
it  when  the  result  of  the  inquiries  in  Bagot  v.  Bagot 
was  known. 

Ifote  (a). — ^The  facts  and  proceedings  in  the  suit  of 
Williama  v.  Jhdce  of  Bolton  were  as  follows  : — 

Charles,  Duke  of  Bolton,  by  his  will,  dated  the  4th 
of  June,  1763,  after  bequeathing  certain  legacies  to 
Mary  Banks  Brown,  Jean  Mary  Brown  (commonly 


called  Jean  Mary  Brown  Powlett,  the  testator*8  natural 
daughter),  and  Mary  Charlotte  Thomhill  More,  and 
after  giving  to  the  same  persons,  for  their  lives 
respectively,  certain  annuities  or  rent-charges  payable 
out  of  his  estates  in  Yorkshire,  devised  all  his  real 
estates  (as  to  those  in  Yorkshire,  subject  as  aforesaid 
to  the  use  of  trustees  for  a  term  of  1000  years,  upon 
trust  to  raise  and  pay  the  legacies  bequeathed  in  his 
will,  and,  subject  thereto,  to  the  use  of  his  brother, 
Lord  Harry  Powlett,  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainder  to 
Jean  Mary  Brown  Powlett,  for  life,  with  remainder 
to  her  first  and  other  sons  in  tail  male,  with  re- 
mainder to  the  testator's  right  heirs  ;  and  there  were  the 
usual  limitations  to  trustees  to  preserve  all  the  con- 
tingent remainders.  The  will  contained  a  proviso 
that,  notwithstanding  the  several  tenants  for  Ufo 
thereinbefore  mentioned  were  not  made  dispunishable 
of  waste,  yet  that  it  should  be  lawful  for  them,  when 
in  actual  possession,  not  only  to  work  such  mines  as 
were  then  open,  but  that  they  should  have  full  power 
to  work  any  new  or  other  mines  in  as  lai^e  a  manner 
as  if  such  tenants  had  been  by  the  will  made  dis- 
punishable of  waste.  And  the  testator  directed  that 
Jean  Mary  Brown  Powlett  should  be  made  a  ward  of 
Court. 

The  testator  died  on  the  5th  of  July,  1765,  and  was 
succeeded  in  the  dukedom  by  his  brother  Harry,  who 
was  his  heir-at-law. 

On  the  5th  of  December,  1765,  a  bill  was  filed  by 
Mary  Banks  Brown,  and  Jean  Mary  Brown  and  Mary 
Charlotte  Thomhill  More  (both  infants,  by  their  next 
friend,  the  said  Mary  Banks  Brown),  which,  after 
alleging  that  Duke  Harry  had  cut,  and  threatened  to 
cut,  timber  on  the  devised  estates,  prayed  the  esta- 
blishment of  the  will  of  Duke  Charles,  the  ad- 
ministration of  his  estate,  an  account  of  the  timber 
cut  and  fallen  by  Duke  Harry,  and  that  Duke  Harry 
might  be  restrained  by  injunction  from  cutting  and 
felling  other  timber. 

On  the  9th  of  April,  1767,  tho  defendant  filed  his 
answer,  the-  first  schedule  to  which  contained  an 
account  of  timber  fallen  since  the  5th  of  July,  1765. 

On  the  18th  of  June,  1767,  the  bill  was  amended, 
the  plaintiff,  Mary  Charlotte  Thomhill  More,  having 
been  married  to  John  Williams. 

On  the  12th  of  December,  1768,  a  decree  was  made 
establishing  the  will,  and  directing  an  inquiry  whether 
the  defendant  had  felled  any  and  what  timber  growing 
on  the  estates  at  the  time  of  the  testator's  death,  and 
to  what  uses  the  same  had  been  applied. 

It  does  not  appear  that  any  injunction  was  granted. 

In  1778,  the  plaintiff  Jean  Mary  Brown  was  married 
to  Thomas  Orde. 

On  the  20th  of  March,  1788,  the  Master  made  his 
report,  finding  that  the  defendant  had  felled  and  sold 
timber  beyond  what  had  been  used  in  repairs  to  the 
amoimt  of  2,943/. 

On  the  25th  of  February,  1784,  by  decree  upon 
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farther  directioiu  (stated  in  1  Goz,  72,  to  be  on  excep- 
tions), the  defendant  waa  ordered  to  pay  that  sum 
into  Conrt,  with  interest  thereon  at  the  rate  of  four  per 
cent  from  the  time  when  the  same  was  received  ;  and 
it  waa  referred  to  the  Master  to  ascertain  the  times 
when  the  same  was  received,  and  to  compute  interest. 

On  the  25th  of  April,  1786,  the  Master  made  his 
further  report,  computing  interest,  &c.,  down  to  the 
18th  of  March,  1786,  the  day  when  the  timber  money 
was  paid  into  Court,  aud  on  the  2nd  of  June,  1786,  an 
order  was  made  confirming  that  report 

It  appears  from  the  Master's  Reports  that  the  timber 
was  cut  in  the  spring  of  1766,  of  1769,  1770,  and 
1772.  Consequently,  there  was  not  any  cut  before 
the  filing  of  the  bill ;  but  part  was  cut  before,  and 
part  after,  decree  made. 

Duke  Harry  died  in  1794,  whereupon  the  suit  of 
PcwUit  v.  Jhiditu  of  Bolton  was  instituted  (8  Vcs. 
374),  and  the  timber  money,  with  the  accumulated 
interest  in  the  meantime,  was  directed  to  be  laid  out 
in  land  to  be  settled  to  the  uses  of  the  will  of  Duke 
■Charles. 

(b)  See  PidgcJey  v.  Bawling,  2  Coll.  275. 

(c)  Compare  Hogg  v.  Jotub,  1  N.  R.  222,  as  to  heir- 
looms. 

(d)  See  5  Sim.  235,  and  1  SeUm,  505  (3rd  ed.). 

Master  of  the  Bolls. )   g^^^  ^  hutohoxs. 
8  June,  1863.  ) 

Specific  Perfomumee — Notice  of  Lis  PeDdens — 

Doubtful  Tide. 

Notice  q/'a  lis  pendens  is  not  neees$arily  notice  of  an 
incumbrance.  It  only  amounts  to  notice  of  a  claim 
upon  the  subject  of  the  suit  which  may  possibly  be  un- 
founded. Such  a  notice  affords  no  ground  for  resist- 
ing specific  performance. 

This  case  came  on  upon  motion  for  decree. 

The  suit  was  for  specific  performance  of  a  contract 
to  purchase  a  leasehold  messuage  belonging  to  the 
plaintiff.  The  defendant  became  the  purchaser  on 
the  11th  of  June,  1862,  at  a  sale  by  auction,  subject 
to  certain  particulars  and  conditions.  After  the  con- 
tract had  been  signed,  and  the  abstract  delivered,  the 
defendant  sent  in  his  requisitions  of  title,  accompanied 
by  the  usual  inquiry  as  to  judgments  and  litcs 
pendentcs.  The  plaintiff,  in  reply,  denied  knowledge 
•of  any  facts  prejudicial  to  the  title ;  but  admitted 
notice  of  an  order  of  the  Court  of  Probate,  dated  5th 
of  February,  1861,  for  pa3rment  by  the  plaintiff  of  an 
annuity  of  25/.,  which  order  had  been  subsequently 
made  a  rule  of  the  Court  of  Probate,  and  was  regis- 
tered at  the  office  of  Common  Pleas  on  the  8tl^  of 
May,  1861.  The  plaintiff,  however,  insisted  that  the 
order  did  not  create  any  charge  upon  land  under  the 
1  ft  2  Vict  c.  110,  8.  13,  and  furnished  the  defendant 
with  the  opinion  of  counsel  to  that  effect.  The  de- 
fendant, not  satisfied  with  tins  reply,  continued  to 


press  his  objection,  and,  conaaqnently,  on  the  19th 
of  September,  1862,  the  phiintiff  threatened  to  file  a 
bill  for  specific  perfomuuice  unless  the  sale  vis  om- 
pleted  **  in  the  coucm  of  the  present  week.** 

On  the  12th  of  September,  1662,  a  Mr.  Pratt  filed « 
bill  against  the  plaintiff  in  the  present  suit,  pityiiig 
for  a  declaration  that  the  order  of  the  Court  of  Probate 
created  a  chaige  upon  the  plaintiff^s  property,  inclu- 
ding the  leasehold  messoage,  which  the  de&ndint 
Hutchons  had  contracted  to  purchase. 

On  the  18th  September,  1662,  the  defendant  gtTQ 
notice  to  rescind  his  contract  on  the  ground  that 
it  was  impossible  for  the  plaintiff  to  make  out  a  good 
title  during  the  pendency  of  tlie  suit  «f  PrtUt  v.  BvlL 
Two  days  after  tlie  receipt  of  this  notioe,  the  pluntifi 
filed  his  bill  for  specific  performance. 

On  the  19th  of  November,  1^2,  a  demurrer  to  tlie 
bill  in  PtixU  v.  Bull,  was  allowed  by  the  Yice-Oun- 
cellor  with  costs,  and  this  decision  was  affirmed  on 
appeal  by  the  Lord  Chancdlor  on  the  23cd  Janiuoy, 
1868.» 

On  the  day  of  disroisaal  of  the  appeal  in  Pratlr. 
Bull,  the  plaintiff  in  the  present  suit,  offered  to  aW 
don  further  proceedings  if  the  defendant  woaU  agree 
to  complete  his  purchase  at  once,  and  to  pay  the  ootts 
incnrred  by  the  litigation ;  but  to  this  proposal  the 
defendant  declined  to  accede. 

BaggaZlay,  Q.C.  {Sardy,  with  liim),  for  the  plain- 
tiff, stated  the  facts  as  above. 

Kay  {Selwyn,  Q.a,  with  him),  for  the  defcndast, 
contended : — 

1st  That  the  olrjection  based  on  the  effect  of  tlte 
order  of  the  Conrt  of  Probate,  waa  «  reasonable  ow 
when  first  made, 

ffolden  V.  Holdm,  11  W.  R.  487, 
though  now  decided  to  be  untenable,  and  that,  if  »» 
it  was  sufficient  ground  for  the  defendant's  refuaal  to 
complete, 

Pyrke  v.  Waddingham,  10  Hare,  1. 
2nd.  That  the  defendant  was  justified  in  giving 
notice  to  rescind  at  once,  as  the  vendor  refused  to  take 
any  steps  to  remove  the  objection, 
NoU  V.  Riccard,  22  Beav.  311. 
He  distinguished 

Wdls  V.  Maxwell,  11  W.  R.  676. 

The  Master  of  the  Rolub  (without  calling  for « 
reply)  said,  that,  as  the  Lord  Chancellor  had  decided 
that  the  annuity  was  not  made  a  chai^  oQ  the 
property  by  the  oixler  of  the  Court  of  Probate,  the 
plaintiff  was  clearly  now  entitled  to  a  decree  (at 
specific  performance,  the  title  being  accepted  on  ^ 
other  points.  The  only  question  was  as  to  tie  <^^ 
That  depended  on  the  reaaonabieneas  of  tJio  dsfes^tf^  ^ 
objection.  It  was  contended,  lor  the  dafamittit,  that 
the  registration  of  a  lis  pendens  crvttfeed  an  i»sm' 
brance.  But  that  was  not  so.  The  Ai^wtentiW  of  a 
Hs  pendens  against  property  the  sAjfitlk  ^  *  '"^ 
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did  not  of  itself  create  an  meumbnatee  upon  that 
property.  It  merely  gare  notice  of  a  claim  on  the  pvo- 
perty ;  and  it  was  incumbent  on  the  person  thns  affected 
with  notice  to  look  into  the  nature  of  the  claimi  and 
Jndge  for  himself  whether  there  was  anything  in  t 
Great  inconvenience  would  foUow  from  holding  Hiat 
every  lis  pendens  (hower^  frivoloos  the  plaintifl's  claim) 
created  an  inenmbranee.  Then,  was  the  objectioB, 
fonnded  on  the  claim  of  the  plaintiff,  in  PraU  v.  BuU 
a  frirolons  one  ?  On  this  point,  his  Honour  thought 
the  case  of  Pyrke  r,  WtuUUngham  had  been  pressed 
too  far.  No  doubt  it  was  difficult  to  draw  the  line 
between  a  well-founded  and  an  ill-founded  objection  to 
title ;  but  here  the  opinion  of  eminent  comisel,  with 
which  the  defendant  had  been  furnished,  had  been 
adverse  to  Mr.  Pratt's  contention  from  the  first ;  and, 
in  his  Honour^  judgment,  it  was  clear  that  the 
Coort  of  Probate,  which  was  not  in  existence  at  the 
date  of  the  1  &  2  Vict.  c.  110,  could  not  be  pro- 
flpectively  included  in  the  provision  which  made 
orders  of  the  Superior  Courts  a  charge  on  the  land. 
Nor  was  there  any  provision  of  the  kind  in  the  Act 
which  created  the  Probate  Conrt 

His  Honour  was,  therefore,  of  opinion,  that  the 
defendant  had  no  good  ground  for  resisting  compiletion  ; 
and,  as  the  defendant's  conduct  rendered  the  suit 
still  necessary,  notwithstanding  that  the  case  of  PraU 
v.  Bull  had  been  decided  some  months  ago,  he  must 
decree  specific  performance  against  the  defendant,  with 
costs  up  to  and  including  the  hearing. 

Note.* — The  case  of  PrcUt  v.  £uU  is  reported  (on 
the  appeal)  1  K.  B.  29& 

Master  of  the  Boll..  1  g^^^  ^  Hammond. 
10,  11  June,  1863.       J 

WUl — Partial  Revocation  hy  Codicil — Revocor 
tion  of ''  Said  Legacy,** 

A  testtUoTf  hy  will,  hcqueaOied  the  stim  of  6000Z.  to 
trustees  upon  trust  to  pay  the  iticome  to  his  widow  for 
ii/«,  for  the  Tttaintenanee  of  herself  and  two  infant 
children ;  and,  after  her  deatJif  he  gave  the  corpus  to 
the  thildatn  on  their  aMaining  iwenty^one.  One  of  iJu 
children  halving  died  in  the  testator's  lifetinte,  he  made 
a  codicil  to  his  will,  by  which,  after  reciting  the  gift  of 
600O/.  to  haxe  been  intended  as  a  provision  for  his 
vndow,  and  to  enable  her  to  support  the  infants,  he 
revoked  ''  the  said  legacy,**  and  bequeathed  to  his  irus- 
tees  the  stem  of¥>OOL,  Ae  inecme  of  which  he  directed 
to  be  paid  to  his  wife  for  the  support  of  herself  and  the 
ntrviving  infant  Mid : — 

Held,  (hat  (he  revocatim  hy  (he  codicil  of  the  60002,, 
given  by  the  will,  woe  confined  to  the  tiuome  of  the 
vidow,  and  thai  the  gift  offfte  oovpus  of  the  6000/.  was 
^  affected  hy  theeodfeU.  The  trill  cUso  contained  a 
potper  to  Ae  execitt&rs  to  HMthe  a  speeiflc  appropriastien 
<ff  any  iwmtinmts  of  the  testaier  to  (he  extent  o/ 60002., 
M  tAe  pmpom  of  ammtrimy  (he  atmmty  given  ta  the 


widow.     The  codicil  which  substituted  the  40002.  for' 
the  60602.,  did  not  repeat  or  contain  any  reference  to 
this  power  :^ 

Held,  thai  the  power  musi  be  deemed  to  be  revokedf 
and  theU  consequently  the  widow  was  not  entitled  to 
have  the  income  of  bank  shares  of  the  value  of  60002. ,. 
belonging  to  the  testator  at  the  time  of  hie  death,  and- 
yielding  a  large  rate  of  interest,  specifically  appropriated' 
for  Iwr  benefit, 

Thia  was  a  sidt  by  the  executors  of  one  George 
Hammond  for  the  administration  of  their  testator's 
estate.     The  will  was  dated  the  12th  of  February,. 
1849,  and  after  making  various  specific  devises  and 
bequests,  contained  the  following  words  i-^'^ALw  I 
give  and  bequeath  unto  my  friends,  Benjamin  Stocks^ 
John  Croisdale,   and  William  Itoebuck,   the  sum  of 
60002.,  upon  the  trusts  and  for  the  intents  and  put^' 
poses  hereinafter  expressed  and  declared  concemin|f 
the  same  (tliat  is  to  say),  upon  trust  to  lay  out  and 
invest  the  same  in  ^eir  names  in  the  publie  stocks  os 
funds  of  Great  Britain,  or  on  real  security,  includ-x 
ing   mortgages   of  copyhold   and    leasehold   estates- 
in    England  or  Wales,   or   on   inilway   debentures^ 
or  in  the  purxshase  of  shai«s  in  some  good  and  esta^ 
blished  railway,  gns,  water,  or  other  similar  company^ 
with  potoer,  neverlluless,  to  approprioite  and  held  any 
railway  or  other  invcshaents,  for  the  said  sum  of 
60002.,   or  any  part  thereof,   which  I  may  have  at 
the  time  of  my  decease,  with  power  also  for  my 
trustees  or  trustee  for  the  time  being  to  change  th» 
investments  or  securities  for  others  of  a  like  descrip- 
tion as  often  as  it  shall  be  deemed  expedient  so  to  do, 
and  to  pay  the  dividend  or  interest  from  time  to  time 
to  arise  therefrom  unto  my  wife  Christianay  for  the 
maintenance  of  herself,   and  for   the   maintenance^ 
education,  clothing,  and  bringing  up  of  my  sons  Alfred 
and  Josex^  until  they  shall  severally  attain  the  age  of 
twenty-one  years.     And  in  case  nvy  said  wife  shall  die 
before  my  said  sons  Alfh)d  and  Joseph  shall  attain, 
their  respective  ages  of  twenty-one  years,  then  I  direct 
my  trustees  or  trustee  for  the  time  being  to  apply  suck 
part  of  the  dividends  or  interest  of  the  said  sum  of 
60002.  as  they  or  he  in  their  or  his  discretion  shalL 
think  proper  in  the  maintenance,  education,  clothing^, 
and  bringing  up  of  my  said  sons  Alfred  and  Joseph 
until  they  severally  attain  that  age.     And  when  and 
so  ,soon  as  my  said  sons  Alfred  and  Joseph  shall 
severally  attain  the  age  of  twenty-one  years,  upon 
trust  that  my  trustees  or  tmstee  for  the  time  being 
shall  and  do  pay  out  of  the  dividends  or  interest  of  the 
said  sum  of  60002.,  from  time  to  time  to  arise  there- 
from, the  sum  of  1502.  a  year  only  to  my  said  wife 
Christiana  in  lieu  of  the  whole  of  the  dividends  or 
interest  of  the  sum  of  60002.  for  her  own  maintenance 
and  support  during  the  remainder  of  her  life  for  her 
separate  use,  and,  subject  to  the  last-mentioned  annuity 
of  1502.,  upon  tmat  to  pay,  transfer,  and  divide  the- 
•aid  sum  of  60002.,  and  all  acfflimnlatiOTcs  thexeon^ 
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Tinto  and  equally  between  my  said  sons  Alfred  and 
Joseph,  share  and  share  alike,  their  respective  ex- 
ecntors,  administrators,  or  assigns,  as  tenants  in 
common.  And  in  case  my  said  sons  Alfred  and  Joseph, 
or  either  of  them,  shall  die  under  the  age  of  twenty- 
one  years  without  issue,  then  I  give  and  bequeath  the 
said  last-mentioned  legacy  or  share  of  them  or  him  so 
dying  unto  and  equally  amongst  my  surviving  children 
then  living,  and  who  may  bo  then  in  England,  share 
and  share  alike,  their  respective  executors,  adminis- 
trators, or  assigns,  as  tenants  in  common.  And  I 
declare  that  during  the  minority  of  my  said  sons 
Alfred  and  Joseph,  or  either  of  them,  it  shall  be  lawful 
for  my  trustees  or  trustee  for  the  time  being  to  apply 
(subject  as  aforesaid),  as  well  the  surplus,  dividends, 
or  interest  of  the  said  siim  of  6000Z.,  as  also  any  part 
of  the  said  principal  sum  of  6000Z.  not  exceeding  a 
fifth  part  iSieroof,  as  the  said  trustees  or  trustee  shall 
think  proper,  in,  for,  or  towards  their,  or  either  of  their 
advancement  or  preferment  in  the  world  or  otherwise 
for  their  or  his  benefit,  as  the  said  trustees  or  trustee 
shall  think  fit'* 

The  testator  made  a  codicil  to  hia  will,  dated  the 
lOth  of  December,  1851,  which,  so  far  as  is  material, 
was  as  follows  :— "  Whereas  I  have  given  the  sum  of 
6000Z.  to  be  put  out  at  interest  by  my  trustees  to  pro- 
vide an  annuity  for  my  dear  wife  Christiana,  and  to 
•nable  her  to  support  and  educate  my  two  sons  Alfred 
and  Joseph  Hammond.  And  whereas  my  son  Alfred 
has  departed  this  life,  /  do  hereby  revoke  the  said  legacy ^ 
and  do  appoint  and  bequeath  to  my  trustees  the  sum 
of  4000Z.  to  be  invested,  and  the  interest  arising  there- 
from to  ba  paid  to  my  said  dear  wife  Christiana  for  her 
maintenance  and  the  support  of  my  son  Joseph 
Hammond.  And  I  do  hereby  ratify  and  confirm  my 
said  vrill  in  all  the  particulars  thereof," 

The  testator  died  on  the  17th  of  June,  1852,  and 
both  the  will  and  the  codicil  were  duly  proved  by  the 
plaintifis.  The  codicil  was  attested  by  three  witnesses, 
one  of  whom  was  the  testator's  son,  Joseph  Hammond, 
who  wad  then  about  twelve  years  of  age,  and  was  the 
third  witness  in  order  of  attestation. 

The  plaintiifs,  as  the  executors  of  the  testator,  con- 
verted into  money  the  whole  of  the  testator's  personal 
estate  not  specifically  bequeathed,  with  the  exception 
of  200  shares  in  the  Leeds  Banking  Company,  which 
at  the  death  of  the  testator  were  of  the  market  value 
of  211,  lOs.  per  share,  and  were  now  worth  38/.  per 
share,  yielding  a  high  rate  of  interest  No  appropria- 
tion of  any  specific  portion  of  the  testator's  estate  was 
made  by  the  executors  to  answer  the  legacy  of  6000^ 
bequeathed  by  the  will,  or  the  legacy  of  iOOOl 
bequeathed  by  the  codicil,  but  out  of  the  income  of  the 
testator's  estate  they  paid  to  the  testator's  widow  200/. 
a  year,  being  at  the  rate  of  51,  per  cent  on  4000/., 
down  to  the  time  when  Joseph  attained  twenty-one, 
when  they  reduced  the  widow's  income  to  1501, 

The  questions  which  arose  were  mainly  two. 

l8t   Whether  the  legacy  of  6000/.  given  by  the 


will  was  wholly  or  only  partially  revoked  \>j  tin 
codicil,  and  if  wholly  revoked,  whether  the  leguy  d 
4000/.  given  by  the  codicil  was  to  be  applied  as  tk 
tnists  declared  by  the  will  of  6000/.,  or  upon  ivbit 
trusts? 

2nd.  Whether  the  plaintifis  could  now  appropriaU 
the  number  of  bank  shares  which  at  their  marketable 
value  at  the  death  of  the  testator  would  have  been 
worth  4000/.  to  answer  the  legacy  of  4000/.  givep  by 
the  codicil  ? 

Martindale,  for  the  plaintiflfs,  the  executors,  rob- 
mitted  these  questions  to  the  Court 

C,  Hall  (Seltcyn,  (1,0,,  with  him)  for  the  defendant, 
Joseph  Hammond. 

1st.  The  codicil  did  not  disturb  the  dispositioDs  of 
the  will,  further  than  was  absolutely  necessary  to  give 
effect  to  the  former. 

Doe  d.  Jlearle  v.  fficks,  8  Bing.  475  ;  on  appeal, 

1  CI.  &  £,  20  ; 
AbboU  V.  Middleton,  21  Beav.  143 ;  7  H.  of  L 
Ca.  68. 
2nd.    If  the  substitution  made  by  the  codicil  vis 
rendered  ineffectual,   so  far  as   related  to  Joseph's 
share,  by  reason  of  his  being  an  attesting  witness, 
then,  to  that  extent,  the  will  was  not  revoked  by  the 
codicil,  • 

Onions  v.  Tyrer,  1  P.  Wms.  342. 

Karslake,  for  the  widow  of  the  testator. 

Fretting,  for  another  of  the  testator's  children. 

The  revocation  of  the  will  by  the  c^cil  is  only 
partial,  leaving  the  bequest  of  the  corpus  of  6000/' 
unimpaired, 

Alt  V.  Gregory,  8  De  G.  H.  &  G.  221. 

Baggallay,  Q.O.,  and  Wiekcns,  for  parties  interested 
in  the  residue. 

The  revocation  of  the  gift  of  6000/.,  was  complete 
in  all  respects,  and  the  testator  never  intended  to  set 
apart  two  distinct  sums — ^viz.,  4000/.  to  answer  the 
present  income  of  the  widow,  and  6000/.  to  answer 
the  future  capital  of  the  children. 

SouthgaU,  Q,0,,  and  F.  0,  ffayties,  for  other 
parties. 

The  Ma9TEK  of  the  Rollh,  said,  the  first  dnty  of 
the  Court  in  a  case  of  thia  kind  was  to  reconcile  the 
will  and  the  codicil,  and  to  make  every  part  efficacious, 
so  as  to  carry  all  the  testator's  provisions  into  effect 
If  the  codicil  revoked  the  l^^cy  of  6000/.  in  tU 
respects,  then  the  joint  effect  of  tiie  will  and  codicil 
would  be,  that  Joseph  would  take  nothing  beyond 
what  was  given  him  for  maintenance.  But  the  codicu, 
after  revoking  the  legacy  of  6000/.,  and  bequeathing^ 
instead  thereof,  4000/.  for  the  maintenance  of  ^^ 
widow  and  Joseph,  went  on  to  "ratify  and  confiim 
the  will  in  other  particulars."  The  substitntion 
made  by  the  codicil  was,  therefore,  in  his  HoDoni^s 
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judgnent,  confined  to  the  income  of  the  widow  and 
the  naintenance  of  Joseph  during  his  minority.  In 
that  Ase,  the  disposition  of  the  corpus  of  the  6000Z. 
oontiined  in  the  will  remained  unaffected  by  the 
codiiil.  Ko  doubt  it  was  inconvenient  that  there 
sbodd  be  two  distinct  gifts  of  60002.  and  40002. ,  but 
this  did  not  raise  any  insuperable  difficulty.  The 
itT(Kation  by  the  codicil  was  partial  only ;  and  under 
the  codicil  Joseph  did  not  take  anything.  In  this 
Tiew,  there  was  no  impropriety  in  his  being  an  attest- 
iogwitness  to  the  codicil 

Another  question  arose  as  to  the  power  to  ap- 
propriate the  bank  shares.  The  will  clearly  permitted 
the  executors  to  hold  and  appropriate  60002.  of  these 
shares,  calculated  at  their  market  value  when  the 
testator  died,  and  to  pay  the  income  to  her  for  her 
Hfe.  But  the  codicil,  which  revoked  the  legacy  of 
WOOt,  80  far  as  regarded  the  widow's  interest  therein, 
did  not  repeat,  or  in  any  way  incorporate,  this  power 
of  appropriation.  The  testamentary  instruments  were 
clearly  inartificially  drawn,  but  his  Honour  must  hold, 
with  reluctance,  that  the  power  of  appropriation  was 
revoked,  and  that  the  widow  was  only  entitled  to  so 
much  income  as  would  be  produced  by  il.  per  cent 
interest  on  the  40002.  given  her  by  the  codiciL 


eraley,  V.-C.  I  iujn)riELD  r.  Randfield. 
2,  3  June,  1863.      J 

CoiU^Pen(malfy'-Willr--AtUstatwn^7  Will 
4:  dh  I  Vict  c  26,  s.  16. 

Ooata  incurred  in  a  mit  to  determine  the  rights  of 
partUa  to  real  and  personal  estate^  are  primarily  pay- 
able  out  of  the  personalty. 

^  testator  executed  his  will  duly  attested,  hut  being 
'^iuatisJUd  with  the  attestation,  added  a  further  attes- 
^ion  clause,  which  was  signed  hy  the  same  witnesses, 
^^  hy  a  devisee  under  the  will:-^ 

Held,  That  the  devisee  was,  under  the  1524  section  of 
^  Wills  Act,  precluded  from  taking  any  interest  under 
(kewiU, 

William  Randfield,  by  his  will,  dated  18th  of  October, 
1855,  left  all  his  real  and  personal  property  (subject 
to  certain  annuities  to  his  widow,  the  defendant,  Ann 
Handfield)  to  his  son  William  Cass  Randfield ;  and  in 
case  his  son  died  without  issue,  then  to  divers  nephews 
uid  nieces.  William  Cass  Randfield,  by  his  will,  left 
all  Ms  property,  real  and  personal,  to  his  wife  abso- 
lutely. On  9th  October,  1856,  a  bill  was  filed  by  the 
widow  of  William  Cass  Randfield,  praying  that  the 
will  of  WUliam  Randfield  might  be  eeUblished,  and 
its  trusts  performed,  and  that  the  rights  and  interests 
of  the  parties  might  be  ascertained. 

Vice- Chancellor  Eindersley,  by  a  decree,  dated 
25th  of  July,  1857,  deckred  that  William  Cass  Rand- 
field becune  abioiutely  entitled  to  both  the  real  and 


personal  property,  subject  to  the  annuities.  On 
appeal  to  Lord  Chancellor  Cranworth,  by  decree 
of  2nd  of  December,  1857,  it  was  declared,  that  on 
the  death  of  William  Cass  Randfield  without  issue, 
the  nephews  and  nieces  became  absolutely  entitled  to 
both  the  real  and  personal  property.  And  on  appeal 
to  the  House  of  Lords  it  was  held,  that  William 
Cass  Randfield  took  the  personalty  absolutely,  but 
the  realty  subject  to  the  limitation  to  the  nephews 
and  nieces.  The  cause  now  came  on,  on  the  Chief 
Clerk's  Certificate. 

There  were  two  principal  questions. 

The  first  was,  how  the  costs  of  the  suit  were 
to  be  paid,  whether  wholly  out  of  the  personal 
estate ;  or  partly  out  of  the  personalty,  partly  out  of 
the  realty. 

The  second  arose  out  of  the  circumstances  attend- 
ing the  attestation  of  William  Randfield's  wilL  That 
will  was  contained  in  three  pages,  and,  at  the  bottom 
of  the  third  page,  was  signed  by  the  testator,  and 
attested  by  two  witnesses.  Groom  and  Harris.  The 
attestation,  however,  was  merely  headed  with  the 
word  "  witnesses,"  and  the  testator,  not  being  satis- 
fied with  this,  caused  a  fuller  attestation  clause  to  be 
written  on  the  fourth  page,  and  Groom  and  Harris 
signed  a  second  time.  The  testator's  widow,  who  was 
present,  persuaded  Grace  Beeston,  the  testator's  niece 
and  one  of  the  parties  entitled  under  the  gift  over  ot 
real  estate  in  the  event  of  William  Cass  Randfield's 
death  without  issue,  to  sign  her  name  as  a  witness  in 
addition  to  Groom  and  Harris.  The  question  was, 
was  this  sufficient  to  bring  the  case  within  7  Will.  4 
ft  1  Vict  c.  26,  8.  15,  and  to  prevent  Grace  Beeston 
taking  any  interest  under  the  wilL 

BaUy,  Q.C.,  and  Shebbeare,  for  the  plaintiff: — 
1st.  On  the  question  of  costs, 

Burnett  v.  Foster,  7  Beav.  540  ; 

Johnston  v.  Todd,  8  Beav.  489. 
2nd.  On  the  question  of  attestation, 

7WilL  4  &1  Vict,  c  26,  s.  15; 

Wigan  v.  Rowland,  11  Hare,  157. 

Cole,  Q,C.,  and  Kay,  for  the  defendant  Ann 
Randfield. 

« 

Olasse,  (IC,  and  Dickinson,  for  other  defen- 
dants : — 

Isl  On  the  question  of  costs, 

Pickford  v.  Brown,  2  K.  ft  J.  426  ; 

Ripley  v.  Moysey,  1  Keen,  578  ; 

Stringer  v.  Harper,  26  Beav.  585. 
2nd.  On  the  question  of  attestation  :— 

Wigan  v.  Rowland,  loc  eit.  ; 

Oumey  v.  Oumey,  8  Dr.  208  ; 

Tempest  v.  Tempest,  2  K.  ft  J.  635. 

Baily,  Q,C.,  in  reply, 
Foster  v.  Christian,  2  Phill.  161  ; 
Stringer  v.  Harper,  loc,  ciU  ; 
Sanders  ▼.  MiUer,  25  Beav.  154. 
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KiNBERSlEr,  V.-C,  said,  the  princtpal  qnestion 
which  arose  was  the  question  of  costs.  So  far,  of 
coarse,  as  this  was  merely  an  administration  suit,  the 
costs  would  come  out  of  the  personal  estate,  but  what 
he  had  to  decide  was  how  the  costs,  occasioned  bj  the 
questions  as  to  the  rights  of  the  parties  with  regard  to 
both  the  real  and  personal  estate,  should  be  borne. 
Were  any  of  such  costs  to  be  borne  by  the  real  estate  ? 
Was  the  real  estate  either  to  bear  the  costs  which  had 
been  occasioned  by  the  questions  which  had  arisen  as 
to  the  rights  of  the  parties  thereto,  or  a  proportion  of 
the  aggregate  costs  occasioned  by  the  questions  as  to 
the  rights  of  the  jMirties,  as  regarded  both  the  realty 
and  personalty,  accoi'ding  to  its  relative  value  ?  If 
there  had  been  no  decisions  on  the  subject,  he  should 
have  been  inclined,  since  the  costs  had  been  incuTred 
in  determining  the  rights  of  the  parties  as  rcgp.rdcd 
both  real  and  personal  estate,  and  since  the  same 
questions  had  arisen  as  to  both,  to  have  apportioned 
them.  But  that  he  could  not  do,  if  he  found  that 
the  matter  had  been  deliberately  decided  in  a  different 
way.  It  was  not  fair  to  the  suitors  that  such  fluctua- 
tion in  decisions  should  occur,  but  it  was  necessary 
when  a  matter  had  been  decided,  and  two  or  more 
judges  had  agreed  that  such  and  such  a  principle 
should  bo  followed,  that  subsequent  judges  should  be 
bound  by  such  decisions.  Now,  in  PickfordY.  Browrtf 
Joe.  ciLf  and  Stringer  y.  Harper ,  loe,  eit.,  it  was  decided 
that  such  costs  must,  like  simple  contract  debts,  come 
primarily  out  of  the  personal  estate.  There  had  been 
no  clear  and  simple  case,  in  which  there  had  been  no 
mixture  of  the  realty  and  personalty  by  conversion, 
where  the  Court  had  decided  otherwise.  Therefore 
the  costs  of  the  suit,  including  the  appeals,  must  be 
borne  primarily  by  the  personalty. 

On  the  question  of  the  attestation  by  Grace  Bceston, 
His  Houour,  after  stating  the  facts,  said,  Was  this  an 
attestation  bringing  the  case  within  the  Wills  Act  ? 
The  15th  sect,  of  that  Act,  said,  "That  if  any  person 
should  attest  the  execution  of  any  will,"  to  whom  an 
interest  was  given  by  the  will,  the  devise  or  bequest 
to  such  person  should  be  null  and  void.  Now  the 
signing  of  the  name  to  the  clause  of  the  will  by  which 
the  execution  by  the  testator  was  witnessed,  was  attest- 
ing the  execution.  Was  this  done  in  the  present  case  ? 
The  testator  requiring  the  second  and  moi'c  complete 
attestation.  Groom  and  Harris,  the  same  persona  who 
had  before  witnessed  the  will,  signed  their  names  again, 
and  by  that  act  attested  the  execution  of  the  will. 
This  would  alone  have  been  amply  sufficient,  but  Grace 
Beeston  having  afterwards  signed  in  precisely  the 
same  manner,  could  he  say  that  she  had  not  attested 
the  execution  so  as  to  bring  herself  under  the  Act  T 
However  hard  it  might  seem,  he  must  decide  that  Grace 
Beeston  was  excluded  from  taking  any  interest  under 
the  will. 


Kindersley,  V.-C. ) 

5.      f 
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5,  8  June,  1863. 
Will^Comtruction — Bond — Security, 

A  tistaUjTy  by  hi$  will^  left  a  sum  of  mmey  to  tni» 
upon  trust  to  pay  the  inamie  to  om  for  lifc^  and  w  k* 
marrying  as  therein  mentionedy  if  her  intended  kuthd 
should,  prior  to  the  marriage,  **well  and  efedholly 
settle  or  secure  to  be  paid,"  to  or  for  the  issm  of  iU 
marriage,  a  sum  equal  to  tlifi  provision  made  for  thm 
hy  the  testator,  then  that  Uu  first-metUioned  sum  «Mrf 
be  settled  as  therein  mentioned.  Tlie  husband  gore  his 
bond  for  the  amount : — 

Held,  that  this  was  not  a  sufficient  security  wiikin 
the  meaning  of  the  will. 

This  was  a  petition  praying  for  the  transfer  to  tk 
two  petitioners,  William  Henry  Baecbuf  and  Eiia 
Bacchus,  of  a  sum  of  10007.  each,  out  of  a  man  of 
80007.  stalling  to  the  credit  of  this  cause.    There  was 
a  cross  petition  by  other  parties,  who  claimed  tho 
whole  fund.    The  circumstances  of  the  case  were  is 
follows  :—By    his   will,   dated   August,   1813,  John 
James  Vizeu  directed  his  executors  and  trustees  to 
invest  in  their  names,  and  in  the  name  of  Eliza  Arthw, 
such  a  sum  as  would  produce  80007.  capital  stock,  anl 
to  stand  possessed  thereof  upon   trust  to  pay  tlie 
interest  and  proceeds  to  the  said  Eliza  Arthur  for  her 
life,  for  her  sole  use  and  benefit,  married  or  unniarricd ; 
and  *'in  case  the  said  Eliza  Arthur  should  intennarrj' 
with  any  pei-son  of  good  character,  and  having  a  pro- 
perty equal  in  value  to  the  said  80007.,   and  such 
intended  husbond  should,  prior  to  such  marriage,  «ell 
and  effectually,  and  to  the  good  liking  of  the  testator's 
said  trustees,  settle  or  secure  to  be  paid  to  or  for  the 
issue  of  such  marriage,  such  sum  and  sums  of  money 
as  should  equal  the  provision  thereinafter  by  him 
made  for  such  issue,"  then  that  the  80007.  should  be 
settled  on  the  children  in  manner  therein  mentioned. 
The  children  were  to  have  10007.  each,  the  remainder, 
if  less  than  eight  children,   to  go    among  certain 
nephews  of  the  testator.     And  in  case  Eliza  Arthur 
contracted  a  marriage  not  in  accordance  with  tlie  terms 
of  the  condition,  she  was  to  receive  only  half  the 
interest  of  the  stock,  and  tke  children  of  snchmoirixge 
were  to  be  entitled  to  no  benefit. 

The  testator  died  in  1816.  The  aeting  executors 
transferred  80001.  stock  into  tha  joint  names  of 
themselves,  J.  Gilbee  (a  trustee)  and  Eliza  Arthur. 
In  August,  1810,  Eliza  Arthur  married  Captain  V. 
H.  Bacchus.  The  trustees  approved  of  the  match, 
and  agreed  that  Captain  Bacchus  shoold  give  a  b<mi 
as  a  security  for  tha  "property  equal  in  value"  t» 
the  80007.  stock,  which,  by  the  will,  he  was  com- 
pelled to  secnre  before  the  children  of  the  mairiag^ 
could  take  any  benefit  They  agreed  to  do  so,  how- 
ever, only  if  **  Captain  Bacehns's  property  were  of  the 
nature  required,  and  the  bond  were  within  tiie  mess* 
inft  intent,  aad  ooBStmctioii  of  thewilL**  A  bond  wai 
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aecodmgly  oxecated  and  signed  by  the  trustees  con- 
tainti^  a  proviso  to  that  effect.  After  the  marriage,  the 
trusties  felt  some  doubt  respecting  the  value  of  Captain 
Baccnis's  property,  and  whether  they  could  safely  pay 
the  whole  income  of  the  8000/.  to  Mrs.  Bacchus. 
Acc«rdiQgIy,  a  bill  was  filed  by  Captain  and  Mrs. 
Bacihus,  to  which  tlie  tmsteos  put  in  their  answer, 
apd  Sir  John  Leech  found  that  Mrs.  Bacchus  was 
entitled  to  the  whole  income.  Captain  Bacchus 
died  some  years  ago,  leaving  his  widow,  who  died  in 
lS6i.  There  wera  only  two  children  of  the  marriage, 
the  petitioners  in  the  first  petition.  The  question  was, 
vhether  the  bond  was  a  sufficient  security  within  the 
meauing  of  the  words  of  the  will,  "well  and  effcc- 
toally,  and  to  the  good  liking  of  the  testator's  said 
trustees,  settle  or  secure  to  be  paid,  Ac.,"  to  entitle 
the  children  to  their  share  under  the  will. 

Glasacy  Q.C.,  Joshiia  Williams,  and  A,  G.  MarUtif 
for  the  children  of  Captain  and  Mrs.  Bacchus. 

The  security  was  to  bo  a  security  for  money,  and  a 
bond  is  a  good  security  for  money. 

Baily,  Q.C.^  and  Archibald  Smith,  for  the  parties 
entitled  in  case  the  children  did  not  take. 

By  personal  bond  you  cannot  *  *  well  and  effectually 
secure," 

Wilkea  v.  Steward,  Coop.  6  ; 
SireUan  v.  Ashynall,  3  Drew.  9 ; 
MaU  V.  Osborne,  7  Sim.  30. 

Ferrers,  C.  Upton,  and  Ds  Gex,  for  other  parties 
interested, 

Langstaa  v.  OllivanJty  Coop.  33  ; 
Remin^gton  v.  JkverdU,  2  Anst  £50. 

Glasse,  Q.O.,  in  reply. 

KiXDSBSLRY,  y«-C.,  said,  the  question  turned  upon 
the  construction  of  the  words,  "weU  and  effectually 
settle,  &c.*'  It  seemed  that  Captain  Bacchus  was  con- 
•sidered  by  the  trustees,  so  far  as  his  character  was 
concerned,  a  most  respectable  and  becoming  match. 
As  regarded  the  value  of  his  property,  ho  laid  a  state- 
ment before  the  trustees,  by  which  it  appeared  that  it 
was  worth  1151,  more  than  the  8000/.  stock,  valued  at 
the  price  of  the  day.  The  questioh  then  arose,  by 
what  instrument  should  this  property  be  "settled  or 
secured  to  be  paid,"  according  to  the  terms  of  the 
will  ?  It  appeared  that  the  trustees  took  advice  as  to 
what  they  could  safely  do  in  the  matter,  and  were 
advised  that  Captain  Bacchus's  proposal  to  give  a  bond 
would  not  be  a  satisfaction  of  the  terms  of  the  will. 
The  trustees  were  desirous  of  concurring  in  the  accept- 
ance of  a  bond ;  but  were  afraid  of  incurring  a  breach 
of  trust,  and  accordingly  proposed  to  sign  their  names 
to  the  bond,  expressing  theii*  provisional  acceptance  of 
it,  "  Provided  Captain  Baochus^s  property  were  of  the 
nature  required,  and  the  bond  were  within  the  mean- 
ing, intent,  and  construction  of  the  will.'*  The  con- 
duct of  the  trustees  appeared  to  him  to  have  been 
tessonable  under  the  circumstancoa.    After  the  mar- 


riage, however,  they  doubted  whether  they  could 
safely  pay  the  whole  income  of  the  8000^.  stock  to 
Mra.  Bacchus.  The  consequence  wa.9,  that  Captain  and 
Mrs.  Bacchus  filed  their  bill,  and  Sir  John  Leech 
found  that  Mrs.  Bacchus  was  entitled  to  the  whole 
income.  It  was  to  be  observed  that  Mrs,  Bacchus's 
interest  was  in  no  way  dependent  upon  the  bond ;  but 
upon  the  character  of  her  husband  and  the  value  of  his 
property.  The  8000/.  was  then  ordered  to  be  brought 
into  Court,  and  the  income  was  continued  to  bo  paid 
to  Mrs.  Bacchus  during  her  life. 

The  question  now  was,  were  the  children  entitled ! 
Several  cases  had  been  cited,  as  to  how  far  the  bond 
ought  to  be  accepted  as  a  good  security.  As  was  to 
be  expected,  however,  none  of  them  were  much  in 
point  Wilkes  v.  Steward  {loc.  c*/.)  was  the  nearest; 
there  the  trustees  were  empowered  to  lay  out  money 
in  the  funds,  or  in  such  other  good  security  as  they 
should  think  safe,  and  it  was  held  that  they  were  not 
justified  in  taking  a  bond.  This,  however,  was  not  a 
case  where  there  was  a  power  to  trustees  to  invest 
money ;  but  the  question  arose  out  of  the  condition 
in  the  wUl.  The  security,  it  must  be  observed,  was 
to  be  made  prior  to  the  marriage,  and  therefore  ho 
must  look  at  the  matter  as  it  stood  at  the  time 
of  the  marriage,  and  consider  whether  the  bond  did 
thtn.  satisfy  the  condition.  It  seemed  to  him,  that 
he  must  decide  (though  not  without  reluctance),  that 
the  bond  was  not  a  good  security  within  the  mean- 
ing of  the  condition.  An  instrument,  which  at  the 
time  when  it  was  given  was  precarious  and  uncertain, 
could  not  be  called  a  good  and  sufficient  security.  If 
he  held  otherwise,  he  should  be  running  counter  to 
the  general  tone  of  the  cases  as  to  trustees  investing 
trust  moneys,  and  deciding  in  a  manner  contrary 
to  what,  in  the  absence  of  decision,  appeared  the 
plain  and  honest  view.  For  the  security  given  by 
the  bond  depended  entirely  upon,  whether,  when  it 
became  payable,  the  assets  of  Captain  Bacchus  would 
be  sufficient  to  satisfy  it.  Would  any  prudent  man,  as 
regards  his  own  money,  wishing  for  a  good  security, 
lend  it  upon  bond  ?  Surely  not,  unless  at  a  very  liigh 
rate  of  interest,  and  then  it  would  be  a  speculation. 
Would  any  prudent  man  lend  a  sum  of  5,600/.  on  the 
security  of  a  man  whose  whole  property  amounted  to 
only  115/.  more  ?  Yet  this  was  what  had  been  dono 
in  the  present  case,  liegarding  it  from  a  general  point 
of  view,  the  security  depended  upon  the  uncertain 
value  of  the  property  at  the  time  of  Mrs.  Bacchus's 
death;  and  whatever  Captain  Bacchus  might  have 
been  worth  at  the  time  of  executing  the  bond,  it 
would  not  ''well  and  effectually"  have  secured  the 
money  ;  and  still  less,  when  the  particular  circum- 
stances were  considered.  He  was,  therefore,  bound  to 
conclude,  that  the  children  were  not  entitled. 

MintUe. — One  order  to  be  made  on  both  petitions. 
Costs  of  all  parties  out  of  the  fund  in  Court. 
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Wood,  V.-C.  I   ^^usHAM  V.  Stainton. 
3,  5  June,  1868.   ) 

Demurrer — Parties — Fraud. 

Though  a  persoiiy  who  is  privy  to  a  frauds  may  pro- 
perly be  made  a  party  to  a  suit  respecting  such  fraud 
for  the  purposes  only  of  discovery  and  costs ;  yet,  in 
event  of  his  death-,  his  represeiUatives  are  not  proper 
parties  to  the  suit. 

This  suit  came  on  by  way  of  demmrer. 

The  plaintiff  was  the  legal  personal  representative 
in  England  and  Scotland  of  Francis  Garbett,  who,  in 
the  month  of  March,  1771,  was  the  holder  of  fifty-five 
shares  in  the  Carron  Company,  a  corporation  carrying 
on  the  business  of  manufacturing  iron  at  Carron  in 
Scotland,  and  possessing  property  both  in  England 
and  Scotland.  In  that  month  Garbett  assigned  his 
shares  to  Messrs.  Glyn  &  Halifax,  bankers,  by  way 
of  security  for  any  balance  then  due  or  afterwards  to 
become  due  tb  them  from  his  firm  of  Francis  Garbett 
&  Company. 

By  the  partnership  deed  of  the  Carron  Company, 
each  partner,  before  selling  his  shares  in  the  company 
to  a  stranger,  was  required  to  offer  them  to  his  co 
IMirtners  in  manner  thereby  provided. 

In  April,  1813,  Messrs.  Glyn  k  Halifax  offered  to 
sell  thirty  of  the  fifty -five  shares  at  the  rate  of  133/. 
per  cent  :  and,  on  the  29th  of  June,  1813,  Joseph 
Stainton,  one  of  the  ^lartners,  and  the  company's 
manager  at  Carron,  agreed  to  piirchase  them.  This 
transaction  was  not  fully  carried  out,  but  in  1815, 
fifteen  of  the  shares  were  transferred  to  Joseph 
Stainton  for  the  sum  of  1,995/. 

In  1817,  the  remaining  forty  shares  were  in  like 
manner  sold  by  Messrs.  Glyn  k  Halifax  to  Henry 
Stainton,  brother  of  Joseph  Stainton,  a  partner  of,  and 
agent  in  London  for,  the  company,  at  the  price  of 
18,000/. 

The  bill  alleged  a  series  of  frauds  to  have  been 
committed  by  Joseph  and  Henry  Stainton,  by  means 
of  which  the  true  state  of  the  company's  affairs  was 
concealed  from  the  other  partners  and  the  public,  so 
that  they  were  enabled  to  purchase  the  shares  at  a 
onsiderable  undervalue.  Neither  Garbett,  nor  any 
person  representing  him,  was  acquainted  with  these 
frauds  till  the  year  1860,  when  the  plaintiff  first  be- 
came aware  of  them. 

Joseph  Stainton  died  in  1825,  and,  at  his  death, 
the  fifteen  shares  were  standing  in  his  name,  but 
were  subsequently  sold  to  a  purchaser  for  value. 

Henry  Stainton  died  in  1851,  and  the  forty  shares 
are  still  standing  in  his  name  in  the  books  of  the 
company. 

The  bill  was  filed  against  the  representatives  of 
Joseph  and  Henry  Stainton  and  the  Carron  Company ; 
it  alleged  that  the  debt  due  to  Messrs.  Glyn  &  Halifax 
had  long  since  been  satisfied;  and  prayed  that  the 
sale  of  the  forty  shares  might  be  set  aside  as  fraudu- 


lent :  that  it  might  be  declared  that  the  sale  of  tiie 
fifteen  shares  was  fraudulently  obtained,  and  that  the 
estates  of  Joseph  and  Henry  Stainton  were  jointlj 
and  severally  liable  to  make  good  to  the  plaintiff  the 
difference  between  the  purchase-money  given  for  tiu 
fifteen  shares  and  the  actual  value  thereof  at  the  tiou 
of  the  sale  ;  and  that  their  representatives  might  be 
decreed  to  make  good  the  same.  It  also  sought  to  fix 
their  representatives  with  the  costs  of  the  suit 

A  demurrer,  for  want  of  equity  and  multifarioasoeB, 
was  put  in  by  the  representative  of  Joseph  Staintou. 

The  ai^^ments,  as  to  the  want  of  equity,  nuinlf 
turned  on  the  sufficiency  of  the  allegations  of  {nndu 
against  Joseph  Stainton. 

As  to  the  multifariousness,  it  was  urged,  on  the  one 
side,  that  the  sales  of  the  fifteen  and  of  the  forty 
shares  were  two  distinct  transactions  ;  on  the  other, 
that,  even  in  regard  to  the  sale  of  the  forty  shares, 
Joseph  Stainton  was  privy  to  the  all<^ed  fraud,  and 
his  representative  was,  therefore,  a  proper  party  to 
the  suit ;  and  that  the  two  sales  were  substantially 
one  transaction. 

Sir  H,  Cairns,  Q.C,,  and  /.  Pears(m,  were  for  the 
demurrer. 

Oiffard,  Q.C,  and  Eddis,  for  the  bill. 

Wood,  Y.-C,  held,  that  the  allegations  in  the  hill 
were  not  sufficiently  precise,  especially  when  regard 
was  had  to  the  fact,  that  it  was  thereby  sought  to  make 
the  representative  of  a  deceased  person  liable  in  respect 
of  transactions  which  occurred  thii-ty-eight  years  ago. 

The  sales  of  the  forty  and  the  fifteen  shares  he 
considered  to  be  two  distinct  transactions :  and  the 
cases  as  to  them  ought  to  be  separated. 

The  question  remained,  whether  the  representatire 
of  Joseph  Stainton  was  a  proper  party  to  the  suit 
respecting  the  forty  shares  sold  to  Heniy  Stainton ! 
Joseph  and  Henry  Stainton  wero  not  co-trustees,  so  as 
to  be  liable  for  each  other's  defaults :  there  was  no 
averment  that  Joseph  had  received  any  part  of  the 
funds  arising  from  the  sale  of  the  forty  shares ;  and 
the  only  way  in  which  he  could  have  been  made  liable 
in  respect  of  it,  would  have  been  in  an  action  at 
law  for  deceit.  If  he  had  been  alive,  he  might  hare 
been  made  a  party  to  the  present  suit,  for  discoreiy 
and  costs ;  but  he  knew  of  no  case  in  which  the 
representatives  of  a  deceased  person  had  been  brought 
before  the  Court  for  such  a  purpose. 

if  171  u^.— Demurrer  allowed. 


Wood,  V.-C.   )    Attorney-General  v,  Metbo- 
4,  5  June,  1863.   )       politan  Board  or  Works. 

18  <fc  19  Vict  c.  120,  A  135—21  d^  22  Vict.  e. 
104,  »,  Sl-^PuMic  Board — Ntmanee^Intfr- 
locutary  Application, 

The  135tA  section  of  n  ds  19    VicL  c.  ISO,  itoR^ 
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atAorise  the  Metropolitan  Board  of  WorJa  to  create  a 
nuiiomce  in  executing  the  toorks  directed  by  the  Act, 

The  Zlat  section  of  21  <lr  22  Viet.  c.  104,  does  not  take 
atoeq/  the  power  of  any  person  to  prosecute  the  Metro- 
polian Board  of  Works  for  a  nuisance  created  by  them 
in  the  execution  of  their  works,  but  gives  an  easier 
remedy  to  persons  unvrUling  to  prosecute  at  their  own 
esqwise. 

J%e  Court  is  reluctant  to  issue  on  irUerloeutory  appli- 
cation an  injunction  in  effect  mandatoryj  ev^  to  restrain 
a  nuisance  improperly  created,  especially  where  such 
nuisance  is  only  temporary. 

Attorney-General  v.  Conservators]  of  the  River 
Tliames,  1  N.  R.  121,  esiplained. 

This  suit  was  instituted  by  information  and  bilL  The 
information  was  filed  by  the  Attorney-General  at  the 
relation  of  the  "  trustees  of  the  river  Lee,"  who  were 
incorporated  under  their  present  name  by  "  The  Navi- 
gation Improvement  Act,  1850,"  as  conservators  of  the 
Lee  navigation.  The  same  trustees  were  the  plaintiffs 
to  the  biU. 

The  defendants  were  incorporated  by  the  "Act  for 
the  Better  Local  Management  of  the  Metropolis,"  18 
&  19  Vict.  c.  120.  The  lS5th  section  of  that  Act 
enacted  that  "  the  sewers  mentioned  in  scheilule  D  to 
the  Act  being  the  main  sewers  now  vested  in  the  Com- 
missioners of  Sewers  of  the  City  of  London,  and  in  the 
Metropolitan  Commissioners  of  Sewers  respectively, 
with  the  walls,  Ac,  with  all  rights  of  way,  Ac,  and 
all  other  rights  concerning  or  incident  to  such  sewers* 
works,  and  things,  shall  be  vested  in  the  Metropolitan 
Board  of  Works,  and  such  Board  shall  make  such 
sewers  and  works  as  they  may  think  necessary,  for  pre- 
venting all  or  any  part  of  the  sewage  within  the  metro- 
polis from  flowing  or  passing  into  the  river  Thames  in 
or  near  the  metrojwlis,  and  shall  cause  such  sewers  and 
works  to  be  completed  on  or  before  the  Slst  of  December, 
1860,  and  shall  also  make  all  such  other  sewers  and 
works,  and  such  diversions  or  alterations  of  any  existing 
sewers  or  works  vested  in  them  under  this  Act  as  they 
may  from  time  to  time  think  necessary  for  the  effectual 
Mwerage  and  drainage  of  the  metropolis,  and  shall 
discontinue,  close  up,  or  destroy  such  sewers  for  the 
time  being  vested  in  them  under  this  Act  as  they  may 
deem  unnecessaiy,  and  such  Board  shall  from  time 
to  time  repair  and  maintain  the  sewers  so  vested  in 
them,  or  such  of  them  as  may  not  be  discontinued, 
closed  up,  or  destroyed  as  aforesaid  ;  and  for  the  pur- 
poses  aforesaid,  such  Board  shall  have  full  power  and 
authority  to  carry  any  such  sewers  or  works  through, 
across  or  under  any  turnpike  road,  or  any  street  or  place 
laid  out  as  or  intended  for  a  street,  as  well  beyond  as 
within  the  limits  of  the  metropolis,  or  through  or 
under  any  cellar  or  vault  under  the  carriage  way  or 
pavement  of  any  street,  and  into,  through,  or  tinder 
any  lands  whatsoever  within  or  beyond  the  said  limits, 
miking  compensation  for  any  damage  done  thereby 
fts  thflrdiiafteT  provided,  and  all  sewers  and  works 


from  time  to  time  made  by  the  said  Board  shall  vest 
in  them  ;  and  the  said  Board  shall  cause  the  sewers 
vested  in  them  to  be  constructed,  covered,  and  kept 
so  as  not  to  be  a  nuisance  or  ii\|urious  to  health,  and 
to  be  properly  cleared,  cleansed,  and  emptied;  and 
for  the  purpose  of  clearing,  cleansing,  and  emptying 
the  same,  they  may  construct  and  place  either  above 
or  under  ground  such  reservoirs,  sluices,  engines,  or 
other  works  as  may  be  necessary,  and  may  cause  the 
sewage  and  refuse  from  such  sewers  to  be  sold,  &c., 
but  not  so  as  to  create  a  nuisance,  aud  the  money 
arising  thereby  shall  be  applied  towards  defraying  the 
expenses  of  the  Board." 

The  186th  section  provided  that  no  plan  of  the 
intended  sewers  and  works  should  be  carried  into 
effect  until  the  same  had  been  approved  by  the  Com- 
missioners of  AVorks  and  Public  Buildings. 

By  21  &  22  Vict  c.  104,  the  defendants*  powers  wera 
extended.  The  24th  section  enacted  that  "  the  said 
Metropolitan  Board  shall  cause  all  works  to  be  executed 
under  this  Act  to  be  constructed  and  kept  so  as  not 
to  be  a  nuisance,  and  shall  in  deodorising  any  sewage 
and  in  disposing  of  any  sewage  or  refuse  from  sewers 
act  in  such  manner  as  not  to  create  a  nuisance." 

The  25th  section  repealed  section  186  of  the  former 
Act. 

The  31st  section  enacted,  that  "it  shall  be  lawful 
for  one  of  Her  Miyesty's  principal  Secretaries  of  State, 
at  his  discretion,  on  representation  or  complaint  made 
to  him  of  any  nuisance  committed  in  execution  of  any 
works,  or  in  deodorising  any  sewage,  or  in  disposing 
of  any  sewage  or  refuse  from  sewers,  or  in  any  other 
manner  ipider  this  Act,  to  cause  inquiry  to  be  made 
into  the  matter  represented,  or  complained  of,  to  him, 
and  to  direct  such  prosecution  or  prosecutions,  or  to 
take  such  other  proceedings  as  he  may  think  fit  in 
order  to  ensure  the  prevention  or  abatement  of  such 
nuisance  as  aforesaid." 

It  appeared  that,  according  to  the  defendants*  plans, 
London,  north  of  Oxford  Street,  was  intended  to  bo 
drained  by  two  large  sewers,  called  the  Northern  or 
High  Level  Sewer  and  the  Middle  Level  Sewer.  These 
sewers  unite  at  "the  Sluice  House,"  about  450  yards 
from  the  right  bank  of  the  river  Lee.  From  that 
point  it  was  intended  to  convey  the  sewage  brought  by 
the  High  Level  Sewer  and  the  Middle  Level  Sewer 
from  the  Sluice  House  in  two  culverts  across  the  river 
Lee  and  over  Plaistow  Marshes  to  a  point  in  the  river 
Thames,  near  Barking  Reach.  The  High  Level  Sewer 
had  been  completed  as  far  as  the  Sluice  House ;  but 
the  Middle  Level  Sewer,  for  a  distance  of  three  miles 
only  from  the  Sluice  House.  The  defendants  had 
made  two  laige  drains  from  the  Sluice  House  under- 
ground, entering  into  the  river  Lee  through  the  pier  of 
the  intended  bridge,  for  carrying  the  culverts  over  the 
river  Lee.  The  eventual  purpose  of  these  drains,  after 
the  completion  of  the  works,  was  meroly  to  carry  off 
"the  storm  water,"  when,  after  an  excessive  fall  of 
rain,  it  might  be  desirable  to  relieve  the  main  sewers. 
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It  appeared,  on  the  evidence,  that  the  contractor  for 
the  portion  from  the  Sluice  House  to  Barking  Roach, 
called  'Uhe  Northern  Outfall,"  was  bound  to  com- 
plete those  works  by  February,  1863;  bnt  in  con- 
sequence of  the  failure  of  a  sub-contractor  for  the 
requisite  iron-work,  he  had  been  unable  to  do  so. 

In  March,  1863,  the  defendants,  without  asking  or 
obtaining  the  plaintiffs*  leave,  connected  with  the 
Middle  Level  Sewer  an  old  drain  called  the  Hoxton 
Sewer,  which  formerly  fell  into  the  Thames*  and  com- 
menced discliarging  the  sewage  from  it  through  the 
storm-water  outlets  into  the  Lee.  They  had  previously 
diverted  the  Hackuey  Brook  Sewer,  which  always  fell 
into  the  Lee,  into  the  High  Iievel  Sewer,  and  discharged 
the  sewage  from  it  through  the  storm-water  outlets 
into  the  Lee  in  like  manner.  On  the  opening  of  the 
Middle  Level  Sewer  the  plaintiffs  immediately  com- 
plained, and  some  correspondence  ensued,  but  without 
any  offer  on  the  defendants'  part  to  check  the  nuisance, 
or  remove  the  additional  obstruction  to  the  navigation 
caused  by  the  fresh  sewage  matter  brought  down  by 
the  Middle  Level  Sewer. 

The  plaintiffs  now  moved  for  an  injunction  to 
restrain  the  defendants  from  permitting  any  sewage 
to  flow  down  through  the  High  Level  or  Middle  Level 
Sewers  into  the  Lee.  The  diversion  of  the  Hoxton 
Sewer  into  the  Middle  Level  Sewer  was  the  act  chiefly 
oomplained  of  at  the  bar. 

The  evidence,  which  was  volnminous,  was  directed 
to  two  |H>ints, 

Ist  Was  there  any  nuisance  or  obstruotion  to  the 
Bavigation  f 

Ssd.  If  so,  were  those  evils  unavoidable? 
^  .  On  the  first  point  the  result  of  the  evidence,  in  the 
•pinion  of  the  Court,  was  that  a  nuisance  had  existed, 
and  the  navigation  had  been  obstructed,  previously  to 
March,  1868,  but  those  evils  had  been  aggravated  from 
that  period.  On  the  second  point  the  plaintiffs'  wit- 
nesses said  that  the  sewage  then  passing  throu^  the 
Middle  Level  Sewer  might  be  restored  to  its  former 
ehannel  in  the  Hoxton  Sewer  until  the  works  were 
eomplete,  at  an  expense  of  about  lOOZ.,  and  in  ten 
days'  time ;  one  witness  adding,  if  there  were  no  storms. 
The  defendants*  evidence  was  to  the  effect  that  such 
tan  operation  would  be  attended  with  great  risk,  labour, 
and  expense,  and  could  not  be  completed  under  two 
months  at  least ;  while  all  their  works  were  expected 
to  be  finislied  in  three  months. 

The  defendants  had  dredged  before  Martsh,  1868, 
when  the  Middle  Level  Sewer  was  opened,  to  lemove  the 
obstructions  caused  by  the  opening  of  the  High  Level 
Sewer,  and  at  the  bar  they  offered  toeontinue  dredging, 
and  also  to  deodorise  the  sewage  of  the  Middle  Level 
SewBT. 

Oiffard,  Q,C.,  and  J.  Peamm,  for  the  plain^fis, 
contended  that  the  defendants'  acts  amounted  to  a 
nuisance,  and  there  was  notiiing  in  their  Acts  which 
enabled  them  to  oommit  a  nuisance. 


As  to  the  injunction  asked  for  being  in  effect  ms&itp 
tory,  the  Court  frequently  granted  maudatoiy  iigmc* 
tions  on  interlocutory  applications, 
iMne  V.  Ntwdegaie,  10  Yes.  192  ; 
Rankin  v.  NuskisaeHf  4  SioL  18,  16. 
[Wood,  V.-C,  referred  to 

Robinson  v.  Lord  JSynm,  1  Bra  C.  C.  588.] 
There  had  been  no  delay,  for  it  was  imposslblB  far 
the  plaintiffs  to  have  come  before  the  acts  oompliined 
of  were  done  :  and  they  were  not  asking  for  tb 
stoppage  of  the  defendants*  works,  or  anything  qnrea* 
sonable, 

MawHusUr,  SuffiM^  and  LineoUUhirc  RaUwa^ 
Covipanijy.  Worktop  Board  of  HwM,  23  Bear. 
198  (which  had  previously  been  before  Wood, 
y.  -C,  on  motion  for  injunction) ; 
AUomey^GeiMTal  y.  Borough  of  Birmim^umt  4 
K.  k  J.  528. 

Roll,  Q.C.,  Sir  B,  Cainu,  Q.C.,  and  C.  SaOt  fo 
the  defendants. 

The  Court  would  not  interfere  by  injunction  with  i 
public  board  in  the  bond  fide  exercise  of  povtn 
entrusted  to  them  by  the  Legislature,  not  for  their  OWA 
profit,  but  for  great  pnbUc  objects. 

Again,  in  construing  the  defendants'  acts,  a  dis- 
tinction must  be  drawn  between  their  powers,  wiiSe 
the  works  were  being  executed,  and  those  whea  the 
works  were  executed.  In  the  foniMr  case,  a  diseietiMi 
was  vested  in  them  as  to  the  mode  of  eaDsoution,  aV 
jeot,  under  section  136  of  the  firat  Act,  to  the  conseBt 
of  the  Commissioners  of  Public  Works :  that  seetioa 
was  repealed  by  section  25  of  the  seeond  Act,  and  for  it 
was  substitated  the  appeal  to  a  Secretiry  of  State  giva 
by  section  81.  The  latter  part  of  section  135  of  tlie 
first  Act  applied  only  to  the  works  when  executed. 
This  case  was  different  from 
AUomey-Oeneral  v.  Borough  of  Birmmghmn  (Uc 

eiL); 
AUomey-Oeneral  ▼.  SheffiM  Oas  Cmi0unim9'<^ 
pony,  3  De  G.  M.  ft  a.  304  ; 
in  which  oases  the  nuisBnce  oomplained  of  was  qb* 
doubted  and  of  a  permanent  character.     No  i^jtmctioii 
was  asked  for  in  the  former  of  those  cases. 

It  was  impossible  for  them  to  exercise  the  psven 
conferred  by  section  185  of  the  first  Aet  without  oom- 
mitting  what  amounted  to  a  nuisance  in  law, 

Norih-London  Railway  Company  v.  MetrtpoHl^ 

Board  of  Works,  John.  405  ; 
AUomey-Oeneral  t.    OonaentaioM  ef  ike  Batr 
Thamee,  1  N.  R.  121. 
[Wood,  V.-C— In  that  case  I  held,  that  a  piarmn* 
be  a  nuisance,  and  as  the  oonservatora  had  the  pover 
to  erect  a  pier,  it  necessarily  inTolTsd  the  power  to 
create  a  nuisance.] 

Biddulph  V.  Veslry  ^SL  Gimye*4,  meaweerSp^h 
2  K.  R.  212. 
Amendatory  ii^unction  haa  never  been  gi»l«i « 
interloctttory  application  ina.eaae  of  tiiis  mifvita^ 
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Gijfardf  in  reply. 

'Wood,  V.-C,  after  expressing  his  *regret  at  the 
vnoonciliatoty  and  overbearing  manner  in  which  the 
defendants  had  exercised  their  powers,  or  assomed 
powers,  and  commentiDg  it  some  length  on  the  evi- 
dence, said  it  was  clear  to  his  mind,  that  the  '*  storm 
outlets"  were  brought  into  the  Lee  without  any 
original  intention  of  their  being  used  for  the  passage 
of  ordinaiy  sewage  :  their  original  purpose  was  only 
to  carry  off  the  surplus  rain-water  on  extraordinary 
occasions.  Further,  it  was  only  through  the  accidental 
failure  of  the  sub-contractor  for  the  iron-work,  that 
"  the  northern  outfall "  had  not  been  completed  in  time, 
and  the  storm  outlets  had  consequently  been  used  in  the 
manner  complained  o£  The  pouring  of  the  sewage  of 
the  Hackney  Brook  into  the  river  Lee  through  the 
High  Level  Sewer,  though  it  had  not  been  originally 
contemplated,  could  not  well  be  complained  of,  because 
that  sewage  had  always  found  its  way  into  the  Lee. 
The  next  thing  was,  that  liie  Board,  knowing  that  the 
tenstees  of  the  river  Lee  objected  to  sewage  being 
brought  into  the  river,  and  knowing— as  they  must 
have  known — ^that  it  was  set  least  doubtful,  whether 
tixey  had  the  power  so  to  do,  nevertheless  poured  into 
the  Lee,  through  the  Middle  Level  Sewer,  the  sewage 
of  an  entirely  new  district,  which  had  never  before 
been  discharged  into  the  Lee.  If  the  defendants  had 
no  power  under  their  Acts  to  do  this,  tiie  act  was 
altogether  ui\justifiable ;  and  as  to  any  difficulties 
which  might  haf^  arisen  in  avoiding  it,  the  sur^ 
mounting  them  would  have  been  a  mere  question 
of  expense.  They  need  not  have  opened  the  Middle 
Level  Sewer,  and  might  have  continued  to  use 
the  Hoxton  Sewer  until  the  new  works  were  com- 
pleted. His  Honour's  impression  was,  that  the  de- 
jGendimts  had  no  authority  under  their  Acts  to  make  use 
of  the  Lee  in  this  manner.  It  had  been  argued,  that, 
under  the  I85th  section  of  Ihe  first  Act,  the  defendants 
had  power  "  to  make  all  such  diversions  and  alterations 
of  any  existing  sewers  "  as  they  might  think  necessary, 
sod  consequently  they  might,  for  example,  hove 
tamed  the  Hoxton  Sewer  into  the  Hackney  Brook, 
and  discharged  the  sewage  into  the  Lee  in  that  way. 
There  might  have  been  something  in  that  view  if  the 
words  stood  alone ;  but  they  were  expounded  by  what 
followed— *' for  the  effectual  sewerage  and  drainage  of 
the  Metropolis,"  and  again,  ''for  the  purposes  afore- 
said, &c.,"  clearly  pointing  out  that  the  powere  of  the 
Board  were  to  be  exercised  only  so  far  as  was  neoessary 
for  the  permanent  effectuation  of  the  puiposes  fbr 
which  their  powers  were  conferred.  Again,  it  was  nid, 
that,  after  all,  it  was  only  a  nuisance,  and  the  works 
could  not  bo  carried  on  without  committing  some  nui- 
sance ;  and  his  Honour's  decision  in  AUommf^Otiural 
T.  CoMervakfncf  iht  River  Thame$  had  been  reltored  txi. 
That  decision,  however,  only  went  to  this,  that  any 
ynit^anftw  neeessarily  incidental  to  what  ^'ou  were  autho- 
rised lodo,  you  might  commit  This  nuisanee,  however, 


was  not  by  any  means  a  necessary  result  of  the  exercise 
of  any  of  the  defendants*  powers,  but  only  arose  from 
the  accidental  failure  of  the  sub-contractor.  The  25th 
section  of  the  second  Act,  did  not  authorise  the 
defendants  to  commit  a  nuisance ;  but,  on  the  con* 
traty,  it  expressly  contemplated,  that  they  might 
commit  one.  For  what  was  the  Secretary  of  State  to 
do  ?  Nothing  more  than  to  direct  a  public  prosecu- 
tion. The  section  did  not  take  away  the  rights  of 
any  persons,  who  might  be  willing  to  prosecute  at 
their  own  expense,  but  merely  provided  an  additional 
security  and  easier  means  of  defence  to  those  sufferers 
who  might  not  be  willing  to  incur  the  expense  of 
instituting  a  prosecution  themselves. 

The  defendants^  acts,  therefore,  were  wholly  un- 
authorised, and  if  the  bill  had  been  filed  before  they 
had  been  committed.  His  Honour  would  have  re- 
strained the  defendants  from  domg  them  until  the 
hearing.  The  plaintiffs  were  not  guilty  of  any  laeheSf 
for  the  acts  complained  of  had  been  done  without 
notice,  and  in  such  a  manner,  that  thoy  could  not 
have  been  arrested.  But  the  moment  that  thfi  plain- 
tiffs discovered  that  the  sewage  of  the  Hoxton  Sewer 
was  being  poured  into  the  Lee,  they  immediately  com» 
plained,  and  on  their  complaining  they  received  no 
promise  of  redress,  and,  in  fact,  barely  courteous 
treatment.  The  bill,  therefore,  was  properly  filed  :  but 
it  was  a  very  grave  question,  whether  the  Court  should 
issue  on  an  interlocutory  application  an  iigunction, 
which  would  be  in  effect  mandatory,  to  compel  the 
restoration  of  the  Hoxton  Sewer,  or  should  direct  the 
motion  to  stand  over  on  the  defendants'  undertaking, 
with  liberty  to  apply.  On  the  one  hand,  his  Honour 
was  not  impressed  with  the  difficulty  of  restoring  the 
Hoxton  Sewer.  Some  expense,  risk  of  damage,  and 
delay,  no  doubt  would  be  occasioned.  As  to  the 
time  it  would  take,  the  defendants'  witnesses  said  two 
months,  the  plaintiffs'  ten  days :  the  truth  was  pro- 
bably somewhere  between  the  two.  On  the  other  hand« 
it  was  to  be  considered  that  there  had  been  considerable 
nuisance  from  the  Hackney  Brook,  and  obstruction  to  the 
navigation,  before  March,  1868,  when  the  Hoxton  Sewer 
was  discharged  into  the  Lee,  though,  no  doubt,  both  evils 
were  aggravated  by  the  additional  matter  then  poured  in. 
Again,  the  defendants  said  that  their  works  would 
be  completed  within  three  months  from  that  time,  and 
on  the  completion  of  the  works,  the  Lee  would  be  in  a 
better  state  than  it  had  ever  been  before.  Taking  these 
circumstances  into  consideration,  his  Honour,  though 
he  oljected  most  strongly  to  the  acts  done  and  the 
manner  in  which  they  had  been  done,  thought  that 
justice  would  be  met  by  letting  the  motion  stand  over 
with  liberty  to  apply,  on  the  defendants  undertaking, 
or,  if  they  preferred  it^  submitting  to  an  ii^juncUon,  to 
the  effect  stated  in  the  subjoined  minute. 

ififiii^.— The  defendants  submitting  to  an  injunc- 
tion to  the  extent  hereinafter  mentioned,  restrain  the 
defendants  from  making  any  further  connection  of  any 
dcsin   with   either   the  Middle    Level  or  the  High 
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Level  Sewers  until  the  hearing  of  the  cause  or  fnrther 
order,  and  the  defendants  undertaking,  by  dredging  or 
other  proper  means,  to  keep  the  river  Lee  free  from  all 
obstacles  to  the  navigation  caused  by  any  increase  of 
sewage  matter  arising  from  the  connection  since  the 
month  of  February  last  of  the  Middle   Level   and 


High  Level  Sewers  with  the  river  Lee,  let  the  rest  of 
the  motion  stand  over  until  the  hearing,  with  liberty 
to  either  party  to  apply,  especially  with  reference  to 
any  injury  that  may  arise  from  any  unhealthy  efiltiTia 
of  any  sewage  matter  brought  down  the  Middle  Level 
Sewer. 


COMMON    LAW. 


28  Mat 


B.        » 

,  1868.    I 


Bank  of  Ikdia,  Austbalia, 
AND  China  v.  Rich. 


Inspection  of  Documents — Common  Law  Pro- 
cedure Act,  1854,  $,  50 — Correspondence 
between  a  Party  and  his  Agent  after  Action 
commenced. 

Letters  between  a  party  to  an  cu^tion  and  his  agent 
dbroadf  written  after  the  commencement  of  the  action^ 
for  the  purpose  of  seeking  and  giving  infomuUion  to  he 
used  in  the  preparation  of  such  party* s  case,  are  pro- 
tected from  inspection  by  the  opposite  party. 

The  Court  in  considering  whether  or  not  they  will 
grant  inspection  of  any  docum^^Us^  will  not  confine 
themselves  to  the  statements  in  the  affidavits  before  them, 
but  will  look  ateUlthe  facts  of  the  case  that  are  within 
their  knowledge. 

This  was  an  action  by  the  plaintiffs,  bankers  in 
London  and  at  Bombay,  against  the  defendant,  who 
had  formerly  been  the  manager    of  their   bank  at 
Bombay,  to  recover  damages  in  respect  of  certain 
breaches  of  duty  alleged  to  have  been  committed  by 
the  defendant  whilst  he  was  in  the  plaintiffs*  service. 
The  defendant  obtained  the  usual  order  for  the  dis- 
covery of  documents.     The  plaintiffs,  in  obedience  to 
the  order,  disclosed  certain  documents  which   they 
arranged  in  two  schedules  :   the  first  schedule  con- 
tained a  list  of  documents  written  between  the  time 
when  the  defendant  left  the  plaintiffs*  service,  and  the 
commencement  of  the  action  :   the  second  schedule 
contained  a  list  of  documents  written  after  the  com- 
mencement of  the  action.      The  documents  in  the 
second  schedule  consisted  of  letters  between  the  plain- 
tiffs and  their  agents  in  Bombay,  written  with  a  view 
to  seeking  and  giving  information  to  be  used  in  the 
preparation  of  the  plaintiffs'  case  in  the  action.     The 
plaintiffs   were    willing   that  the  defendant   should 
inspect  the  documents  in  the  first  schedule,  but  refused 
to  permit  inspection  of  the  documents  discovered  in 
the  second  schedule.    All  the  plaintiffs'  letters  in  the 
second  schedule,  except  one,  were  written  under  the 
advice  and  direction  of  their  attorney. 

Bovill,   Q.C.f   on   behalf  of  the    defendant,    had 
obtained  a  role  niei,  calling  on  the  plaintiffs  to  show 


cause  why  the  defendant  should  not  be  at  liberty  to 
inspect  the  letters  discovered  in  the  second  schedule. 

The  defendant^  by  his  affidavit,  stated,  "ihit  be 
verily  believed  that  the  correspondence  specified  in 
the  second  schedule  was  material  to  his  present 
defence,  and  that  it  was  advisable  and  material  to  his 
defence  that  he  should  be  allowed  to  inspect  and  hava 
copies  of  them  ;  and  that  he  was  advised  and  believed 
thtft  he  should  derive  material  assistance  from  then 
for  his  case. " 

The  plaintiffs,  by  their  affidavit,  stated,  « that  the 
correspondence  in  the  second  schedule  consisted 
entirely  and  exclusively  of  inquiries  and  instructions 
to  the  officers  of  their  bank  in  Bombay,  written  irith 
a  view  to  obtain  information  for  the  yurpoae  of  proving 
the  breaches  alleged  in  the  declaration,  and  of  infor- 
mation obtained  in  answer  to  such  inquiries  ;  and  thst 
the  correspondence  would  in  nowise  support  the  case 
for  the  defendant" 

Zushf  (l.C,f  and  Watkin  Williams  showed  cause. 

The  defendant  is  asking  the  Court  to  go  beyond 
anything  which  has  been  done  either  in  these  coorts 
or  in  the  Courts  of  Chancery. 

The  Court  of  Chancery  wUl  not  make  an  order  for 
inspection  where  the  documents  consist  of  infonns- 
tion  obtained  for  the  especisd  purpose  of  getting 
up  the  plaintiff's  case.  It  is  true  that,  as  was  laid 
down  in 

The  London  Gaslight  Company  r,  Chelsea,  6  C.  B. 
N.  S.  411, 
it  is  no  answer  to  an  application  like  the  present  to 
say  that  the  documents  go  to  make  out  the  resistant s 
case,  if  in  fact  they  go  to  make  out  the  applicant's 
case  also  ;  but  the  Court  are  not  confined  to  the  alle- 
gations in  the  applicant's  affidavits,  and  if  they  sta 
reason  to  believe  that  the  information  sought  is  not 
really  such  as  would  assist  the  applicant's  case,  they 
may  refuse  the  application. 

The  case  of 
Olyn  y.  Caulfield,  8  Mac.  k  O.  463, 
cited  on  the  motion  for  this  rule,  was  commented  on 
by  Wood,  V.-C,  in 

Lefone  y.  The  FaUdands  Idands  Compeavy,  4  K. 
h  J.  34, 
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The  principle  kid  down  in  the  latter  case,  it  is  sab- 
.mitted,  is  the  correct  one. 

This  application  is  merely  speculatiye,  with  a  view 
to  find  out  whether  we  have  any  case,  and  what  it  is, 
if  any.  The  defendant's  affidavits  contain  no  allega- 
tion that  there  is  any  particular  matter  of  fact  upon 
which  he  wishes  or  expects  to  obtain  infonnation  by 
means  of  this  inspection. 

They  also  cited 

Bdd  V.  Langlcis,  1  Mac.  k  O.  627  ;  and 
BoUon  V.  Corporation  of  Liverpoolj  8  Sim.  467. 

jBo9iU,  Q.C.,  and  JBanTien^  for  the  defendant. 
The  question  here  really  is,  whether  the  Court  is 
prepared  to  act  upon  the  rule  followed  by  the  Court  of 
dumcery,  or  whether  it  intends  to  stop  short  of  that 
rule.  If  this  Court  declines  to  go  as  far  as  the  Court 
of  Chanceiy,  parties  will  be  compelled  to  fall  back 
upoQQ  the  old  method  of  filing  a  bill  in  Chancery,  and 
the  beneficial  effect  of  the  provisions  of  the  Statutes, 
which  were  intended  to  prevent  that  double  expense 
and  delay,  will  be  lost. 

It  is  impossible  for  the  applicant  to  pledge  his  word 
that  the  documents  contain  any  particular  matter; 
therefore  the  defendant's  affidavit,  which  is  in  the 
usual  form,  is  sufficient.  In  Chancery  the  order  of 
diacoTery  never  points  to  any  particular  matter  upon 
which  the  applicant  desires  to  throw  light.  If  the 
relevancy  to  the  subject-matter  be  admitted,  as  is  the 
case  here^  it  is  for  the  other  side  to  make  out  the 
exemption : 

Smith  V.  Duke  xif  Beaufort,  1  Hare,  507 ; 

liansell  v.  Feeny,  2  J.  ft  H.  320  ; 

Wiffram  on  Diaeovery,  p.  217,  s.  800. 
The  cases  of 

Qlyn  V.  Cavifield  and  Kerr  v.  OUlespie,  7  Beav. 
672, 
are  exactly  in  point. 

Madan  v.  Veevera,  7  Beav.  489, 
is  also  strongly  in  the  defendant's  favour.     In 

Flight  V.  Robinson,  8  Beav.  88,  34, 
Lord  Langdale  lays  down  the  ver}'  broadest  principles 
on  this  question  of  inspection.  It  is  impossible  to 
refuse  this  application  without  refusing  to  act  upon 
a  great  number  of  cases  decided  in  the  Court  of 
Chancery. 

CoGKBURN,  C.J. — ^I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  true  doctrine  upon  this 
subject  is  admirably  stated  by  Pollock,  C.  B.,  in  Hunt 
V.  HevjcU  (7  Exch.  244),  where  he  says,  *'  The  right  of 
a  plaintiff  in  Equity  is  limited,  first,  to  a  discovery 
confined  to  the  questions  in  the  cause  ;  secondly,  to 
such  material  documents  as  relate  to  the  proof  of  his, 
the  plaintiff's,  case  at  the  trial ;  and  does  not  extend 
to  the  discovery  of  the  manner  in  which  the  defendant's 
case  is  to  be  established,  or  to  evidence  which  relates 
excIufliTely  to  his  case.  The  party  applying,  therefore, 
who  ia  ia  the  same  situation  as  a  plaintiff  in  Equity, 
mvit  flihowi  first,  what  is  the  nature  of  the  suit,  and  of 


the  question  to  be  tried  in  it ;  and  it  seems  also  that 
he  should  depose  in  his  affidavit  to  his  having  just 
ground  to  maintain  or  defend  it ;  secondly,  the  affi* 
davit  ought  to  state  with  sufficient  distinctness  the 
reason  of  the  application  and  the  nature  of  the  docu- 
ments, in  order  that  it  may  appear  to  the  Court  or 
Judge,  that  the  documents  are  asked  for  the  purpose 
of  enabling  the  party  applying  to  support  his  case,  not 
to  find  a  flaw  in  the  case  of  the  opponent,  and  also 
that  the  opponent  may  admit  or  deny  the  posses- 
sion of  them.  To  this  affidavit  the  opponent  may 
answer,  by  swparing  that  he  has  no  such  documents, 
or  that  they  relate  exclusively  to  his  own  case,  or  that 
he  is  for  any  sufficient  reason  privileged  from  pro- 
ducing them;  or  he  may  submit  to  show  parts, 
covering  the  remainder,  on  affidavit,  that  the  part 
concealed  does  not  in  any  way  relate  to  the  plain- 
tifi^s  case.  The  same  course  would  be  pursued  in 
Equity." 

I  agree  that  the  Court  is  not  bound  by  the  denial  of 
the  party  at  whose  hands  inspection  is  sought  that  the 
documents  contain  aujrthing  material ;  but  I  say  that 
if  the  Court  gathers  from  the  whole  case,  that  the 
documents  are  not  relevant,  in  the  sense  of  assisting 
the  case  of  the  applicant,  then  the  Court  may  and 
ought  to  refuse  the  application.  Here  we  know  the 
relative  positions  of  the  parties,  and  we  know  that  the 
documents  which  the  defendant  seeks  to  inspect  are  a 
correspondence  between  the  plaintiffs  and  their  agents 
after  the  commencement  of  this  action.  Moreover, 
the  documents  themselves  which  the  defendant  seeks 
to  inspect  are  not  like  muniments  of  title,  or  accounts, 
or  matters  which  would  clearly  show  what  was  the  real 
state  of  the  question  in  dispute  ;  they  are  letters, 
written  with  a  view  of  obtaining  and  preparing 
evidence  of  the  plaintiffs*  case  to  be  used  in  a  court  of 
justice.  It  appears  to  me  that  there  are  confidential 
matters  which  we  cannot  compel  a  party  to  disclose 
for  the  benefit  of  the  party  with  whom  he  is  in  litiga- 
tion. I  do  not  think  that  there  is  any  authority  which 
goes  to  the  length  to  which  we  are  asked  to  go,  and  I 
am  sure  that  I  for  one  will  not  be  the  first  to  make  a 
precedent.  I  do  not  wish  to  be  understood  to  say  that 
we  cannot  go  as  far  as  the  Courts  of  Equity  can  go  ; 
on  the  contrary,  I  think  the  intention  of  the  Act  of 
1854  was  that  we  should  go  as  far  as  Equity  would  go, 
in  order  that  suitors  in  our  Court  should  not  be  driven 
to  have  recourse  to  Equity  for  want  of  power  in  us. 
I  should  be  sorry,  therefore,  to  stop  short  of  Equity  ; 
but  I  think  that  Equity  would  refuse  the  powers  which 
we  are  asked  to  give. 

WiGHTMAN  J. — I  am  of  the  same  opinion.  I  think 
that  the  rule  laid  down  by  the  Lord  Chief  Baron  in 
BuiU  V.  Hewdt  is  the  right  one. 

Blackbttrx,  J. — I  am  of  the  same  opinion.  I  can* 
not  agree  that  when  documents  have  once  been 
scheduled,  we  have  only  a  ministerial  duty  to  perform 
in  making  an  order  for  their  inspection.    Looking  at 
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the  words  at  the  end  of  the  60th  section  of  the  Act 
of  1854,  *'  and  upon  such  affidavit  being  made  (by  the 
party  resisting  the  applieation  to  inspect)  the  Court  or 
judge  may  make  such  farther  order  thereon  as  shall  be 
just.**  It  seems  to  me  to  have  been  intended  by  the 
Legislature  that  oar  decision  should  be  regulated  by 
what-ever  we,  in  our  judicial  discretion,  might  consider 
just,  proper,  and  useful  in  the  cause.  We  have  to  look 
at  the  substance  of  the  case  before  us,  and  to  see  if  it 
would  be  just  to  order  inspection,  and  whether  such 
an  order  would  tend  to  elucidate  or  discover  something 
material  to  the  case  of  the  party  in  the  cause  who 
makes  application.  We  are  not,  therefore,  confined 
to  the  statements  in  the  affidavits  which  are  before  us^ 
The  fact  that  the  documents  in  question  formed  part 
of  a  correspondence  between  the  plaintiffs  an4  their 
agents  appears  to  me  to  be  immaterial.  The  documents 
were,  in  fact,  the  rough  notes  from  which  the  case  for 
the  plaintiffs  was  to  be  drawn  up,  in  order  that  it  might 
be  laid  before  their  attorney.  Under  these  circum- 
stances I  am  of  opinion  that  the  rule  should  be  dis- 
charged. 

Rule  diseharffed. 


Q.B. 

3  Jfne,  1863. 


The  Otebbeebs  of  West  Abds- 
LET,  Appellants,  v.  The  Ovbr- 
BEEB8  OF  Batlet,  Bespondmits. 


Paupers-Order  of  Eemoval — Residence  for  One 
whole  Year  at  a  Emit  of  more  than  10^ — 
^Geo.A,c  57, «.  2. 

In  order  thai  there  may  he  an  oocupaiion  of  a  tene- 
ment **at  the  sum  of  102.  a  year  cU  the  least,  for  the 
term  of  one  whole  year"  within  the  meaning  of  6  Geo.  4, 
c.  57»  s,  2,  it  is  not  enough  that  the  tenant  should 
occupy  during  a  whole  year,  at  a  rent,  during  part  of 
that  year,  of  less  than  101, ,  paying,  nevertheless,  more 
than  102.  in  respect  of  the  whole  yearns  oceupaUon; 
the  rent  of  *'  102.  a  year  al  the  least  '*  must  have  been 
paid  in  respect  of  the  whole  and  every  part  of  the 
occupation. 

Case  stated  upon  an  appeal  to  Quarter  Seanonfl. 

On  appeal  to  the  Quarter  Sessions  for  the  Wast 
Biding  of  Yorkshire,  by  the  ovwieers  of  the  poor  of 
the  township  of  We^t  Ardslay  against  an  order  of  two 
justices  for  the  removal  of  Ann  Brook,  and  Andrew 
Brook,  her  illegitimate  child,  from  the  tewnahip  of 
Batley  to  West  Ardaley,  the  Sess&tfhs  confirmed  the 
order,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  following  case  : — 

Ann  Brook,  the  pauper,  was  the  legitimate  child  of 
Matthew  Brook ;  and  the  only  question»for  the  Quarter 
Sessions  came  to  be,  whether  Matthew  Brook  gained  a 
settlement  in  the  township  of  Gildenome  under  the 
ciroumstancea  herda  set  out. 

It  appeared  that  Matthew  Brook,  in  partnership  with 
one  Joseph  Wateihonse,  in  the  numth  of  June,  16^, 


rented  and  entered  into  possession  of  some  land  abont 
three  acres  in  extent  in  the  township  of  Oildenome,  in 
order  to  sink  a  coal-pit,  at  a  yearly  rent  of  1252.  an 
acre  for  the  coal,  and  to  pay  for  an  aere  ayesr,  whetiMr 
got  or  not,  and  50«.  an  acre  for  the  lorface. 

Matthew  Brook  and  his  partner,  having  entered 
upon  and  continued  in  occupation  of  this  land,  worked 
the  coal  after  it  was  reached  up  to  September,  ISiS, 
when  the  pit  fell  in,  and  the  coal  and  land  were  giren 
up.     During  the  same  period,  namely,  from  June, 
1844,  to  September,  1845,  Matthew  Brook  was  tiie 
sole  tenant  of  a  cottage  in  the  same  township  at  a 
yearly  rent  of  52.  109.    This  rent  Brook  paid,  andk 
also  paid  all  the  parochial  rates  in  respect  of  his  occa- 
pation  of  the  cottage.     The  surface  rent  of  the  land 
was  payable  from  the  date  of  the  agreement  in  Jane, 
1844 ;  but  the  coal-rent  was  not  to  commence  untU 
after  the  coal  had  been  reached ;  and  it  was  agreed  tiiat 
the  first  half-year's  coal-rent  should  be  paid  six  months 
after  the  coal  had  been  reached.    The  coal  was  reached 
in  December,   1844,   and,  in  June,   1845,   Matthew 
Brook  and  his  partner  paid  half-a-year's  rent,  at  the 
rate  above  mentioned,  for  the  coal,  and  one  year's 
rent  for  the  surface  land  at  the  rate  aforesaid.    The 
colliery  and  surface  land  were  rated  once  to  the  relief 
of  the  poor  in  May,  1845,  and  the  rate  paid  in  the 
following  June. 

Under  these  circumstances  the  Court  of  Quarter 
Sessions  came  to  the  decision  that  there  was  not  a 
sufficient  occupation  of  the  coal-field  for  one  whole 
year,  so  as  to  confer  a  settlement  under  the  statutes 
6  Geo.  4,  c.  57,  s.  2,  1  WilL  4,  c  18.  s.  1,  and  4  &  5 
WilL  4,  c.  76,  8.  66,  inasmuch  as  by  the  agreement 
for  taking  the  coal-field,  no  rent  in  rea9>ect  thereof 
(beyond  the  surface  rent  of  50«.  an  acre)  was  to  be 
paid  until  six  months  after  the  coal  was  reached,  and 
that  one  half-year's  coal-rent  only  had  been  paid,  and 
that,  therefore,  there  was  not  an  occupation  of  the 
coal  for  one  whole  year. 

The  respondents  also  objected  that  a  coal-mine  vas 
not  such  a  tenement  as  would  confer  a  settlement 
under  the  statutes  before  referred  to. 

Tlie  question  for  the  Court  of  Queen's  Bench  u» 
whether,  on  the  facts  disclosed^  the  Sessions  were  ri^ 
in  the  above  decision  ? 

If  the  Court  should  be  of  opinion  that  they  were, 
the  order  of  Sessions  confirming  the  order  of  removal 
is  to  etand,  but  if  not,  then  both  orders  are  to  be 
quashed. 

By  6  Geo.  4,  c.  57,  s.  2,  it  ia  enacted  that  ''no  per- 
aon  shall  acquire  a  settlement  in  any  parish  or  town- 
ship maintaining  its  own  poor,  by  or  by  reason  of 
settling  upon,  renting,  or  paying  psrochial  zates  for 
any  tenement  not  being  his  or  her  own  property,  onlfss 
sueh  tenement  shall  eonsist  of  a  aeparate  and  distinft 
dwelling-honse  or  building,  or  cf  land,  or  of  both. 
bond  fide  rented  by  aueh  person  in  such  parish  or  town- 
ship, at  and  for  the  sum  of  102.  a  year  at  tiw  leasts  for 
the  term  of  one  whole  yoar;  tux,  uiiknMabhoose» 
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or  bmldiog,  or  land  shall  be  occupied  iinder  sneh 
yearly  hiring,  and  the  rent  for  the  same,  to  the  amount 
of  102.,  actually  paid,  for  the  tenn  of  one  Trhole  year 
at  the  least." 

Wcl^y  and  Ilannay^  for  the  respondents. 

The  order  of  the  justices  was  right,  because  Matthew 
Brook  did  not  rent  a  tenement  in  Gildcrsome  within 
the  provisions  of  sect.  2  of  6  Geo.  4,  c.  57.     In 

Reg.  V.  Wcstbury  on  Trym,  26  L.  J.  M.  C.  76, 
it  was  decided  that  there  must  be  an  occupation  during 
the  whole  year.     Here  there  was  no  occupation  during 
the  whole  year,  for  nobody  could  be  said  to  occupy  the 
coal  before  it  was  reached. 

Next,  if  he  did  occupy  during  a  whole  year,  he  did 
not  during  the  whole  of  the  year  occupy  at  a  rent  of  10/. 
or  upwards ;  for,  until  December,  1844,  he  was  occupy- 
ing the  coal  without  paying  any  rent  at  all  for  it. 

Lastly,  coal  is  not  "  land  "  within  the  meaning  of 
the  statute.  In  the  second  section,  land  is  used  in  the 
oidinary  sense  as  meaning  the  surface  of  the  land,  and 
not  in  the  conveyancing  sense  as  meaning  the  surface 
and  an  below  it.  The  125Z.  was  intended  as  a  pur- 
chase of  the  coal,  and  not  as  rent  inning  out  of  the 
load. 

Mdidt,  for  the  appellants. 

miere  was  a  sufficient  occupation  at  a  sufficient 
rfint. 

^rom  JTune,  1844,  to  September,  1845,  Brook  was  in 
occapation  of  the  coal,  in  the  proper  sense  of  the  word 
''occupation.*'  It  appears  from  the  case  that  there 
was  a  sum  of  more  than  102.  due  from  Brook  to  the 
lessor  in  respect  of  his  occupation  during  the  year, 
which  sum  became  due  before  the  expiration  of  the 
year.  It  is  submitted  that  these  facts  show  an  occu- 
pation  at  a  rent  of  more  than  107.  during  a  year. 

CocKBUKN,  C.  J. — I  am  of  opinion  that  the  decision 

of  the  Court  of  Quarter  Sessions  was  right,  though  I 

cannot  altogether  agree  with  the  reasons  which  they 

gare.     I  think  that  there  was  here  an  occupation  of 

the  whole  from  the  beginning  of  the  tenancy  ;  but  I 

do  not  think  that  this  case  is  brought  within  the  pro- 

Tisions  of  the  2nd  sect,  of  5  Geo.  4,  c.   57.      The 

occupation  was  an  occupation  of  the  whole  for  a  year, 

bat  during  the  first  six  months  it  was  held  at  a  rent 

at  the  rate  of  77.   IOj.  a  year  only.    A  oontingent 

increase,  sufficient  to  bring  the  payments  within  the 

year  to  more  than  10/.,  happened  before  the  expiration 

of  the  twelve  months.     Kow  I  am  of  opinion  that, 

since  the  Act  requires  that  there  shall  be  a  tenancy 

for  a  year  at  101.  per  annum,  the  wliole  of  the  tenancy 

must  be  covered  by  the  required  rent,  and  that  rent 

which    only  became  payable    under  a  contingency, 

under  such  circumstances  as  those  in  the  present  case, 

cuinot  satisfy  the  statute.    If  the  coal  had  not  been 

reached,  it  is  plain  there  would  not  have  been  an 

owoft^timt  at  the  required  rent.     The   rent  acci- 


dentally added  cannot   make  any  difference.     Oar 
judgment,  therefore,  must  be  for  the  respondents. 

Blackburn,  J. — I  am  of  the  same  opinion.  Tha 
additional  rent  was  to  commence  only  when  the  coal 
was  reached ;  therefore,  until  the  coal  was  reached, 
the  tenant  was  occupying  at  a  rent  of  less  than  10/. 
Cool  was  found  at  the  end  of  six  months.  During 
those  six  months,  therefore,  he  had  been  occupying  at 
a  rent  of  less  than  10/. 

JudgmerU  for  the  respondents. 

s  ^        ,«-•    }   Rboina  r.  Ingham. 
4  June,  1863.    ) 

Mate  hy  Metropolitan  Board  of  Work$ — ParuJies 
mthout  the  Metropolis^l8  <6  19  VtcL  c.  120, 
s.  181. 

The  Metropolitan  Board  of  Worke  luive  power  under 
the  18  dt  19  Vict,  c.  120,  s.  181,  to  assess  rates  upon,  cer- 
tain parishes  not  iciihin  the  limits  of  the  Metropolis,  fw 
the  purpose  of  raising  inoneys  to  discharge  liabUiiies  in- 
curred by  such  parishes  under  the  Sewers^  Acts  which  were 
in  operation  ai  the  time  of  the  passing  of  the  Metropolis 
Local  Management  Act,  and  such  moneys  are  to  he 
raised  "  in  like  manner  as  the  expenses  of  the  Board  "  in 
the  execution  of  that  Act,  Under  these  circumstances^ 
the  Metropolitan  Board  made  a  rate  on  one  of  these 
outlying  parishes,  purporting  on  the /ace  of  it  to  be  for 
defraying  *'the  expenses  ef  Vie  Board  under  this 
Act"  :— 

Held,  that  iltis  rate  was  had  on  the  foes  of  it,  for  not 
showing  that  it  was  made  for  that  purpose  for  which 
alone  the  Board  had  power  to  rale  the  parish  in  qxiestum, 
and  that  a  magistrate  was  justified  in  refusing  to  issue 
his  warrant  to  enforce  payment  of  the  rate. 

This  was  a  rule  calling  on  the  defendant,  one  of  the 
metropolitan  police  magistrates,  to  show  cause  why 
he  should  not  issue  warrants  to  enforce  the  payment  of 
two  several  rates  made  in  pursuance  of  a  precept  by 
the  Metropolitan  Board  of  Works.  Before  the  passing 
of  the  Metropolis  Local  Management  Act,  18  ft  19 
Vict.  c.  120,  the  parish  of  Acton  fbrmed  part  of  a 
sewerage  district,  and  became  liable  with  the  rest  of 
the  district  for  certain  debts.  As  the  parish  of  Acton 
was  beyond  the  limits  of  the  metropolis,  the  Board  of 
Works  assessed  the  rates  in  question  under  the  powers 
given  them  by  sect.  181  of  the  above  Act,  which 
enables  the  Metropolitan  Board  of  Works  to  nuse  the 
sums  required  from  such  parishes  "in  like  manner  as 
the  expenses  of  such  Board  in  the  execution  of  this 
Act."  They  accordingly  issued  precepts  to  the  over- 
seers of  that  parish,  requiring  payment  of  certain  sums 
of  money.  The  overseers  having  neglected  to  collect 
the  rate,  the  Metropolitan  Board  employed  a  person 
named  Green  to  make  a  rate  for  them.  The  rate  pur- 
ported on  the  face  of  it  to  be  made  for  defra3ring  ''the 
expenses  of  the  Boatd  under  this  Act"    Under  these 
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circumstances,  the  magistrate  refused  to  issue  his 
'Warrant,  and  this  rule  was  obtained  to  compel  him  to 
do  so. 

Lush,  Q.C,  (with  him  Holl)  showed  cause.  There 
are  two  objections  to  this  rate  : — 

1st.  It  is  bad  on  the  face  of  it. 

2nd.  The  Metropolitan  Board  hod  no  power  in  such 
a  case  as  this  to  appoint  a  special  assessor  on  the 
default  of  the  overseers. 

The  ground  of  the  first  objection  is,  that  the  rate 
ought  to  have  shown  on  its  face  that  it  was  made  for 
the  limited  purpose  for  which  alone  the  Metropolitan 
Board  have  power  to  rate  a  parish  which  is  without 
the  limits  of  the  metropolis.  He  referred  to  sections 
170,  172,  174,  and  181  of  the  18  &  19  Vict.  c.  120. 

[He  was  then  stopped.] 

Itaymond,  in  support  of  the  rule.  This  rate  is  good. 
The  sums  for  which  the  Metropolitan  Board  has  power 
to  rate  Acton  maybe  properly  designated  "expenses 
of  the  Board,"  and  though  these  words  might  no 
duubt  include  more  than  the  Board  could  legitimately 
tax  that  parish  for,  yet  the  Court  will  not  assume  that 
the  Board  are  acting  illegally.  Sect.  181  provides 
that  these  sums  shall  be  raised  '4n  like  manner  as  the 
expenses  of  the  Metropolitan  Board  in  the  execution 
of  this  Act." 

CocKBTTRN,  C.J. — I  am  of  opinion  that  this  rule 
must  be  dischai^ed.    Sect.  181  provides  that  the  sums 
required  fof   payment   of  the    debts  and  liabilities 
incurred  under  the  old  Sewers*  Acts  shall  be  raised  by 
the  Metropolitan  Board  of  Works  "  in  like  manner  ns 
the  expenses  of  such  Board  in  the  execution  of  this 
Act,"  and,  as  I  understand  it,  the  power  of  issuing  a 
precept  to  defray  these  expenses,  is  altogether  distin- 
guished from  the  rates  which  may  be  levied  for  defray- 
ing the  expenses  incurred  in  the  execution  of  the  Act. 
If  one  looks  at  the  whole  scheme  of  the  Act,  one  sees 
certain  duties  imposed  and  powers  given,  and  by  sects. 
170  to  179  means  are  pointed  out  for  defraying  the 
expenses  incurred  in  the  execution  of  the  Act,  and  I 
take  the  Legislature  to  have  pointed  out  that  what  is 
meant  by  "  expenses  in  the  execution  of  this  Act,"  is, 
expenses  incurred  in  the  performance  of  the  duties 
imposed,  and  in  the  exercise  of  the  powers  given,  by 
the  Act.     Then  when  we  come  to  existing  liabilities, 
sects.  180,  181,  and  182,  keep  these  liabilities  alive, 
and  provide,  as  a  means  of  defraying  them,  that  they 
shall  be  raised  in  the  same  manner  as  the  expenses  of 
the  Board  in  the  execution  of  the  Act,  so  that  it 
appears  to  me  the  Legislature  itself  distinguishes  sums 
to  be  raised  to  defray  expenses  in  the  execution  of  the 
Act,  and  sums  to  be  raised  to  defray  existing  liabilities  ; 
and  I  think  it  most  essential  to  maintain  that  dis- 
tinction,  because  if  such  rates  as  the  present  were 
allowed,    the  inhabitant  ratepayers   of   an  outlying 


operation,  would  be  called  on  to  pay  without  koov- 
ing  whether  the  sums  were  raised  for  the  general  pur- 
poses of  the  Board,  or  for  the  special  purpose  to  which 
alone  they  were  liable.  I  think,  therefore,  that  the 
magistrate  was  right  in  refusing  to  issue  his  wansnt 

WiGHTMAN,  and  Blackbubn,  JJ.,  concurred. 

XiUe  dikhar^ti. 


Q.B. 

4  June,  1868. 


} 


Freemak  1^.  Reed. 


Notice  of  action — How  calendar  month  ti  to  fe 
computed — 5  d;  6  Vict,  c.  97,  «.  4. 

The  proper  mode  of  computing  a  calendar  numA, 
whert  the  computation  commences  in  the  course  of  a 
month,  iSf  to  reckon  from  the  day  on  which  such  em- 
putation  commences  to  the  day  of  the  correspotidmg 
number  in  the  next  ensuing  month : 

Where,  therefore,  notice  of  action  was  required  to  k 
given,  under  Uie  5  ^  6  Vict,  c.  97,  s,  4,  **  one  calendar 
month  at  least "  before  the  action  wcu  commenced,  and 
the  notice  having  been  given  on  the  28^  of  April,  tkt 
writ  was  issued  on  the  29th  of  May,  it  was  held  (h«i 
the  notice  vxis  sufficient. 

This  was  an  action  of  trespass  for  unlawfully  seudog 
the  plaintiffs  goods,  under  a  distress  for  a  highway 
rate,  tried  before  Keating,  J.,  at  Salisbury,  during  the 
Summer  Assizes,  1862.  The  verdict  was  for  the 
plaintiff,  but  leave  was  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

In  pursuance  of  this  leave,  Coleridge,  Q.C,,  after- 
wards obtained  a  rule,  on  the  ground  (amongst  others) 
that  the  notice  of  action  which  had  been  given  was 
insufficient.  The  action  was  one,  before  commeudng 
which  notice  was  required  by  the  5  &  6  Will.  4,  c  50, 
s.  109  ;  and  by  the  5  &  6  Vict  c.  97,  s.  4,  it  is  pro- 
vided, that,  ''in  all  cases  where  notice  of  action  is 
required,  such  notice  shall  be  given  one  calendar 
month,  at  least,  before  any  action  shall  be  coo* 
menced.*'  The  notice  in  the  present  case  was  gi^en 
on  the  28th  of  April,  and  the  writ  issued  on  the  29th 
of  May ;  and  the  question  was  whether  this  w« 
sufficient 

M.  Smith,  Q.C,,  Karslake^  (1.0.,   and   Kingdon, 
showed  cause. 
They  cited 

Young  v.  Higgon,  6  M.  &  W.  49  ; 

Castle  V.  BurdiU,  3  T.  R.  623 ; 

Ifardy  v.  Ryle,  9  B.  &  C.  603; 

Lester  v.  Garland,  15  Yes.  248  ; 

WM  V.  Fainnaner,  3  M.  ft  W.  478. 

Coleridge,  Q.C.,  ff,  T,  Cole,  and  H,  Bttllar,  sup- 
ported the  rule,  and  contended,  that  the  action  had 


parish,  liable  only  for  liabilities  existing  at  the  time    been  commenced  one  day  too  soon. 

the    Metropolis   Local  Management  Act   came  into       [Blackburn,  J.,  referred  to  Story  on  Bills,  §  382.] 
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CocKBUKN,  C.J.  (after  disposing  of  the  other  ques- 
tions raised),  said — ^The  Act  requires  that  notice  of 
tction  shall  he  given  *'one  calendar  month  at  least" 
before  the  action  is  commenced.  In  the  present  case 
the  notice  was  given  on  the  28th  of  April,  and  the  writ 
issued  on  the  29th  of  May,  and  I  am  of  opinion  that 
this  was  sufficient  In  calculating  what  is  a  calendar 
month,  whatever  thd  length  of  the  month  in  which 
the  first  act  is  done,  and  whatever  the  length  of  the 
second  month  in  which  the  other  act  is  done,  it  is 
cnongh  if  starting  on  a  given  day  in  one  month  you 
come  to  the  day  of  the  same  number  in  the  next 
month.  The  law  has  been  so  settled  with  regard  to 
bills  of  exchange.  It  is  true  that  differs  from  the 
present  case,  but  only  in  this,  that  in  the  one  case  you 
start  a  day  later  than  in  the  other,  the  reckoning 
including  the  first  day  in  the  case  of  bills,  while  in 
the  present  case  the  day  on  which  the  notice  is  given 
is  to  be  excluded  ;  but  when  you  have  once  the  start- 
ing point  from  which  the  time  is  to  run,  the  mode  of 
calculating  the  month  must  be  the  same.  It  would 
Introduce  a  mischievous  conclusion  if  we  were  to  hold 
otherwise.  In  reckoning  a  calendar  month,  as  Mr. 
Kingdon  put  in  his  able  argument,  you  cannot  include 
two  days  of  the  same  number ;  if  you  start  from  the 
29th  of  April,  you  cannot  include  the  29th  of  May. 
There  is  no  case  in  which  the  contrary  doctrine  has 
been  suggested,  although  in  many  of  the  cases  cited  it 
would  have  been  a  conclusive  answer  if  that  point  had 
not  been  considered  an  incontestable  one. 

WioHTMAN  and  Blackburn,  JJ.,  concurred. 

RvXe  discharged. 


Q.B. 

4  June,  1863. 


I    Ex  parte  Keble  Smith. 


Quo  Warranto — In  what  Cases  it  lies — TAcenxed 
Victualler^  Society, 

^  proceeding  by  informaium  in  the  nature  of  a  quo 
warranto  toUl  only  lie  far  uawrping  an  office  of  a  public 
or  quasi  public  nature,  and  will  therefore  not  lie  for 
^isurping  the  office  of  governor  or  committee-man  of  a 
^f>cidy  formed  for  eleemosyinary  purposes  (such  as  the 
Lkfnsed  Victitallers*  Society),  aUhough  it  be  incorpo- 
rated by  Royal  Charter. 

/.  Brown  moved  for  a  rule,  calling  on  a  person 
named  £lt  to  show  cause  why  an  information  in  the 
nature  of  a  quo  tocbrranto  should  not  issue,  compelling 
lum  to  show  by  what  authority  he  claims  to  exercise 
the  office  of  committee-man  of  the  Licensed  Victuallers' 
Society.  This  Society  was  established  in  1773,  and 
was  incorporated  by  Royal  Charter  in  1836,  in  the 
reign  of  William  4th.  It  has  for  its  objects  the  relief 
of  distressed  and  decayed  members  of  the  Society,  and 
the  education  of  the  children  of  deceased -members. 

[CocKBDBK,  C.J. — Have  we  power  to  grant  a  quo 
^oorrmUo  in  «  case  like  this  f  I  find  the  rule  thus  laid 
down  ia  Corneir'B  Crown  Practice  :— "  An  informa- 


tion in  the  nature  of  a  quo  toarraiUo  is  a  proceeding 

against  parties  who  claim  or  usurp  any  office, 

franchise,  liberty,  or  privilege  belonging  to  the  Croicn, 
for  the  purpose  of  inquiring  by  what  authority  they 
maintain  their  claim,  in  order  to  have  the  right 
determined;  but  this  information  will  not  lie  fo 
usurping  a  franchise  of  a  mere  private  nature  not 
connected  with  public  government."] 

The  older  authorities  have  been  somewhat  shaken  by 
the  decision  in 

DarUy  v.  The  Queen,  12  CI.  k  Fin.  720. 
One  of  the  main  purposes  of  this  society  is  education, 
which  is  a  matter  of  great  public  importance. 

[WiOHTMAK,  J. — Are  there  not  insurance  com- 
panies incorporated  by  Royal  Charter  f  ] 

Yes  ;  but  they  are  established  for  purposes  of  profit 
only,  and  differ  from  a  society  such  as  this,  which  has 
education  for  its  object. 

CocKBURN,  C.J. — I  am  of  opinion  that,  in  this  case, 
there  should  be  no  rule.  Assuming  that  Darley  v. 
The  Queen  has  extended  the  old  rule  beyond  the  terms 
in  which  it  used  to  be  stated,  neither  that  nor  any 
other  case  has  gone  the  length  of  saying  that  a  quo 
warranto  ought  to  be  granted,  except  in  the  case  of  an 
office  of  a  public  or  quasi  public  nature.  And  this 
society  is  incorporated  for  an  eleemosynary  purpose 
only,  and  is  of  a  purely  private  character. 

WiOHTMAN  and  Blackburn,  JJ.,  concurred. 

Rule  refused. 

» 

Q.  B.         M    Wilson  v.  Gabriel. 
5  June,  1863.    J 

Action  for  Freight — SeUoff— Equitable 
Jteplication, 

To  an  action  for  freight,  and  upon  the  money  counts, 
the  defendant  pleaded  a  set-off,  to  which  plea  the 
plaintiff  replied^  upon  equitable  grounds,  that  before 
the  defendant  became  indebted  to  the  plaintiff,  and 
whilst  the  plaintiff*s  ship  was  at  sea  earning  the 
freight,  and  before  action,  the  plaintiff,  in  consideration 
of  certain  sums  lent  to  him  by  E  and  S,  agreed  to 
assign  the  freight  to  E  and  S;  that  the  sums  so  due 
from  the  plaintiff  to  E  and  S  exceeded  iht  amount  of 
the  debts  mentioned  in  the  declaration,  and  Utat  the 
defendant,  before  action  and  before  the  debte  inentioiifxl 
in  the  declaration  became  due,  had  notice  of  all  the 
premises;  and  that  the  plaintiff  was  bringing  this 
action  solely  as  trustee  for  E  and  S : — 

Held,  on  demurrer,  a  bad  replication,  inasmudi  as  It 
did  iiot  show  that  the  defendant  had  notice  of  the  assign- 
ment before  he  contracted  the  debts  which  were  the  subject 
of  the  set-off, 

Deuurrer. — Declaration  for   money   payable  for 
freight,  and  upon  other  money  counts. 
Pleas : — 
1st,  Payment  into  Court  of  134/.  Ms,  id. 
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2nd.  As  to  the  residue,  never  indebted. 

3rd.  As  to  the  residue,  set-off. 

Keplication  to  the  third  pie*,  being  a  replication 
upon  equitable  grounds,  that,  before  the  defendant 
became  indebted  to  the  plaintiff,  and  whilst  the 
plaintiff's  ship  was  at  sea,  and  earning  the  freight 
mentioned  in  the  d2claration,  and  before  action,  the 
plaintiff  agreed  with  Early  and  Smith,  in  consideration 
of  1,500/.  then  lent  by  them  to  the  plaintiff,  to  assign 
to  them  the  said  freight  then  expected  to  be  earned 
by  the  plaintiff,  to  be  received  by  the  said  Early  and 
Smith  towards  satisfaction,  as  well  of  the  said  sum  of 
1,500/.  as  of  a  large  sum  of  money  then  due  and  owing 
from  the  plaintiff  to  the  said  Early  and  Smith.  And 
the  plaintiff  says,  that  the  sum  so  due  from  him  to 
the  said  Early  and  Smith  exceeds  the  amount  of  the 
debts  in  the  said  money  counts  mentioned  ;  of  all 
which  premises  the  defendant,  before  and  at  the  time 
of  the  commencement  of  this  suit,  and  before  any  of 
the  said  debts  or  freights  in  the  said  money  counts 
mentioned  became  due  or  payable,  had  notice ;  and 
the  plaintiff  says  that  he  brought  this  action,  and  is 
prosecuting  the  same  as  a  trustee  only  for  the  said 
Early  and  Smith,  for  their  account  and  benefit  under 
the  agreement  aforesaid. 

Demurrer,  and  joinder  in  demurrer. 

Lush,  Q.  C.  (ffmyman,  with  him),  for  the  defendant, 
in  support  of  the  demurrer. 

The  replication  does  not  allege  that  the  assignment 
to  Early  and  Smith  was  before  the  debts,  which  the 
defendant  seeks  to  set  off,  were  incurred  :  therefore,  it 
does  not  show  any  equity  in  the  plaintiff  to  deprive 
the  defendant  of  his  set-off. 

[He  was  here  stopped  by  the  Court] 

/.  Broicn  {Watkin  Williams,  with  him),  for  the 
plaintiff,  in  support  of  the  demurrer. 

At  the  time  of  the  assignment,  no  freight  had  been 
earned,  and  therefore  there  were  no  mutual  debts,  and 
no  set-off.  The  plaintiff  and  defendant  were  at  that 
time  merely  parties  to  a  contract  one  with  the  other. 
At  the  time  of  the  assignment  there  was  no  equity  of 
set-off  in  the  defendant's  favour  : 

Whitehead  v.  Walker,  9  M.  k  W.  506 ; 

J>e  Pothonier  v.  J)e  MaUos,  E.  B.  ft  £.  4ei ; 

SUyry  on  EquUy,  §§  1483—1435. 

CocKBimN,  C.J. —I  am  of  opinion  that  our  judg- 
ment should  be  for  the  defendant.  The  real  ques- 
tion is,  whether  the  plaintiff,  by  assigning  this  freight 
to  Early  and  Smitli,  has  placed  the  defendant  in  a 
different  position  from  that  which  he  would  otherwise 
•  have  occupied.  The  plaintiff,  by  assigning  this  debt, 
could  only  place  Early  and  Smith  in  the  same  position 
which  he  himself  held,  and,  therefore,  as  the  defendant 
had  a  set-off  against  the  assignor,  so  now  he  has  it 
against  the  assignees.  I  can  conceive  the  existence  of 
circumstances  under  which  a  Court  of  Equity  would 
prevent  the  debtor  from  setting  off,  as  against  the 


assignees,  debts  due  to  him  from  the  assignor :  kt 
here  the  debtor  has  done  nothing  which  ought  in 
Equity  to  place  him  in  a  worse  position  than  tlut 
which  he  would  have  occupied  if  no  assignment  had 
been  made.  A  cogent  reason  why  we  should  adopt 
tills  view  is,  that  a  different  rule  would  enable  a  cre- 
ditor, by  simply  assigning  his  claim,  to  take  amy 
from  his  debtor  his  right  of  set-off. 

WiGHTMAN,  J. — I  am  of  the  same  opinion,  for  the 
same  reasons  as  those  given  by  my  Lord. 

Blackburn,  J.— I  certainly  think  that  the  plaintifi 
has  made  out  no  case  to  show  that  Equity  would  inter- 
fere hero  to  deprive  the  defendant  of  his  legal  right  of 
set-off.  The  principle  upon  which  the  defendant's 
answer  to  the  plaintiff's  ailment  is  based,  was  deter 
mined  as  long  ago  as  the  case  of  George  v.  Cla^ 
7  T.  R.  359  ;  the  effect  of  which  decision  is  well  gim 
by  the  Court  of  Exchequer,  in  their  judgment  in  /jJflJ 
v.  Bovfdm  (8  Exch.  852).  The  replication  is  bad, 
inasmuch  as  it  does  not  show  tibat  ike  defendant  had 
notice  of  the  assignment,  before  he  contracted  thedebti 
which  ars  the  subject  of  the  set-off. 

Judgment  for  ike  definioL 


Q.  B*        )  Reoina  «.  Chubchwari>i>'8  of 
6  JuNB,  1863.    (     St.  Gborob's  Bukiusbubt. 

Pawper  Lunatic — Maintenance  of  Lunatic  Wift 
— IrremoveahUity^ — Rdief — 16  <fc  17  T^ 
<x  97—9  ife  10  Vict  c.  66,  «.  1. 

The  expense  incurred  by  a  parish  in  matiUaintA(f  a 
lunatic  whose  husband  ii  unable  to  support  her,  t'R « 
lunatic  asylum,  is  *^  relief*  to  the  huehand  wUhin  t^ 
9  db  10  Via,  c  66,  s.  1,  so  that  the  time  duringvM 
the  wife  is  so  maintained  is  to  be  excluded  in  eomjnUisg 
whether  the  hii^nd  has  become  irremoveable  hyT»' 
denes  under  that  section^ 

On  appeal  from  an  order  of  two  justices,  dated  the 
6th  December,  1861,  adjudging  the  last  legal  8ettI^ 
ment  of  Mary  Gardner,  a  pauper  lunatic,  to  be  in  th? 
parish  of  St  George's  Bloomsbury,  and  ordering  A« 
guardians  of  that  parish  to  make  certain  payments, 
the  Middlesex  Court  of  Quarter  Sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  npoD  ^ 
case  by  which  the  following  fiwts  appeared. 

Mary  Gardner  was  the  lawful  wife  of  John  6ardi^« 
whose  settlement  waa  in  St  Geoige's  Bloomsbmy^  ^ 
who,  at  the  time  the  order  complnned  of  was  made 
had  resided  more  than  six  yean  in  tiw  parish  of  St.  Hh7' 
Islington,  continuously,  without  persomdly  receirii^ 
any^relief.  In  the  month  of  May,  1 868,  Maiy  Garfuff 
became  a  lunatic,  aoid  her  husband  not  being  able  to 
bestow  proper  care  upon  faer,  or  support  her  prop»Jy 
in  that  condition,  applied  to  the  owneen  of  ^^^ 
parish  in  which  he  was  residing,  bj  when  MtfT 
Gardner  vnia  forthwith  rcmoTed   t6  ti»  wtfkbou^ 
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and,  after  a  £ew  days,  tmiflfemd  to  a  hmatic  asylmn, 
where  she  remained  till  the  month  of  June,  1S60,  at 
the  expense  of  8t.  George's,  Bloomabniy.  Having 
afterwards,  on  the  7th  September,  1861,  become  a 
liecond  time  lunatic,  she  was  again  removed  to  an 
ssylum  ;  and  the  order  in  question  of  the  6th  Decern- 
bar,  1361,  vas  made  for  payment  of  the  eypenses 
connected  thersiwith. 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  period  between  May,  1858,  and  June, 
I860,  during  which  the  said  Mary  Gardner  was  in 
the  lunatic  asylum,  was  to  be  deducted  in  calculating 
the  number  of  years  which  John  Gardner  had  resided 
in  St.  Mary,  Islington,  under  the  9&  10  Vict  c.  66,  s.  1. 

If  the  Court  were  of  opinion  in  the  affirmatiye,  the 
order  was  to  be  confirmed ;  if  in  the  negative,  the  order 
was  to  be  quashed. 

UtUdlft^  in  support  of  the  oider. 

The  order  was  properiy  made  on  the  place  of  the 
pauper's  settlement  under  the  16  &  17  Viet  c.  97,  as 
the  husband  (whose  tiaJbuA  the  wife  has)  had  not  resided 
for  five  years  in  St  Mary,  Islington,  within  9  &  10 
Tict  c.  66,  s.  1,  so  as  to  become  irremoveable.  The 
period  during  which  the  person  whose  stoh»  is  in 
question  receives  relief  from  any  parish  is  by  that  sec- 
tion to  be  exdnded  in  computing  the  five  yean,  and 
in  the  present  case  Mary  Gardner  received  relief  from 
May,  1858,  to  June,  1860,  which  by  the  operation  of 
the  4  &  5  Will.  4,  c.  76,  s.  56,  must  be  considered  as 
relief  received  by  the  husband.  He  referred  to  the 
16  k  17  Vict  c.  97,  sects.  95,  97  ft  67. 

Voland,  eoiUrdf  contended  that  the  expense  of  the 
wife's  confinement  in  the  lunatic  asylumn  was  not 
relief  within  the  9  &  10  Vict.  e.  66,  so  as  to  prevent 
the  husband  becoming  irremoveable.  He  commented 
on  the  16  &  17  Yict  &  £7,  sects.  67,  68,  105  &  182  ; 
12  k  13  Yict  c  108,  sect  4;  and  18  A^liVict.  c.  101, 
sect.  5. 

CocKBUBN,  C.J. — ^I  am  x>f  opinion  that  this  order 
should  be  confirmed,  on  the  ground  that  the  order 
adjudging  the  settlement  of  the  pauper  lunatic  to  be 
in  St  Geoi^'s,  Bloomsbury,  and  ordering  that  parish 
to  pay  the  expenses  of  her  maintenance,  is  a  good 
order. 

By  the  16  &  17  Vict  c  97,  the  expense  of  main- 
taining a  pauper  lunatic  confined  in  an  asylum  is  to 
be  ]K)rue  by  the  parish  from  which  the  pauper  has  been 
sent  to  the  asylum,  unless  two  justices  shall  adjudge  the 
settlement  of  the  lunatic  to  be  in  another  parish,  and 
order  the  payment  of  the  expenses  by  that  parish. 
Here  the  jostioes  have  adjudged  that  the  settlement  of 
the  pauper  lunatic  is  in  8t  Geoige's,  Bloomsbury,  and 
there  is  no  doubt  that  is  the  &ct ;  but  then  the  Act 
provides  that  where  the  pauper  is  irremoveable  from 
the  parish  from  which  such  pauper  is  sent  to  the 
ssylum,  no  order  shall  he  nuuie  on  the  pariah  in  which 
the  panper's  settlement  is  adjudged  to  be. 


Then  it  is  said  that  the  pauper  was  irremoveable 
from  St.  Mary,  Islington,  in  the  present  case,  because 
her  husband  was  irremoveable  from  that  parish ;  on 
the  other  hand,  it  is  said,  that  although  her  husband 
had  re»ded  above  five  years  in  St  Maiy,  Islington, 
yet  he  was  removeable,  because,  in  order  to  make  up 
the  five  years,  it  would  be  necessary  to  include  the 
period  during  which  he  was  receiving  reliet  No 
doubt,  so  iar  as  he  was  personally  concerned,  no  relief 
was  received,  but  r^ef  was  received  by  his  wife,  if 
the  expense  of  her  oonfinement  in  the  lunatic  asylum 
can  properly  be  so  considered,  and  by  the  4  ft  5  Will.  4, 
c.  76,  8.  56,  relief  to  the  wife  is  relief  to  the  husband. 
That  brings  us,  therefore,  to  the  question,  whether 
the  expense  of  her  confinement  was  relief.  I  think 
it  was,  and  for  this  reason,  that  the  husband  being 
unaUe  to  maintain  his  wife,  and  the  pauper  lunatic 
being  unalde  to  maintain  herself,  relief  from  the  parish 
was  required,  and  but  for  this  Act  enabling  her  to  be 
removed,  the  parish  would  have  been  compelled  to 
maintain  such  pauper  at  the  charge  of  the  paridi,  and 
no  one  could  dispute  that  so  long  as  that  expense  was 
defrayed  by  the  parish  it  would  be  relief.  It  would 
be  the  duty  of  the  husband  to  support  his  wife,  whether 
sane  or  insane,  if  it  was  within  his  means :  if  he  eould 
not  do  so,  he  mnst  have  recotirse  to  the  parish.  Then 
the  Act  says  that,  under  such  cireumstanoes,  the 
parish  is  to  obtain  an  order  for  the  removal  of  the 
pauper  to  a  lunatic  asylum,  and  the  parish  removing 
such  pauper  is  to  bear  the  charge,  unless  it  obtains 
an  Older  on  another  pariah  in  which  the  jettle- 
ment  is  adjudged  to  be ;  bnt  it  appears  to  me  that 
all  Hits  maintettanoe  is  only  in  substitution  of  that 
relief  which  the  one  parish  or  the  other  would  be 
bound  to  afford  to  the  pauper,  and,  therefore,  that  it 
is  to  all  intents  and  purposes  relief,  as  much  as  if  it 
were  afforded  within  the  prednets  of  the  parish, 
whether  in  the  parish  workhouse  or  elsewhere.  It 
follows,  therefore,  that  as  the  time  during  which  the 
wife  was  in  confinement  must  be  deducted,  the  order 
must  be  confirmed. 

WiGHTMAN  and  Blackburn,  JJ.  concurred. 

l/rair  €onjifrfMa, 


j-   QlMLTEB  V.  JOBSS. 


C.P. 

6  Mat,  4  Juke,  1868. 

Loss  of  Original  Document — Secondary 

Evidence, 


Papers  were  taken  away  fivm  ike  defendant  hy  the 
Federal  anihoriUes  in  America^  on  the  ground  thai  he 
(the  defemdamt)  was  the  hearer  of  Secessionist  de^fotches. 
The  papers  were  all  returned  eaxept  one  agreement,  wJiieh' 
was  sent  to  Washington  and  there  detained.'^ 

Held,  that  secondary  evidence  of  this  agreement  was 
adtnissible. 

This  was  an  action  Tor  oomausaioii,  tried  before 
Williams,  J.,  in  London. 
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6  May,  1863. 

JHgby  Seymour,  Q,C,,  obtaiDed  a  rule  for  a  new 
trial  on  the  ground  of  the  improper  reception  of  secon- 
dary evidence.  It  appeared  probable  that  the  original 
agreement  between  the  plaintiff  and  the  defendant  waa 
for  the  pnrpose  of  running  the  blockade  of  the  Southern 
States  of  America,  and  importing  goods.  All  the 
defendant's  papers  were  seized  at  the  custom-house  of 
New  York,  on  the  chaige  that  he  had  Secessionist 
documents  in  his  possession.  He  afterwards  had  all 
his  papers  returned  to  him  with  the  exception  of  this 
agreement.  He  more  than  once  asked  for  it,  but  it 
was  refused,  and  he  was  informed  it  had  been  sent  to 
Washington.  It  did  not  appear  that  he  had  gone  to 
Washington  to  endeavour  to  get  it,  or  that  he  had 
applied  to  the  authorities  there.  Under  these  circum- 
stances the  learned  Judge  admitted  secondary  evidence 
of  the  document,  the  plaintiff  objecting  that  reasonable 
efforts  had  not  been  used  to  obtain  the  original. 

4  JiTNS,  1863. 

Sir  O.  Jlonymanf  and  Shaw,  showed  cause. 

JHgby  Seymour,  Q.C.,  and  Morgan  Lloyd,  supported 
the  rule. 
The  following  cases  were  cited  : 

Boyle  V.  Wiseman,  10  Exch.  647 ; 

Alivon  V.  Fumival,  1  C.  M.  &  R.  277  ; 

lUffinaY.  Inhabitants  of  Kenilunnih,  7  Q.  B.  642. 

Thb  Court  (Erie,  C.J,,  Williama,  WiUes,  and 
Byles,  J  J  J)  were  unanimously  of  opinion  that  the  rule 
must  be  discharged.  They  considered  there  was  ample 
evidence  of  the  defendant  having  used  all  reasonable 
efforts  to  obtain  possession  of  the  original  agreement, 
and  that  it  would  have  been  utterly  useless  under  the 
circumstances  for  him  to  havo  gone  or  applied  to  the 
authorities  at  Washington. 

Rule  dxBeharyed, 


so.  was  issued  without  the  leave  of  the  Cooit  of 
Bankruptcy. 

Demitrrzb  on  the  ground  that  the  deed  vas  oof 
binding  on  creditors  who  were  not  parties  to  it 

The  deed  in  question  was  the  same  deed  as  cuat 
before  the  Court  of  Common  Pleas  in  the  case  of 
Ilderton  v.  Caatrique  (reported  anU,  p.  167),  and 
decided  to  be  not  binding  on  dissentient  creditors. 

Joyce,  for  the  plaintiff,  referred  to 
Themaa  v.  Hudson,  14  M.  &  W.  853 ; 
Payru  v.  Spencer,  6  M .  &  S.  281. 

Hodgson,  for  defendants,  contended  that  the  deed, 
having  been  registered,  was  a  valid  deed,  protecting 
the  debtor  till  it  had  been  upset  in  the  Court  of 
Bankruptcy. 

Erle,  C.J.— The  deed  is  void.  A  certificate  }a& 
been  given  in  respect  of  a  void  deed.  The  protection 
under  the  statute  was  to  be  given  by  the  certificate  of 
a  valid  deed. 

Williams,  Willbs,  and  Byles,  JJ.,  concuirei 

JudgmtiU  for  the  pUMl 


C.  P. 

5  Jttnx,  1868. 


i 


HoInttbk  and  Another  c; 

BXLOHRB. 


C.P. 

5  JrNE,  1868 


ilLDERTON  V,  Jewkll  and  Another. 
Bankruptcy  Act,  1861 — Composition  Deed, 


A  deed  of  arrangement  which  is  not  binding  upon 
nmi'Ossenting  creditors  u/nder  secL  192  of  the  Bank- 
ruptcyAct,  1861,  does  not,  from  being  registered,  afford 
protection  from  process  to  the  debtor. 

Action  upon  a  recognisance  of  bail,  in  an  action 
against  Louis  Castrique,  in  the  Mayor's  Court,  the 
proceedings  in  which  had  been  removed  into  the 
Common  Pleas.  The  declaration  alleged  that  a  judg- 
ment had  been  recovered  for  126/.,  and  that  the  said 
Castrique  had  not  paid  the  same,  nor  been  forthcoming 
at  the  end  of  the  action,  and  that  the  plaintiff  was 
entitled  to  recover  the  said  sum  from  the  defendants. 
The  plea  set  out  a  composition  deed,  entered  into  by 
Castrique  with  his  creditors,  before  the  issuing  of  the 
ca,  sa,  upon  the  judgment ;  and  alleging  that  the  ca. 


Transfer  of  BtuvnestShare  in  Profit. 

Where  the  business  of  a  surgeon  was  agned  to  U 
transferred  together  with  drugs  and  fumitun  io  tk 
defetUtant  for  a  certain  sum  paid  down,  and  fir  a 
share  in  the  profits  of  the  business  for  the  first  fkfte 
years : — 

Held,  on  demurrer,  that  the  defendant  was  hwndt^ 
carry  on  the  business  for  the  three  years. 

I>EinJiiRER.^The  declaration  set  out  srtides  of 
agreement  between  the  plaintiffs  and  the  defendaDt 
for  the  transfer  to  the  defendant  of  the  business  of  i 
suigeon,  and  the  sale  to  him  of  drugs  and  famitar» 
for  a  certain  small  sum  of  money  paid  down,  and  for 
one  fourth  part  of  the  profits  of  the  busines  for  tbe 
years  1861,  1862,  and  1868,  conditioned  on  their 
exceeding  800/.  It  then  alleged,  as  a  breach  of  the 
agreement,  that  the  defendant,  before  the  expiration 
of  the  said  period,  by  his  own  acts  and  default^ 
incapacitated  himself  from  carrying  on  the  hnsiiiess, 
and  wholly  ceased  to  carry  on  the  same. 

Demurrek  to  the  declaration,  on  the  gromid  that 
the  defendant  was  not  bound  to  carry  on  the  bnsi* 
ness  during  the  three  years  mentioned. 

W.  Harrison,  in  support  of  the  demurrer,  cited] 
Aspden  v.  Austin,  6  Q.  B.  671 ; 
Dunn  V.  Sayles,  5  Q.  B.  685  ; 
BashJey  v.    South   Eastern  Bailway  Coa^ft^y* 

10  C.  B.  612 ; 
Harrison  v.  Great  Northern  BailuHmy  Offmpeny, 

12  C.  B.  676 ; 
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Smith  V.  TJiC  Mayor  of  Harwich^  26  L.  J.  C.  P. 

257; 
Emmens  v.  ElderUm,  4  H.  of  L.  Ca.  624  ; 
Jwmcs  V.  Cockraine,  7  Exch.  171  ;  and  8  Exch. 

556,  in  Error. 

Shieldf  for  the  defendant 
matle  y.  Frankland,  31  L.  J.  M.  C.  81. 

Erle,  C.J.-— Judgment  must  be  for  the  plaintiffs. 
The  intention  of  the  parties  must  be  gathered  from 
the  words  of  the  contract,  from  the  surrounding  cir- 
canistances,  and  from  the  nature  of  the  transaction. 
The  defendant  has,  according  to  the  words  of  the 
breach,  after  being  put  in  possession  of  the  good-will 
of  the  business,  wilfully  put  an  end  to  the  business. 
That  was  a  breach  of  the  agreement  He  is  entrusted 
with  the  property  of  the  phiintiffs  on  the  footing  that 
he  will  carry  it  on  and  get  for  the  plaintiffs  one-fourth 
of  the  profits  over  300/. 

Williams,  Willes,  and  Byles,  JJ.,  concurred. 

JvdgrfieTd  for  the  plaintiffs. 


J 


Kino  v.  Rakdall. 


C.  P. 

6  JuNS,  1863 

Bankruptcy — Composition  Deed. 

The  192nd  sect,  of  the  Bankruptcy  Act,  1861  (24  <f: 
25  Vict.  c.  134)  directs  that  a  composition  deed  must  be 
sigiud  hy  **  three-fourths  in  value  of  the  creditors." 
Prfiteedings  in  otUlawry  being  taken  against  a  defen- 
^nl,  he  moved  to  set  them  aside  on  the  ground  that  lie 
w-as  protected  hy  a  deed  under  this  section.  The  question 
w  dispute  was  whether  the  *' three-fourths"  included 
^^ured  as  well  as  unsecured  debts.  The  Court,  without 
(keidiiig  cither  way,  made  the  rule  absolute  to  stay  the 
proceedings  in  outlawry y  leaving  the  parties  to  contest 
the  validity  of  the  deed  as  they  thought  proper. 

In  this  case  proceedings  in  outlawry  had  been  com- 
menced against  the  defendant. 

Joyce  had  obtained  a  rule  nisi  to  stay  the  proceed- 
ings, on  tho  ground  that  the  defendant  was  protected 
I'V  a  composition  deed  entered  into  with  his  creditors, 
under  the  192nd  sect,  of  the  Bankruptcy  Act,  1861 
(24  &  25  Vict  c.  134). 

ffcnry  James  now  showed  cause,  and  Joyce  supported 
the  rule. 

The  question  was,  whether  the  words  in  the  192nd 
sect.,  "  three-fourths  in  value  of  the  creditors,**  applied 
to  secured  debts  as  well  as  to  unsecured  ones. 

The  defendant  contended  that  the  total  amount  of 
dtbts  was  857^.,  and  of  that  sum  686?.  were  owing  to 
creditors  who  had  signed  the  deed.  There  was,  how- 
ever, a  creditor  to  the  amount  of  295?.,  out  of  which 
^  sum  of  2501.  was  secured  ;  he  had  signed  the  deed, 
appending  to  his  signature  a  note  that  he  only  signed 
in  respect  of  the  difference,  45?,,  which  was  unsecured. 
You  II. 


It  was  contended  for  tho  plaintiff,  on  the  autho- 
rity of 

Jte  Sluttlc,  1  N.  R.  151  ;  s.  c.  82  L.  J.  Bkcy.  37  ; 
that  secured  debtors  were  to  be  reckoned,  and  that  if 
his  debt  was  added,  the  whole  debts  would  amount  to 
upwards  of  1,100?.,  and  that  less  than  three-fourths  of 
that  sum  was  owing  to  creditors  who  had  signed. 

The  defendants,  on  the  other  hand,  contended  that 
on  the  authority  of 

Be  Morgan,  1  N.  R.  339  ;  s.  c.  32  L.  J.  Bkcy.  14  ; 
secured  debts  were  not  to  be  reckoned,  in  which  case 
more  than  threo-fourtlis  in  value  of  the  creditors  must 
be  taken  to  have  signed ;  or,  that  if  they  were  to  be 
reckoned,  the  creditor  for  295?.  must  be  considered  to 
have  signed  for  the  whole  amount  of  his  debt,  and 
could  not  limit  his  signature  to  tho  45?.  unsecured,  in 
which  latter  event,  also,  more  than  three-fourths  in 
value  of  the  creditora  would  have  signed. 

The  Court  {Erie,  C.J.,  Williams,  Willes,  and 
Byles,  J  J.)  were  of  opinion  that  the  decision  of  the 
Lords  Justices  in  Be  Shettle,  was  not  inconsistent  with 
that  of  the  Lord  Chancellor  in  Be  Morgan,  as  while 
the  former  decision  was  to  the  effect  that  both  secured 
and  unsecured  creditors  were  included  in  the  words 
of  the  192nd  sect.,  the  latter  only  decided  that  the 
secured  creditors  under  such  a  deed  were  like  creditors 
in  bankruptcy,  and  could  not  prove  without  allowing 
for  the  value  of  their  security.  In  the  present  case, 
without  expressing  an  opinion  as  to  tho  construction 
of  the  statute,  or  the  vsdidity  of  this  deed,  they  would 
make  the  rule  to  stay  proceedings  absolute,  without 
preju'iice  to  the  rights  of  either  party  to  take  stops  to 
contest  the  validity  of  the  deed. 

Bule  absolute. 

C.  P.         1    Mathew,  Appellant,  v.  Wandlft, 
8  Juke,  1863.    {  Respondent 

1  <fc  2  WUl.  4,  c.  32— Game. 

Unlawfully  using  a  highway,  the  soil  of  which 
belongs  to  a  private  owner,  for  the  purpose  of  killing 
gam/e,  is  a  trespass  in  pursuit  ofgarn^  vriihin  the  meaning 
oftheld!2  Wm.  4,  c.  32. 

This  was  an  appeal  against  a  conviction  under  the 
Game  Act,  1  &  2  Will.  4,  c.  32.  The  facts  were  that 
the  appellant  and  five  others  were  pursued  and  taken 
on  a  highway,  the  soil  of  which  belonged  to  a 
private  owner.  One  of  the  party,  whose  gun  was 
quite  warm,  was  discovered,  having  shot  a  partridge 
from  the  high  road.  The  appellant  and  his  companions, 
when  seized,  expressed  a  wish  to  have  the  matter 
arranged. 

Markhy,  for  the  respondent,  cited 
The  Queen  v.  PraU,  4  £.  &  B.  860. 

No  counsel  appeared  for  the  appellxmt 

Erle,  C.  J. — ^Tliere  wero  two  questions  of  law  in 
this  case. 

o 
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Ist.  Was  the  appellant  guilty  of  trespass,  aBsuming 
that  ho  shot  a  partridge  from  the  highway  ?  We  think 
that  the  appellant  enjoyed  his  easement  in  the  soil  of 
the  highway  only  while  he  used  it  for  a  lawful  pur- 
pose. He  made  use  of  it  for  the  purpose  of  unlawfully 
killing  game,  and  is  therefore  a  trespasser. 

2nd.  Was  there  sufficient  evidence  of  appellant's 
offence  ?  We  think  it  clear  that  he  was  jointly  engaged 
with  others  for  the  common  purpose  of  killing  game, 
and  the  offence  having  been  committed,  the  appellant 
is  jointly  liable. 

Williams,  Willes,  and  Btles,  JJ.,  concurred. 

JiidgrMrUfor  the  respondent. 


C.P. 


,.} 


Spitzeb  V,  Chaffers. 


8  June,  1868. 
Bankrupt  Law  Consolidation  Acty  1849,  «.  224. 

To  a  deed  of  arrangemcTU  made  by  a  debtor  with  his 
creditors  under  sect.  224  of  the  Bankrupt  Law  Consoli- 
dation  Act,  1849,  it  was  objected  that  by  it  hs  conveyed 
his  freehold  and  personal  estalc,  except  necessary 
wearing  apparel^  and  except  certain  leasehold  property 
stated  to  he  held  at  rack-rent,  and  to  he  of  no  value,  to 
trustees  upon  trust  to  pay  all  costs  incurred,  and  apply 
the  residue  to  the  use  of  the  debtor's  creditors,  aivd  that 
it  contained  a  release  of  their  debts  on  the  part  of  those 
creditors  only  who  were  parties  to  the  deed : — 

Held,  thcU  the  objections  were  had. 

Declaration  on  two  bills  of  exchange,  with  money 
counts. 

Plea. — That  after  the  accruing  of  the  alleged 
causes  of  action,  and  after  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  and  before  the  passing  of  the  Bank- 
ruptcy Act,  1861,  an  indenture  was  made  between 
the  defendant  and  the  several  persons,  creditors  of 
defendant,  whose  names  were  mentioned  and  set 
forth  in  the  schedule  thereunder.  The  deed  was  then 
set  out  verbatim.  It  recited  that  the  defendant  had 
conveyed  his  freehold  estate  to  trustees  to  be  sold, 
that  he  had  no  copyhold  or  customary  estate,  and 
no  leasehold  property,  except  a  house  Held  aJt  a 
rack-rent,  which  was  of  no  value.  It  was  then 
witnessed  that  the  defendant  thereby  assigned  and 
transferred  to  the  said  trustees,  all  his  personal  estate, 
except  the  said  leasehold  pretnises,  amd  except  the  neces- 
sary weariivg  apparel  of  the  defendant  and  his  family, 
upon  the  trusts  thereinafter  mentioned ;  and  the  de- 
fendant thereby  covenanted  that  he  would  at  any  time 
thereafter,  when  required  by  the  said  trustees,  assign  to 
them  the  said  leasehold  premises ;  and  it  was  declared, 
that  the  said  trustees  should  stand  possessed  of  the  said 
property,  upon  trust  to  pay  and  discharge  all  costs 
which  they  and  the  defendarU  had  sustained  in  all 
matters  referring  to  the  said  deed,  and  incidental 
thereto,  and  to  the  arrangement  of  the  affairs  of  the 
defendantf  and  then  to  apply  the  lesidoe  to  the  use  of 


the  defendant's  creditors.  And  the  crediion,  fortirs 
to  the  said  deed  of  the  third  part,  thereby  rdi<wA)iUx 
from  tlvcir  claims.  The  plea  then  averred  that  the 
deed  was  signed  by,  or  on  behalf  of,  six-sevenths  of 
defendant's  creditors  ;  and  that  the  plaintiff,  at  the  time 
of  the  making  of  the  said  deed,  was  a  creditor  of  the 
defendant,  in  respect  of  the  cause  of  action  in  the 
declaration  mentioned. 

DEMI7RRSR. 

Hayes,  Serjt.,  in  support  of  the  demurrer. 
The  deed  is  not  affected  by  the  decisions  on  the  ner 
Act. 

1st.  The  exception  of  wearing  apparel,  makes  the 
deed  bad : 

Cooper  V.  ThoniUm,  1  E.  &  B.  644. 
March  v.  Warwick,  1  H.  &  N.  168, 
is  expressly  in  point. 

2nd.     The  provision  as  to  the  leasehold  propiity 
does  not  apply  to  the  plaintiff  who  has  not  executed, 
and  it  is  in  the  deed  only,  and  not  in  the  plea,  that 
the  lease  is  said  to  be  of  no  value. 
3ri  The  direction  to  pay  the  costs  is  objectionable : 
Irving  v.  Oray,  3  H.  &  N.  34  ; 
M'Naught  v.  Russell,  1  H.  &  N.  611 ; 
Snodin  v.  Boyce,  4  H.  &  N.  891. 
4th.  The  release  is  confined  to  the  scheduled  cre- 
ditors : 

Legg  v.  Cheeseborough,  5  C.  B.  (k.  &)  741. 

Joseph  Broum,  contra. 

Here  the  defendant's  necessary  wearing  apparel  only 
is  excepted,  and  this  distinguishes  the  case  from  ifanj 
V.  Wanoick. 

[WiLLBs,  J.,  referred  to  Comberbach,  866,  with 
reference  to  the  seizure  of  wearing  apparel,  under  a 
fi,fa,,  fuid  Sunbolf  y.  Alford,  8  M.  &  W.  248.] 

llie  fund  to  be  distributed  among  the  defendsnt's  ck- 
ditors  would  not  have  been  increased  by  the  addition 
of  the  apparel,  and  leasehold  property,  as  it  docs  not 
appear  that  they  were  of  any  value. 

With  regard  to  the  leasehold  property,  it  is  stated 
to  be  of  no  value,  and  the  minority  of  the  creditors 
might,  under  the  deed,  have  called  for  an  assignment 
With  regard  to  the  costs,  they  must  be  provided  for, 
or  the  defendant  will  have  to  put  aside  part  of  his 
estate  for  that  purpose.  With  regard  to  the  reh-a^ 
every  creditor  who  claimed  under  the  deed  would  b-J 
inserted  in  the  schedule.  The  case  of  l/gj  ^^ 
Cheeseborough,  went  on  the  peculiar  language  of  tha 
covenant. 

Hayes,  Serjt,  in  reply,  referred  to 
1  ChiUy's  Arehb,  Pr.  642. 
Gardner  v.  Chapman,  8  C.  B.  (k.  &)  817. 

Erle,  C.J. —I  am  of  opinion  that  our  judgment 
should  be  for  the  defendant.  The  judgment  tnrns 
upon  the  point  whether  this  deed  has  oompli^'d  with 
all  the  regulations  of  section  224  of  the  Bankrupt  U^ 
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Consolidation  Act,  1840.    Looking  at  the  words  of  the 
scrtion  and  of  the  decisions  upon  it,   I  think  that  the 
intention  of  the  Legislature  was  that  parties  should 
not  be  compelled  to  go  through  the  Bankruptcy  Court, 
proTided   they   Tnade   aver  all  thnr  available  assets 
for  aU  their  creditors  equally.      Three  of  the  objec- 
tions relied  on  amount  to  thia,  that  the  insolvent 
did  not  make  over  the  whole  of  his  available  assets ; 
the  fourth  is,  that  the  release  contained  in  the  deed 
did  not   operate   as  against  the  plamtiff,  as  it  was 
confined  to  those  creditors  who  came  in  and  signed. 
We  think  that  these  objections  have  failed.     The  first 
is,  that  the  insolvent  has  not  done  what  is  required  by 
the  Legislature,  because  he  has  excepted  from  the  deed 
the  necessary  wearing  apparel  of  himself  and    his 
family.     'Sow  the  instructions  given  to  the  Messenger 
in  Bankruptcy  are  to  seize  all  the  bankrupt's  property, 
except  his  necessary  wearing  apparel,   and  I   could 
hardly  believe  that  the  Legislature,  in  an  age  of  huma- 
nity and  civilisation,  would  direct  that  the  deed  should 
he  void  unless  it  provided  that  the  insolvent  should  be 
stnpped  of  the  clothing  necessary  to  protect  him  from 
the  cold.  Nevertheless,  if  this  construction  had  been  put 
upon  the  statute  by  the  Court  of  Exchequer,  I  should 
have  acquiesced  ;  but  I  think  that  this  is  not  the  case. 
The  cases  from  TeUey  v.  Tayl(n',  1 E.  &  B.  621,  and  3farch 
y-  Warwick,  to  those  more  recent,  recognise  a  distinc- 
tion   between   necessary  wearing  apparel  and  wear- 
ing apparel  generally.     In  March  v.  Waruncky  it  was 
attempted  to  be  shown  that  the  wearing  apparel  was 
of  no  value ;  but  the  C/Ourt  properly  held  that  this 
ou^ht  to  have  appeared  from  the  deed  at  the  time  of 
its  execution.      The  case  by  which  we  were  most 
pressed  was  that  of  Snodin  v.  Boyce^  where  the   in- 
solvent assigned  all  his  property,  except  those  articles 
which  would  have  been  excepted  in  case  he  had  become 
1'aiikrupt.     Tlie  bankrupt  law  allows  the  bankrupt  to 
retain  honsehold  furniture,  implements  of  trade,  and 
f'ther  articles  to  the  amount  of  20/.     These  articles 
are  clearly  of  greater  value  than  necessary  wearing 
ajjparch     The  distinction  may  seem  a  shadowy  one, 
Hut   I   think   it  may  be   supported.      With   regard 
^o  the   exception  of  the  leasehold   premises,    every- 
xHly    acquainted    with    conveyancing    must    know 
hat    the    assignee  of   a  house  held  at  a  rack-rent 
ften  finds  that  he  has  received  a  damnosa  hatreditas. 
'he     insolvent,    therefore,    gives   his    creditors    the 
l>tiun  of  taking  or  refusing  the  lease,  and  the  proviso 
i  entirely  for  their  benefit.     I  now  come  to  the  pro- 
isions  as  to  costs.     I  have  looked  at  the  words  of  the 
L-ed,  and  I  think  that  any  man  of  prudence  would  say 
lat  it  was  almost  a  matter  of  necessity  that  every  one 
these   items  should  be  provided  for.     The  words 
incidental  to  winding  up  this  estate,"  would  not,  I 
ink,  include    any  abortive  attempt  wholly  uncon- 
cted  with  this  deed,  as  was  argued  by  the  plaintiff's 
imself    and   if  they  admit  of  both  constructions, 
ould,    I   think,  be  interpreted  lU  res  fnayis  valeat 
fun  pereat^     As  to  the  last  objection,  that  the  release 


extends  only  to  creditors  who  haVe  signed  the  deed 
it  i^  said  that  the  deed  must  be  for  the  benefit  of  all 
the  creditors,  and  aU  the  creditors  must  release  their 
debts  ;  but  it  is  not  necessary  in  order  to  do  this  that 
they  should  actually  sign  the  deed.  It  is  quite  clear 
from  the  terms  of  the  trusts  that  the  deed  is  for  the 
benefit  of  all  the  creditors.  That  being  so,  and  six- 
sevenths  of  the  creditors  having  signed,  the  remaining 
seventh  may  come  in  and  claim  under  the  deed  by 
which  they  are  then  bound,  so  that  they  also  join  in 
the  release. 

Williams  and  Willes,  JJ.,  concurred. 

Byles,  J. — ^There  are  old  authorities  to  show  that, 
although  this  deed  is  between  the  bankrupt  and  the 
creditors  who  are  scheduled,  yet  if  on  the  face  of  it,  it 
is  for  the  benefit  of  all  the  creditors  generally,  the 
unscheduled  creditors  are  parties  to  it,  as  if  they  had 
actually  signed.  See  Feltham  v.  Cudivorth,  Comyn*s 
Rep.  111. 

JiidffinerU/or  defettdant. 


Earlg  v.  Maugham. 


C.  P.  ) 

8  Jttke,  1863.        ) 

18  <fe  19  Vkt  c.  U2—''BuUdmg''  and 
"  Adjoining  Otiniers" 

Where  the  occupier  of  premises  has  been  compelled  to 
pay  a  sum  ofrrumey  to  the  ovmer  of  adjoining  premises, 
cuxording  to  the  provisions  of  IS  d;  19  Vict.  c.  122,  he 
7nay  recover  the  same  by  action  from  (he  owner  of  the 
pranises  which  he' occupies. 

Declakation  that  the  plaintiff  was  occupier  of  cer- 
tain premises  as  tenant  thereof  to  the  defendant,  and  was 
compelled  to  pay  the  sum  of  126^.  as  and  for  the  costs 
of  repairing  certain  adjoining  premises  within  the 
meaning  of  18  &  19  Vict.  c.  122,  to  the  **  building 
owner"  of  the  said  premises,  whereby  the  plaintiff 
became,  according  to  the  provisions  of  the  said  Act, 
entitled  to  recover  a  proportionate  part  of  the  same 
from  the  defendant,  as  adjoining  owner  within  the 
meaning  of  the  said  Act. 

Demuruer. 

Heathy  in  support  of  the  demurrer.  By  rule  6  of  the 
97th  sect,  of  18  ft  19  Vict.  c.  122,  the  plaintiff,  as 
occupier  under  the  defendant,  is  entitled  to  deduct  the 
amount  which  he  has  been  compelled  to  pay,  from  the 
rent  to  accrue  due  to  the  defendant.  The  plaintiff  will 
rely  upon  rule  6  of  the  97th  sect.,  by  which  a  remedy 
by  action  is  given  against  those  who  make  default  in 
the  payment  of  moneys  due  from  them  by  way  of  con- 
tribution under  this  Act  But  this  applies  only  to 
cases  between  owners,  and  not  to  the  case  of  occupiers. 
Ho  referred  to  sects.  89,  90,  91,  and  92  of  the  Act. 

Mellish,  contrd,  was  not  heard. 

Erle,  C.J. — A  building  owner  incurred  expenses 
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under  tho  Metropolitan  Building  Act,  1855,  in  respect 
of  repairs  to  premises  adjoining  premises  of  which  the 
defendant  was  owner  and  the  plaintiff  occupier.  The 
question  is,  whether  the  97th  sect,  prevents  the  plain- 
tiff from  recovering  this  money,  which  is  payable  by 
the  defendant  as  the  adjoining  owner!  Rule  C  of 
sect  97  provides  that  if  default  is  made  by  any  owner 
in  the  payment  of  any  expenses  or  moneys,  &c.,  such 
expenses  may  be  recovered  from  him  as  a  debt  due  by 
action  at  law.  I  think  it  quite  clear,  from  an  examina- 
tion of  the  different  sections  of  the  Act,  that  the 
defendant  is  liable  in  an  action  by  the  occupier. 

Williams,  J. — I  think  this  case  falls  within  the 
rule  mentioned  in  the  notes  to  Lampleigh  v.  Braiih- 
vxiiU  (1  Smith's  L.  C).  If  A  be  compelled  to  pay  a 
debt  which  B  is  legally  compellable  to  satisfy,  A  may 
recover  the  amount  from  B,  and  a  promise  to  pay  it 
will  be  implied.  In  SttMs  v.  Parsons  (8  B.  &  Aid. 
516),  it  was  held  that  where  a  tenant  is  entitled  to 
deduct  from  his  landlord's  rent,  and  neglects  to  do  so, 
he  may  still  recover  the  amount  as  money  paid. 

WiLLES,  J.,  concurred. 

Byles,  J. — If  the  plaintiff  could  only  repay  himself 
from  the  rent,  he  might,  where  tho  rent  is  small, 
have  to  wait  fifty  years  before  he  was  repaid. 

Judgment  for  the  plaintiff. 


J    Lawrence,  Appellant,  r, 
I.    I         Todd,  Kespondent. 


C.  P. 

8  June,  1863. 

4  Gto,  4,  c.  34,  s,  3 — Master  and  Servant 


The  respondaU  and  six  other  toorkmen  agreed  icith 
the  appellant  a  shipbuilder  [to  complete  an  iron  ship, 
loorking  exclitsively  for  him,  finding  all  skilled  and 
unskilled  lahowr  that  iiiight  he  necessary,  and  being 
paid  loeekly  according  to  the  amount  of  work  completed, 
the  appellant  liaving  liberty,  if  dissatisfied  with  tJie 
progress  made,  to  employ  other  labourers  and  charge 
the  cost  to  the  respondent  and  the  six  other  persons, 
without  prejudice  to  any  other  remedy  arising  out  of 
the  relation  ofinusAer  and  servant  thereby  created : — 

Held,  that  the  respondent  and  the  others  carne  within 
tJu  meaning  of  i  Geo.  4,  c.  34,  s,  8,  as  artificers  or 
fumdicraftsmen,  and  were  liable  to  be  convicted  by  a 
magistrate  in  cast  they  neglected  to  fulfil  their  contract. 

This  was  a  case  stated  by  tlie  stipendiary  magistrate 
of  Liverpool  for  the  opinion  of  the  Court. 

It  appeared  that  the  respondent  and  six  other  iron- 
plate  workers  were  employed  by  the  appellant,  a  ship- 
builder, under  a  contract  in  writing  to  complete  an  iron 
ship  in  the  appellant's  yard.  The  respondents  having 
neglected  to  fulfil  their  contract,  complaint  was  made 
to  the  magistrate,  who  dismissed  it  on  the  groimd 
that  the  respondents  did  not  come  within  4  Geo.  4, 
c.  84,  s.  8.  The  terms  of  tho  contract,  so  far  as  they 
were  material,  were  as  follows : — 


Tho  respondent  and  the  six  other  workmen  each 
engaged  to  serve  the  appellant  exclusively. 

They  were  to  do  the  whole  of  the  skilled  and 
unskilled  labour  necessary  to  complete  the  iron  sbip, 
and  to  provide  such  skilled  and  unskilled  assisUstsis 
should  be  necessary  to  do  so  with  all  dispatch. 

They  were  to  be  paid  at  the  rate  of  51.  for  every  ton 
weight  of  work  done  every  week,  less  lOZ.  per  cent, 
which  was  to  be  retained  by  the  appellant  until  tk 
completion  of  the  ship. 

The  appellant,  if  dissatisfied  with  the  way  in  vbich 
the  respondent  and  the  other  persons,  or  their  assistanU 
carried  on  the  work,  was  to  be  at  liberty  to  employ 
others,  and  charge  the  cost  against  the  respondent  ac'i 
the  other  six  persons,  without  prejudice  to  any  otlitr 
remedy  the  appellant  might  have  arising  out  of  tk 
relation  of  master  and  servant  thereby  created. 

The  respondent  and  the  other  persons  were  to  k 
subject  to  the  rules  and  regulations  of  the  appellant  ^ 
yard. 

H.  Q.  Williams,  for  the  appellant. 

The  respondent  comes  within  the  meaning  of  the 
words  "artificer  or  handicraftsman,"  in  4  Geo.  i 
c.  84,  s.  8. 

[Williams,  J.,  referred  to  Hardy  v.  Rylt,  9  B.  iC. 
603.] 

Tho  sole  question  is,  whether  the  relation  of  master 
and  servant  existed  between  the  api>ellant  and  tb 
respondent  ?  The  magistrate  thought  that  the  rr 
spondent  served  in  tlie  capacity  of  a  contract' 
Here  there  was  a  contract  for  the  exclusive  service' 
the  respondent. 

[Byles,  J.— Do  you  mean,  that  if  the  respondent  h" 
absented  himself,  and  sent  another  in  his  place,  tu.' 
he  could  have  been  convicted  ?] 

So  far  as  he  is  a  skilled  workman,  the  respooti^-^' 
cannot  substitute  another.  It  is  submitted  tliat  :■: 
three  essentials  for  the  relation  of  master  and  sen"^' 
existed  here  :— 1st.  Exclusive  service  ;  2nd.  Pa.nii*^' 
of  wages  ;  3rd.  Control  of  the  employer.  The  ^''■■'^ 
in  tho  contract,  "without  prejudice  to  the  rfUt. - 
of  master  and  servant  hereby  created,"  show  what^ 
the  intention  of  the  parties. 

Ko  counsel  appeared  for  the  respondent. 

The  following  cases  were  referred  to  in  the  arr 
ment, 

Lancaster  v.  Greaves,  9  B.  &  0.  628  ; 
Ex  parte  Gordmi,  25  L.  J.  M.  C.  12  ; 
Lowther  v.  The  Earl  of  Radnor,  8  East,  113 ; 
Blake  v.  Lanyon,  6  T.  R.  221  ; 
Weaver  v.  Floyd,  21  L.  J.  Q.  B.  161 ; 
Bowers  v.  Lovekin,  6  £.  &  B.  584  : 
Taylor  v.  Carr,  81  L.  J.  M.  C.  111. 

Erle,  C.J. —Mr.  Williams's  argument  hAssnti-^'-'- 
me  that  Mr.  Lawrence  had  a  right  to  pray  in  ai«l  ^^ 
jurisdiction  of  the  magistrates  upon  these  ftcU   ^ 
send  back  the  case  to  the  magistrate  mtii  »  sUttu^^* ' 
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of  om  opinion  that  the  complaint  was  within  the  Act. 
The  woTiis  of  the  section  are  veiy  large.     It  seems 
that  the  appellant  was  an  iron  ship-huilder,  and  the 
respondent  a  skilled  plate-worker.     The  skill  was,  no 
doubt,  the  great  inducement  for  Mr.  Lawrence  to  enter 
into  the  contract.    He,  therefore,  stipulated  for  his 
exclusire  services,  only  allowing  him  to  employ  un- 
skilled assistants.     Mr.  Lawrence  might  be  under  a 
contract  to  complete  his  yessel  within  a  certain  time, 
and  it  was  very  important  that  he  should  procure  the 
exclusive  service  of  the  respondents.     This  is  the  very 
case  contemplated  by  the  statute,  where  the  magistrate 
is  to  interfere.    The  'case  is  not  within  these  decisions, 
which  show  that  where  the  workman  is  at  liberty  to 
work  for  other  persons,  the  magistrates  have  no  juris- 
diction.   There  is  no  time  fixed  for  the  performance 
of  the  work,  and,  even  if  there  were,  that  does  not 
!!€«m  to  be  material. 

Williams,  Willes,  and  Btles,  JJ.,  concurred. 

JudgmeiUfor  the  appellant. 


C.P. 

28  Mat,  9  Junk,  1863. 


Stern  v.  Sevastopulo. 


Interrogatories — Slander, 

III  an  action  of  slander  ike  Court  vnUjiot  allow  the 
plaintiff  to  administer  interrogatories  to  the  defendant 
mhing  him  the  precise  words  he  uttered,  arut  when, 
vchert,  and  to  whom  he  spoke  them. 

In  an  action  for  slander,  Keating,  J.,  at  Chambers, 
^owed  the  plaintiff  to  administer  the  following  inter- 
rogatories : — 

Ist.  **  Did  you  speak  and  publish  the  words  laid  in 
the  declaration,  or  any,  or  which  of  them,  or  any  and 
what  other  words  conveying  the  same  or  similar  im- 
putations against  the  plaintiff,  and  state  folly  and 
precisely  what  those  words  were  ?" 

2nd.  ''When,  where,  and  to  whom  did  you  speak 
&nd  publish  the  words  laid  in  the  declaration,  and  the 
words  referred  to  in  the  first  interrogatory  and  each 
an«l  every  of  thexn  ?" 

2S  May,  1863. 

/.  Browne  obtained  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  order  allowing  these  interroga- 
tories should'not  be  rescinded. 

9  JrNB,  1863. 

Tindal  Atkinson  showed  cause,  and 

/.  Browne  supported  the  rule. 

Tlie  following  cases  were  referred  to : 

Moor  v.  Roberts,  2  C.  B.  (n.  s.)  671 ; 

Zychlinsky  v.  Malthy,  10  C.  B.  (N.  8.)  838  ; 

»Viackell  v.  Macaulay,  2  Sim.  &  St.  79  ; 

BartleU  v.  lewis,  31  L.  J.  C.  P.  230 ; 

Bayley  v.  GriffUlis,  31  L.  J.  Ex.  477. 

Eble,  C.J. — I  am  of  opinion  that  this  rule  must  be 
maile  absolute.     This  is  an  action  for  slander.     The 


declaration  contains  very  wide  allegations,  and  then 
interrogatories  follow  to  fix  the  precise  words  used. 
It  is  very  clear  that  such  interrogatories  as  these  have 
been  hitherto  unexampled.  The  power  which  haa 
been  granted  to  the  Common  Law  Courts  of  issuing 
interrogatories,  instead  of  compelling  the  parties  to  go 
into  Equity,  is  most  beneficial,  but  the  Judges  are  not 
to  administer  interrogatories  indiscriminately  when- 
ever they  are  asked  for,  but  to  exercise  their  discretion 
in  the  matter,  and  see  whether  it  is  advisable  they 
should  be  issued  or  not. 

They  have  generally  been  administered  in  actions  of 
contract,  where  the  point  in  dispute  was  one  of  a 
definite  nature.  It  is  true  that  in  one  case  the  Court 
said  that  an  interrogatory  might  be  administered, 
though  it  tended  to  charge  the  person  to  whom  it  was 
delivered  with  an  indictable  offence,  and  that  he  must 
take  the  objection  when  he  came  to  answer  it.  There 
is,  however,  a  great  difference  between  all  these  cases 
and  tlie  present  one ;  and  it  must  be  remembered  that 
merely  fishing  interrogatories  liavo  always  been  dis- 
allowed. 

I  think  the  present  tendency  is  to  extend  the  limit 
within  which  interrogatories  should  be  allowed  to  a 
most  pernicious  extent,  and  I  will  never  be  a  party  to 
extending  them,  so  as  to  form  a  most  pernicious  pre- 
cedent. There  is  abundantly  sufficient  ground  for 
saying  that  such  interrogatories  as  these  have  never 
been  allowed.  I  do  not  mean  to  say  that  I  should 
never  allow  interrogatories  in  cases  of  slander,  but  I 
should  never  do  so  except  under  most  peculiar  circum- 
stances. 

Williams,  Willes,  and  Byles,  JJ.,  concurred. 

jRule  dbsolute. 


IKnapf  V,  The  London,  Chatham, 
AND  Dover  Railway  Company. 

8  <fe  9  Vict.  c.  18  {Lands  Clauses  Consolidation 
Act,  1845),  ss.  68,  and  121 — Double  cause  of 
Action  in  one  count. 

Whtrf.  the  defendants  had  taken  a  messuage  and  pre- 
mises for  the  purposes  of  their  line,  and  the  plaintiff  sued 
them  under  the  Q%th  secL  of  the  Lands  Clauses  Con- 
soUdalion  Act,  and  they  pleaded  that  the  plaintiff  teas 
only  tena/ni  from  year  to  year : — 

Held,  upon  demurrer  to  the  plea,  that  the  defendants 
were  not  liable  under  the  above  section. 

2nd.  Where  there  was  a  count  in  trespass  to  the  same 
messuage,  and  a  plea  setting  out  that  the  defendaiUs 
had  taken  possession  with  the  consent  of  the  owners  and 
occupiers,  and  after  such  entry  the  plairUiff  took  pos- 
session of  tJbs  said  messuage,  and  the  defendants,  because 
it  was  necessary  for  the  construction  of  their  works, 
entered  tfic  same,  the  plaintiff  not  then  being  therein, 
and  pulled  down  the  same : — 

Held,  upon  demurrer  to  the  plea,  that  the  consent 
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It  was  entered  separately  as  extra-parochial  in  the 
report  of  the  Kegistrar- General  on  the  Census  of 
1851. 

It  was  enacted  by  20  Vict.  c.  19,  s.  1,  "that,  after 
the  Slst  of  December,  1857,  every  place  entered  sepa- 
rately in  the  report  of  the  Registrar-General  on  the 
last  Census,  which  now  is,  or  is  reputed  to  be,  extra- 
parochial,  and  wherein  no  rate  is  levied  for  the  relief 
of  the  poor,  sJiall,  for  all  the  purposes  of  the  assess- 
ment to  the  poor-rate,  the  relief  of  the  poor,  the 
county,  police,  or  borough  rate,  the  burial  of  the  dead, 
the  removal  of  nuisances,  the  registration  of  Parlia- 
mentaiy  and  municipal  voters,  and  the  registration  of 
births  and  deaths,  he  deemed  a  parish  for  such 
purposes,  and  shall  be  designated  by  the  name  which 
is  assigned  to  it  in  such  Report ;  and  the  Jtisticcs  of 
the  Peace  haloing  jurisdiction  over  such  place,  or  over 
the  greater  part  thereof,  shall  appoint  overseers  of  the 
poor  therein;  and  with  respect  to  any  other  place 
being,  or  reputed  to  be,  extra-parochial,  and  wherein 
no  rate  is  levied  for  the  relief  of  the  poor,  such 
justices  may  appoint  overseers  of  the  poor  therein, 
notwithstanding  anything  contained  in  the  101st 
chapter  of  the  statute  passed  in  the  session  of  Parlia- 
ment in  the  7th  and  8th  years  of  Her  present 
Migesty.'* 

5th.  In  pursuance  of  this  Act,  the  justices  appointed 
an  overseer  for  the  parish  of  Staple  Inn ;  anil  after, 
wards,  on  the  25th  of  August,  1858,  the  Poor  Law 
Commissioners  made  an  order  that  the  said  parish 
of  Staple  Inn  should,  on  and  from  the  29th  day  of 
September  then  next,  be  added  to  the  Holborn  Union. 

6th.  Ko  expenses  have  ever  been  incurred  by  the 
Union  for  or  on  behalf  of  the  parish  of  Staple  Inn  for 
the  relief  of  poor  belonging  to  that  parish.  The  said 
parish  has  not,  and  never  has  had,  any  poor  ;  no  rate 
has  ever  been  made  since  it  became  a  parish ;  conse- 
quently no  claim  for  contribution  to  the  common  fund 
or  othcrwiee  of  the  said  Union  has  ever  been  made 
upon  the  parish  of  Steplo  Inn,  imtil  the  claim  in 
question. 

7th.  Tlio  making  of  the  contribution  order,  and  the 
service  on  Mr.  Pownall  the  overseer,  and  demand  and 
refusal  of  payment,  were  proved  and  admitted. 

8th.  The  present  claim  is  made  under  the  provi- 
sions of  the  24  &  25  Vict.  c.  65,  s.  9,  which  enacte  : — 

**  And  whereas  it  is  also  expedient  to  alter  the  mode 
in  which  the  contributions  of  parishes  to  the  common 
fund  of  the  Union  in  which  they  are  comprised  are  now 
calculated ;  be  it  therefore  enacted,  that,  after  the  25th 
day  of  March  next,  the  several  parishes  comprised  in 
any  Union  already  formed,  or  hereafter  to  be  formed, 
under  the  provisions  of  the  4  &  5  Will.  4,  c.  7fl,  shall 
contrHnUe  to  the  common  fund  thereof  in  proportion  to 
the  annual  rateable  value  of  the  lands,  tenements, 
and  hereditaments  in  such  parishes  respectively  assess- 
able by  the  laws  in  force  for  the  time  being,  to  the 
relief  of  the  poor,  and  in  no  other  manner,  ichether  ike 
lafidSf  ttc.,  shall  he  actually  rated  or  not,  and  whether 


the  rate  levied  shall  be  collected  in  full  or  upon  any 
composition :  provided,  &c." 

9th.  It  was  proved  and  admitted  that  the  som  so 
claimed  was  the  proper  contribution  of  Staple  Inn  to 
the  common  fund  under  this  section,  if  it  is  liable  ti 
contribute  at  all ;  but  it  was  objected  on  the  |>art  of 
the  parish  of  Staple  Inn,  that  it  had  never  become  ]4Tt 
of  the  Holborn  Union  ;  and,  even  if  it  had,  inasmuch 
as  it  had  never  yet  contributed  to  the  common  fund 
of  this  Union,  and  the  above  section  was  passed  to 
alter  the  mode  in  which  contributions  of  parishes  to 
the  common  fund  of  the  Union  in  which  they  m 
comprised  had  been  previously  calculated,  that  tb; 
section  did  not  apply  to  Staple  Inn,  and  that  it  is  o^t 
now  liable  to  contribute  under  the  provisioiu  of  th^ 
above  section. 

10th.  It  was  our  opinion  that  the  parish  of  Staple 
Inn  was  liable  to  contribute,  and  we  made  the  order 
for  payment  of  the  said  contribution  accordingly. 

11th.  The  overseer  of  the  parish  of  Staple  Inn  beio^ 
dissatisfied  with  our  determination,  as  being  erroneous 
in  point  of  law,  has  duly  applied  to  us  to  state  a  ca»c 
setting  forth  the  facts  and  grounds  of  our  determina- 
tion for  the  opinion  thereon  of  the  Court  of  Exchequer, 
under  the  provisions  of  20  &  21  Vict  c.  43,  which  Tntb 
the  concurrence  of  the  Union  we  have  consented  to  do 
in  the  form  agreed  to  by  both  parties,  so  far  as  we  lair- 
fully  may  or  can,  under  the  said  statute. 

The  opinion  of  the  Court  is,  therefore,  requested  as 
to — whether,  upon  the  facts  here  stated,  the  parish  of 
Staple  Inn  is,  or  is  not,  liable  to  contribute  to  tbe 
common  fund  of  the  Holborn  Union  ? 

Wm.  Paytje, 
Edwd.  Wm.  Cox. 

24th  January,  1863. 

Manisty,  Q.C,  (with  him  Hopwood),  for  the  respon- 
dente,  now  contended  that  the  parish  of  Staple  Inn  u 
liable  to  contribute  to  the  common  fiind  of  the  Holbora 
Union. 

Under  the"4  &  5  WilL  4,  c.  76,  the  Poor  Law  Com- 
missioners were  empowered,  by  sect.  26,  to  unite  s-i 
many  parishes  as  they  should  think  fit  into  a  Unipn 
for  the  relief  of  the  poor. 

By  sect  28,  when  any  union  of  parishes  for  tL? 
purposes  of  the  Poor  Law  should  be  proposed,  t!;-' 
said  Commissioners  were  required  to  ascertain  th-: 
expense  of  the  poor  of  each  parish  so  included  cr 
proposed  to  be  included  in  such  Union  for  the  thn' 
years  preceding,  and  then  to  calculate  the  averait^^ 
annual  expense  of  each  such  parish  for  that  pen\>l : 
and  the  several  parishes  so  included,  or  proposed  to  Ve 
included,  were  thenceforth  to  contribute  and  ^ 
assessed  to  a  common  fund  for  the  purposes  of  ('-^^ 
Union  in  the  like  proportions  as  on  the  said  aHD«J 
average  of  the  three  years ;  unless,  according  to  a 
proviso  therein  contained,  the  Commissioners  sh'^'y:- 
have  taken  new  triennial  averages,  in  which  case  the 
new  averages  so  taken  were  to  become  the  ba-**!^  "• 
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Chankell,  B. — I  think  also  that  the  pleas  are 
good.  The  first  is  so  decided  by  authority,  and  the  second 
also.  The  remaining  question  then  is,  as  to  the  fourth 
count,  and  the  plea  pleaded  to  it.  The  cause  of  action 
alleged  in  the  fourth  count  is  not  negligence  only,  and 
the  count  would  be  a  perfectly  good  one  if  every  word 
lis  to  negligence  were  omitted.  A  cause  of  action 
founded  upon  negligence  has  been  added  to  the  real 
cause,  and  to  that  which  is  the  gist  of  the  count. 

Wilde,  B.,  concurred. 

JvdgvMjUfor  the  deftndatUa, 


-«««    {   "Webb  17.  Sanderson. 
2  June,  1868.    ) 

CosU — County  Court-^IS  d;  16  Vict  c,  54,  «.  4. 

Wlure  ofn  action,  toas  hvught  to  recover  61,  4s,  6cL, 
for  work  and  labour,  J^,,  the  plaintiff  dwelling  more 
than  twenty  miles  from  the  defendant,  and  there  was  a 
reference  to  the  Master  under  sect.  S  of  17  <fc  18  Vict. 
c.  125 — the  costs  of  the  cause  to  ahide  the  event — and 
the  MasUr  found  for  the  plaintiff  for  9s,  6d.  only  ;  the 
Court  made  a  rule  absolute  for  the  defendant  to  pay  the 
plaintiff  the  costs  of  the  action. 

This  was  an  action  to  recover  61.  is.  6d.,  balance 
due  for  work  and  labour,  &c.  On  the  15th  of  May, 
1S62,  the  cause  was  referred  to  one  of  the  Masters, 
under  the  17  &  18  Vict.  c.  125,  with  all  the  powers  as 
to  certifying,  &c.,  of  a  judge  at  Nisi  Privs,  the  costs 
of  the  cause  to  abide  the  event,  the  costs  of  the 
reference  to  be  in  the  discretion  of  the  Master. 
In  January,  1863,  the  Master  certified  that  the 
plaintiff  was  entitled  to  recover  from  the  defendant 
the  sum  of  9*.  6d.,  and  that  each  party  should  bear 
and  piy  his  own  costs  of  the  reference,  and  that  the 
costs  of  the  Master's  certificate  should  be  paid  by  the 
defendant.  At  the  time  of  the  commencement  of  the 
action,  the  plaintiff  dwelt  more  than  twenty  miles  from 
the  defendant.  A  Judge  at  Chambers  having  refused 
to  make  an  order  for  the  plaintiff  to  have  his  costs 
last  Term, 

Gray,  on  behalf  of  the  plaintiff,  moved  for  and 
obtained  a  rule  nm,  calling  upon  the  defendant  to 
show  cause  why  the  plaintiff  should  not  recover  his 
costs  of  the  action,  and  why  the  Master  should  not 
tax  the  same,  and  why  the  defendant  should  not  pay 
to  the  plaintiff  the  costs  of  this  application. 

Charles  Pollock  now  showed  cause. 

Gray  in  support  of  the  rule. 

The  County  Court  had  no  jurisdiction  in  the  case, 
as  the  parties  lived  more  than  twenty  miles  apart 
Sect.  4  of  the  15  &  16  Vict.  c.  54,  which  repeals  the 
13th  section  of  13  &  14  Vict.  c.  61,  says  that  the  Court 
or  a  Judge  at  Chambers  "  shall  direct  that  the  plaintiff 
shall  recover  his  costs."  This  being  so,  it  is  obligatory 
upon  the  Court  to  make  the  rule  an  orden 


The  Court  {Pollock,  C,B.,  Martin,  Bramwell,  and 

Channell,   BB.)  thought  the  rule  should  be  made 

absolute. 

Bute  absoUUe, 


The  Overseer  of  the  Parish  of 

Staple   Inn,  Appellant,    v.    The 

3  June,  1863.  \     Board  of   Guardians    of    the 

HoLBORN  Union,  Respondents. 

Poor   Law    Union — Extrorparochial  FarisJi — 
Contribution  to  Common  Fund* 

By  an  order,  pursuant  to  20  Vict.  e.  19,  s.  1,  two 
Justices  of  the  Peace  for  Middlesex  appointed  an  over- 
seer for  the  parish  of  Staple  Inn,  theretofore  e^tra- 
parochial;  and  afterwards  the  Poor  Law  Commissioners, 
by  order  under  4  <fc  5  Will.  4,  c.  76,  s.  82,  and  20  Vict, 
c.  19,  8.  1,  annexed  the  parish  of  Staple  Inn  to  the 
Holbom  Union: 

By  the  24  <k  25  Vict.  e.  55,  s,  9,  parishes  comprised 
in  a/ny  Union  under  the  i  A  S  Will.  4,  c.  76,  are  to 
contrihute  to  the  cwnmonfund  thereof,  in  proportion  to 
the  annual  rateable  value  of  the  lands,  tenemerUs,  dx,, 
therein  assessable  to  the  poor-rate  in  force  for  Oie  time 
being,  whether  such  lands,  dsc,  be  actually  rated  or 
not: 

Before  the  2i  A  25  Vid.  no  property  in  Staple  Inn 
had  ever  been  assessed  to  a  poor-rate ;  but  an  order 
for  it  to  contribule  had  been  m>ade  since  the  passing 
of  thai  Act: — 

Held  (1st),  that  Staple  Inn  was  rightly  annexed  to 
the  Union,  pursuant  to  the  ^  ds  5  Will.  4,  c.  76,  s.  32, 
and  the  20  Vict.  e.  19,  *.  1  ;  amd  (2nd),  thai,  having 
becotne  a  parish  comprised  within  a  Union  previous  to 
the  24  ds  25  VicL  c.  55,  it  was  under  the  latter  Act 
liable  to  contribute  to  the  common  fund  of  the  Union. 

Special  Case,  under  20  &  21  Vict.  c.  43,  stated  by 
way  of  appeal  from  an  order  of  two  justices  of  Middle- 
sex, directing  the  overseer  of  the  parish  of  Staple  Inn 
to  contribute  to  the  common  fund  of  the  Holborn 
Union. 

Case  : — Ist.  At  a  special  session,  duly  held  before  us, 
two  of  Her  Majesty's  Justices  of  the  Peace  for  the 
county  of  Middlesex,  acting  within  the  district  wherein 
the  parish  of  Staple  Inn  is  situate,  Henry  Smith 
PownaU,  the  overseer  of  the  said  parish,  appeared  to 
show  cause  why  a  certain  contribution  of  50/.,  required 
by  order  of  the  guardians  of  the  Holbom  Union,  dated 
in  May,  1862,  to  be  paid  to  the  said  Union  by  the  said 
parish  of  Staple  Inn,  had  not  been  paid. 

2nd.  The  following  facts  were  proved  and  undis- 
puted. 

Srd.  The  Holbom  Union  was  duly  formed  in  March, 
1836,  soon  alter  the  passing  of  the  4  &  5  WiU.  4, 
c.76. 

4th.  At  that  time,  and  long  afterwards.  Staple  Inn 
was  extra-parochial,  having  no  overseers,  no  poor, 
and  no  poor-rates,  and  not  included  in  the  said  Union. 
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It  was  entered  separately  as  extra-parochial  in  the 
report  of  the  Registrar- General  on  the  Census  of 
1851. 

It  was  enacted  by  20  Vict.  c.  19,  s.  1,  "that,  after 
the  Slst  of  December,  1857,  every  place  entered  sepa- 
rately in  the  report  of  the  Registrar-General  on  the 
last  Census,  which  now  is,  or  is  reputed  to  be,  extra- 
parochiaJf  and  wherein  no  rate  is  levied  for  the  relief 
of  the  poor,  shall,  for  all  the  purposes  of  the  assess- 
ment to  the  poor-rate,  the  relief  of  the  poor,  the 
county,  police,  or  borough  rate,  the  burial  of  the  dead, 
the  removal  of  nuisances,  the  registration  of  Parlia- 
mentary and  municipal  voters,  and  the  registration  of 
births  and  deaths,  be  deeined  a  pariah  for  such 
purposes,  and  shall  be  designated  by  the  name  which 
is  assigned  to  it  in  such  Report ;  and  the  Jtistices  of 
the  Peace  having  jurisdiction  over  such  place,  or  over 
the  greater  part  thereof,  shall  appoint  overseers  of  the 
poor  therein;  and  with  respect  to  any  other  place 
being,  or  reputed  to  be,  extra-parochial,  and  wherein 
no  rate  is  levied  for  the  relief  of  the  poor,  such 
justices  may  appoint  overseers  of  the  poor  therein, 
notwithstanding  anything  contained  in  the  101st 
chapter  of  the  statute  passed  in  the  session  of  Parlia- 
ment in  the  7th  and  8th  years  of  Her  present 
Majesty." 

5th.  In  pursuance  of  this  Act,  the  justices  appointed 
an  overseer  for  the  parish  of  Staple  Inn ;  and  after, 
wards,  on  the  25th  of  August,  1858,  the  Poor  Law 
Commissioners  made  an  order  that  the  said  parish 
of  Staple  Inn  should,  on  and  from  the  29th  day  of 
September  then  next,  be  added  to  the  Holborn  Union. 

6th.  No  expenses  have  ever  been  incurred  by  the 
Union  for  or  on  behalf  of  the  parish  of  Staple  Inn  for 
the  relief  of  poor  belonging  to  that  parish.  The  said 
parish  has  not,  and  never  has  had,  any  poor  ;  no  rate 
has  ever  been  made  since  it  became  a  parish ;  conse- 
quently no  claim  for  contribution  to  the  common  fund 
or  otherwise  of  the  said  Union  has  ever  been  made 
upon  the  parish  of  Staple  Inn,  until  the  claim  in 
question. 

7th.  The  making  of  the  contribution  order,  and  the 
service  on  Mr.  Pownall  the  overseer,  and  demand  and 
refusal  of  payment,  were  proved  and  admitted. 

8th.  The  present  claim  is  made  under  the  provi- 
sions of  the  24  &  25  Vict.  c.  B5,  s.  9,  which  enacts  : — 

'^  And  whereas  it  is  ahio  expedient  to  alter  the  mode 
in  which  the  contributions  of  parishes  to  the  common 
fund  of  the  Union  in  which  they  are  comprised  are  now 
calculated ;  be  it  therefore  enacted,  that,  after  the  25th 
day  of  March  next,  the  several  parishes  comprised  in 
any  Union  already  formed,  or  hereafter  to  be  formed, 
under  the  provisions  of  the  4  &  5  Will.  4,  c.  76,  shall 
contribiitc  to  the  common  fund  thereof  in  proportion  to 
the  annual  rateable  value  of  the  lands,  tenements, 
and  hereditaments  in  such  parishes  respectively  assess- 
able by  the  laws  in  force  for  the  time  being,  to  the 
relief  of  the  poor,  and  in  no  other  manner,  whether  Uve 
lands,  d'C,  shall  be  actually  rated  or  not,  and  whether 


the  rate  levied  shall  be  collected  in  full  or  npon  any 
composition:  provided,  &c." 

9th.  It  was  proved  and  admitted  that  the  smm  so 
claimed  was  the  proper  contribution  of  Staple  Inn  to 
the  common  fiind  under  this  section,  if  it  is  liable  to 
contribute  at  all ;  but  it  was  objected  on  the  part  (tf 
the  parish  of  Staple  Inn,  that  it  had  never  become  ]un 
of  the  Holborn  Union  ;  and,  even  if  it  had,  inasmuch 
as  it  had  never  yet  contributed  to  the  common  fond 
of  this  Union,  and  the  above  section  was  passed  to 
alter  the  mode  in  which  contributions  of  parishes  to 
the  common  fund  of  the  Union  in  which  they  an 
comprised  had  been  previously  calculated,  that  \h 
section  did  not  apply  to  Staple  Inn,  and  that  it  is  not 
now  liable  to  contribute  under  the  provisions  of  the 
above  section. 

10th.  It  was  our  opinion  that  the  parish  of  Staple 
Inn  was  liable  to  contribute,  and  we  made  the  ordtr 
for  payment  of  the  said  contribution  accordingly. 

11th.  The  overseer  of  the  parish  of  Staple  Inn  being 
dissatisfied  with  our  determination,  as  being  erroneoci 
in  point  of  law,  has  duly  applied  to  us  to  state  a  cas<> 
setting  forth  the  facts  and  grounds  of  our  determina- 
tion for  the  opinion  thereon  of  the  Court  of  Exchequer, 
under  the  provisions  of  20  &  21  Vict.  c.  43,  which  with 
the  concurrence  of  the  Union  we  have  consented  to  do 
in  the  form  agreed  to  by  both  parties,  so  far  as  we  law- 
fully may  or  can,  under  the  said  statute. 

The  opinion  of  the  Court  is,  therefore,  requested  a^ 
to — ^whether,  upon  the  facts  here  stated,  the  parish  of 
Staple  Inn  is,  or  is  not,  liable  to  contribute  to  the 
common  fund  of  the  Holborn  Union ! 

Wm.  Payne, 
Edwd.  Wm.  Cox. 

24th  January,  1863. 

Manisty,  Q.C.  (with  him  Jlopufoodj,  for  the  respon- 
dents, now  contended  that  the  parish  of  Staple  Inn  is 
liable  to  contribute  to  the  common  fund  of  the  Holborn 
Union. 

Under  the';;4  &  5  Will.  4,  c.  76,  the  Poor  Law  Com- 
missioners were  empowered,  by  sect.  26,  to  unite  w 
many  parishes  as  they  should  think  fit  into  a  Unioa 
for  the  relief  of  the  poor. 

By  sect   28,  when  any  union  of  parishes  for  tli? 
purposes  of  the  Poor  Law  should  be  proposed,  tb' 
said  Commissioners  were  required  to  ascertain  the 
expense  of  the  poor  of  each  parish  so  included  or 
proposed  to  be  included  in  such  Union  for  the  thn^ 
years  preceding,  and  then  to  calculate  the  aver^'<^ 
annual  expense  of  each  such  parish  for  that  peri^ ; 
and  the  several  parishes  so  included,  or  proposed  to  U 
included,    were    thenceforth    to    contribute  and  i-^' 
assessed  to  a  common  fund  for  the  purposes  of  tV 
Union  in  the  like  proportions  as  on  the  said  anni!?J 
average  of  the  three  years ;    unless,   according  to  a 
proviso  therein  contained,  the  Commissioners  shoal  I 
have  taken  new  triennial  averages,  in  which  case  the 
new  averages  so  taken  were  to  become  the  l««s  oi 
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assessment  By  section  32,  the  said  Commissioners 
were  empowered  to  dissolve,  add  to,  or  take  from  any 
Union. 

At  the  passing  of  the  Act  just  mentioned  Staple 
Inn,  [a3  stated  in  the  case,  was  an  extra-parochial 
place,  where  no  poor-rate  was  levied.  But  then  the 
20  Yict.  c.  19,  8.  1,  enacted  that  all  extra-parochial 
places,  where  no  poor-rate  was  levied,  should  be 
deemed  parishes  for  the  relief  of  the  poor,  and  the 
Justices  of  the  Peace,  having  jurisdiction  over 
such  place,  should  appoint  overseers  of  the  poor 
therein.  Accordingly,  such  justices  did  appoint  an 
overseer  for  the  then  pariah  of  Staple  Inn.  That 
being  done,  the  Commissioners,  exercising  the  power 
given  to  them  by  sect.  82  of  4  &  5  WiU.  4,  c.  76,  by 
order  of  the  25th  August,  1858,  added  the  then 
parish  of  Staple  Inn  to  the  Holbom  Union.  From 
the  day  appointed  for  that  order  to  take  effect  Staple 
Imi  was  liable,  a£i  a  parish  of  the  Union,  to  contribute 
to  the  common  fund  of  tiie  Union  according  to  the 
triennial  average  established  by  sect  28  of  4  &  5  Will. 
4,  c.  76.  The  Commissioners  were  not  bound  to  get  the 
consent  of  the  majority,  or  of  any,  of  the  owners  or 
occupiers  of  land  in  the  place  previously  to  annexing 
it  to  the  Union  : 

The  Q^eim,  y.  Botder  and  Others,  32  L.  J.  M.  C.  91. 
It  was,  therefore,  properly  annexed  to  the  Holbom 
Union,  and  was  so  annexed  at  the  passing  of  the  24  & 
25  Yict.  c.  55.  Then,  by  sect  9  of  this  last  Act,  it  was 
enacted  that  the  several  parishes  comprised  in  any 
Union  already  formed,  or  thereafter  to  be  formed,  under 
the  4  &  5  Will.  4,  c.  76,  should  contribute  to  the 
common  fnnd  thereof,  in  proportion  to  the  annual 
rateable  value  of  the,  lands,  &c.,  in  such  parishes  re- 
spectively assessable  by  the  Poor  Laws  for  the  time 
being  in  force ;  and  that,  whether  the  lands,  &c., 
should  be  actually  rated  or  not  What  does  it  matter, 
then,  whether  Staple  Inn  has  hitherto  been  rated  to 
the  poor  or  not  ?  In  either  case,  it  is  equally  liable  to 
the  provisions  of  the  24  &  25  Vict  c.  &b. 

Pickering,  Q,C.  (with  him  Orompton  HuUon),  for 
the  appellants. 

There  was  no  jurisdiction  in  the  Poor  Law  Commis- 
sioners to  put  Staple  Inn  into  the  Holbom  Union. 
The  4  &  6  Will.  4,  c.  76,  first  gave  power  to  the  Com- 
missioners to  make  Unions.  There  was  no  power  to 
annex  Staple  Inn  then.  It  was  not  at  all  intended  to 
interfere  with  ]>arishes  any  more  than  as  they  affected 
the  common  fund.  It  was  sect  26  of  the  4  &  5  Will. 
^1  c.  76,  that  gave  the  power  of  adding  this  place  to 
the  Union,  if  it  existed  at  all.  But  that  section  was 
<iaalificd  by  other  sections,  and  has  no  reference  to  a 
parish  which  does  not  maintain  its  own  poor.  Keither 
do  sections  28  and  32  give  the  Commissioners  such 
power.  There  has  been  no  case  decided  as  yet  upon 
this  point  Tlie  Act  has,  however,  received  a  con- 
struction in 

The  Kin^  v.  Th€  Poor  Law  Commissumera  for 


England  and  Wales,  in  the  matter  of  the  Parish 

ofSL  Pancraa,  6  Ad.  &  E.  1. 
The  judgment  in  that  case  shows  very  strongly  that 
the  power  of  sect.  26  is  not  absolute,  but  is  to  be  re- 
strained by  the  other  sections,  which  require,  that  the 
average  for  contribution  towards  the  common  fund 
should  be  ascertained  at  the  same  time.  The  order  of 
the  Commissioners  was  befoi*e  the  Act  of  1861,  viz.,  in 
September,  1858.  The  Act  of  1861  was  for  altering 
the  mode  of  contribution,  so  that  the  averages  should 
not  beitaken  as  under  the  Act  of  1834.  If  the  Act  of 
1861  gives  a  fresh  power  to  the  Commissioners,  the 
order  must  be  subsequent  to  the  Act,  and  not  previous, 
as  this  order  is.  The  effect  of  the  Act  of  1861  is 
simply  to  alter  the  mode  of  contributing,  and  is  not 
to  fix  parishes  which  had  never  contributed  at  all. 
In  The  Qiuen  v.  Bateler  the  order  was  after  the  Act 
of  1861. 

Manisty,  Q.C,  in  reply. 

Not  only  paupers,  but  also  wanderers,  wayfarers, 
&c.,  are  the  subjects  of  contribution  to  the  common 
fund  under  24  &  25  Yict  c.  55, 

Pollock,  C.B. — ^The  Commissioners  had  a  clear 
right  to  treat  Staple  Inn  as  a  parish,  and  had  a  right 
to  put  it  into  the  Holbom  Union ;  and  that  really 
disposes  of  the  whole  case.  By  the  24  &  25  Yict. 
c.  55,  a.  9,  the  several  parishes  comprised  in  any 
Union  under  the  provisions  of  4  &  5  Will  4,  c.  76, 
shall  contribute  to  the  common  fund  thereof^  in  pro- 
portion to  the  annual  rateable  value  of  the  lands, 
tenements,  and  hereditaments  in  such  parishes,  re- 
spectively assessable  to  the  Poor  Laws.  They  are 
made  to  contribute  according  to  their  capacity  to  pay. 
The  argument  arising  out  of  the  statute  of  4  &  5 
Will.  4,  c.  76,  is  gone.  Therefore,  our  judgment 
must  be  for  the  respondents. 

Brashvell,  B. — I  am  of  the  same  opinion. 
The  common  fund  of  the  Union  is  now  subject  not 
merely  to  the  relief  of  paupers,  but  to  various  other 
charges,  to  which  Staple  Inn  ought  to  pay  something. 
That  being  the  reason  of  the  thing,  I  understand  it 
to  be  contended,  that  as  there  are  no  poor  in  Staple 
Inn,  it  is  not  liable  to  contribute  to  the  common 
fund,  for  payments  for  which  it  has  no  necessity.  I 
do  not  agree  with  that  argiunent  It  seems  perfectly 
proper  that  it  should  be  included  in  a  Union,  although 
previously  it  had  had  no  pauper.  If  it  ever  did  have 
poor  people  to  keep,  it  would  be  better  for  it  to  be  in 
a  Union.  It  seems,  therefore,  unreasonable  to  urge 
that  it  ought  not  to  be  in  a  Union.  The  respondents 
are  entitled  to  our  judgment. 

Channell,  B.— I  am  of  the  same  opinion.  The 
Commissioners  were  empowered  to  annex  Staple  Inn 
to  the  Union  by  the  20  Yict.  c.  19,  and  they  did 
so  by  their  order  of  the  25th  August,  1858.  When 
that  order  for  annexation  was  made,  there  was  no 
power  to  obtain  contribution.  But  that  order  was,  in  my 
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opinion,  good.  Then  came  the  24  k  25  Vict.  c.  55, 
and  that  gave  a  power  to  make  contribution  on 
parishes  comprised  within  a  Union,  according  to  the 
rateable  annual  value  of  the  lands,  &c.,  respectively 
assessable^  ftc.,  in  such  parishes,  whether  those  lands 
were  actually  rated  or  not  As  the  order  appealed 
against  was  made  after  the  {Missing  of  this  last  Act,  I 
think  it  was  good. 

Wilde,  B. — I  am  of  the  same  opinion.  If  this 
order  were  not  good,  there  would  bo  no  means  of 
giving  effect  to  this  Act.  All  exemption  from  con- 
tributing to  the  common  funds  of  the  Poor  Law  Union 
is  done  away  with.  Our  judgment  must,  therefore, 
bo  for  the  respondents. 

JtidgmcTUfor  the  respondents. 

**^'         }   Collins  and  Another  v.  Cliff. 
6  June,  1863.    J 

Attachment — Sheriff — Interpleader  Order — 
Seizure  and  Sale, 

Where  an  interpleader  order  directed  the  sheriff  to 
sellf  unless  the  claimant  paid  money  into  Court  within 
seven  days^  and  within  that  time  the  defendant  became 
bankrupt,  and  the  sheriff  thereupon  gave  up  possession, 
and  did  not  sell : — 

The  Court  re/used  to  make  a  rule  absolute  to  attach 
the  sheriff. 

This  was  a  rule  calling  upon  the  sheriff  of  Surrey 
to  show  cause  why  an  attachment  should  not  issue 
against  him  for  not  obeying  the  terms  of  an  inter- 
pleader order,  made  by  Mr.  Baron  Wilde.  It  appeared 
that  on  the  22nd  of  April,  1863,  a  writ  of  fi.  fa.  was 
issued  against  the  defendant's  goods,  under  which 
the  sheriff  seized  on  the  24th.  A  claim  thereupon 
being  set  up  by  one  Mary  Cliff,  a  daughter  of  the 
defendant,  the  sheriff  took  out  an  interpleader  sum- 
mons, and  on  the  28th  of  April,  an  order  was  made 
by  Wilde,  B.,  to  the  following  effect;  viz.,  that 
upon  payment  of  50^.  into  Court  by  the  claimant 
within  seven  days  from  the  date  of  the  order,  or  upon 
security  being  given,  &c.,  the  said  sheriff  should  with- 
draw, &c.,  and  in  default  thereof  should  proceed  to 
selL     The  order  then  directed  an  issue  to  be  tried. 

On  the  4th  of  Hay  defendant  was  made  a  bankrupt 
on  his  own  petition,  and  a  few  days  afterwards  the 
sheriff  gave  up  possession  to  the  messenger  of  the 
Court.  The  claimant  did  not  deliver  an  interpleader 
issue,  and  on  the  6th  of  May  the  plaintiffs  took  out 
a  summons,  which  was  a<^oumed  to  the  14th.  At 
the  hearing,  the  sheriff's  agent  informed  the  Judge  of 
the  defendant's  bankruptcy,  and  that,  consequently, 
the  sheriff  had  not  sold.  It  was  then  stated  that  the 
claimant  would  not  prosecute  her  claim,  and  the 
Judge  ultimately  indorsed  the  summons,  *' claimant 
barred,"  but  he  declined  to  make  any  further  order. 
Claimant  neither  paid  money  into  Court  nor  gave 


security  pursuant  to  the  interpleader  order,  ind  the 
sheriff  was  not  authorised  by  the  plaintifis  to  with- 
draw from  possession.  On  the  15th  of  May  the  inter- 
pleader order  was  made  a  rule  of  Court. 

Pigott,  SerjU  (F.J.  Abbott  with  him),  showed  cause. 
It  was  not  enough  that  there  was  a  seizure  before  the 
bankruptcy.     There  should  also  "have  been  a  sale  to 
satisfy  the  terms  of  the  138rd  sect,  of  12  k  13  Vict. 
c.  106.     He  referred,  also,  to  s.  184,  and  cited 
Button  V.  Cooper,  6  Exch.  159. 
Edwards  and  Another  v.  Scarsbrook,  1  N.  R.  24 ; 
32  L.  J.  Q.  B.  45. 

(?.  Taylor  supported  the  role.— The  aherifli  to  aToid 
lieing  liable  to  an  attachment^  should  have  moTed  \d 
rescind  the  order. 

[Channell,  B. — Might  he  not  have  been  liable  in 
an  action  on  the  case  for  not  selling  within  a  reaBonahle 
time?] 

The  complaint  here  is  that  the  sheriff  has  not  sold 
at  all ;  he  has  altogether  disobeyed  the  order.  The 
183rd  sect,  of  the  12  ft  18  Vict  c.  106,  is  goteriKd 
by  the  terms  of  the  interpleader  order.  The  iconfy 
not  having  been  paid  by  the  claimant  in  compliance 
with  the  order,  it  was  the  duty  of  the  sheriff,  at  th« 
expiration  of  the  seven  days,  to  sell : 

23  k  24  Vict,  c  126,  s.  13. 
The  property  in  the  goods  was  entirely  tsken  out  of 
the  defendants  by  the  order,  and  that  did  away  with 
the  necessity  of  a  sale  being  made  in  order  to  take  the 
case  out  of  the  operation  of  sect  133  of  12  k  18  Vict. 
0.  106. 

The  Court  (Pollock,  C.B.,-  Martin,  BramioeU,  and 

Channell,  BB.)  were  of  opinion  that  there  being  » 

doubtful  question  of  law  in  the  way  of  the  sheriff, 

there  was  no  ground  for  imputing  wilful  disobedience 

for  which  the  process  of  attachment  should  issue. 

Therefore 

Rule  dischargel 


8  June,  1863 


.! 


Seniob  v.  The  Hetropolitax 
Katlwat  CoMPAirr. 


"  Railtoay  ClauMs  Consolidation  Act,  1845 ''  (B 
Vict  c  20),  «.  6.—**  Lands  Clautes  CoMoli^ 
turn  Act,  1845"  (8  Vict.  c.  18), «.  68-Co»- 
pensation — Land  "  injurimisly  affected.^ 

PlainMff,  the  lessee  for  three  years  of  a  house  a^ 
shop,  had,  in  eonsequenes  of  an  oistruetion  ca^tai 
by  the  Metropolitan  Railway  Company's  works  to  ^ 
thoroughfare  past  his  house,  sustained  a  loss  efprep^ 
for  which  a  jury,  summoned  by  the  sheriff  under  ike 
Lands*  Clauses  Consolidation  Act,  1845,  anoarded  Ain 
60/.  .— 

Held,  that  the  premises  were  ^^it^'unouslyafa^ 
wUhin  the  meaning  ofS  Via.  e,  18,  s.  68,  andS  TiW. 
c.  20,  s.  6,  and  that  the  pUm^ffujas  entitled  to  retfUh 
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Ms  verdict,  and  to  recover  the  costs  of  the  inquiry  before 
the  sJuriff. 

Special  Case,  stated  by  consent  of  the  parties,  and 
by  an  order  of  Martin,  B.,  dated  the  30th  of  December, 
1862. 

This  action  ^vas  brought  by  the  plaintiff,  Clement 
Julian  Senior,  against  the  defendants  for  the  recovery 
of  two  sums  of  money,  amounting  together  to 
123/.  10&  M.  The  first  sum  was  60/.,  the  amount 
ascertained  and  determined  by  the  verdict  of  a  jury 
and  the  judgment  of  the  Sheriff,  under  the  provisions 
of  "The  Lands  Clauses^ConsoUdation  Act,  1845,"  as 
compensation  for  damage  sustained  by  the  plaintiff  as 
occupier  of  a  house  and  shop  situate  in  Ray-street,  in 
the  parish  of  St.  James,  Clerkenwell,  Middlesex,  by 
reason  of  the  exercise  of  the  powers  vested '  in  the 
defendants  by  *'  The  Metropolitan  Railway  Act,  I860,'' 
and  other  the  Acts  affecting  and  governing  the  said 
railway  company,  one  of  the  same  being  ''The Lands 
Clauses  Consolidation  Act,  1845. "  The  second  was  the 
sum  of  63».  lOf.  Qd.,  the  plaintiff's  taxed  costs  of  the 
proceedings  for  ascertaining  and  determining  the 
amount  of  the  said  verdict. 

The  facts  set  out  in  the  case  are  as  follows  : — The 
plaintiff  became  the  occupier  of  the  said  premises  on 
the  24th  of  June,  1860,  and  from  and  since  the  29th 
of  September,  1860,  has  held  them  as  a  tenant  under 
an  agreement  dated  the  29th  of  September,  1860, 
whereby  the  immediate  landlord,  John  Mills,  demised 
them  to  him  at  the  rent  of  26/.  per  annum,  payable 
quarterly  on  the  usual  quarter-days  for  a  term  of  tliree 
years  from  tho  date  last  mentioned,  and  so  on  from 
year  to  year  until  the  determination  of  the  said  tenancy 
by  three  months'  notice  in  writing,  to  expire  on  any 
quarter-day  after  the  expiration  of  the  said  term  of 
three  years.  The  plaintiff  carried  on,  at  his  said  pre- 
mises in  Ray  Street  aforesaid,  the  business  of  a  tailor, 
such  business  consisting  of  the  sale  of  ready-made 
clothes  exhibited  by  him  for  sale  in  a  shop  window 
fronting  Ray  Street,  part  of  the  same  premises. 
While  the  plaintiff  so  occupied  the  said  premises,  the 
defendants,  for  the  purpose  of  constructing  their  rail- 
way, and  in  the  exercise  of  the  powers  vested  in  them 
by  "The  Metropolitan  Railway  Act,  1860,"  and  other 
the  Acts  by  which  the  company  is  regulated  and 
governed,  **  The  Railway  Clauses  Consolidation  Act, 
1S45,"  being  one,  stopped  up  for  a  considerable  period 
of  time  the  bridgeway  leading  from  Ray  Street  to 
Warner  Street  close  by,  and  they  for  a  longer  period 
blocked  up  the  carriage-way,  and  partially  obstructed 
the  footway,  of  another  street  called  Coppice  Row, 
rendering  the  same  impassable  for  carriages,  and  to 
Rome  extent  inconvenient  for  foot  passengers ;  and  in 
consequence  thereof,  Ray  Street  (of  which  Coppice 
Kow  and  the  said  bridgeway  are  the  continuations 
westward)  was  less  used  and  frequented  as  a  thorough- 
fare than  before  and  since,  and  the  number  of  persons 
passing  through  that  street  was  considerably  dimi- 


nished. During  the  same  period  the  plaintiff's  busi- 
ness fell  off  perceptibly  in  respect  of  the  sale  in  the 
shop. 

On  the  22nd  of  October,  1862,  the  plaintiff,  by  his 
solicitor,  gave  the  defendants  notice  that  the  said 
tenement,  shop,  and  premises  had  been  injuriously 
afftcUd  by  the  execution  of  the  works  in  tho  construc- 
tion of  the  said  Metropolitan  Railway ;  and  that, 
under  and  by  virtue  of  a  certain  agreement,  dated  the 
29th  of  September,  1860,  (the  agreement  above-men- 
tioned,) the  said  Clement  Julian  Senior  was  the  lessee 
of  the  said  premises  for  three  years,  whereof  eleven 
months  and  upwards  were  then  unexpired,  at  a  yearly 
rental  of  26/.,  and  that  he  had  during  the  execution 
of  the  said  works  held  and  occupied,  and  still  held 
and  occupied,  the  said  premises,  and  during  all  that 
time  carried  on  his  business  therein ;  for  which 
damage  and  injury  the  said  C.  J.  Senior  claimed  150/., 
which  compensation  he  desired,  if  tho  said  defendants 
were  unwilling  to^pay  that  amount,  to  have  settied  by 
a  jury. 

In  December,  1862,  the  defendants,  pursuant  to  the 
"Lands  Clauses  Consolidation  Act,  1845, "  issued  their 
warrant  to  the  sheriff  of  Middlesex,  wherein, — after 
reciting  the  plaintifTs  notice  of  the  22nd  of  October, 
1862,  and  that  the  said  company  had  not  taken  or 
used  any  land  or] premises  of  the  said  C.  J.  Senior, 
and  did  not  admit  that  he  had  sustained  any  damage 
as  alleged,  but,  subject  to  and  under  protest,  were 
willing  to  issue  their  warrant  to  the  sheriff  of  the 
county  of  Middlesex  to  summon  a  jury  to  settle  the 
amount  of  such  compensation  (if  any)  to  be  paid  by 
the  said  company  to  the  said  C.  J.  Senior,  the  said 
Metropolitan  Railway  Company  (subject  to  such  pro- 
test) did,  by  their  warrant  under  their  common  seal, 
require  the  said  sheriff  to  nominate  and  strike  a 
special  jury  to  determine  and  settle  by  their  verdict 
the  amount  of  compensation  (if  any)  to  be  paid  by  tho 
said  company  to  the  said  C.  J.  Senior  in  respect  of  the 
said  premises  having  been  or  then  being  injuriously 
affected  by  the  execution  of  the  works  of  the  said 
company. 

On  the  8th  of  December,  1862,  the  proceedings 
came  on  before  the  sheriff  and  a  special  jury,  when 
the  jury  assessed  the  damage  at  60/.,  for  which  sum 
they  gave  their  verdict,  and  the  said  sheriff  gave 
judgment,  and  such  verdict  and  judgment  were  after- 
wards, and  before  the  commencement  of  this  suit, 
recorded  according  to  law. 

The  jury,  on  such  inquiry,  found  in  effect  that  no 
structural  damage  had  been  sustained  by  the  said 
premises  ;  and  in  delivering  their  verdict,  they  stated, 
that  they  assessed  the  compensation  at  the  sum  of 
60/.,  for  the  loss  of  trade,  by  reason  of  such  obstruc- 
tion only,  and  not  for  any  structural  damage  to  the 
premises. 

For  the  purposes  of  the  case,  it  was  admitted  that 
the  plaintiff's  only  claim  for  compensation  was  for  the 
loss  of  trade. 
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The  plaintiff's  costs  were  afterwards  taxed,  pursuant 
to  "  The  Lands  Clauses  Consolidation  Act,  1845,"  at 
63/.  10*.  6d, 

The  plaintiff  contended,  and  the  defendants  denied, 
that  the  plaintiff  was  entitled;  —  1st,  to  the  60/. 
asscs.sed  by  the  jury,  and  2nd,  to  the  costs  of  the 
inquiry. 

The  questions  for  the  opinion  of  the  Court  were, 
1st,  whether  the  loss  of  trade,  sustained  by  the 
plaintiff  by  reason  of  such  obstruction  as  aforesaid, 
was  damage  in  respect  of  which  he  was  entitled  to 
have  compensation  made  to  him  by  the  defendants ; 
2nd,  whether  the  plaintiff  was  entitled  to  his  costs 
of  the  inquiry  before  the  sheriff. 

If  both  questions  were  answered  in  the  afi^rmative, 
the  judgment  was  to  be  entered  for  the  plaintiff  for 
123/.  10«.  6d,  with  costs  of  suit. 

D.  D.  Kcane,  for  the  plaintiff,  contended,  that  this 
obstruction  of  the  thoroughfare  was  such  an  "injurious 
affecting  "  of  the  plaintiff's  premises,  as  to  entitle  the 
plaintiff  to  compensation  under  section  68  of  "The 
Lands  Clauses  Con.solidation  Act,  1845  "  (8" &  9  Vict. 
c.  18),  and  section  6  of  '*The  Railways  Clauses  Con- 
solidation Act,  1845"  (8  &  9  Vict.  c.  20),  which  Acts 
were  incorporated  in  the  Metropolitan  Railway  Acts 
of  1845,  and  subsequent  years. 

By  sect.  68  of  the  "Lands  Clauses  Consolidation  Act, 
1845,"  if  any  party  shall  be  entitled  to  compensation  in 
respect  of  any  lands,  or  of  any  interest  therein,  which 
shall  have  been  taken  for,  or  injurioiily  affected  by, 
the  execution  of  the  works,  and  for  which  the  pro- 
moters of  the  undertaking  shall  not  have  made  satis- 
faction under  the  provisions  of  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  and  if  the  com- 
pensation claimed  in  such  case  shall  exceed  the  sum 
of  50/.,  such  party  may  have  the  same  settled  either 
by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall 
think  fit ;  and  if  the  party  so  entitled  desire  to  have 
such  question  of  compensation  settled  by  a  jury,  it 
shall  be  lawful  for  him  to  give  notice  in  writing  of  such 
his  desire  to  the  promoters  of  the  undertaking,  stating, 
&c.,  and  unless  the  promoters  of  the  undertaking  be 
willing  to  pay  the  amount  of  compensation  so  claimed, 
and  enter  into  a  written  agreement  for  that  purpose, 
they  shall,  within  twenty-one  days  after  the  receipt  of 
such  notice,  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  for  settling  the  same,  &c.,  and,  in 
default  thereof,  they  shall  bo  liable  to  pay  the  party 
so  entitled  as  aforesaid  the  amount  of  compensation  so 
claimed,  and  the  same  may  be  recovered  by  him,  with 
costs,  by  action  in  any  of  the  Superior  Courts." 

In  this  case  the  company  issued  their  warrant  sum- 
moning the  jury  mjm/t  protest. 

Chamberlain  v.   The  West  End  of  London  and 

Crystal  Palace  Railtcay  Company,  81  L.  J.  Q. 

B.  201  ;  2  1^.  R.  182  (in  Error)  ; 

is  almost  identical  with  the  present  case.  There  certain 

houses  were  held  to  be  injuriously  affected   by  an 


obstruction  which  diminished  the  number  of  persons 
passing  by.  The  only  difference  is,  that  this  case  is 
less  in  degree.  All  the  cases  on  the  subject  were  con- 
sidered in  the  one  above  cited. 

Bridge  for  the  defendants. 

The  only  real  injury  is  the  loss  of  profits.  That  i« 
a  personal  injury  to  the  plaintiff  himself,  and  not  to 
the  land.  Tlie  only  question  of  damage,  under  these 
Acts,  relates  to  the  interest  of  the  land,  which  in  the 
present  a^,  was  not  left  to  the  jury.  The  fact  that 
the  jury  found  that  there  was  a  loss  of  profits,  by  no 
means  shows  that  there  was  a  loss  to  the  owner  of  the 
land.  It  must  not  be  taken  that  there  was  a  loss  of 
value  to  the- owner  of  the  house,  for  the  house  may 
have  been  improved  in  value.     He  cited 

Wilkes  V.  Hungerford  Market  Company,  2  Bing. 

N.  C.  281  ; 
The  Caledo^iian  Railway  Company  v.  Ogilvyj^ 
Macq.  229. 

Pollock,  C.B. — We  are  all  clearly  of  opinion  thtt 
the  plaintiff  is  entitled  to  our  judgment  on  the  ques- 
tion of  loss  of  profits.  It  has  been  admitted  in  th** 
course  of  the  argument  that  this,  if  properly  stat.d, 
would  have  been  a  ground  for  compensation.  Loss  of 
profits  by  an  obstruction  is  an  iiyury  to  the  good-will 
of  the  business,  and  the  good-will  is  a  part  of  the 
value  of  the  property.  It  has  been  said  that  the  ques- 
tion of  damage  to  the  interest  of  the  land  was  not  left 
to  the  jury.  We  are  bound  to  infer  that  the  jury  have 
taken  into  consideration  all  that  was  necessary  to  be 
considered,  and  amongst  other  things  the  good-will, 
which  was  beyond  a  doubt  a  part  of  the  value  of  the 
house. 

Br  AM  WELL,  B. — I  am  of  the  same  opinion.  The 
same  point  was  decided  in  the  case  of  Chamberlain  r. 
The  West  End  of  London  and  Crystal  Palace  Railint^ 
Company.  The  case  of  Wilkes  v.  Hungerford  Mnrkd 
Company  was  decided  on  what  I  consider  to  be  a 
principle  in  these  cases;  viz.,  that  where  an  action  of 
trespass  would  lie  if  the  company  acted  without  parlia- 
mentary authority,  an  action  would  lie  for  special  ilama^*^ 
where  they  acted  with  such  authority.  This  action, 
therefore,  is  maintainable  under  circumstances  such  u 
the  present.  It  is  argued  that  although  the  works  of 
the  railway  company  may  have  done  iiyury  to  tb*; 
plaintiff,  they  may  have  done  good  to  the  owner  of  th<? 
property.  I  doubt  whether  the  company  are  entitlc-d 
to  a  set-off  of  that  kind.  For  that  set-off  the  unhappy 
freeholder  would  get  nothing.  The  tenant  for  a  torn 
would  clearly  be  entitled  to  a  compensation.  It  i^ 
monstrous  to  say  that  the  tenant  from  year  to  rear 
would  not  be  entitled  to  compensation ;  and,  thervfon-, 
a  set-off  of  that  kind  would  be  absurd.  The  jury 
having  found  for  the  plaintiff,  he  is  entitled  to  the 
amount  of  the  verdict,  and  the  costs  of  the  inquiry. 

Channell,  B. — I  am  of  the  same  opinion.  It  i^ 
hardly  for  the  company  to  say  now  that  the  que^ti v>c 
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of  damage  to  the  interest  of  the  land  was  not  left  to 
the  jury ;  for  their  own  warrant  called  upon  the 
sheriff  to  ascertain  what  damages  the  plaintiff  was 
entitled  to  in  consequence  of  the  obstruction  having 
been  made.  Thero  was  no  other  question  to  qualify 
that ;  at  least,  none  is  stated.  Therefore,  the  inquiry 
was  to  include  the  consideration  of  what  compensation 
was  due  generally  for  the  obstruction. 

Wilder  B. — I  am  of  the  same  opinion.  I  desire  to 
protest  against  the  idea  that  the  company  can  claim  a 
set-off  by  reason  of  the  benefit  occasioned  to  the  neigh- 
bourhood ;  a  railway  does  improve  a  neighbourhood  : 
that  is  a  benefit  which  occurs  to  all.  But,  if  a  person 
has  a  portion  of  his  land  taken,  he  is  entitled  to 
compensation.  I  see  no  difficulty  in  the  case.  It 
is  the  first  time  this  question  of  set-off  has  ever  been 
started. 

JudgmevU  for  the  plairUiff for  the  amount 
of  verdict  and  costs. 


Probate. 

15,  27  May,  1863. 


Mitchell  t;.  Gahd. 


Preparation  of  Will — Nan-compliance  with  all 
Vic  Instructions  of  Testatrix — Execution. 

A  testtUrix  having  directed  the  person  whom  she  made 
her  rtsiduary  legatee  to  prepare  her  will,  he  did  so, 
hut  by  mistake  the  name  of  one  of  the  legatees  was 
omitted.  SubsequenUy  she  directed  thai  three  addi- 
tumal  bequests  should  be  inserted  in  the  will,  which 
the  residuary  legatee  promised  but  neglected  to  do. 
The  will  was  aftenvards  read  over  to  the  testatrix  by  the 
residuary  legatee,  and  having  declared  herself  satisfied, 
she  executed  it.  The  Court  held,  tJiat  although  the 
residuary  legatee  was  auxtre  al  the  time  of  the  execution 
of  the  trill  by  the  testatrix,  thai  her  further  instructions 
iccre  not  complied  wUh,  and  that  the  testcUrix  was 
ignorant  of  OuU  fact,  still  in  the  absence  of  fraud  on 
his  part  the  will  was  entitled  to  probate. 

In  this  case  the  defendant  propounded  the  will  of 

Mary  Gregory,  and  probate  was  opposed  on  the  part  of 

the  plaintiff  on  various  grounds.      The  cause  was 

tried  before  Byles,  J.,  and  a  special  jury,  when  the 

latter  found  that  before  the  execution  of  the  will  the 

testatrix  had  given  the  defendant  instnictions  for  the 

insertion  of  the  names  of  three  persons  as  legatees, 

that  those  names  had  not  been  inserted,  and  that  at 

the  time  of  the  execution  those  instructions  were 

present  to  the  mind  of  the  defendant  who  procured 

the  execution,  and    absent  from  the   mind    of  the 

testatrix.      Upon    this  finding,   the  learned    Judge 

directed  the  verdict  to  be  entered  for  the  plaintiff, 

reserving  leave  to  the  defendant  to  move.     A  rule 

^isi  having  been  granted  by  Sir  C.  Cresswcll  to  enter 

the  verdict  for  the  defendant, 


Karslake,  Q.C.,  and  //.  T.  Cole,  showed  cause 
against  the  rule. 

Collier,  Q.C.,  Coleridge,  Q.C.f  Wambey,  Dr.,  and 
Lopes,  appeared  in  its  support. 

Cur.  adv.  vult. 

27  May,  1863. 

Sib  C.  Ckesswell.  —  In  this  case  the  defendant 
propounded  a  will  alleged  to  have  been  made  by  Mary 
Gregory,  widow. 

The  plaintiff  pleaded — 

1st.  That  the  will  was  not  duly  executed. 

2nd.  That  deceased  was  not  of  sound  mind,  memory, 
and  understanding. 

Srd.  That  the  will  was  obtained  by  undue  influence. 

4th.  That  the  proper  writing  propounded  was  not 
the  will  of  the  deceased. 

Issues  were  joined  on  these  pleas,  and  the  cause 
came  on  for  trial  at  the  last  assizes  for  Exeter,  before 
Byles,  J.,  when  the  jury  found,  first,  that  the  will 
was  duly  executed ;  secondly,  that  the  deceased  was 
of  sound  mind,  memory,  and  understanding ;  thirdly, 
that  the  will  was  not  obtained  by  undue  influence. 

With  respect  to  the  fourth  issue  the  learned  Judge 
put  certain  questions  to  the  jury  suggested  by  the 
evidence,  which,  as  far  as  the  issues  were  affected,  were 
as  follows : — 

The  testatrix,  on  Tuesday  the  16th  day  of  Septem- 
ber,  in  the  morning,   gave  to   the  defendant  Gard 
instructions  for  her  will.    She  named  several  persons 
who  were  to  be  legatees,  and  the  sums  to  be  given  to 
them    respectively,    and   she    made   Gard    residuary 
legatee.     Gard  directed  his  son,  who  was  in  practice 
as  an  attorney,  to  prepare  a  will  according  to  these 
instructions,  and  to  do  it   quickly.     The  son,  in  his 
haste,   omitted  the  name  of  Triplett  as  one  of  the 
legatees.      In   the   afternoon,    Gard    the    residuary 
legatee  took  the  will  to  the  house  of  the  deceased, 
and  was  soon  afterwards    followed  by  two  medical 
men.     One  or  more  of  the  legatees   named  in  the 
will    were    there ;    after    some    conversation    about 
two  or  three  other  persons,   the  deceased  said  that 
she  wished  them   to   have   a   legacy  of   51.    each. 
Gard  made  a  memorandum,  and  said  it  should  be 
attended  to,  but  the  will  was  not  altered.     Soon  after 
this,  all  persons,  except  the  two  Gards,  father  and  son, 
and  the  medical  men  left  the  room.     Gard  then  read 
over  the  will  slowly  and  carefully  to  the  deceased. 
She  attended  to  it,  and  expressed  herself  satisfied. 
Neither  she  nor  Gard  noticed  the  omission  of  Triplett's 
name.    The  wiU  was  then  duly  executed  by  her,  and 
attested  by  the  medical  men.    The  learned  Judge  told 
the  jury  an  accidental  and  innocent  deviation  from 
instructions  (as  in  the  case  of  the  legacy  to  Triplett) 
would  not  vitiate   a  will   afterwards    executed  and 
rightly  understood,  or  even  executed  by  a  competent 
testator.     But  with  reference  to  the  omission  of  the 
other  legacies,  he  asked  the  jury  whether  the  instruc- 
I  tiona  were  present  to  Gard*s  mind  at  the  time  of  the 
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execution  of  the  will,  but  absent  from  the  mind  of 
the  testatrix,  and  he  (Gard)  knew  them  to  be  so,  or 
whether  the  testatrix  executed  the  will  in  the  erroneous 
belief  that  those  legacies  had  been  given  by  the  will, 
and  Gard  knew  that  she  did  so.  The  jury  found  that 
the  testatrix  had  given  instructions  to  Gard  for  legacies 
to  Gillard,  Wergeim,  and  Egg.  That  at  the  time  of 
the  execution  those  instructions  were  present  to  his 
mind,  that  they  were  absent  from  hers,  and  that  he 
knew  them  to  be  so.  The  learned  Judge  thereupon 
directed  the  verdict  to  be  entered  for  the  plaintiff  on 
the  fourth  issue,  giving  the  defendant  leave  to  move 
to  enter  it  in  his  favour. 

A  rule  nisi  for  that  purpose  having  been  granted, 
cause  .was  shown  against  it  on  the  15th  of  May,  when 
the  cases  of  Barry  v.  Butler  (2  Moo.  P.  C.  C.  317) 
and  Miichell  v.  Thomas  (6  Moo.  P.  C.  C.  137)  were 
cited  to  show  that  where  a  person  prepares  a  will  by 
which  he  is  largely  benefited,  and  the  capacity  of  the 
testator  is  at  all  doubtful,  it  is  necessary  to  prove  that 
instructions  were  given  by  the  testator,  or  that  the 
will  was  read  over  to  him,  or  that  by  some  other 
means  he  was  fully  acquainted  with  its  contents. 
Those  cases  have  no  bearing  on  the  questions  now  to 
be  determined  :  for  the  testatrix  gave  instructions  for 
all  that  was  in  the  will,  and  it  was  read  over  to  her ; 
and  the  jury  found  that  she  was  of  sound  mind, 
memory,  and  understanding,  which  is  not  now  dis- 
puted. The  real  question  is,  whether  that  which  she 
heard  read,  and  approved,  and  executed,  is  or  is  not 
her  will,  because  she  forgot  at  the  time  that  she  had 
desired  other  legacies  to  be  given  which  were  not 
inserted.  Before  the  statute,  1  Vict.  c.  26,  many 
wills  were  brought  under  the  consideration  of  the 
Prerogative  Court,  when  it  appeared  that  they  did 
not  contain  all  that  the  testator  intended.  The  cases 
on  the  subject  may  be  divided  into  two  classes— one, 
where  there  was  on  the  face  of  the  will  as  executed  some 
ambiguity  or  incongruity,  which  indicated  that  some- 
thing must  have  been  omitted  by  mistake  ;  and  in 
them  evidence  was  received  as  to  the  intention,  and 
the  omission  supplied. 


The  other  class  was  where  there  was  nothing  on  the 
face  of  the  will  to  indicate  that  a  mistake  bad  been 
made,  and  the  principle  of  law  applicable  to  them  w&s 
very  clearly  stated  by  Sir  J.   NichoU  in  Bayldm  v. 
Baijldon  (3  Add.  232).     He  says,  "  Where  a  will  hi§ 
nothing  doubtful  or  incongnious  on  the  &ce  of  it, 
suggesting  itself  the  probability  of  some  casual  error 
to  account  for  this  in  the  body  of  the  will,  extriuac 
evidence  to  the  testator  having  meant  other  than  the 
will  itself  expresses,   is  inadmissible,    as  the  Conrt 
after,  and  notwithstanding  such  evidence,  would  still 
be  bound  to  pronounce  for  the  will."    And,  again, 
in  ShadboU  v.    Waugh  (8   Hag.   Ec.   573)  the  same 
learned  Judge,  with  reference  to  'an  alleged  omissioD, 
said,    "It  may  be  possible   that   the^non-insertioa 
escajKjd   his    observation    when   the    will   was  read 
over ;  but  that  is  not  sufficient."    The  omission  of  the 
legacies,  therefore,  did  not  prevent  the  instrument 
propounded  from  being   the  will  of   the   deceased- 
There  is  nothing  to  show  that,  at  the  time  when  it 
was  executed,  she  believed  it  to  be  other  than  it  reallj 
was.     As  far  as  this  question  is  concerned,  I  think  it 
makes  no  difference  whether  the  legacies  were  omitted 
by  accident  or  intentionally,  nor  can  it  make  any 
difference  that  Gard  remembered  the  legacies,  and 
knew  that  she  had  forgotten  them.      But,  althoogh 
the  will  was  executed  by  her,  intending  that  it  shonW 
be  her  will,  if  her  execution  of  it  had  been  obtained  by 
fraud,  the  case  would  have  been  different.     The  know- 
ledge of  Gard  may  raise  a  suspicion  against  him,  bat 
fraud  was  not  pleaded  ;  nor  do  I  leam  from  the  learned 
Judge's  notes,  that  it  was  imputed,  nor  was  any  ques- 
tion put   to   the  jury  on  tiie  subject.     The  point 
reserved  must,  therefore,   be  determined  apart  from 
any  presumption  of  fi*aud,  and,    on  the  authority  of 
the  cases  cited,  as  well  as  the  reason  of  the  thii>^,  1 
am  of  ophiion,  tliat  the  writing  propounded  was>  the 
will  of  the  testatrix,  and  that  the  rule  for  entering  a 
verdict  for  the  defendant,  on  the  fourth  issue,  most 
be  made  absolute. 

Rule  dbsoluH. 
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EQUITY. 


House  of  Lords.    )  ^ib  J^.  Wamh,  Babt., 
JimE,  1863.  I     *•  T™  Seobotaet  oir 

J     State  for  India. 


Present,  —  The  Lord  Chancellor,  The  Lord 
Broughaji,  The  Lord  "Wensleydalb,  and  The 
Lord  Chelmsford. 

Deed — Ccmilruction — Covenant  in  Gross — Act  of 
Parliament — East  India  Company/. 

By  an  indenture  made  ii^  1770,  hetween  the  East 
India  Company  of  the  tme^part,  and  Lord  Clive  of  the 
ifther  partj  it  was  covenanted  and  agreed,  that  the 
Court  of  IHrectors  should  be  perpetual  trustees  of  a 
fund  of  eight  lacs  of  rupees  (five  of  which  had  been 
^id  into  the  Cotnpany*s  treasury  by  Lord  Olive),  for 
the  benefU  of  the  soldiers — or,  if  there  should  be  no 
Viilifaryforce^foT  the  seamen — in  the  Company* s  service. 
Thi  Company  covenanted,  that,  if  they  should  cease  to 
employ  a  mililary  force,  and  also  ships  for  carrying  on 
(heir  trade,  they  would  pay  to  Lord  Clive,  his  executors, 
administrcUors,  or  assigns,  the  full  sum  of  Jive  lacs  of 
rupees,  subject  to  existing  charges : — 

Held,  that,  on  the  transfer  of  the  government  of 
India  to  the  Oroum,  under  21  ds  22  Vict,  c,  106,  the 
last-mentioned  covenant  became  operative  as  a  covenant 
^t  gross,  the  event  contemplated  by  the  covenant  having 
occumd. 

This  was  an  appeal  from  a  decree  of  the  Master  of 
the  KoUs,  dismiHsing  the  plaintiff's  bill  with  costs, 
^^eported  30  Beav.  312,  81  L.  J.  Oh.  217,  8  Jnr.  (n.  s.) 
26.  The  plaintiff  was  the  legal  personal  represen- 
tative of  Lord  dive,  and  filed  his  bill  under  the 
foflowing  circnmstanoes  : — By  an  indenture  dated  the 
6th  of  April,  1770,  between  the  East  India  Company 
of  the  one  part,  and  Lord  dive  of  the  other  part,  after 
reciting  a  testamentary  gift  from  the  then  deceased 
Nabob  of  Bengal  to  Lord  Clive  of  five  lacs  of  rupees, 
which  Lord  dive  had  paid  into  the  Company's 
treasury  at  Calcutta,  and  reciting  that  Lord  Clive, 
''  being  zealous  for  the  prosperity  of  the  said  Company, 
the  security  of  their  territories  and  territorial  revenues 
in  India  belonging  to  them,  and  their  trade  and  com- 
merce, which  greatly  depended  on  the  bravery  and 
conduct  of  the  said  Company's  troops,  and  considering 
that  the  establishment  of  a  provision  for  such  of  the 
officers  and  private  men  employed  in  the  Company's 
s<^ice  as  should  be  disabled  by  age,  war,  or  disease 
contracted  during  their  service,  would  tend  to  induce 
fit  persons  to  enter  into  the  said  service,  and  encourage 
the  bravery  of  the  soldiery  employed  therein,  had  pro- 
posed to  the  Court  of  Directors  of  the  said  United  Com- 
VOL.  II. 


pany  to  appropriate  the  interest  of  the  scdd  five  laca  of 
rupees  for  the  support  of  a  certain  number  of  officers, 
non-commissioned  officers,  and  private  men  in  the 
service  of  the  said  Company,  who  from  wounds,  length 
of  service,  or  diseases  contracted  during  their  service, 
were  unable  or  unfit  to  serve  any  longer,  and  whose 
fortunes  might  be  too  scanty  to  afford  the  officers  a 
decent,  and  the  private  men  a  comfortable,  subsistence 
in  their  native  country ;  and  also  to  make  some  pro- 
vision for  the  widows  of  such  officers  and  private  men 
as  should  have  been  entitled  to  the  said  bounty,  or 
whose  husbands  should  have  lost  their  lives  in  the 
said  United  Company's  service  ;  '*  and  reciting  that  the 
then  living  Nabob  of  Bengal  had  given  to  the  Company 
three  lacs  of  rupees  as  an  addition  to  the  above-men- 
tioned fond,  and  reciting  that  '^Lord  CUve  had  pro- 
posed that  the  Court  of  Directors  and  their  successors 
should  be  perpetual  trustees  of  the  said  fund  of  five 
lacs  of  rupees  as  well  as  of  the  said  three  lacs  of 
rupees  *  *  which  trust  the  Court  of  Directors  had  agreed 
to  accept,"  it  was,  amongst  other  things,  covenanted 
that  the  Court  of  Directors  should  be  perpetual  trustees 
of  the  eight  lacs  of  rupees,  for  the  due  application  and 
appropriation  of  the  interests  thereof  ''to  and  amongst 
and  for  the  relief  and  maintenance  of  European  officers 
and  soldiers  who  should  become  invalids  or  super- 
annuated in  the  Company's  service,  and  of  theix  widows 
and  also  the  widows  of  such  officers  and  soldiers  as 
should  die  in  the  service."  The  said  indenture  also 
recited  that  there  was  an  arrear  of  interest  amoimting 
to  24,1282.  then  due  on  the  five  lacs  of  rupees,  and  it 
was  agreed  that  the  arrears  should  be  deemed  capital, 
and  should  carry  interest,  which  should  be  distributed 
by  the  Court  of  Directors  amongst  such  objects  of 
charity  belonging  to  the  Company's  military  service,  or 
the  widows  or  families  of  such  objects,  as  the  Court  of 
Directors  should  think  fit. 

By  the  said  indenture  it  was  also  provided,  that  in 
case  the  Company  should  at  any  time  thereafter,  by 
any  means  whatever,  other  than  by  the  fate  of  war, 
be  dispossessed  or  deprived  of,  or  part  with,  their  terri- 
torial possessions  in  Bengal,  and  the  revenues  arising 
thereby,  so  that  the  jaghire  granted  to,  and  then, 
enjoyed  by  Lord  Clive,  should,  during  the  term 
thereof,  cease  to  be  paid  to  his  Lordship  or  his 
assigns  ;  or  in  case  the  Company  should  at  any  time 
before  1784,  cease  to  employ  a  military  force  in 
the  East  Indies,  then,  and  in  either  of  the  said  cases, 
the  Company  should  forthwith  i)ay  to  Lord  Clive,  his 
executors,  administrators,  or  assigns,  the  said  five  lacs 
of  rupees,  subject  to  the  peooaious  and  annuities  then 
charged  upon  them. 
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And  it  was  also  agreed,  that,  in  case  at  any  time 
after  the  commencement  of  1784,  the  Company  shonld 
.  have  no  military  force  in  their  actual  pay  or  service  in 
the  East  Indies,  then  the  interest  of  the  trust  fund 
should  be  applied  towards  the  support  of  marine 
officers  and  seamen,  who  should  become  invalids,  or 
superannuated  in  the  Company's  service,  and  the  widows 
of  such  of  them  as  should  die  in  the  service.  .  .  . 
And,  lastly,  if  it  should  happen  that,  after  the  com- 
mencement of  1784,  the  Company  should  cease  to 
employ  a  military  force,  and  also  sliips  for  carrying  on 
their  trade  and  commerce,  then,  and  in  such  case,  as 
soon  as  the  said  event  should  happen,  the  said  Com- 
pany should  pay  to  Lord  Clive,  his  executors,  admi- 
nisti-ators,  or  assigns,  for  his  and  their  own  use,  at 
their  Treasury  in  Calcutta,  the  full  sum  of  five  lacs  of 
rupees,  subject  to  existing  pensions  and  charges. 

By  8  &  4  WilL  4,  c.  85,  it  was  enacted,  that  the 
Company  should,  with  all  convenient  speed,  after  the 
22nd  of  April,  1834,  close  their  commercial  business; 
and,  accordingly,  the  Company,  shortly  after  that 
date,  ceased  to  employ  any  ships  for  carrying  on  their 
trade  and  commerce. 

By  21  &  22  Vict.  c.  106,  all  sovereign  and  territorial 
rights  were  taken  away  from  the  Company,  and  vested 
in  Her  Majesty,  and,  in  consequence,  on  the  Ist  of 
September,  1858,  the  Company  ceased  altogether  to 
employ  a  military  force  in  their  actual  service  and 
pay  in  the  East  Indies. 

By  the  89th  section,  "  All  lands,  and  hereditaments, 
moneys,  stores,  goods,  chattels,  and  other  real  and 
personal  estate  of  the  said  Company,  subject  to  the 
debts  and  liabilities  affecting  the  same  respectively, 
and  the  benefit  of  all  contracts,  covenants,  and  engage- 
ments, and  all  rights  to  fines,  penalties,  and  for- 
feitures, and  all  other  emoluments  which  the  said 
Company  shall  be  seised,  or  possessed  of,  or  entitled  to 
at  the  time  of  the  commencement  of  this  Act,  except 
the  capital  stock  of  the  said  Company  and  the  dividend 
thereon,  shall  become  vested  in  Her  Majesty,  to  be 
applied  and  disposed  of,  subject  to  the  provisions  of 
this  Act,  for  the  purposes  of  the  Government  of 
India." 

By  the  56th  section,  **  The  military  and  naval  forces 
of  the  East  India  Company  shall  be  deemed  to  be  the 
Indian  miUtary  and  naval  forces  of  Her  Majesty,  and 
shall  be  under  the  same  obligations  to  serve  Her 
Mt^esty  as  they  would  have  been  under  to  serve  the 
said  Company,  and  shall  be  liable  to  serve  within  the 
same  territorial  limits  only,  for  the  same  terms  only, 
and  be  entitled  to  the  like  pay,  pensions,  allowances, 
and  privileges,  and  the  like  advantages  as  regards 
promotion  and  otherwise,  as  if  they  had  continued  in 
the  service  of  the  said  Company  ;  such  forces,  and  all 
persons  hereafter  enlisting  in  or  entering  the  same, 
shall  continue  and  be  subject  to  all  Acts  of  Parliament, 
laws  of  the  Governor-General  of  India  in  Council,  and 
articles  of  war,  and  all  other  laws,  regulations,  and 
provifliona   relating   to   the  East   India   Company's 


military  and  naval  forces  respectively,  as  if  Her 
Majesty's  Indian  military  and  naval  forces  respectiTclj 
had  throughout  such  Acts,  laws,  articles,  regulations, 
and  provisions  been  mentioned  or  referred  to  instead 
of  such  forces  of  the  said  Company,  and  the  pay  and 
expenses  of,  and  incident  to.  Her  Majesty's  Indiin 
military  and  naval  forces  shall  be  defrayed  oat  of  the 
revenues  of  India." 

By  the  58th  section,  *  *  All  persons  who,  at  the  time  of 
the  commencement  of  this  Act,  shall  hold  any  offices, 
employments,  or  commissions  whatever  under  the  siid 
Company  in  India,  shall  thenceforth  be  deemed  to 
hold  such  offices,  employments,  and  commissioDS 
under  Her  Majesty,  as  if  they  had  been  appointed 
under  this  Act,  shall  be  paid  out  of  the  revenues  cl 
India ;  and  the  transfer  of  any  person  to  the  service  of 
Her  Majesty  shall  be  deemed  to  be  a  continuance  of 
his  previous  service,  and  shall  not  prejudice  anj 
claims  to  pensions,  or  any  claims  on  the  various  annmtj 
funds  of  the  several  Presidencies  in  India  vhicli  hs 
might  have  had  if  this  Act  had  not  been  passed." 

By  the  67th  section,  "All  treaties  made  by  the  said 
Company  shall  be  binding  on  Her  Majesty,  and  all 
contracts,  covenants,  liabilities,  and  engagements  of 
the  said  Company  made,  incurred,  or  entered  into 
before  the  commencement  of  this  Act  may  be  enforced 
by  and  against  the  Secretary  of  State  in  Conndl  is 
like  manner,  and  in  the  same  Courts,  as  they  migbt 
have  been  by  and  against  the  said  Company  if  this  Act 
had  not  been  passed." 

The  appellant  on  the  12th  of  July,  1860,  filed  his 
bill  against  the  Secretary  of  State  for  India,  whiiJi 
was  afterwards  amended,  when  the  Attorney-General 
was  made  a  party.  The  bill  prayed  that  it  mig^the 
declared  that  the  estate  of  Lord  Clive  was  entitled  to 
receive  five  lacs  of  sicca  rupees,  and  also  fiv6-ei|^tlis 
of  24,128/.,  with  interest,  from  the  1st  of  September, 
1858,  subject  only  to  the  payment  of  such  pensions  as 
were  properly  payable  out  of  the  income  of  those  sons 
under  the  provisions  of  the  deed  of  6th  of  April,  1770. 

The  Master  of  the  Rolls  held,  that  the  trufitfimds 
of  the  indenture  of  1770,  passed  to  Her  Majesty 
to  be  applied  to  the  same  purpose  as  before  the 
Act  of  1858,  and  dismissed  the  plaintiff's  bill  vitb 
costs. 

Sir  ff.  M'C,  Cairns,  Q.a,  and  BMam,  Q-C- 
(BrydgeSj  with  them),  for  the  appellant,  reviewed 
the  history  and  successive  charters  of  the  East  India 
Company,  as  given  in  "The  Law  relating  to  India 
and  the  East  India  Company"  (published  by  W.  H. 
Allen  &  Co.,  London),  for  the  pur]>ose  of  detennimn^ 
the  relations  between  the  Company  and  its  military 
forces.  They  then  argued,  that  the  appellant's  con- 
tention did  not  offend  against  the  rules  of  peipetm^i 
because  it  was  based  on  a  contract  in  gross,  and  had 
no  reference  to  any  specific  sum  kept  out  of  circnU- 
tion.  The  contract,  as  respects  the  Company)  m^ 
intra  vires. 
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The  effect  of  the  Act  of  1858,  was  to  put  an 
end  to  the  former  objects  of  the  trust,  and  the 
present  forces  could  only  become  objects  of  the  trust 
by  express  provision.  The  words  of  the  58th  section, 
relied  upon  by  the  Master  of  the  Rolls,  refer  to  the 
Presidency  Annuity  Fund,  and  not  to  Lord  Clire's 
fund ;  at  most  the  words  amount  to  a  contract  by  the 
Crown  to  secure  certain  advantages  to  its  servants, 
and  there  is  nothing  in  them  to  derogate  from  the 
rights  of  Lord  Olive's  representatives  under  the  express 
covenant  of  the  Company.  The  very  event,  contem- 
plated by  Lord  Olive,  has  happened,  and  the  covenant 
has  become  operative.  The  onus  lies  upon  the  Com- 
pany to  establish  any  charges  on  the  fund, 
Luptan  V.  WhiU,  15  Ves.  432. 

Th  Solidtor-GeneraX,  ajidForsyth,  Q.  C,  (MelvUl,  with 
them),  for  the  Secretary  of  State,  referred  to  ''Mill's 
British  India,"  4th  od.  by  Wilson,  vol.  iii.  434,  et  seq., 
to  show  that  the  contract  between  Lord  Olive  and  the 
Company  was  a  public  act. 

[Lord  Chancellor. — Mill's  language  is  most  injurious 
to  the  character  of  Lord  Olive,  and  not  justified  by  the 
facts  before  the  House.] 

The  Act  of  1833  reduced  the  Company  to  the  posi- 
tion of  trustees  for  the  Crown. 

The  reasonable  construction  of  the  Act  of  1858  is, 
that  the  Secretary  of  State  is  substituted  for  the 
Company,  and  takes  the  benefit  and  burden  of  this 
contract  The  56th  section  contemplates  the  service 
as  unbroken  in  continuity  or  identity.  A  military 
force  in  India  is  stiU  preserved,  and  the  event  con- 
templated in  the  covenant,  has  not  arisen. 

The  AUomey-Oetieral  and  WickenSf  for  the  Attorney- 
General,  argued,  that  whatever  might  be  the  judgment 
of  the  House,  the  decree  must  contain  an  inquiry  who 
were  at  present  interested  in  the  fand  as  annuitants 
and  pensioners,  and  provision  must  be  made  to  secure 
funds  for  them. 

Sir  Hugh  Cairns  in  reply, 

The  deed  was  of  a  public  character  only  as  regards 
the  troops,  but  the  recitals  show  ("trade  and  com- 
merce, &c.")  that  its  provisions  were  not  meant  to 
apply  in  favour  of  any  forces  in  India,  but  only  re- 
ferred to  those  of  this  commercial  Company.  The 
fund  was  no  specific  ear-marked  fund.  It  is  not  denied 
that  the  benefit  of  the  deed  passed  to  the  Crown  ;  that 
does  not  affect  the  question  :  Are  there  any  objects  of 
the  trust  now  in  existence  ?  The  words  of  the  56th 
section  only  guarantee  to  military  servants  in  India 
advantages  formerly  enjoyed.  It  is  not  material 
whence  those  advantages  were  derived. 

The  Lord  Chanxellor.* — In  the  year  1770,  that 
gn^t  man  the  first  Lord  Olive  formed  the  design  of  esta- 


*  The  Editors  conceive  that  the  political  interest  attending 
^hia  case,  warrant  thoir  inserting  his  Lordship's  Judgmont  at 

length. 


blishing  a  pension  fund  for  the  relief  of  such  European 
officers  and  soldiers  in  the  service  of  the  East  India 
Company  as  might  be  disabled  whilst  in  that  service, 
and  the  widows  of  those  who  should  fall  during  their 
service.  He  seems  to  have  foreseen  that  the  territorial 
possessions  of  the  Company  would  increase,  and  that 
they  would  require  at  all  times  European  troops  for 
the  maintenance  of  those  possessions,  and  he  has 
accordingly  embodied  in  his  deed  the  principal  motive 
that  influenced  him,  and  the  object  that  he  sought  to 
attain,  namely,  to  induce  European  officers  and  men 
to  enter  into  the  service  of  the  East  India  Company. 

But  he  had  probably  some  misgivings  about  that 
which  the  world  afterwards  saw  with  admiration ; 
namely,  the  power  of  a  few  ordinary  traders  in 
Leadenhall  Street  to  enlarge,  to  establish,  and  to  rule 
dominions  of  such  vast  extent,  including  so  many 
millions  of  the  human  race.  Accordingly,  he  provided 
for  the  possibility  of  the  Company  ceasing  to  employ 
European  officers  and  soldiers  in  their  military  service. 
He  probably  calculated  that  the  time  was  not  far  dis- 
tant when  the  Imperial  Government  would  be  required 
by  necessity  or  by  expediency  to  enter  itself  into  the 
government  of  the  territorial  possessions  of  the  East 
India  Company,  reducing  the  East  India  Company  to 
its  original  position  of  a  trading  corporation. 

Now,  in  order  to  accomplish  this  end.  Lord  Olive 
being  possessed  of  a  laige  sum  of  five  lacs  of  rupees, 
which  he  had  lent  to  the  East  India  Company  upon  its 
notes  or  paper,  induced  the  Nabob  of  Bengal  to  advance 
for  a  similar  purpose  a  sum  of  three  lacs  of  rupees ; 
and  the  entire  sum  of  eight  lacs  of  rupees,  together 
with  some  interest  thereon,  amounting,  I  think,  to 
24,000^.,  was  handed  over  in  effect  by  Lord  Olive  to 
the  East  India  Company,  and  it  was  so  handed  over 
not  for  the  purpose  of  being  invested,  not  for  the  pur- 
pose of  being  appropriated  or  set  apart  so  far  as  the 
principal  was  concerned,  but  for  the  purpose  of  being 
blended  with  the  general  property  and  revenues  of  the 
East  India  Company,  but  upon  the  terms  that  the 
East  India  Company  should  be  bound  to  provide  and 
apply  an  annual  sum  of  money  equal  to  the  interest  on 
the  three  principal  sums,  namely,  the  five  lacs  of 
rupees,  the  three  lacs  of  rupees,  and  the  arrears  of 
interest,  at  the  rate  of  eight  per  cent  (the  ordinary 
current  rate  of  interest  in  India),  and  that  the  annual 
sum  thus  measured  by  that  rate  of  interest,  and  thus 
to  be  annually  paid  and  provided  by  the  Company, 
should  be  applied  in  furnishing  pensions  for  disabled 
and  retired  officers  and  soldiers,  and  the  widows  of 
those  who  had  fallen  in  the  manner  prescribed  by  the 
deed. 

Now  the  cardinal  question  on  which  this  case  appears 
to  me  to  turn  is  the  ascertainment  of  what  is  really  the 
trust  fund  created  by  this  deed.  It  has  been  supposed 
by  the  Master  of  the  Rolls  that  the  whole  of  the  prin- 
cipal money  was  to  be  treated  as  a  trust  fund,  and 
tliroughout  his  judgment  his  Honour  appears  to  have 
regarded  that  fund  as  if  it  had  a  substantive  inde« 
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pendent  existence — was  capable  of  being  dealt  with — 
had  been  transferred  by  a  recent  Act  of  Parliament, 
and  was  now  in  a  separate  and  distinct  state  of  exist- 
ence and  investment,  subject  to  the  trusts  which  his 
Honour  supposed  to  have  been  declared  or  contained 
by  that  Act  of  Parliament. 

I  cannot  concur  in  that  view  of  the  eflfect  of  the  ' 
deed,  or  of  tlie  transaction  which  it  embodied.  There 
is  no  trust-fimd  so  far  as  the  principal  is  concerned. 
The  East  India  Company  incurred  no  obligation  to  set 
apart  or  to  keep  any  portion  of  its  revenue  in  a 
distinct  form  or  mode  of  investment  The  only  trust- 
fund  is  the  annual  interest  which  the  East  India  Com- 
pany is  bound  to  provide,  and  to  apply  that  is  the 
object  of  the  trust,  and  upon  that  and  that  alone  the 
obligations  of  the  deed  attach. 

The  duration  of  the  trust  is  upon  the  face  of  the 
deed  i»erfectly  clear  ;  it  will  continue  so  long  as  there 
are  objects  of  that  trust  The  objects  of  the  trust  are 
equally  apparent  upon  the  face  of  the  deed  ;  they  are 
the  European  officers  and  soldiers  in  the  service  of  the 
Company  disabled  by  age  or  by  the  accidents  of  the 
service,  and  the  widows  of  those  who  died  in  that 
service.  Therefore,  so  long  as  these  eestuia  que  trusUnU 
continue,  so  long  has  the  trust  duration. 

The  next  point  which  is  observable  in  passing,  and 
which  follows  immediately  from  what  I  take  leave 
with  great  respect  to  denominate  the  original  misap- 
prehension upon  which  the  decree  now  appealed  from 
is  founded,  is  the  position  laid  down  by  his  Honour, 
that  this  bill  is  not  to  be  regarded  as  if  it  were  an 
action  of  covenant  brought  by  the  representative  of 
Lord  Clive  upon  the  covenant  contained  in  the  deed ; 
but  is  to  be  treated  as  if  it  were  in  the  nature  of  a 
suit  for  the  restitution  or  re-transfer  of  the  trust- 
fund.  On  the  contrary,  the  suit  itself  occupies,  in 
the  eye  of  a  Court  of  Equity,  the  precise  position  and 
£lls  the  character  which  an  action  at  law  would,  if 
brought  upon  the  covenant.  The  obligation  of  the 
East  India  Company  is  not  an  obligation  in  the  nature 
of  a  duty  of  re-transfer,  which  may  be  the  subject  of  a 
claim  for  restitution,  but  it  is  a  common  personal  con- 
tract entered  into  by  the  East  India  Company  not  to 
pay  out  of  any  specific  fund — not  to  render  back  any 
definite  trust  security^but  out  of  its  general  revenues, 
if  a  certain  event  should  happen,  to  repay  to  the  repre- 
sentative of  Lord  Clive  such  a  sum  of  money  as  should 
be  equal  to  the  full  sum  of  five  lacs  of  rupees,  that 
being  the  property  which  had  been  the  subject  of  the 
original  donation  by  Lord  Clive. 

If  this  be  the  nature  of  the  case,  one  simple  ques- 
tion alone  arises  upon  the  deed ;  namely,  has  the 
event  occurred  which  gives  birth  to  an  action  of 
demand  founded  upon  the  covenant  ?  That  event  is 
expressed  in  Idie  covenant  in  the  following  way: — If 
the  United  Company,  after  the  year  1784,  should  cease 
to  employ  a  militaiy  force  in  their  actual  pay  and 
service  in  the  East  Indies,  and  also  ships  for  carrying 
on  their  trade  and  commezoe.    There  are  two  thing« 


here  combined.  One  of  them  occurred  (about  wU 
there  is  no  controversy)  after  the  passing  of  the  Act  of 
1833,  when  the  East  India  Company  ceased  to  be  pos- 
sessed of  ships  for  carrying  on  their  trade  and  com* 
merce,  and  ceased  to  be  a  trading  or  commerdil 
Company.  But  the  other  event  did  not  occur  until 
after  the  passing  of  the  Act  of  1858,  when  the  Com- 
pany ceased  to  employ  a  military  force,  because  their 
troops  were  taken  away  from  them,  and  they  were 
disqualified  from  employing  any  military  force  in  tliei: 
actual  pay  and  service  in  the  East  Indies. 

Now,  in  the  Court  below,  there  appears  to  hm 
been  no  controversy  as  to  whether  the  event  dcscriW 
in  the  deed  had  or  had  not  occurred.  There  it  seemi 
to  have  been  taken  for  granted,  or  admitted,  that  it 
had  occurred.  Before  your  Lordships  at  your  bar  on 
argument  was  faintly  raised  to  the  effect  that  the  thing 
contemplated  by  the  deed  was  a  Toluntaiy  act  of  tht 
East  India  Company,  and  that  the  operation  of  the 
Act  of  Parliament,  being  in  the  nature  of  a  proceediag 
by  vis  major,  could  hardly  be  regarded  aa  comiiu; 
within  the  meaning  of  the  coyenant  I  apprehend 
that  that  is  an  erroneous  position,  and  that  we  hare  no 
right  to  limit,  in  any  such  form  as  that  snggetted  by 
the  argument,  the  natural  meaning  and  effect  of  the 
deed.  In  all  probability  Lord  Clive,  the  author  of  the 
deed,  contemplated  the  cesser  of  the  employment  of  & 
military  force  by  the  East  India  Company  in  the  thj 
manner  in  which  that  has  happened ;  namely,  by  tbe 
intervention  of  the  Home  or  Imperial  Gorernmest 
But  the  Act  of  Parliament  Teqmring  the  Company  to 
cease  to  employ  a  military  force  of  its  own,  cannot  be 
regarded  as  aujrthing  in  the  nature  of  a  tort  or  vrongi 
and,  therefore,  the  Company  must  be  considered  to 
have,  properly,  duly,  and  in  manner  consistent  witi 
every  obligation,  ceased  to  employ  a  military  force  h 
their  actual  pay  and  service. 

If,  therefore,  our  attention  in  this  matter  wew 
limited  entirely  to  the  deed,  and  bounded  only  by  ths 
consideration  of  that  which  is  found  in  the  deed,  there 
would,  I  apprehend,  be  no  question  but  that  the  lisht 
of  action  on  the  covenant  would  enable  LordClires 
representative,  subject  to  the  restrictive  words  eon- 
tained  in  the  covenant,  to  claim  and  recover  from  the 
East  India  Company  the  five  lacs  of  mpees. 

Now,  although  the  East  India  Company  becas^i 
immediately  upon  the  execution  of  the  deed  of  17'^> 
absolute  proprietors  and  owners,  with  no  fiducia? 
obligation,  of  the  money  then  represented  by  the*': 
paper,  and  which,  on  the  surrender  of  their  pai*^* 
became  blended  and  mixed  widi  their  general  ftm*!^ 
yet,  in  the  year  1833,  in  the  alteration  that  was  thisn 
made  in  the  condition  of  the  Company,  as  yocr 
Lordships  are  aware,  it  seemed  good  to  Parliam^^ 
that  all  the  debts  and  liabiKties  of  the  Company 
should  be  charged  upon  the  revenues  of  India.  "* 
must,  therefore,  look  at  the  matter  as  if  this  con- 
tingent liabUity,  this  possibility  of  a  chum,  «"^*T 
in  this  covenant,  came  within  the  operation  of  titf 
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words  of  the  Act  of  1838,  and,  if  it  ever  ahould 
ripen  into  a  positive  demand,  it  wonld  be  a  demand 
which,  according  to  the  Act  of  1838,  would  have  to  be 
satisfied  out  of  the  general  revenues  of  the  East  India 
Company. 

In  that  condition  of  things,  the  Act  of  1858  was 
passed.  The  manner  in  which  the  Master  of  the  Kolls 
reganls  this  Act  of  Parliament  I  have  already  adverted 
to.  His  Honour  having,  as  it  appeared  to  him,  satis- 
factorily arrived  at  the  conclusion  that  there  was  a 
trust  fund,  and  that  the  covenant  must  be  regarded  as  a 
trust  to  transfer,  addresses  himself  first  to  the  inquiry, 
whether  this  Act  of  1858  has  or  has  not  operated  a 
transfer  of  that  supposed  or  assumed  trust  fund.  His 
Honour  arrives  at  the  conclusion  that  the  trust  fund  is 
transferred.  I  have  already  commented  upon  that 
position,  which  is  a  necessary  consequence  of  the 
original  erroneous  assumption  in  point  of  construction 
of  law,  and  of  the  assumptions  in  point  of  fact  follow- 
ing thereupon. 

His  Honour  having  come  to  the  conclusion,  there- 
fore, that  the  trust  fund  is  transferred  to  the  Secretary 
of  State,  and  transferred  with  fiduciary  obligations 
contained  in  it,  next  inquires  whether  upon  the  face 
of  the  Act  of  Parliament  he  finds  anything  like  a  con- 
tinuation of  the  original  trust,  or  rather  (speaking  with 
greater  accuracy)  a  substitution  of  different  cestuis  gut 
trustent,  or  objects  under  a  different  denomination,  for 
the  original  objects  of  the  supposed  trust,  and  his 
Honour's  judgment  appears  to  have  been  founded 
chiefly  on  a  consideration  of  two  sections  ;  namely,  the 
56th  and  the  5Sth  sections. 

^ith  regard  to  the  56th  section,  it  appears  to  me, 
with  submission,  that  it  is  the  only  part  of  the  Act 
upon  which  anything  like  a  reasonable  argument  can 
bo  founded  by  the  respondent.  The  portion  of  the 
56th  section  upon  which  I  felt  for  some  time  the  force 
of  the  respondent's  argument  consisted  in  the  par- 
ticxdar  word  ** pensions,*'  "the  like  pay,  pensions, 
allowances,  and  privileges."  The  Master  of  the  Bolls, 
regarding  the  fund  as  transferred,  interprets  the  word 
** pensions"  as  comprehending  the  claims  upon  the 
fund,  and  he  therefore  arrives  at  the  conclusion  that 
by  necessary  implication  there  could  be  no  right  to  a 
re-transfer  of  that  assumed  trust  fund  if  it  be  trans- 
ferred, and  transferred  cwni  oti^tc— namely,  transferred 
with  the  liability  of  a  right  assigned  to  the  Queen's 
forces  of  claiming  pensions  out  of  that  fund. 

If  your  Lordships  will  forgive  the  repetition,  I  would 
X>oint  out  to  you  that  the  moment  you  arrive  at  the 
conclusion  that  there  is  no  such  trust  fund,  that  there 
is  nothing  in  the  world  more  than  personal  liability  on 
the  part  of  the  Company,  that  which  is  contended  for 
by  the  respondents  may  be  in  point  of  fact  conceded 
without  creating  any  prejudice  or  difficulty  in  the  way 
of  the  claim  of  the  appellant ;  because,  let  me  suppose, 
that  there  was  no  external  thing  that  could  ans^ver 
this  word  ** pensions"  in  the  56th  section,  save  those 
X>eusions  that  are  described  and  acknowledged  by  the 


trusts  of  the  deed  of  1770,  yet  this  only  would  follow, 
that  there  was  a  continuation  in  favour  of  the  trans- 
ferred troops  of  the  pensions  to  which  those  troops  in 
their  original  status  and  character  might  have  been 
entitled.  But  the  pensions  thus  continued  would  be 
pensions  payable  by  the  East  India  Company,  and 
pensions  which  the  general  revenues  of  the  East  India 
Company,  now  transferred  to  the  Secretary  of  State, 
would  be  the  proper  fund  to  answer  and  discharge. 

If  we  arrived  at  this  conclusion,  and  conceded,  in 
omnibuSy  the  argument  of  the  respondent,  the  ques- 
tion would  still  remain — How  and  in  what  manner 
is  the  right  of  Lord  Clive  under  the  covenant,  arising 
as  it  did  immediately  on  the  cesser  of  the  employment 
of  troops  by  the  East  India  Company,  afiected  or  taken 
away  by  anything  contained  in  this  Act  of  Parliament  ? 
If,  indeed,  that  claim  were  a  claim  of  restitution  only, 
and  the  thing  to  be  reclaimed  had  been  transferred 
and  settled,  the  argument  contained  in  the  judgment 
of  liiat  very  learned  Judge  the  Master  of  the  Bolls 
would  have  prevailed.  But  if  the  subject  of  the 
covenant  is  nothing  in  the  world  more  than  that  which 
is  matter  of  personal  liability,  and  the  covenant  is  to 
be  answered,  not  out  of  a  specific  fiind,  but  out  of 
general  funds,  then  the  fact  that  the  pensions  to  be 
equally  answered  out  of  the  general  fund  are  them- 
selves continued,  will  not  in  the  slightest  degree 
prejudice  or  affect  the  right  of  the  covenantee  to  bring 
that  action  and  prosecute  that  claim,  which  is  clearly 
given  to  him  upon  the  event  which  has  happened,  and 
which  there  is  not  a  word  in  this  Act  of  Parliament  by 
any  species  of  implication  in  the  smallest  degree  to 
release  or  prevent  the  prosecution  of. 

But  I  am  by  no  means  satisfied  that  the  word 
"pensions"  is  to  be  read  as  the  argument  of  the 
respondent  would  require — namely,  the  pensions  given 
by  the  deed  of  1770.  There  might  be  and  there 
are  indications  of  there  being  many  extrinsic  things 
that  would  answer  the  word  "pensions"  and  satisfy  its 
meaning  without  assuming  that  it  was  intended  to 
devote  those  pensions  payable  under  the  deed  of  1770, 
and  the  onus  would  lie  upon  the  respondent  to  prove 
that  the  state  of  things  was  such  that  the  word 
"pensions"  would  have  no  extrinsic  thing  to  answer 
or  satisfy  its  meaning,  save  the  i>ensions  under  the 
deed  of  1770,  an  onus  which  the  Secretary  of  State  for 
India  has  by  no  means  discharged. 

Another  argument  arising  upon  this  56th  section 
was  this,  that  the  woi*d  "pro\i8ions,"  which  occurs  in 
the  latter  part  of  the  clause  in  connection  with  these 
words — namely,  "all  other  laws,  regulations,  and 
provisions  " — ^must  be  taken  to  be  used  here  as  a  word 
comprehending  the  deed  of  1770,  and  the  provision 
thereby  made  for  the  officers,  soldiers,  and  widows. 
But  it  is  impossible  to  give  any  acceptation  to  tliat 
suggestion  ;  the  word  "provisions"  is  clearly  intended 
here  to  indicate  ordinances,  rules,  directions  ;  things 
ejusdcm  generis  with  the  things  denoted  by  tlio 
words  with  which  it  is  found  in  company— namely. 
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things  answering  to  laws  and  regulations.  Yonr  Lord- 
ships will  observe  also  that  the  antecedent  words  are 
—  not  that  the  forces  and  the  persons  hereafter 
enlisting  shall  have  the  benefit  of  the  provisions,  but 
that  the  forces  and  persons  hereafter  enlisting  shall 
continue  and  be  subject  to  all  Acts  of  Parliament, 
laws  of  the  Government  of  India  in  Council,  and 
articles  of  war,  and  all  other  laws,  regulations,  and 
provisions  relating  to  the  East  India  Company.  The 
word  ''provisions,"  therefore,  was  clearly  not  intended 
here  to  mean  anything  in  the  sense  in  which  we  often 
now  use  the  word  ''provisions" — ^namely,  as  a  material 
benefit  in  the  form  of  an  allowance  of  pension  or 
gratuity,  but  "  provisions  "  is  here  used  in  the  sense 
of  regulations  or  rules,  in  conformity  with  the  mean- 
ing of  the  other  words  "  laws  and  regulations." 

The  argument  is  rested  in  the  judgment  of  his 
Honour  the  Master  of  the  Rolls  upon  the  words  of  the 
58th  section  ;  there  it  is  said  that  the  ofiScers  who  are 
transferred  from  the  East  India  Company  for  the  pur- 
pose of  the  legacy,  shall  be  so  transferred  without 
prejudice  to  any  claims  of  pension  or  "any  claims  on 
the  various  annuity  funds  of  the  several  Presidencies 
in  India,"  which  they  might  have  had  if  the  Act  had 
not  passed.  It  is  impossible  to  hold  that  these  words 
are  intended  of  necessity  to  designate,  or  do  designate, 
the  particular  provisions  under  the  deed  of  1770, 
seeing  that  there  are  other  things  that  sufiiciently 
answer  them  ;  but  it  is  perfectly  immaterial  whether 
they  do  or  do  not,  because,  if  I  had  found  a  positive 
declaration  by  the  Legislature  in  clear  and  definite 
language  that  the  transferred  troops,  and  their  suc- 
cessors in  the  service,  should  have  the  full  benefit  of 
retiring  pensions  for  themselves  and  allowances  for 
their  widows,  and  all  the  other  advantages  designated 
by  the  deed  of  1770,  yet  such  positive  enactments, 
unless  they  were  accompanied  by  an  enactment  releas- 
ing or  prohibiting  the  claim  of  Lord  Clive*s  repre- 
sentative under  the  covenant,  would  not,  in  my  view 
of  the  law  and  of  the  operation  of  the  Act  of  Parlia- 
ment, in  any  manner  have  availed  to  take  away  the 
right  of  action  under  that  covenant  either  directly  or 
indirectly — not  directly,  certainly,  for  there  is  nothing 
in  the  Act  of  Parliament  in  the  smallest  degree  abro- 
gating a  private  right — nor  indirectly,  because  even  if 
those  words  had  been  found  in  the  statute,  they  would 
not  in  the  smallest  degree  have  interfered  with  the 
form  in  which  Lord  Clive*s  representative's  claim  arises. 
Xor  would  they  in  the  smallest  degree  have  created 
this  state  of  things;  namely,  the  impossibility  of 
answering  the  enactment  without  resorting  to  the 
fund  in  question. 

My  conviction,  therefore,  is,  that  this  view  of  the 
case,  which  was  the  view  taken  in  the  Court  below  by 
his  Honour  the  Master  of  the  Rolls,  is  a  view  radically 
erroneous,  and  that  the  error  originated  through  a 
mistaken  assumption  that  there  did  exist  both  in  law 
and  in  fact  a  separate  trust  fund,  and  that  tliat  separate 
trust  fund  was  the  subject  of  the  claim  made  by  the 


bill  under  the  covenant  of  the  deed ;  that  I  conceiTe 
is  a  mistaken  view  both  of  the  facts  and  of  the  law 
of  the  case,  and  it  follows  of  necessity  that,  con- 
sistently with  every  rule  by  which  Acts  of  Par- 
liament ought  to  be  interpreted,  especially  the  rule 
that  they  should  in  no  respect  interfere  with  or  pre- 
judice a  clear  private  right  or  title,  unless  that  private 
right  or  title  is  taken  away  per  diredumf  the  right  of 
action  under  the  covenant  remains  unaffected.  Upoi^ 
these  grounds  I  must,  therefore,  advise  your  Iioidsluiia 
to  dissent  from  the  view  taken  by  the  Master  of  the 
Rolls,  and  to  make  a  declaration  in  confonnity  sub- 
stantially with  the  prayer  of  the  bilL 

But  then  a  difficulty  arises  from  the  circnmstance 
that  the  extent  and  operation  of  the  covenant  in 
the  deed  are  themselves  limited  and  qualified  by 
the  insertion  of  the  words  that  bind  the  extent  of 
the  right  of  action,  and  bind  the  damages  to  be  re- 
covered in  that  action,  and  which  therefore  intro- 
duce the  necessity  of  ascertaining  how  much  will 
remain  firom  time  to  time  by  an  application  to  a  Court 
of  Equity,  such  as  that  which  has  been  made  by  this 
bill,  for  by  the  power  of  a  Court  of  Equity  alone  coold 
that  due  apportionment  be  made  which  would  extricate 
the  question  from  the  embarrassment  thrown  upon  it 
by  the  words  to  which  I  have  referred. 

Now  the  words  are,  that  these  five  lacs  shall  be  paid 
to  Lord  Clive's  representatives,  "  but  subject,  never- 
theless, with  the  interest  of  the  said  three  lacs  of 
rupees  in  the  proportion  the  said  sums  bear  to  each 
other,  to  the  payment  of  all  such  pensions  and 
annuities  for  the  lives  of  the  persons  then  entitled 
thereto  only  as  should  at  the  time  such  event  shonld 
happen  be  payable  out  of  or  chargeable  upon  the  tro^ 
fund." 

It  becomes  necessary,   therefore,  to  ascertain  the 
whole  number    of  charges  on  the  aggregate  fnud; 
viz.,   the  interest   at  eight  per  cent   on  the  eight 
lacs  of  rupees.     Then  it  becomes  necessary  to  appor- 
tion out  of  the  body  of  those  pensioners,  or  incum- 
brancers, that  relative  part  which  is  properly  attri- 
butable to  the  five  lacs.     Of  course  this  must  be  done 
in  an  equal  ratio.     What  I  mean  to  convey  by  an 
"equal  ratio"  is  this,  that  not  only  shall  the  same 
amount  of  pensioners  in  number  and  value  be  thrown 
upon  the  five  lacs  as  answers  the  just  proportion  which 
the  five  bear  to  the  eight,  but  also  that  in  ascertaining 
the  objects  to  be  henceforth  attributed  for  the  purposes 
of  this  account  to  the  five  lacs,  a  rule  shall  be  found 
to  make  those  objects— those  <mera — equal  in  point  of 
value  to  the  onera  that  will  be  left  to  be  answered  by 
the  three  lacs.     As  an  illustration  of  what  I  mean, 
let  mo  suppose  that  there    are  sixteen  pensioners. 
Then  of  those  sixteen  pensioners,  if  they  were  all  ol 
the  same  age,  it  would  be  easy  to  take  five-eighths 
and  attribute  them  to  the  five  lacs,  leaving  the  remain- 
ing three-eighths  to  be  attributed  to  the  three  lacsj 
but  if  there  are  a  great  number  of  pensioners  of » 
variety  of  ages,  then  they  must  be  clasBified,  and  an 
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equal  proportion,  namelyi  five-eigliths  of  the  whole  of 
each  doss,  must  be  attributed  to  the  five  lacs,  leaving 
an  equal  proportion,  namely,  three-eighths  of  the 
whole,  to  be  attributed  to  the  three  lacs. 

I  have  endeavoured,   as  far  as  it  is  possible,  to 
express  it  in  words,  to  frame  certain  suggestions  which 
I  will  take  the  liberty  to  read  to  your  Lordships  as 
the  rule  to  be  adopted  by  the  Judge,  at  Chambers  in 
ascertaining  those  several  proportions,  and  if  your 
Lordships  approve  of  it,  the  course  I  should  recom- 
mend you  to  adopt  would  be  this — not  immediately 
to  make  part  of  your  final  Order  by  your  vote  now 
these  very  words,  which  I  will  read  presently  to  you, 
but  approving  of  them  generally  for  the  purpose  of 
your  present  proceeding,  to  let  them  be  handed  to 
the  parties,  who  will  respectively  make — if  they  think 
proper — such  observations  and  suggestions  of  altera- 
tions as  they  may  deem  right  upon  them,  which  they 
shall  be  at  liberty  to  hand  in  to  the  clerk  of  Parlia- 
ment, who  will  communicate  with  me  in  the  first 
place,  and  then,  with  your  permission,  I  will  commu- 
nicate with  your  Lordships  upon  those  suggestions, 
and  the  final  Order  shall  then  be  in  that  manner 
ascertained  and  settled. 

With  these  observations  (if  your  Lordships  will 
forgive  me  for  trespassing  so  long  upon  your  time)  I 
will  read  the  form  in  which  I  would  submit  that  your 
Lordships'  Order,  subject  to  what  I  have  said,  should 
be  ultimately  framed,  that  it  may  take  the  place  of  the 
Order  of  dismissal  pronounced  by  the  Master  of  the 
Rolls — **  Declare  that  subject  to  the  payment  of  such 
of  the  annuities  and  pensions  properly  and  duly 
granted  by  the  East  India  Company,  under  the  pro- 
visions of  the  deed  of  the  6th  of  April,  1770,  before 
the  passing  of  the  Act  of  1858,  and  now  subsisting  as 
shall,  under  the  inquiry  hereinafter  directed,  be  found 
to  be  payable  out  of  the  interest  of  the  five  lacs  of  rupees 
in  the  deed  mentioned — ^the  appellant,  as  the  repre- 
sentative of  Lord  CHve  is  entitled  to  receive  from  the 
respondents  the  full  sum  of  five  lacs  of  sicca  rupees. 

"Refer  it  to  the  Judge  in  Chambers  to  ascertain 
what  annuities  or  pensions  granted  by  the  East  India 
Company,  under  the  deed  of  April,  1770,  were  in 
existence  at  the  passing  of  the  Act  of  1858,  and  are 
now  subsisting,  and  to  apportion  and  ascertain  such 
of  them  as  having  regard  to  the  whole  amount  of  the 
funds  applicable  under  the  deed,  and  the  whole 
number  of  the  pensions  subsisting  at  the  passing  of 
the  Act,  ought  now  to  be  attributed  to,  and  paid  out 
of  the  interest  of  the  said  five  lacs  of  rupees." 

I  will  stop  here  to  observe,  that  the  words  here  used 
"(he  whole  amoimt  of  the  funds  applicable  under  the 
deed,'*  may,  perhaps,  lead  to  a  little  misapprehension  ; 
because  your  Lordships  will  find  that  the  covenant  in 
the  deed  refers  only  to  the  five  lacs  and  the  three  lacs, 
^d,  therefore,  I  apprehend  that  the  24,1287.,  the 
amount  of  interest  due  at  the  time,  is  not  to  be  taken 
into  account.  It  should,  therefore,  be  "  a*  having  regard 
to  ikt  eight  lacs  of  rupees^  and  the  whole  number  of  the 


pensions  subsisting  at  the  passing  of  the  Act,  ought 
now  to  be  attributed  to,  and  paid  out  of  the  interest 
of  the  said  five  lacs  of  rux)ees,  and  declare  that  such 
part  of  the  five  lacs  as  shall  not  be  required  by  its 
interest  to  keep  down  the  pensions  that  shall  be  so 
apportioned,  such  interest  being  computed  at  eight 
per  cent.,  and  also  such  parts  of  the  last-mentioned 
principal  funds  (that  is,  the  five  lacs)  as  shall  be  from 
time  to  time  released  by  the  cesser  of  any  pension  or 
pensions,  ought  to  be  paid  over  by  the  respondent  to 
the  appellant,  and  decree  the  same  accordingly,  with 
liberty  to  apply  to  the  Court  below  from  time  to  time 
in  the  event  of  any  non-payment,  in  which  case  all 
questions  of  interest  are  reserved.** 

The    Lobds     Brouoham,    Wensletdale,     and 
Chelmsfoed  concurred. 

The  Lord  Chancellor  accordingly  moved  that  the 
decree  of  the  Master  of  the  Rolls  be  reversed,  and  that, 
subject  to  the  declarations  and  directions  thereinafter 
contained,  the  appellant  be  entitled  to  the  pajnnent  of 
five  lacs  of  rupees,  with  interest,  from  the  respondent, 
the  Secretary  of  State  for  India. 

Minvte. — Let  the  respondent  pay  to  the  appellant 
his  costs  of  suit,  up  to  and  including  the  hearing  before 
the  Master  of  the  Bolls,  and  reserve  further  considera- 
tion and  subsequent  costs,  including  those  of  the 
Attorney-General. 


Lords  JustioeB,       |  swainston  v.  Clay. 
22  April,  11  June,  1868.   ) 

Bankruptcy — Lien — Order  and  Ditposition — 
Registration  of  Bills  of  Sale^-ll  <fc  18  Vict, 
c  36. 

B  ds  By  shipbuilders^  having  entered  into  a  contract 
vrith  F  to  buHd  him  a  ship,  by  deed  assigned  the  con- 
tract  to  A  as  a  security  for  5001,  advanced  to  them  by 
A  for  the  purpose  of  building  the  ship,  and  by  the  same 
deed  gave  A  a  lien  on  the  ship  for  the  payment  of  the 
SOOl ;  the  contract  with  P  was  afterwards  cancelled, 
and  B  is  B  entered  into  a  new  contract  with  A  to  com' 
plete  and  sell  him  the  ship  for  1,150/.,  qf  which  the 
6001,  was  to  be  taken  as  part  payment.  BisB  became 
bankrupt  before  the  completion  of  the  ship : — 

Held,  that  the  cancellation  of  the  contract  with  F 
deprived  A  of  his  lien  {if  any)  under  the  deed,  but 
that  under  the  subsequent  contract  he  was  entitled  against 
the  assignees  in  bankruptcy  to  a  lien  on  the  ship  for 
the  5001. 

Qusere,  whether,  but  for  the  cancellation,  A  would  not 
have  had  a  lien  under  the  deed,  although  the  ship  was 
not  in  existence  at  its  date,  and  the  deed  was  not  regis^ 
tered  asabiUof  sale  under  the  17  A  18  Vict.  e.  36. 

This  was  an  appeal  from  the  decision  of  Stuart,  Y.  -C, 
reported  1  K.  B.  307. 
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On  the  lltli  of  April,  1862,  Briggs  &  Brown,  sliip- 
buUders,  mado  an  agreement  with  one  Fislier  to  build 
for  him  a  ship  of  certain  dimensions  and  tonnage  on 
certain  terms.  The  plaintiff  had  previously  advanced 
to  Briggs  &  Brown  5001.  for  the  purpose  of  building 
the  ship,  and  by  a  deed,  dated  the  12th  April,  1862, 
the  contract  with  Fisher  was  assigned  by  Briggs  & 
Brown  to  the  plaintiff  as  a  security  for  the  500/.  and 
further  advances,  and  by  the  same  deed  it  was  agreed 
that  the  plaintiff  should  have  a  lien  on  the  ship  and 
the  materials  for  building  it,  for  the  repayment  of  such 
sums. 

On  the  19th  of  May,  1862,  the  contract  between 
Briggs  &  Brown  and  Fisher  was  cancelled,  and  on 
the  20th  of  May  Briggs  &  Brown  made  an  agreement 
with  the  plaintiff  to  complete  the  ship  according  to 
certain  specifications,  and  sell  it  to  him  for  1,150/.,  of 
which  the  500/.  was  to  be  taken  as  part  payment. 

At  the  date  of  this  agreement  Briggs  &  Brown 
ware  in  a  state  of  insolvency,  but  this  was  not  known 
to  the  plaintiff.  On  the  2nd  of  June  they  became 
bankrupts,  and  the  defendants  were  appointed 
assignees. 

Neither  the  deed  of  the  12th  of  April  nor  the  agree- 
ment of  the  20th  of  May  was  registered  as  a  bill  of 
sale  under  tlie  17  &  18  Yict.  c.  36. 

The  Vice-Chancellor  having  held  that  the  plaintiff 
was  entitled  to  a  lien  on  the  ship  for  the  amount  due 
to  him  for  principal  and  interest  on  the  security  of  the 
deed  of  the  12th  of  April,  the  defendants  appealed. 

Bacotif  Q.C,,  and  WalUr,  for  the  respondent,  con- 
tended that  he  was  entitled  to  a  lien  under  the  deed  of 
the  12th  of  April,  of  which  the  ship-builders  could  not 
deprive  him  by  cancelling  their  agreement  with 
Fisher,  and  also  under  the  agreement  of  the  20th  of 
May.  The  7th  section  of  the  17  &  18  Vict.  c.  36, 
expressly  excepted  assignments  of  ships.  The  ship 
was  not  in  the  order  and  disposition  of  the  bankrupts, 
Eoldemeaa  v.  JRankin,  2  De  G.  F.  k  J.  258. 

MdlinSy  Q.C,,  and  T.  Stevens,  for  the  appellants. 
The  deed  of  the  12th  of  April  could  not  give  the 
respondent  a  lien  on  a  ship  which  was  not  then  in 
existence, 

MuekUno  r.  Mangles^  1  Tann.  318  ; 
Woods  T.  RusseU,  5  B.  &  Aid.  942  ; 
Clarice  y.  Spmoe,  4  Ad.  A;  £.  448 ; 
Tarling  v.  Baxter,  OB.  kC,  360  ; 
Holroyd  v.  Marshall,  9  Jur.  (K.  8.)  213. 
But  if  such  a  lien  had  been  created,  it  ceased  when 
Fisher's  agreement  was  cancelled.    The  exception  in 
the  Bills  of  Sale  Act  applied  only  to  a  complete  ship 
capable   of  being   registered   under    the    Merchant 
Shipping  Act.    Both  the  deed  of  the  12th  of  April 
and  the  agreement  of  the  20th  of  May  ought  to  have 
been  registered  as  bills  of  sale. 

The  latter  agreement  was  void  on  the  ground  of 
fraudulent  and  nndue  preference.    The  riiip  was  in 


the  order  and  disposition  of  the  bankrupts  at  the  time 
of  their  bankruptcy. 

WalUr,  in  reply,  cited, 
The  Thames  Iron  Works  and  Ship-Building  Cm- 
pany  v.  The  Patent  Derrick  C&mpany,  IJ.  &H. 
93; 
Be  AttwaUr,  1  N.  R.  170. 

TuBKER,  L.  J.,  said,  that  three  defences  had  bees 
set  up  against  the  respondent's  claim  under  the  deed 
of  the  12th  of  April,  viz.  :— Ist.  That  the  ship  wu 
not  in  existence  at  the  date  of  the  deed.     2nd.  Thtt 
the  deed  was  void  as  against  the  assignees,  for  want 
of  registration  under  the  Bills  of  Sale  Act     3nl.  That 
the  lien  was  destroyed  by  the  cancellation  of  the 
agreement  with  FLsher.     He  thought  that  the  third  of 
these   objections  must  prevail,   which  mado  it  on- 
necessaiy  for  him  to  express  an  opinion  upon  the 
other  two  ;  but  he  might  say  that  he  was  by  no  means 
satisfied  of  the  validity  of  either  of  them,   because 
there  might  be  a  title  in  Equity  where  there  was  no 
title  at  Law ;  and  he  was  not  clear  that  the  deed  of 
the  12th  of  April,  being  an  assignment  of  a  ckitse  ia 
actum,  came  within  the  provisions  of  the  Bills  of  Sale 
Act. 

The  respondent,  however,  claimed  a  lien  also  under 
the  agreement  of  the  20th  of  May,  and  to  this  daim 
again  three  objections  had  been  raised,  viz.  : — ^Ist 
The  non-registration  of  the  agreement  2nd.  That 
the  ship  remained  in  the  order  and  dispa<dtion  of  the 
bankrupts.  3rd.  That  the  agreement  was  void,  on 
the  ground  of  undue  preference  of  the  respondent  over 
the  other  creditors.  But  it  was  clear  that  the  BiUs  of 
Sale  Act  had  no  reference  to  such  an  agreement  The 
case  of  Holdemess  v.  Rankin  was  a  sufficient  answer 
to  the  second  objection ;  and  he  thought  that  the 
evidence  failed  to  establish  the  chaigo  of  undue  pre- 
ference. The  agreement,  therefore,  was  valid ;  and, 
specific  performance  having  become  impossible,  the 
respondent  was  entitled  to  a  lien  on  the  unfinished 
ship  for  the  500/,  as  part  paid  purchase-money.  The 
decree  of  the  Vice-Chancellor  must  be  varied  by 
omitting  the  reference  to  the  deed  of  the  12th  of 
April,  and  declaring  the  Hen  to  extend  to  the  5001 
only.    There  would  be  no  costs  of  the  appeal 

Knight  Brttce,  L. J.,  concuxred ;  but  with  some 
hesitation  as  to  the  deed  of  the  12th  of  April 


IiordB  Justioes 

10,  11  June,  1863. 


'*  \  Stbsnb  v.  BacE. 
PeMlty^-^EguUabU  Relief, 


A,  being  indehted  to  Bin  a  sum  of  moneypayabU  by 
instalments,  and  having  made  dtfauU  in  payment  of 
an  instalment,  executed  a  deed  whereby,  ineontid^ration 
of  B  forbearing  to  take  proceedings  in  bankrvptcy 
against  hdm^  he  covenanted  to  pay  the  debt  I9  fitsk 
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iiistalmentSf  with  a  provisOf  that,  if  he  should  make 
default  in  paymetU  of  any  instalment,  the  whole  debt 
should  he  immediately  recoverable : — 

Held,  tJiat  the  proviso  was  not  a  penalty  against 
which  relief  could  de  had  in  Equity^  but  an  essential 
part  of  the  security  created  by  the  deed. 

This  was  an  appeal  from  the  decision  of  Yice- 
ClumcelloT  Stuart,  reported  ante,  p.  12. 

The  plaintiff,  owing  the  defendant  a  sum  of  money 
payable  by  instalments  under  an  award,  on  the  1st 
of  January,  1862,  made  default  in  payment  of  an 
instalment,  whereupon  the  defendant  commenced 
proceedings  in  bankruptcy  against  him,  but  subse- 
quently agi'eed  by  deed  to  forbear  further  proceedings 
in  bankruptcy,  and  to  give  the  plaintiff  time  for 
payment  of  the  instalment  then  due,  upon  having 
the  whole  of  the  debt  which  remained  unpaid,  with 
interest,  and  a  further  sum  of  1002.  for  costs,  secured 
to  him  by  the  instalments  and  *'  in  the  manner  there- 
inaftcr  appearing."  The  plaintiff,  accordingly,  cove- 
nanted with  the  defendant  in  a  deed  of  the  15th  of 
Februar}%  1862,  to  pay  the  debt  and  100/.,  with 
interest,  by  instalments  extending  to  a  later  date  than 
the  original  instalments;  and  the  deed  contained  a 
proviso  and  covenant  by  the  plaintiff,  that  if  he  should 
make  default  in  the  payment  of  any  instalment^  the 
whole  should  be  at  once  recoverable. 

The  plaintiff  having  made  default  in  payment  of  an 
instalment  under  the  deed,  the  defendant  commenced 
an  action  against  him  for  the  whole  debt,  whereupon 
the  plaintiff  filed  a  bill  to  restrain  the  action  on  two 
grounds,  viz,  : — 

1st.  That  the  defendant  had  verbally  agreed  not  to 
enforce  the  proviso. 

2nd.  That  the  proviso  was  in  the  nature  of  a  penalty 
for  non-punctual  payment,  against  which  a  Court  of 
Equity  would  give  relief. 

The  Yice-Chancellor  granted  the  injunction  on  the 
second  groimd,  and  the  defendant  appealed. 

BcKon,  Q.O.,  and  Langioorthy,  for  the  respondent, 
contended  that,  as  the  whole  debt  was  not  due  at  the 
date  of  the  deed,  the  proviso  gave  the  defendant  a  new 
right  in  the  nature  of  a  penalty,  and  was  analogous  to 
a  proviso  in  a  mortgage  for  raising  the  interest  on 
failure  of  punctual  payment ;  they  also  relied  on  the 
alleged  verbal  agreement. 

Malins,  Q.C.,  and  Caldeeott,  for  the  appellant,  con- 
tended that  the  proviso  was  an  essential  part  of  the 
contract :  the  appellant's  evidence  disproved  the 
alleged  verbal  agreement. 

Langworthy,  in  reply. 

Knight  Britce,  L^J.,  said,  that  the  deed,  which 
had  been  executed  for  valuable  consideration  and  was 
binding  on  both  parties,  provided  that  the  payment  of 
a  debt  payable  at  a  fhture  time  should  in  a  particular 
event  be  accelerated.    To  such  a  proviso  the  doctrine 


of  equitable  relief  against  penalties  was  inapplicable. 
As  to  the  alleged  collateral  agreement,  the  prepon- 
derance of  evidence  was  strong  on  the  side  of  the 
appellant. 

Turner,  L.J.,  agreed  that  the  respondent  failed  to 
prove  the  alleged  collateral  agreement ;  and,  after 
referring  to  the  recital  in  the  deed,  said  that  the 
proviso  was  an  essential  part  of  the  security  given  to 
the  appellant  in  consideration  of  his  forbearance  to 
sue  for  the  instalment  then  due  at  the  date  of  the 
deed,  and  was  clearly  not  intended  as  a  penalty. 

The  bill  must  be  dismissed  with  costs,  but  there 
would  be  no  costs  of  the  appeal. 


lK)rds  Justices.  1   ^^^^  ^^  j^^^ 
11  Jt7N£,  1863.      J 

WiHr^Gomtructicm— 17  d:  IS  Vict,  c  113— 
Exoneration  of  Mortgaged  Estate, 

A  testator  bequeathed  his  residuary  personal  estate  to 
trustees  upon  trust  to  convert  the  same  into  m^oney,  and 
to  pay  thereout  all  his  just  debts,  funeral  and  tester 
mentary  expenses,  and,  after  full  payment  and  saJtisfaC' 
tion  thereof,  upon  otlier  trusts : — 

Held,  that  he  thereby  signified  an  intention  within 
the  mmning  of  the  17  <fe  18  Vict,  c.  113  to  make  his 
personal  estate  primarily  liable  to  pay  a  mortgage  debt 
affecting  his  real  estate. 

This  was  an  appeal  from  a  decision  of  the  Master  of 
the  Rolls  (reported  10  W.  R.  877)  to  the  effect  that 
a  testator,  who  bequeathed  his  residuary  penonal 
estate  to  trustees  upon  trust  to  convert  the  same  into 
money,  and  stand  possessed  thereof  upon  tiust  there- 
out, in  the  first  place,  to  pay  all  his  just  debt%  fimcral 
and  testamentary  expenses,  and,  after  full  payment 
and  satisfaction  thereof,  upon  other  trusts,  did  not 
thereby  *'  signify  a  contrary  or  other  intention  *'  within 
the  meaning  of  Locke  King's  Act,  17  ft  18  Vict  a  113, 
BO  as  to  make  his  personal  estate  primarily  liable  to 
the  payment  of  a  mort^psge  debt  affecting  hiB  real 
estate. 

JBetggaUay,  Q.C»  and  Archibald  Smithy  for  the 
devisees. 

W.  Pearson,  for  the  persons  interested  in  the  per- 
sonal estate,  admitted  that  the  case  could  not  be 
distinguished  from 

Eno  r,  Tatam,  1  N.  R.  529. 

The  Lords  Jitsticbb  reversed  the  decusion  of  the 
Master  of  the  Rolls,  and  declared  the  personal  estate 
to  be  primarily  liable  to  the  payment  of  the  mortgi^ 
debt. 


348 


THE  NEW  REPORTS. 


[20JxryE,  \m. 


Master  of  the  Bolls. 

11 .  Juins,  1863. 


rTHE  Official  Managke 
OF  THE  National  In- 

SUBANCE  AND  INVEST- 
MENT Association  v, 
Carstaiks  (2). 


Practice  —  Service    Abroad  —  Suit    concerning 
Stocks  or  Shares — Cons.  Ord.  X.  7 — i  db  5  ! 
WUL  4,  c.  82. 

In  a  suit  for  the  adminUtraUon  of  a  testcUor*8  per- 
sonaZ  estate^  consisting  in  part  of  stocks  or  shares  in 
England,  the  Court  has  jurisdiction  to  order  service  on 
a  defendant  abroad  under  Cons.  Ord.  X.  r.  7. 

Observations  on  Cookney  v.  Anderson,  2  N.  R.  140. 

This  was  a  motion  on  bohalf  of  the  defendant,  Mrs. 
Carstairs,  to  discharge  an  order  under  which  the  plaintiff 
had  served  her  In  France,  with  copies  of  the  bill  and 
the  interrogatories. 

The  bill  alleged  in  substance, 

That  Peter  Carstairs  was,  at  his  death,  indebted  to 
the  plaintiff  in  a  sum  of  1,686Z.  is.  5d.  upon  bills 
which  he  had  accepted  as  one  of  the  directors  of  the 
Times  Assurance  Company ; 

That  the  defendants,  Elizabeth  Carstairs  and  G.  £. 
Johnson,  were  the  surviving  executors  appointed  by  a 
will  of  Peter  Carstairs,  dated  the  10th  of  July,  1846, 
which  will  hod  been  proved  at  Madras  by  Mrs. 
Carstairs,  who  was  the  testator's  widow,  on  the  3rd  of 
April,  1862  ; 

That  Mrs.  Carstairs  had  refused  to  prove  this  will  in 
England,  but  had  possessed  herself  of  large  portions  of 
the  testator's  property  in  England ; 

That,  on  the  30th  of  April,  1863,  the  Court  of 
Probate  had  issued  a  citation  to  Mrs.  Carstairs  and  her 
children  to  take  out  probate  or  administration  to  Peter 
Carstairs. 

The  bill  was  filed  against  Mrs.  Carstairs  and  John- 
son, as  defendants,  and  sought  the  administration  of 
the  personal  estate  of  Peter  Carstairs,  the  appointment 
of  a  receiver,  and  an  injunction  to  restrain  the  de- 
fendants from  getting  in  such  personal  estate. 

On  the  7th  of  May,  1863,  the  Master  of  the  HoUs 
made  an  order  ex  parte.,  giving  the  plaintiff  leave  to 
serve  Mrs.  Carstairs,  then  residing  at  Boulogne,  with 
copies  of  the  bill  and  interrogatories,  and  fixing  the 
time  for  appearance  at  fourteen  days,  and  the  time  for 
answering,  pleading,  or  demurring,  not  demurring 
alone,  at  six  weeks,  from  the  date  of  service. 

Mrs.  Carstairs  entered  a  conditional  appearance  for 
the  purpose  of  making  the  present  motion,  which, 
when  first  made,  stood  over  as  reported  p.  255,  to 
enable  the  plaintiff  to  file  affidavits. 

The  affidavits  filed  by  the  pkintiff  stated  (inter 
alia)  that  Peter  Carstairs's  estate  included  twenty 
shares  in  the  Aldershot  Manure  Company,  and  that 
Mrs.  Carstairs  had  kept  her  address  secret  to  avoid 


being   served  with  legal  proceedings  in  connectioa 
with  Peter  Carstairs' 8  estate. 

Mrs.  Carstairs  had  not  filed  any  affidavit  disputing 
these  statements. 

Bobhause,  Q.C.,  and  Prendergast,  in  support  of  the 
motion,  contended  that  this  was  not  a  suit  wliich 
came  within  the  4  &  6  Will.  4,  c.  82,  and,  therefore, 
not  a  suit  in  which  an  order  for  service  abroad  could 
properly  be  made  under  Cons.  Ord.  X.  r.  7, 
Cookney  v.  AndersoTi,  2  N.  R.  140,  L.  C. 

Sdicyn*  Q.C.,  and  Roxburgh,  for  the  plaintiff,  Treie 
not  called  upon. 

The  Master  of  the  Rolls  considered  it  clear  that 
the  order  for  service  was  perfectly  good.  He  thouglit 
the  defendant's  counsel  were  under  some  miscon-cp- 
tion  as  to  what  the  Lord  Chancellor  had  inteoded  to 
decide  in  Cookney  v.  Anderson.  His  own  decisdon  in 
that  case  had  certainly  never  been  intended  to  lead  to 
the  consequences  here  contended  for.  From  such  a  con- 
tention, supposing  it  to  be  well  founded,  it  would  result 
that  if  a  man  died  in  England,  leaving  stocks,  shares, 
and  other  property  in  England,  his  duly  constituted 
executor  (the  proving  of  the  will  in  England  being 
for  this  purpose  immaterial)  might  depart  out  of  the 
jurisdiction,  and  thus  prevent  his  testator's  crediton 
from  taking  any  proceedings  to  have  the  estate  ad- 
ministered, because  they  had  no  charge  or  Hen  ui^n 
the  stocks  or  shares.  His  Honour  had  decided  Cookney 
V.  Anderson  independently  of  the  question  whether 
the  order  for  service  abroad  had  been  properly  made, 
upon  the  ground  that^  even  if  the  defendants  had 
appeared  voluntarily,  the  Court  would  have  had  no 
jurisdiction.  In  that  case  the  defendants  and  every- 
thing connected  with  the  suit  were  in  a  foreign 
country,  and  it  was  clearly  not  a  case  in  which  the 
Court  could  entertain  a  suit  for  winding  up  a  foreign 
company. 

Since  the  defendant  had  not  met  the  statements 
in  the  plaintiff's  affidavit,  as  she  might  have  done, 
he  must  assume  that  these  statements  were  correct, 
and  that  Peter  Carstairs's  estate  included  the  twenty 
shares  as  stated.  On  this  assumption,  ho  was  cf 
opinion  that,  although  the  plaintiff's  bill  might 
possibly  be  demurrable  upon  the  ground  that  there 
was  no  personal  representative  of  Peter  Carstaiis 
before  the  Court,  yet,  reserving  that  question,  th^ 
bill  was  one  to  which  the  defendant  could  no: 
have  successfully  demurred.  How  could  it  be  said 
that  this  was  not  a  bill  relating  to  shares  ?  He 
considered  the  greater  or  less  value  of  the  shares 
immaterial.  It  was  also  possible  th&t  it  might  appear 
from  the  defendant's  answer  that  the  testator  if" 
entitled  to  stock  as  well  as  shares.  He  thoo^t  the 
Lord  Chancellor's  decision  had  been  miaappiehended, 
and  that  he  had  not  intended  to  confine  th»  jnria^^ 

*  Srratum. — Ante,  p.   256,  coL  t  line  4 
Baffg<Map,  Q.C.,  read  Sdvf^n,  Q.C. 
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tion  as  to  ordering  service  abroad  to  suits  for  enforcing 
a  specific  lien  on  stocks  or  shares,  to  the  exclusion 
of  other  suits  in  which,  if  the  plaintiff  succeeded, 
property  of  that  kind  would  be  affected  by  the  decree 
of  the  Court 

Another  statement  in  the  plaintiff's  affidavits  brought 
the  defendant  within  the  terms  of  the  General  Order  as 
to  absconding  to  avoid  service,  Cons.  Ord.  X.  r.  6. 

Upon  the  question,  whether  the  bill  could  be  sus- 
tained in  the  absence  of  any  personal  representative  of 
Peter  Carstairs,  he  abstained  from  expressing  any 
opinion  favourable  to  the  plaintiff:  that  question  could 
not  be  raised  upon  the  present  motion. 

The  motion  must  be  refused  with  costs,  and  an 
unconditional  appearance  must  now  be  entered,  that 
being  the  understanding  upon  which  the  defendant 
had  been  allowed  to  enter  a  conditional  appearance. 
The  time  for  putting  in  an  answer  would  run  from 
the  time  of  the  defendant's  being  served,  the  twelve 
days  for  demurring  alone  from  the  present  day. 

Master  Of  the  Bolls.  |  j^  ^^^^ 

12  June,  1863.         ) 

Husband  and  Wife — Eqtiity  to  a  Settlement — 
Desertion  hy  HuBhand, 

A  hwband  having  deserted  his  wife  two  days  after 
(he  marriage  vnfhoiU  reasonahle  excuse,  and  not  Ttaving 
maintained  or  cohabited  \oith  her  sincCf  the  Court 
ordered  the  entirety  of  a  fund  in  Court  belonging  to 
the  wife  to  be  settled  tipon  her, 

'  This  was  a  petition  of  Elizabeth  Fumivall,  a  married 
woman,  by  Sarah  Ann  Hedgcock,  her  sister  and  next 
friend,  and  of  the  said  Sarah  Ann  Hedgcock,  respect- 
ing a  sum  of  stock  which  had  been  transferred  into 
Court.  By  the  will  and  codicil  of  one  "William  Ford, 
•Mrs.  FumivaU  was  entitled  to  an  annuity  of  1002.  for 
her  life,  to  be  increased  on  a  certain  event  to  2501. 
The  marriage  of  the  petitioner  took  place  on  the  26th 
of  February,  1846,  and  on  the  28th  of  February  in 
the  same  year  Mr.  Fumivall  deserted  his  wife,  and  had 
never  cohabited  with  or  supported  her  since  that  time. 
In  June,  1861,  a  decree  for  judicial  separation,  on  the 
ground  of  desertion  without  reasonable  excuse,  was 
made  in  the  Divorce  Court  at  the  suit  of  Mrs.  Fumivall, 
and  the  respondent,  her  husband,  was  then  condemned 
in  costs.  In  the  month  of  May,  1863,  the  surviving 
executor  of  William  Ford  transferred  into  Court,  under 
the  Trustee  Belief  Act,  a  sum  of  1,815/.  \2s,  \Qd. 
Consols,  to  answer  the  annuity  bequeathed  to  Mrs. 
Fumivall.  No  settlement  was  made  on  the  marriage, 
and  there  was  no  issue.  Ever  since  Mr.  Fumivall  had 
left  his  wife,  Mrs.  Fumivall  had  been  maintained 
exclusively  by  her  sister,  Sarah  Ann  Hedgcock,  the 
next  friend  and  co-petitioner. 

In  this  state  of  circimistances  the  petitioner  asked 
that  the  fund  in  Court,  or  a  competent  part  thereof, 


might  be  transferred  to  Sarah  Ann  Hedgcock,  or  that 
the  same  might  be  settled  upon  !Mrs.  Fumivall  for  her 
separate  use  to  the  exclusion  of  her  husband. 

Selwyn,  Q.C.  (Sehomberg,  with  him),  for  the  peti- 
tioners, cited,  on  the  propriety  of  the  transfer  into 
Court  by  the  executor, 

Wells  V.  Mald<m,  10  TV.  R.  364  ; 
and  in  support  of  the  first  alternative  of  the  prayer, 
asking  a  transfer  to  Sarah  Ann  Hedgcock, 

Ouy  V.  Pearkes,  18  Ves.  196. 

Pischerf  for  the  husband,  contended : — 
1st    That  Sarah  Ann  Hedgcock   was   improperly 
made  a  co-petitioner,  as  she  had  no  lien  on  the  fund, 
and  had  a  creditor's  remedy  at  law. 

2nd.  That  the  Court  would  not  settle  the  entire 
fund  on  the  wife,  there  being  no  imputation  of  blame 
on  either  side, 

Coster  V.  Coster,  9  Sim.  597 ; 
Carter  v.  Taggart,  1  De  G.  M.  &  G.  286; 
Pe  Erskin^s  Trusts,  1  K.  &  J.  302. 
[His  Honour  mentioned 

Barrow  v.  Barrow,  5  De  G.  M.  &  G.  782.] 
The  case  of 

Tidd  V.  Lister,  10  Hare,  140, 
was  also  refeiTed  to  in  the  course  of  the  argument. 

The  Master  of  the  Rolls,  after  deprecating  any 
inquiry  in  that  Court  into  the  conduct  and  motives 
of  the  married  parties,  said,  that  when  a  husband 
deserted  his  wife  only  two  days  after  marriage,  he 
should  assume  that  the  faiilt  was  his  rather  than  hers. 
The  terms  of  the  decree  for  judicial  separation  showed 
that  the  Divorce  Court  was  also  of  this  opinion.  His 
Honour  would  therefore,  as  far  as  depended  npou 
him,  prevent  the  husband  from  getting  any  portion  of 
the  fund. 

As  to  the  propriety  of  joining  the  wife's  sister  as  a 
co-]ietitioner,  and  asking  for  a  transfer  of  the  fund  to 
her,  his  Honour  regarded  that  as  an  act  of  bounty 
on  the  part  of  the  wife,  and  the  frame  of  the  peti- 
tion was  therefore  free  from  objection.  The  husband 
would  not  have  any  costs  of  the  petition. 

Master  of  the  Bolls.  1  Coventry  v.  Coventry. 
12  June,  1868.  J 

Settlement  —  Covenant  to  settle  after- acquired 
Property — Exception  of  Settled  Property — 
Separate  Use, 

A  coverumt  by  an  intended  wife  to  settle  Tier  after- 
acquired  property  **not  already  settled  to  her  separate 
itse,^*  does  not  bind  property  whtch^  at  the  time  of  Us 
aoquisilion,  is  settled  to  her  separate  use  absolutely. 

This  case  came  on  upon  motion  for  decree.  The  suit 
was  instituted  on  the  part  of  Mrs.  Coventry,  by  her  next 
friend,  for  the  puipose  of  obtaining  a  declaration  as  to 
the  tme  constmction  of  a  clause  in  her  marriage  settle- 
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ment.  The  settlement,  which  was  an  antc-nnptial 
settlement  of  the  lady's  fortune  in  the  nsual  form,  and 
was  executed  by  the  plaintiff  after  she  had  attained  her 
majority,  contained  the  following  covenant  to  settle 
after-acquired  property: — **And  it  is  hereby  further 
agreed  and  declared,  and  they  the  said  [intended  wife] 
and  [husband]  do  hereby  for  themselves  respectively, 
and  their  respective  heirs,  executors,  and  adminis- 
trators, covenant  and  declare,  promise  and  agree  with 
and  to  the  said  [trustees],  their  executors,  adminis- 
trators, and  assigns,  that  in  case  any  estate,  real  or 
personal,  shall  at  any  time  or  times  after  the  solemnisa- 
tion of  the  said  intended  marriage,  descend,  or  come 
to,  or  devolve  upon,  or  be  given,  devised,  or  bequeathed 
to  or  in  trust  for  her,  the  said  [intended  wife],  and  not 
"being  already  settled  to  her  separate  use,  they,  the  said 
[intended  wife  and  husband],  respectively,  or  their 
respective  heirs,  executors,  or  administrators,  shall 
and  will  do  and  execute,  or  cause  to  be  done  and  exe- 
cuted, all  acts  for  assigning  all  such  future,  or  addi- 
tional future,  or  other  real  or  personal  estate  of  the 
[intended  wife]  unto  and  to  the  use  of  the  said  [trustees] 
upon  the  trusts  hereinbefore  declared." 

By  the  will  and  codicil  of  Edmund  Walle  (who  was 
a  party  to  the  ante-nuptial  settlement),  the  plaintiff 
became  entitled  to  a  legacy  of  10007.  and  a  share  of  the 
roaldue  *'  for  her  sole  and  separate  use,  independent  of 
her  husband, "  and  her  receipts  alone  were  made  a  suffi- 
cient discharge  for  the  same. 

The  bill,  to  which  the  husband  of  the  plaintiff  and 
all  the  beneficiaries  were  made  parties,  prayed  a  de- 
claration that  neither  of  these  legacies  was  subject  to 
the  above  covenant  to  settle  after-acquired  property, 

Briatowe  for  the  plainti£ 

The  legacies  fall  within  the  description  of  property 
settled  to  the  separate  use  of  the  wife,  and  are  there- 
fore not  bound  by  the  covenant.  He  cited  for  the 
general  principle,  and  for  the  special  application  of  it, 

WaiougUy  v.  MiddleUm,  2  John,  ft  H.  844 ; 

ThonUcm  v.  Bright,  2  M.  &  Or.  280  ; 

Bamaden  v.  Smith,  2  Drew.  298  ; 

Brooks  V.  Keith,  1  Drew,  ft  Sm.  462  ; 
and  distinguished 

MUf(yrd  v.  PeOe,  17  Beav.  602, 

Chapman  Barber,  for  the  children,  conML. 

JdUiffe,  for  the  trustees  and  husband,  took  no  part 
ia  the  argument. 

The  Masteb  of  the  Rolls  was  of  opinion  that  the 
legacies  did  not  fall  within  the  covenant  The  excep- 
tions in  the  covenant  could  not  point  to  a  settlement, 
strictly  so  called,  in  which  a  life  estate  only  was  given 
to  thp  wife,  with  remainder  to  her  children ;  for 
property  **  settled  "  in  this  sense  by  a  stranger  could 
not  of  course  be  further  settled  by  any  act  of  the  wife. 
The  exception  could  only  apply  to  property  settled  on 
the  wife  for  her  separate  use  in  the  sense  of  her  having 
dbsoliUe  control  over  it.    It  was  true  that  the  wife's 


covenant  to  settle  property  in  respect  of  which  Ihe  jw 
mariti  was  not  excluded  would  be  in  all  cases  iih 
operative  during  the  husband's  lifetime,  but  it  woDid 
bind  her  personal  estate  not  reduced  into  possesoon  by 
him,  and  also  all  real  estate  of  inheritance  which  cuie 
to  her  during  the  coverture.     In  this  view  every  part 
of  the  covenant  had  a  definite  scope  and  meaning,  and 
as  the  Court  must  endeavour  to  give  effect  to  evety 
word,  his  Honour  would  make  a  dedaiation  in  ac- 
cordance with  the  plaintifl^s  contention.    The  costs  of 
all  parties  to  be  taxed  as  between  solicitor  and  dimt, 
and  paid  out  of  the  fund. 

MaatePoftheBollB.  J  fobsibi  •.  Davibl 
12,  19,  June,  1863.        ) 

Practice — Costs  as  between  SoltcUor  and  CUaA 
—  Taxation  —  CofmUtation  toUh  Qiuaii 
Counsel* 

Costs  incurred  in  consulting  a  Qween*s  counatl  at  to 
the  propriety  of  extending  the  limits  of  a  Chanotry  wt, 
and  of  praying  (tddUional  relief,  allowed  in  taxatm  as 
betioeen  solicitor  and  elietU. 

It  makes  no  difference,  that  the  result  of  the  corm^ 
tion  is,  that  the  biU  stands  as  originally  drawn  iy  ^ 
junior  counsel. 

This  was  a  petition  of  a  Mrs.  Forster  (the  plaintiff 
in  the  cause),  by  her  next  friend  to  revise  a  taxation  of 
the  costs  of  the  suit  Tinder  the  following  drcom* 
stances.  It  appeared  that  after  instructions  had  been 
laid  before  counsel  to  settle  a  bill  for  the  purpose  of 
appointing  new  trustees  of  the  plaintiff's  maniage 
settlement,  and  a  draft  bill  prepared  accordingly,  it  had 
suggested  itself  to  the  legal  advisers  of  the  plaintiff 
that  the  limits  of  the  suit  ought  to  be  extended, 
so  as  to  comprise  also  a  rectification  of  the  plaintiiTs 
marriage  settlement.  Before,  however,  signing  the 
amended  bill,  the  junior  counsel  required  that  Ur. 
Bacon,  Q.C.,  whose  advice  had  been  already  taken 
with  reference  to  the  disputes  between  the  plaintiff 
and  her  husband,  should  be  consulted  upon  the  pro- 
priety, under  the  peculiar  circumstances  of  the  caae, 
of  filing  an  extended  bill.  This  was  accordingly 
done,  and  the  result  was,  that  Mr.  Bacon  advised  that 
the  new  matter  should  be  struck  out,  and  the  sait 
confined  within  its  original  dimensions. 

The  order  on  further  direction  gave  the  pjaintiffand 
the  defendants  tiieir  costs  of  the  suit,  as  between  solictor 
arid  client.  The  Taxing  Master  at  the  instance  of  the 
defendants  disallowed  to  the  plaintiff  the  costs  is* 
curred  in  consulting  Mr.  Bacon  as  to  the  propo^d 
alteration  of  the  frame  of  the  bill,  principally  on  the 
ground  that  the  result  of  the  consultation  was,  that 
the  proposed  extension  was  ultimately  given  up. 

The  petition  prayed  that  these  items  miglit  be 
allowed  to  the  petitioner  as  part  of  the  costs  of  ^ 
suit 
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Sduyyny  Q,C.,  and  B^vUly  for  the  petitioner;  aad 
Hardy  for  Mr.  Forster,  the  husband,  sapported  the 
prayer  of  the  petition. 

BaggdHay^  Q.C.  {Gardiner  with  him),  for  the  trus- 
tees of  the  plaintiff's  marriage  settlement,  eotUrd. 

The  Master  of  the  Rolls  said,  the  matter  was  one 
of  considerable  importance,  and  he  shonld  take  time 
to  consider,  his  present  impression  being  that  these 
costs  ought  to  be  allowed. 

19  Juke,  1863. 

His  Honour  renudned  of  the  same  opinion.  The 
result  of  the  consultation  with  the  Queen's  counsel 
could  not  aiSect  the  case.  It  could  not  make  any 
difTerence  that  the  additional  relief  adopted  by  the 
junior  counsel,  was  ultimately  abandoned  after  con- 
sulting with  the  senior.  The  costs  were  costs  which 
a  client  would  have  to  pay  his  solicitor  in  an  ordinary 
case,  and  must  be  allowed  as  falling  within  the  terms 
of  the  costs  awarded  by  the  order. 


sole  plaintiff,  considered  that  the  dismissal  oouM  not 
be  with  costs. 

ilftnufo.— Plaintiff  consenting  to  dismiss  the  bUl, 
order  accordingly. 


Stuart,  y.-0.    I   cboss  v.  Ceoss. 
11  June,  1868.      ) 

Practice — Death  of  Defendant. 

Semble,  Vu  exeeutora  of  a  defendant,  toko  has  died 
defore  decree,  may  obtain  an  order  that  the  plaintiff 
revive  the  suit  within  a  limited  time,  or  that  the  bill  he 
dismissed  as  against  them  .— 

Secus,  the  dismissal  mil  he  without  costs. 

This  suit,  as  originally  constituted,  was  between 
James  Cross,  plaintiff,  and  Henry  Cross  and  William 
Heaton,  defendants.  William  Heaton  had  been  dis- 
missed, and  afterwards,  but  before  decree,  Henry 
Cross  died. 

Bacon,  (l»C.  {B,  L,  Chapman,  with  him),  moved,  on 
behalf  of  the  executors  of  Heniy  Cross,  that  the 
plaintiff  should  be  ordered  to  revive  the  suit,  or  that 
the  bill  should  stand  diEonissed. 

GiU,  for  the  plainti£^  consented  to  dismiss  the  bill 
without  costs. 

Bacon,  Q.0,,  contended  that  it  ought  to  be  dismissed 
with  costs, 

Norton  v.  White,  2  De  G.  M.  &  G.  678  (over- 
ruling 
Beeves  v.  Baker,  13  Beav.  115). 

GUI,  eontrii, — ^The  executors  cannot  apply  for  a  dis- 
mL<»aL  They  are  not  defendants,  and  l^e  83rd  Conso- 
lidated Order,  r.  10,  applies  to  defendants  only.  In 
Norton  v.  Whdte,  the  defendant  died  after  decree. 

Stuart,  V.-C,  after  refemng  to  Morgan  (p.  609, 
note  hf  8rd  ed.),  as  to  the  rule  in  case  of  the  death  of  a 


-«.     J   V  -C    ( ^"^^^  *•  ^^^  Official  Manager 
11  June,  1863.     )     °'  ™=  National  Insurance 

\     AND  Investment  Society. 

Practice — Motion  to  Dismiss — Replication — 

Contempt, 

A  plaintiff  in  contempt  may  file  areplicaiion;  and 
Oie  replication  so  filed  is  an  answer  to  a  motion  to 
dismiss  his  hill  for  want  of  proseciUion. 

Tins  was  a  suit  instituted  for  the  purpose  of  restrain- 
ing on  action  at  law  to  recover  a  sum  alleged  to  be  due 
from  the  plaintiff  to  the  defendant 

Wood,  y.-C,  granted  an  injunction  till  the  hearing ; 
bat,  at  the  same  time,  made  an  order  requiring  the 
plaintiff  to  pay  the  sum  in  question  into  Court  The 
plaintiff  did  not  do  so,  and  was,  therefore,  in 
contempt 

No  step  having  been  taken  in  the  suit  for  a  con- 
siderable time,  notice  of  motion  was  given  by  the 
defendant  to  dismiss  the  bill  for  waht  of  prosecution ; 
and  to-day, 

Boxhurgh  moved  accordingly. 

Joyce,  for  the  plaintiff,  stated  that  replication  had 
been  filed  yesterday. 

Boxburgh  urged  that  the  plaintiff  was  in  contempt, 
and  could  take  no  step  in  the  suit  till  he  had  purged 
the  contempt 

Wood,  Y.-C,  said,  that  the  replication  was  a  com- 
plete answer  to  the  motion  to  dismiss.  The  proper 
course  for  the  defendant  was  to  move  to  have  the 
replication  taken  off  the  file. 

Jfinii^.— Motion  refused,  the  plaintiff  paying  the 
costs. 


Wood,  V.-C. 

11  June,  1863. 


Be  The  Lite  Abstjrancb 

Treasttry. 
Ex  parte  Pepper. 

Practice — Bankruptcy  Act,  1849,  «.  182 — 
Discharge  of  Prisoner — Contempt — Proof 
against  Estate  of  Bankrupt  Contributory 
under    Winding-up  Acts, 

The  official  manager  of  a  joint-stock  company  which 
is  being  wound  up  under  the  Acts  of  1848,  1849,  ougM 
not  to  prove  against  the  estate  of  a  hankrupt  contributory 
for  sums  due  to  the  company,  without  the  order  of  the 
Court 

If  the  official  manager  does  prove  unthmU  such  order, 
a  contributory,  who  has  been  imprisoned  wider  an 
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aticvchment  for  a  breach  of  an  order  of  the  Cofwrij  re- 
quiring him  to  pay  certain  calls  in  respect  of  his  shares^ 
is  entitled  to  his  discharge^  under  section  1%^  of  the 
Bankruptcy  Act,  1849. 

This  was  a  motion  for  the  discharge  of  Tobias 
Pepper  from  custody,  imder  the  following  circum- 
stances : — 

The  Life  Assurance  Treasury  was  being  wound  up 
by  order  of  this  Court,  under  the  Acts  of  1848,  1849, 
and  Pepper  was  placed  on  the  list  of  contributories  in 
respect  of  38,000  shares  of  11.  each,  which  were  held 
by  him.  On  the  5th  of  August,  1862,  an  order  was 
niade  for  the  payment  of  certain  calls  in  respect  of 
these  shares  ;  and  on  the  8th  of  March,  1863,  Pepper 
was  arrested  under  an  attachment  for  breach  of  this 
order.  Having  subsequently  been  adjudged  a  bank- 
rupt, ho  applied  on  the  8th  of  May,  1863,  to  the 
commissioner  in  Bankruptcy  for  a  discharge,  which 
was  refused  him,  on  the  ground  that  the  Commissioner 
had  no  jurisdiction  to  dischaige  a  person  in  custody 
for  contempt  of  this  Court.  On  the  25th  of  May,  the 
official  manager  proved  under  the  bankruptcy  for  the 
sum  due  in  respect  of  the  call ;  and  afterwards  voted 
in  the  election  of  the  assignee.  On  the  28th  of  May, 
Pepper,  with  the  assent  of  the  official  manager,  re- 
newed his  application  to  the  Commissioner,  who 
declined  to  make  any  order,  in  consequence  of  the 
opposition  made  by  the  creditors'  representative  of  the 
company. 

Sargoodf  on  behalf  of  Pepper,  now  uiged  that  he 
was  entitled  to  his  discharge,  under  section  182  of  the 
Bankruptcy  Act,  1849,  by  virtue  of  which  a  creditor 
who  proves  a  debt  under  a  bankruptcy  is  deemed  to 
have  elected  to  take  the  benefit  of  the  fiat  or  petition 
for  the  abjudication,  and  to  have  relinquished  his  right 
to  proceed  against  the  bankrupt  The  official  manager 
having  proved,  the  creditors*  representative  had  no 
right  to  be  heard  in  the  matter. 

Soo^rgh,  for  the  official  manager,  offered  no  oppo- 
sition. 

C.  T,  SwanHonf  for  the  creditors'  representative,  I 


opposed  the  dischai^  of  the  bankrupt,  on  the  ground 
that  he  had  been  guilty  of  gross  fraud.  The  effect  of 
the  proof  was,  that  an  arrangement  with  the  debtor 
was  entered  into,  and  the  creditors'  representatire 
being  a  necessary  party  to  aU  compromises,  had  a 
right  to  be  heard  in  reference  to  the  discharge  of  the 
debtor. 

[Wood,  y.-C,  inquired  whether  the  official  manager 
had  acted  under  the  order  of  the  Court  in  proving 
under  the  bankruptcy. 

ItoQcburgh  replied  that  he  had  not  obtained  an  order.] 

Sargoodf  in  reply,  submitted  that  the  right  of  the 
debtor  could  not  be  prejudiced  by  the  official  managEi 
having  neglected  to  apply  to  the  Court  of  Chancery 
for  an  order  to  prove  under  the  bankruptcy.  The 
Court  of  Bankruptcy  recognised  the  title  of  the  official 
manager,  and  made  no  inquiry  whether  he  was  acting 
under  the  order  of  this  Court. 

Wood,  V.-C,  said  that  the  official  manager  had  no 
right  to  prove  under  the  bankruptcy  without  an  order 
of  the  Court.  The  bankrupt,  however,  was  not 
deprived  of  his  right  to  a  discharge  by  the  neglect 
of  the  official  manager,  such  neglect  being  a  matter 
between  the  official  manager  and  those  whom  he  repre- 
sented. In  like  manner  it  had  been  held  under  the 
old  Bankruptcy  Acts,  that  though  it  was  provided  that 
the  assignees  should  not  institute  a  suit  withoat  the 
assent  of  the  creditors,  yet  that  the  want  of  an  aver- 
Dient  that  the  suit  was  instituted  with  such  assent  did 
not  form  a  ground  of  demurrer.* 

The  motion  was  granted,  and  the  creditors'  repre- 
sentative was  allowed  his  costs.  The  question  of  the 
official  manager's  costs  was  adjourned  to  Chambers, 
his  Honour  being  of  opinion  that  some  explanation 
ought  to  be  given  of  his  neglect  to  obtain  the  requisitd 
order. 

Note\ — See,  as  to  a  similar  point  under  the  Act  of 
1849, 

Lee  V.  Sangster,  2  C.  B.  (n.  s.),  1, 
where  the  Court  refused  to  stay  an  action  at  the  in- 
stance of  the  defendant,  on  tiie  ground  that  it  was 
brought  without  the  leave  of  the  Comminioner. 
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In  the  Matter  of  the  Suit  of  Foster 

V.  Foster  and  Berridoe. 

Ex  parte  Berridoe. 

Writ  of  Prohibitum — Party  aggrieved — Court 
of  Divorce — Jurisdiction  of — 20  <b  21  Vict 
c,  85,  M.  27,  28,  33,  34. 

A  co-respondent  to  a  tiiit  in  the  Divorce  Court  for 
disaolvUon  of  marriage  who  has  been  found  guilty  of 
adultery,  and  has  been  adjudged  to  pay  the  ynfe*8  costs 
of  the  suit,  is  not  entitled  ex  debiV>  jnstitise  to  a  wrii  of 
prohibition  against  the  Judge  of  thai  Court,  even  where 
such  Judge  has  decreed  a  dissolution  of  tJie  marriage  in 
question,  and  in  so  doing  has  exceeded  his  jurisdiction  ; 
f^w  is  such  co-respondent  a  party  aggrieved  in  such 
manner  thai  the  Court  will  in  its  discretion  grant  a 
\crit  of  prohibition  upon  his  application : — 

Semble,  per  Cock  burn,  C.J.,  and  Blackburn,  J., 
OuU  a  writ  of  prohibition  out  of  the  Court  of  Queeii*s 
Bench  will  lie  against  the  Court  of  Divorce^  where  the 
latter  Court  exceeds  its  jurisdiction. 

And  Semble,  per  Crompton  and  Blackburn,  JJ., 
that  when  the  question  arises  whether  or  not  the  dissolu- 
iion  of  any  particular  marriage  is  a  matter  loithin  the 
jurisdiction  of  the  Court  of  Divorce,  sucJt  qttestion  is  to 
be  decided  by  that  Court,  subject  to  the  usual  appeal, 

Coleridge,  Q.C.,  on  behalf  of  Berridgo  the  co- 
respondent, had  obtained  a  rule  nisi  calling  upon  the 
Judge  Ordinary  of  the  Court  of  Divorce  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  oiit  of  this 
Court,  prohibiting  hira  from  any  further  proceedings 
in  the  suit  of  Foster  y.  Foster  and  Berridge, 

Tlie  suit  was  for  dissolution  of  marriage.  The  respon- 
dent and  the  co-respondent  appeared  absolutely  to  the 
petition.  After^'ards  tlicy  applied  to  the  Judge 
Onlinary  for  leave  to  amend  their  appearance,  by 
putting  in  an  appearance  under  protest.  The  grounds 
of  that  application  were,  that  Mr.  and  Mrs.  Foster 
were  both  bom  in  India  of  Indian  parents ;  that 
they  had  both  lived  in  India  till  the  time  of  their 
marriage  ;  that  they  had  been  married  in  India,  and 
had  come  to  England  for  the  first  time  in  the  year 
1850  ;  that  in  1854  Mr.  Foster  had  returned  to  India, 
leaving  his  wife,  the  respondent,  in  England,  and  had 
only  returned  to  England  in  1860,  or  1861,  for  the  pur- 
pose of  instituting  the  proceedings  then  pending  ;  and 
that  therefore  the  Court  of  Divorce  had  no  jurisdiction 
to  entertain  a  petition  for  the  dissolution  of  the  mar- 
riage between  the  petitioner  and  the  respondent.  The 
Judge  Ordinary  refused  the  application.  The  respon- 
dent thereupon  pleaded  to    the  jurisdiction   of  the 


Court,  but  the  Judge  Ordinary  ordered  the  plea  to  be 
removed  from  the  file  of  the  Court. 

The  cause  came  on  for  trial  before  the  Judge  Ordinary 
and  a  special  jury,  and  the  petitioner  obtained  a 
venlict  and  5000/.  damages  against  the  co-respondent. 
The  Judge  Ordinary  then  made  a  decree  nisi  for  the 
dissolution  of  the  marriage,  which  decree  was  still 
pending.  After  the  decree  nisi  one  Graham,  a  friend 
of  the  co-respondent,  intervened,  under  23  &  24  Vict, 
c.  144,  s.  7,  to  prevent  the  rule  from  being  made 
absolute,  but  the  Judge  Ordinary  held  that  he  could 
not  entertain  the  application,  and  dismissed  it 
accordingly. 

Lush,  Q,C.,  Mundell,  and  Gibbons,  showed  cause. 

1st.  A  writ  of  prohibition  cannot  go  from  this  Court 
to  the  Court  of  Divorce.  Under  the  provisions  of  the 
22  &  23  Vict.  c.  61,  s.  1,  the  Lord  Chancellor  and  all 
the  Judges  of  the  Superior  Courts  of  Law  are  members 
of  the  Court  of  Divorce.  Moreover,  an  appeal  lies 
from  that  Court,  first,  to  the  full  Court  of  Appeal, 
and  then  to  the  House  of  Lords  itself.  The  Court  of 
Divorce  deals  with  matters  over  which  the  Courts  of 
Common  Law  have  no  jurisdiction  or  control.  The 
precedents  of  prohibitions  against  the  Spiritual  Courts 
will  not  apply  here,  for  the  Court  of  Divorce  is  a 
Superior  Court,  and  deals  with  many  temporal  matters 
which  were  never  under  the  control  of  the  Spiritual 
Courts.  Every  Court,  moreover,  has  power  to  con- 
strue the  statute  which  gives  it  jurisdiction  : 
In  re  Bowen,  15  Jur.  1196. 

2nd.  The  applicant  has  no  locus  standi  to  ask  the 
Court  to  interfere  to  prevent  the  dissolution  of  the  mar- 
riage between  the  petitioner  and  the  respondent.  Under 
sect.  38  of  the  Divorce  Act,  the  Court  has  jurisdiction 
over  the  adulterer,  and  can  award  damages  against 
him,  and  can  make  him  pay  the  costs  of  the  suit, 
whatever  may  bo  the  result  of  the  suit  as  to  the  dis- 
solution of  the  marriage. 

3rd.  The  application  comes  too  late  : 
Full  V.  HxUchins,  2  Cowp.  422  ; 
GouM  V.  Gaffer,  5  East,  345; 

The  parties  having  once  appeared  absolutely,  they 
have  submitted  to  the  jurisdiction  of  the  Coui-t,  and 
cannot  protest  now.     They  ought  to  have  entered  an 
appearance  under  protest  in  the  first  place  : 
Chichester  v.  Donegal,  6  Mad.  375. 

Coleridge,  Q.C.,  Mellish,  Q.C.,  Dr.  Tristram,  and 
Willoughby,  in  support  of  the  rule. 

Ist.  The  petitioner  has  made  the  applicant  a  party 
to  a  suit  in  the  Court  of  Divorce  over  which  that 
Court  has  no  jurisdiction. 
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The  jurisdiction  of  the  Judge  Ordinary  rests  entirely 
upon  the  statute,  and  the  present  question  turns 
entirely  upon  ss.  27,  28,  33,  and  34  of  20  &  21  Vict 
c.  85.  This  petition  is  one  petition,  and  although 
the  petitioner  might  have  brought  a  petition  against 
the  co-respondent  alone,  yet,  haying  brought  this 
petition  against  both  respondent  and  co-respondent, 
he  cannot  now  treat  it  as  two  petitions  for  the  purpose 
of  having  jurisdiction. 

[CocKBUBN,  C.J.,  referred  to 
Robinson  y.  Rebiiwm  and  Lane,  IS.  ft  T.  362, 
and  27  L.  J.  M.  91.] 

2nd.  The  applicant  has  a  distinct  interest :  he  has 
been  ordered  to  pay  the  wife's  costs  of  the  suit ;  and 
therefore,  if  the  Court  had  no  jurisdiction  over  the 
suit,  he  is  a  party  aggrieved,  and  has  a  right  to  demand 
this  writ  tx  debito  justiticB.  And  if  he  has  an  interest 
in  any  part  of  the  suit,  and  is  aggrieved  in  respect 
thereof,  he  has  a  right  to  a  prohibition  against  the 
whole  of  the  suit,  and  may,  therefore,  demand  a  pro- 
hibition of  any  further  proceedings  in  the  dissolution 
of  the  marriage.  The  words  "  any  costs, ''  in  sect.  34, 
can  only  mean  any  costs  of  matters  over  which  the 
Court  has  jurisdiction. 

3rd.  The  Court  has  gone  beyond  its  territorial 
powers,  and  may  be  prohibited  : 

J)e  HahcT  V.  Quetn  of  Port'ugaly  17  Q.  B.  214,  per 
Campbell,  C.J. 

It  is  highly  desirable  that  foreigners  should  not 
be  liable  to  have  their  marriages  dissolved  in  this 
country,  where  different  laws  may  prevail  upon  that 
subject  to  those  which  exist  in  the  countries  where 
the  marriages  have  been  contracted. 

Dr.  Dcane,  Q,C.,  appeared  for  the  Judge  Ordinary, 
but  was  not  called  upon. 

CocKBTTRN,  C.J. — In  tliis  application  to  the  Court, 
no  doubt  more  than  one  question  of  great  perplexity 
arises.  There  is  the  question,  whether  the  jurisdiction 
over  marriage  and  divorce  is  to  be  exercised  according 
to  the  law  of  the  country  of  the  party,  at  the  time  of 
the  marriage,  or  according  to  the  law  of  the  country 
in  which  the  tribunal  is.     That  is  one  of  the  most 
difficult  quesrions  which  can  arise  upon  the  conflict  of 
laws,  and  I  am  glad  that  we  are  not  now  called  upon 
to  decide  it     Then,  again,  assuming  that  the  parties 
over  whom  the  Court  of  Divorce  claims  to  exercise 
jurisdiction,  arc  beyond  its  jurisdiction,  the  further 
question  arises,  whether  that  Court  is,  as  I  am  strongly 
inclined  to  think  it  is,  a  Court  against  which  this  writ 
wiU  lie.     However,  that  also  is  a  question  which  it  is 
not  necessary  that  we  should  now  decide.     "NVhat  we 
have  to  look  to  here  is,  in  the  first  place,  the  position 
of  the  party  who  makes  application  for  the  writ 
Berridge  is  a  stranger  to  the  suit ;  and  he  is  aggrieved 
by  the  senteope  of  the  Court  only  so  far  as  he  has 
been  aggrieved  by  being  adjudged  to  pay  the  wife's 
costs.    In  all  other  respects  he  is  in  nowise  aggrieved ; 
for  as  regarda  the  rest  of  the  penalty  which  he  incurs, 


it  is  to  be  observed,  that  the  suit  might  be 
either  against  him  alone,  or  against  him  as  co-respon- 
dent. I  concur  in  the  proposition,  that,  although  the 
Court  will  listen  to  an  application  from  a  stninger 
where  such  stranger  has  been  aggrieved,  yet  they  will 
not  entertain  the  application  of  any  person  ex  dtbito 
Ju8titi(z,  unless  it  proceeds  from  one  who  has  saffered 
by  an  actual  wrongful  exercise  of  jurisdiction  upon 
himself.  We  do  not  think  that  the  present  applicant 
has  been  aggrieyed  by  a  wrongful  exercise  of  juris- 
diction upon  him,  nor  do  we  think  that  this  is  a  case 
in  which  we  ought  to  exercise  our  discretion  in  faTour 
of  the  applicant  There  is  room  for  an  appesl  from 
the  decision  of  the  Court  of  Divorce  ;  and  the  appli* 
cant  ought  to  seek  for  his  remedy,  either  in  that  Court, 
or  in  an  appeal  from  it.  The  rule  ynM,  therefore,  be 
discharged. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion. 
I  feel  great  doubt  whether  an  application  for  a  writ  of 
prohibition  is  the  proper  mode  of  seeking  redress  in  i 
case  of  this  description  ;  because  it  does  seem  to  me, 
that,  under  section  27  of  20  A  21  Vict  c.  85,  the 
Judge  Ordinary  has  jurisdiction.  Whether  the  mar- 
riage is  a  marriage  under  the  proper  cognisance  of  the 
Court  of  Divorce,  is  a  question  of  fact,  and  mc<t 
depend  upon  numerous  circumstances  of  fact  The 
case  appears  to  me  to  be  rather  one  for  an  appeal^ 
than  for  a  prohibition. 

Cbompton,  J. — I  am  of  the  same  opinion.  Tbete 
is  great  difficulty  in  the  question,  whether  or  not  this 
marriage  is  within  the  scope  of  the  Act  Bat  I  d^ide 
this  matter  on  the  ground  that  this  party,  Berrid^, 
being  an  adulterer,  and  these  costs  having  been 
awarded  against  him  as  such,  ever3rthing  done  wis 
within  the  jurisdiction  of  the  Court  Section  84  of 
20  k  21  Vict.  c.  85,  gives  the  Court  power  to  orfpr 
all  costs  to  be  paid  by  the  adulterer,  if  the  adulter)' b6 
proved,  whether  a  dissolution  be  decreed  or  not.  If 
the  Judge  Ordinary  has  made  a  wrong  order,  that  is  a 
matter  of  practice.  To  the  question  whether  or  not 
the  Court  of  Divorce  is  not  really  the  Court  to  deci^Ie 
a  matter  of  this  kind,  I  answer  that  I  am  strongly  of 
opinion  that  it  is.  The  question  of  jurisdiction  in  a 
matter  of  this  kind  Is  one,  partly  of  law,  and  partlr 
of  fact ;  it  is  one  of  the  very  questions  which  that  hirb 
Court  was  created  to  decide,  subject  to  an  appeal  to 
still  higher  Courts.  It  is  not,  however,  necessary  to 
decide  that  point. 

Black BiTRK,  J. — I  am  of  the  same  opinion.  It  is 
not  necessary  to  decide  whether,  if  the  Court  of 
Divorce  were  to  exceed  its  jurisdiction,  a  writ  of  pro- 
hibition would  lie  against  it  I  incline  to  think 
that  it  would  lie,  notwithstanding  the  dignity  of  the 
members  of  the  Court  At  the  same  tim«  I  confess 
that  the  existence  of  an  appeal  to  the  HonM  flf  I^'^ 
is  a  strong  argument  the  other  way. 

Next  comes  a  question  which  is  of  Ai  Vg^ 
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importance,  and  must  soon  be  decided  in  some  Court — 
what  is  the  meaning  of  the  words  ''any  husband"  in 
sect  27  f  What,  for  example,  is  the  jurisdiction  of 
the  Court  of  Divorce,  where  a  foreign  husband  prays 
for  a  dissolution  of  a  foreign  marriage  ?  Again,  is  the 
decision  of  the  last-mentioned  question  within  the  juris- 
diction of  the  Court  of  Divorce  ?  That  point  has  not 
been  argued  before  us,  but  my  present  impression  is, 
that  whenever  the  question  of  jurisdiction,  under 
sect.  27,  does  arise,  it  must  be  decided  in  the  Court 
of  Divorce  itself,  subject  to  appeaL 

In  Comyn's  Digest,  "  Prohibition  C,"  I  find  it  laid 
down  that  "a  prohibition  ought  to  issue  ex  debUo 
justitioi:"  and  no  doubt  the  law  is  so,  where  the 
applicant  is  a  party  to  the  proceedings,  or  is  a  person 
aggrieved.  But  where  the  applicant  is  a  stranger  we 
must  ask  whether  he  is  a  person  aggrieved  by  the 
action  of  the  Court  against  which  he  seeks  a  prohi- 
bition. Here  I  think  the  applicant  is  not  aggrieved. 
He  has  no  interest  in  the  dissolution  of  this  marriage, 
and  he  was  liable,  under  any  circumstances,  to  pay 
damages.  The  Court  of  Divorce  has  involved  him  in 
a  portion  of  the  costs  of  the  suit ;  and  it  has  been 
argued  that,  if  the  Court  had  no  right  to  dissolve  the 
marriage,  it  had  no  right  to  order  him  to  pay  the  costs. 
But  I  do  not  so  read  the  Act :  I  take  it  to  mean  that 
if  it  be  proved  that  the  co-respondent  is  an  adulterer, 
then,  whether  the  petition  be  dismissed  or  not,  the 
Court  may  order  him  to  pay  the  wife's  costs ;  although, 
aa  a  general  rule,  the  Court  may  probably  make  the 
order  as  to  costs  follow  the  event  of  the  dissolution  of 
the  marriage. 

On  this  ground  I  think  that  the  rule  should  be  dis- 
chai-gcd. 

Ride  discJiarged, 


Q.  B. 

13  June,  1863 
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Bellamy  v»  Bavll. 


Bill  of  Sale — Registration — Insufficieni  Stamp — 
24  d:  25  Vict  c  91,  «.  34. 

The  registration  of  a  bill  of  sale,  which  was  duly  regis- 
tired  vnthin  twenty-one  days,  but  was,  at  the  time  of 
regisiratiorif  stamped  with  an  insufficient  stamp,  is  avail- 
(tlie  at  law,  and  siich  hill  of  sale  may,  upon  payment 
of  the  penalty  and  of  ike  deficient  duty,  be  received  in 
evidence  of  the  title  of  the  donee. 

This  was  an  interpleader  issue  directed  to  try  the 
right  to  certain  goods  seized  under  a  writ  oifi,  fa,  at  the 
suit  of  the  defendant,  and  claimed  by  the  plaintiff  under 
a  bill  of  sale. 

At  the  trial  before  Bramwell,  B.,  at  the  Guildford 
Summer  Assizes,  1862,  the  plaintiff  put  in  evidence  the 
bill  of  sale,  but  it  was  objected,  on  the  part  of  the 
defendant,  that  the  registration  of  the  bill  of  sale  was 
not  available  in  law,  because  the  bill  had  not  a  proper 
stamp.  It  appeared  that  the  bill  of  sale  bore  a  bs. 
stamp,  whereaa  it  should  have  been  stamped  with  a 


Is.  6(2.  stamp.  The  defendant  relied  upon  24  k  25 
Vict  c.  91,  s.  84,  by  which  it  is  enacted  that  **no 
copy  of  any  bill  of  sale  of  personal  chattels  shall  bo 
filed  in  any  Court  unless  the  original  shall  be  produced 
to  the  proper  ofiicer  with  whom  the  copy  is  to  be  filed, 
duly  stamped  with  the  duty  to  which  the  same  may  be 
liable,  and  no  deed  or  instrument  liable  to  stamp-duty 
shall  be  registered  until  the  same  is  duly  stamped." 

The  bin  of  sale  was,  however,  received  in  evidence 
upon  payment  of  the  penalty  and  the  deficient  duty, 
and  the  plaintiff  obtained  a  verdict,  subject  to  leave 
reserved  by  the  learned  Judge,  to  enter  a  non-suit  or  a 
verdict  for  the  defendant. 

In  Michaelmas  Term  last.  Lash,  Q,C.,  obtained  a 
rule  nisi  accordingly,  on  the  ground  that  the  registra- 
tion of  the  bill  of  sale  was  not  available  at  law. 

Philbrick  now  showed  cause. 

As  a  matter  qf  fact  this  bill  was  duly  registered  by 
the  proper  officer,  and  the  requirements  of  the  Bills  of 
Sale  Act  (17  &  18  Vict  c.  36),  which  was  intended 
solely  for  the  protection  of  creditors,  were  thereby 
satisfied. 

If  the  Legislature  had  intended  that  a  bill  of  sale 
should  be  void  if  it  were  registered  without  a  proper 
stamp,  they  would  have  used  express  words  to  that 
effect  In  the  absence  of  such  words  it  is  to  be  pre- 
sumed that  the  party  is  to  be  allowed  to  set  himself 
right  by  the  payment  of  the  usual  penalty,  and  of  the 
duty. 

Licsh,  Q.C.,  and  Sir  George  Ilonyman,  in  support  of 
the  rule. 

It  was  the  intention  of  the  Legislature  to  throw  the 
duty  of  seeing  that  the  bill  was  properly  stamped 
before  registration,  not  upon  the  officer  who  registers, 
but  upon  the  party  who  brings  the  bill  to  be  registered. 
The  Act  does  not  say  "before  you  register  you  shall 
stamp,*'  in  which  case  the  payment  of  a  penalty  might 
set  the  party  right ;  but  it  says  "  that  no  copy  of  any 
bill  of  sale  sJicUl  he  filed  unless  the -original  is  produced 
to  the  proper  officer  duly  stamped.** 

17  &  18  Vict  c.  86,  s.  1,  enacts  that  every  bill  of 
sale  shall  be  filed  within  twenty-one  days  "in  like 
manner  as  a  warrant  of  attorney  in  any  personal  action 
given  by  a  trader  is  now  by  law  required  to  be  filed.*' 
In 

Semple  v.  Nicholson,  4  H.  &  N.  298, 
the  Court  of  Exchequer  held,  that  an  unstamped 
warrant  of  attorney  was  not  available  in  law.  The 
object  of  s.  34  of  24  k  25  Vict  c.  91,  was  to  place 
bills  of  sale  upon  the  same  footing  as  warrants  of 
attorney. 

[Crompton,  J. — ^The  Court  of  Exchequer  do  not  say 
that  a  warrant  of  attorney  shall  be  void  for  want  of  a 
proper  stamp.] 

Crompton,  J.  —  1  am  of  opinion  that  this  rule 
should  be  discharged.  When  once  a  bill  of  sale 
has  been  registered  and  filed,  it  is  properly  registered 
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and  filed,  and  it  is  enough  if  it  be  stamped  afterwards. 
It  is,  no  doubt,  the  duty  of  the  officer  not  to  file  or 
register  a  bill  of  sale,  if  it  have  not  the  proper  stamp, 
and  I  think  that  this  section  was  intended  as  a  direction 
to  the  officer  to  that  effect  If  the  Legislature  had  in- 
tended that  the  want  of  a  proper  stamp  should  invali- 
date the  bill,  I  think  they  would  have  used  express 
words  to  the  effect  that  if  the  bill  were  not  stamped, 
it  should  not  be  valid.  I  am  the  more  induced  to 
believe  that  this  view  of  the  section  is  the  correct  one, 
when  I  look  at  the  second  clause,  which  goes  on  to 
say  that  ''no  deed  or  instrument  liable  to  stamp  duty 
shall  be  registered,  until  the  same  is  duly  stamped." 
I  cannot  think  that  the  Legislature  intended  to 
destroy  a  man's  title,  perhaps  to  estates  of  enormous 
value,  for  want  of  an  additional  half-crown  stamp.  I 
think,  on  the  contrary,  that  it  was  intended  that 
the  defect  might  be  cured  by  affixing  the  stamp 
afterwords. 

Blackburn,  J. — I  am  of  the  same  opinion ;  and  I 
think  that  the  construction  which  wo  put  upon  the 
Act  is  a  reasonable  one,  and  affords  sufficient  protec- 
tion to  the  revenue.  If  there  were  no  stamp  at  all, 
or  only  a  flagrantly  inadequate  stamp,  on  a  bill  of  sale, 
it  is  not  likely  that  the  defect  would  escape  the 
officer's  notice.  But  if  the  deficiency  were  slight,  it 
is  likely  enough  that  it  w^ould  escape  him  ;  and  in 
such  a  case  the  Legislature  did  not  intend  that  the 
registration  and  the  title  of  the  party  registering 
should  be  bad.  They  merely  intended  that  the  regis- 
tration should  not  be  good  until  the  penalty  was  paid, 

and  the  proper  stamp  affixed. 

Rule  discharged. 


Q.B. 

13  June,  1863 


.! 


POLDEN  V.  BasTABD. 


Discontinuous  Easement — Severance  of  Ovmership 
of  Two  Tenements — Wards  creating  an  Base- 
ment de  novo. 

Upo7i  the  severance  of  the  ownership  of  two  tenements^ 
a  discofUimwus  easement  over  one  of  stick  tenements  wUl 
not  pass  and  attach  to  the  other  tenement,  without  words 
expressly  creating  an  easement  de  novo  :  and,  there/ore, 
where  R  B,  by  her  will,  devised  to  C  P  **  a  house  and 
garden,  as  now  in  the  oocupation  of  T  A,^*  and  to  W  P 
an  adjoining  house  and  garden,  it  was  held  that  no 
rigid  to  go  to  and  from,  and  draw  water  from^  a  pump 
in  the  garden  of  W  P,  passed  to  C  P  or  her  assigns, 
although,  at  the  date  of  the  toill,  T  A  occupied  the 
first-named  house,  and  was  in  the  habit  of  using,  but 
not  as  of  right,  the  said  pump. 

This  was  an  action  tried  at  Dorchester,  before 
Williams,  J.,  at  the  Summer  Assizes,  1862.  The 
declaration  was  for  breaking  and  entering  the  plaintiff's 
close  and  taking  water  tiierefrom.  The  defendant 
justified  under   a  right   of  way    to  and  from  the 


plaintiff's  pump  upon  the  plaintiff 's  land,  and  a  ligbt 
to  take  water  therefrom. 

At  the  trial  it  appeared  that  the  plaintiff  and  the 
defendant  were  the  respective  owners  of  two  cottage 
which  stood  very  near  to  one  another. 

In  the  year  1816,  one  Rachel  Polden  Bonnelli»l 
become  possessed  in  fee  of  both  cottages,  and  she  had 
remained  possessed  of  them  until  her  death. 

On  the  26th  of  May,  1834,  Miss  Bonnel  made  her 
will,  the  material  part  whereof  was  in  the  following 
words  : — **  I  devise  to  R.  B.  Polden,  his  heirs  and 
assigns,  all  that  my  freehold  cottage  and  garden  &t 
Charlton  Marshall,  now  occupied  by  W.  Wills;  to 
William  Polden  (the  plaintiff),  his  heirs  and  assigns, 
the  house  I  now  live  in,  with  the  outhouse  and  garden 
and  orchard  in  my  oira  occupation  ;  to  Clementina 
Polden,  her  heirs  and  assigns,  the  house  and  outbonae 
and  garden,  as  now  in  the  occupaJtion  of  Thomas 
A  nswood,  junior. " 

In  September,  1848,  the  testatrix  died.  In  1849, 
Clementina  Polden  conveyed  to  the  defendant  the 
cottage  devised  to  her  under  Miss  Bonnel's  will  At 
the  date  of  the  will,  Thomas  Answood,  jun.,  was  ia 
the  occupation  of  the  defendant's  cottage,  as  tenant 
from  year  to  year.  He  lived  there  for  two  years,  and 
during  that  period  he  was  in  the  habit  of  fetching 
water,  with  Miss  Bonnel's  knowledge,  from  the  pnmp 
which  stood  in  tho  garden  attached  to  the  plamtifl'i 
cottage.  A  verdict  was  entered  for  the  defendant, 
leave  being  reserved  to  move  to  enter  a  verdict  for  th« 
plaintiff.  Collier,  Q.(7.,  for  the  plaintiff,  obtained* 
rule  nisi  accordingly,  in  Michaelmas  Term  last,  against 
which 

Kingdon  now  showed  cause. 
No  question  of  prescription  arises  here,  nor  can  it 
be  contended  by  the  defendant  that  this  was  an  ease- 
ment of  necessity ;  but  it  is  submitted  that  the  wonls 
of  the  devise,  ''the  house  and  outhouse  and  garden  as 
now  in  the  occupation  of  Thomas  Answood,  junior," 
are  sufficient  to  pass  to  the  devisee  the  right  to  use  th« 
pump  in  the  plaintiff's  land.  The  language  of  the 
third  devise  is  different  from  that  of  the  other  two, 
and  seems  to  point  to  the  very  easement  which  the 
defendant  claims.  It  is  not  necessary  that  the  woni 
"  easement  '*  should  be  used  if  an  intention  to  dense 
the  right  to  use  the  pump  is  apparent : 

Press  V.  Parlor,  2  Bing.  456  ; 

Doe  V.  CoUins,  2  T.  R  498  ; 

Bodenham  v.  Pritehard,  1  B.  &  C.  350 ; 

Pye  V.  Carter,  1  H.  &  N.  916. 

Collier,  Q.C.,  and  Ixtpes,  for  the  plaintiff,  were  not 
called  upon  to  support  the  rule. 

WioHTMAN,  J.— I  am  of  opinion  that  thin  nile 
should  be  made  absolute  to  enter  a  verdict  for  the 
plaintiff.  The  defendant  could  not  justify  under  the 
words  of  the  devise  to  Clementina  Polden,  unless  those 
words  created  an  easement  de  novo.    The  cises  cited, 
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where  easements  have  been  conveyed  without  the  use 
of  the  word  *'  easement/'  have  all  been  cases  of  con- 
tinuous and  not  of  discontinuous  easements.  The 
words  of  the  devise  are  simply  these :  ''  I  give  the 
house,  outhouse,  and  garden  as  now  in  the  occupation 
of  Thomas  Answood,  junior."  Now  the  pump  and  the 
path  to  it  were  not  used  by  Answood  as  having  a  right 
to  use  them,  and,  therefore,  no  right  passed  under  the 
words  of  the  will. 

Crompton,  J. — I  am  of  opinion  that  no  easement 
was  created  by  the  words  of  the  wilL  It  is  true  that 
the  use  of  drains  which  lead  from  a  house,  and  of 
some  other  things,  which  are  the  subjects  of  continuous 
easements,  will,  as  is  stated  in  Oale  on  Ecaeinents  (76, 
77 f  3rd  ed.)»  pass  by  a  grant  of  the  house,  because 
they  are  appurtenant  to,  and  are,  in  fact,  part  of  the 
house.  But  that  rule  does  not  apply  to  an  easement 
which  is  discontinuous  in  its  nature,  such  as  the  use 
of  a  road,  or,  as  here,  of  a  pump.  In  such  cases 
there  must  be  a  creation  dc  novo  of  a  new  easement. 
If  there  had  been  an  old  easement,  and  if  there  had 
been  words  passing  everything  ''appertaining  and 
belonging  to"  the  house,  or,  perhaps,  even  without 
such  words,  the  easement  would  now  be  in  the  defen- 
dant ;  because  it  would  really  be  a  part  of  the  house. 
But  the  words  "  the  house  as  now  occupied  '*  will  not 
include  anything  beyond  the  house.  This  is  not  a 
continuous  easement :  it  never  was  an  easement  at  all ; 
it  was  a  mere  two  years*  enjoyment  which  never  was 
attached  to  the  defendant's  house.  The  words  of  the 
devise  are  not  such  as  create  a  new  easement  or  show 
any  intention  to  create  one,  and,  therefore,  no  ease- 
ment passed  under  them. 

Blackburn,  J. — I  am  of  the  same  opinion.  As 
long  as  the  testatrix  owned  both  cottages  no  easement 
existed,  but  when  the  ownership  of  the  cottages  was 
severed,  as  it  was  by  her  will,  an  easement  might  have 
been  created,  though  no  easement  existed  before  ;  and 
if  with  this  cottage  there  had  been  enjoyed  a  continu- 
ous easement,  as  for  example  the  right  to  use  a 
drain,  then,  by  what  is  called  the  law  of  the  disposi- 
tion of  two  tenements,  an  easement  would  have  passed 
at  the  time  of  the  severance.  But  the  right  to  fetch 
water  from  a  piunp  is  not  a  continuous  easement 

We  have,  therefore,  to  see  whether  we  can  find 
words  showing  an  intention  to  create  an  easement  de 
novo  and  annex  it  to  the  cottage.  I  certainly  can 
find  no  such  words  here.  In  the  cases  relied  on,  the 
words  used  were  used  for  the  purpose  of  ear-marking 
and  devising  property  already  in  existence,  not  for  the 
purpose  of  creating  any  fresh  easement 


Q.  B. 


Baikes  and  Another  v, 
SwAiKSON  and  Another. 


15, 16  June,  1863.   J 

FaciwB^  Acty  9  Geo.  4,  c.  94,  «.  4 — Goods 
entrusted  to  an  Agent — UsticU  and  ordinary 
coune  of  btuinesB, 


A  delivery  of  goods  to  a  commission  agent,  for  a  pur- 
pose otker  than  that  of  sale  by  such  agent,  is  an**  entrust' 
ing  to  an  agent "  within  the  meaning  of  9  Geo.  4,  c.  94, 
s.  4,  provided  that  the  delivery  be  a  mercantile  transac- 
tion^ and  that  the  selling  of  goods  be  a  part  of  the  usual 
and  ordinary  business  of  such  agenL 

The  plaintiffs,  on  the  appliccUion  of  JS,  a  commission 
agent,  agreed  loith  E  to  sell  to  S  certain  cloth,  receiving 
the  payment  direct  from  S,  but  sending  the  cloth  to  E  to 
be  examined  by  him,  and  fortoarded  to  S.  The  cloth 
UKts  delivered  to  E,  who  fraudulently  sold  it  to  the 
defendanUy  who  bought  it  bon&  fide,  and  paid  the  price 
toE:— 

Held,  that  the  property  in  the  cloth  had  passed  to  the 
defendants,  and  that,  in  an  action  of  trover  by  the 
plaintiffs  for  the  cloth,  the  defendaTds  were  protected  by 
sect.  4  of  the  Factors*  Aa,  9  Geo.  4,  c.  94. 

Declaration  in  trover  for  eighteen  ''ends  '*  of  union 
cloth. 

Pleas,  not  guilty,  and  not  possessed. 

At  the  trial  before  Martin,  B.,  at  the  York  Summer 
Assizes,  1862,  the  following  facts  were  proved  : — 

The  plaintiffs  were  cloth  manufacturers  at  Bradford. 
On  the  24th  of  December,  1861,  one  Elmsley,  who 
was,  as  the  plaintiffs  then  knew,  a  commission-agent, 
came  to  the  plaintiffs  and  informed  them  that  he  could 
procure  them  a  purchaser  for  some  of  their  union 
cloth.  The  plaintiffs,  who  liad  never  previously  dealt 
with  any  one  through  Elmsley,  asked  the  name  of  the 
intended  purchaser,  and,  upon  learning  that  it  was 
Sykes,  said  they  would  execute  the  order,  as  they 
knew  that  Mr.  Sykes  was  a  man  of  credit  and  respecta- 
bility. It  was  arranged  that  they  should  obtain  pay- 
ment from  Sykes  by  direct  application  to  him  without 
the  intervention  of  Elmsley.  The  cloth  (eighteen 
ends)  was  to  be  sent  to  Elmsley's  warehouse,  and 
Elmsley  undertook  to  see  them  "perched'*  (i.  e. 
stretched  between  "perches"  or  poles,  and  thoroughly 
examined),  and  to  forward  them  to  Sykes.  For  this 
he  was  to  receive  a  commission  of  Is.  an  end.  The 
goods  were  accordingly  forwarded  to  him  by  the 
plaintiffs  in  several  successive  parcels,  but,  instead  of 
forwarding  them  to  Sykes,  he  sold  them  to  the  defen- 
dants at  a  price  less  than  that  which  Sykes  was  to 
have  paid  for  them.  The  defendants  had  paid  Elmsley 
for  the  cloth,  but  lie  had  not  accounted  to  the  plaintiffs 
for  the  price. 

The  defendants  relied  upon  the  protection  of  the 
Factors'  Act,  9  Geo.  4,  c.  94,  contending  that  Elmsley 
had  power  to  pass  the  property  in  the  goods,  as  being 
an  agent  entrusted  with  the  goods  within  the  meaning 
of  sect.  4  of  the  above  Act,  by  which  it  is  enacted 
"  that  it  shall  be  lawful  to  and  for  any  person  or  per- 
sons to  contract  with  'any  agent  or  agents  intrusted 
with  any  goods,  wares,  or  merchandise,  or  to  whom 
the  same  may  be  consigned,  for  the  purchase  of  any 
such  goods,  wares,  and  merchandise,  and  to  receive 
the  same  of  and  pay  the  same  to  such  agent  or  agents ; 
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and  such  contract  or  payment  shall  be  binding  upon 
and  good  against  the  owner  of  such  goods,  wares,  and 
merchandise,  notwithstanding  such  person  or  persons 
shall  have  notice  that  the  person  or  persons  making 
and  entering  into  such  contract,  on  whose  behalf  such 
contract  is  made  or  entered  into,  is  an  agent  or  agents: 
provided  such  contract  be  made  in  the  usual  and 
ordinary  course  of  business,  and  that  such  person  or 
persons  shall  not,  when  such  contract  is  entered  into 
or  payment  made,  have  notice  that  such  agent  or 
agents  is  or  are  not  authorised  to  sell  the  said  goods, 
wares,  and  merchandise,  or  to  receive  the  said -pur- 
chase-money. " 

The  learned  Judge,  however,  ruled  that  no  defence 
to  the  action  could  be  maintained  under  the  above 
section,  and  a  verdict  was  entered  for  the  plaintiff  for 
1251 

In  Easter  term  last  Manisty,  Q.C,  obtained  a  rule 
nisi  calling  on  the  plaintiffs  to  show  cause  why  the 
verdict  obtained  by  them  should  not  be  set  aside,  and 
a  new  trial  had  on  the  ground  of  misdirection,  in  that 
the  Judge  ruled,  without  leaving  the  case  to  the  jury, 
that  Elmsley  was  not  an  agent  within  9  Geo.  4,  c.  94, 
and  that  the  plaintiffs  were  entitled  to  recover  upon  the 
evidence. 

TeinpUt  Q.G.,  and  Quam,  now  showed  cause. 
An  agent  cannot  pass  the  property  in  goods  under 
9  Geo.  4,  c.  94,  s.  4,  unless  the  goods  are  **  entrusted" 
to  him  gud^  agent.  The  relation  of  principal  and 
agent  must  exist  between  the  owner  and  him  with 
regard  to  the  particular  transaction  : 

Monk  v.  WfiiUcnbury,  2  B.  &  A.  484  ; 

Hayman  v.  Flewker^  32  L.  J.  C.  P.  132  ; 

Lamh  v.  Attenboroughf  81  L.  J.  Q.  B.  41. 
Here  Elmsley  did  not  receive  the  cloth  as  an  agent 
or  factor,  but  merely  for  the  purpose  of  passing  it  on 
to  Sykes.  The  contract  of  sale  to  Sykes  was  complete 
before  any  of  the  goods  were  sent  to  Elmsley,  and  the 
plaintiUs  were  to  receive  payment  from  Sykes  direct. 
No  property,  therefore,  could  pass  to  the  defendants : 

Mardtnany,  Booth,  1  N.  K.  240;  32  L.  J.  Ex.  105. 

Manisty,  Q.C,,  and  T.  Jones,  in  support  of  the  rule. 

Elmsley  was  a  person  whose  ordinary  employment 

was  that  of  an  agent  to  sell,  and  therefore  this  case 

comes  within  the  mischief  against  which  the  Factor's 

Act  was  intended  to  provide  : 

Higgins  v.  Burton,  26  L.  J.  Ex.  843-4,  per 
Martin,  B. 
It  is  not  necessary  to  show  that  the  cloth  was  on 
this  particular  occasion  entrusted  to  Elmsley  qu^ 
agent.  The  real  test  is,  was  the  transaction  a  mer- 
cantile transaction,  and  was  the  possession  by  the 
Agent  a  mercantile  possession,  within  the  scope  of  his 
usual  and  ordinary  business  ? 

Wood  V.  Rowdiffe,  6  Hare,  191  ; 
Shepherd  v.   Union  Bank  of  London,  81  L*  J. 
Ex.  154 ; 


Lamb  v.  AUenborough,  81  L.  J.  Q.  B.  42,  per 
Blackburn,  J. 

[Blackburn,  J. — I  should  be  startled  to  think  that 
if  I  sent  my  horse  to  livery  at  the  stables  of  a  man 
whose  business  it  also  was  to  sell  horses,  and  he  sold 
my  horse,  I  could  not  recover  possession  of  it] 

Perhaps  that  would  not  be  a  mercantile  InnsaciioD ; 
but  if  the  horse  were  sent  to  a  person  whose  known 
employment  was  that  of  a  horse-seller,  it  is  sabmitted 
the  property  would  pass  on  a  sale  by  him.  If  an 
agent  is  entrusted  with  goods  for  one  purpose,  and 
deals  with  them  for  another  purpose,  that  is  a  tram* 
action  within  the  scope  of  the  Act. 

WiOHTMAN,  J. — I  am  of  opinion  that  this  rnls 
ought  to  bo  made  absolute.  The  question  atises 
upon  the  statute  9  Geo.  4,  c.  94,  s.  4,  and  the  facts 
of  the  case  are  these  : — [Here  the  learned  Judge  stottd 
the  facts  as  above,  and  proceeded.]  The  sale,  so  far 
as  the  defendant  was  concerned,  was,  without  doubt, 
perfectly  hoyi&  fide,  and  the  whole  question  turns  on 
the  power  of  Elmsley  to  pass  the  property  in  the  goods 
by  a  sale  to  the  defendants.  That  again  depends  upon 
the  Factors'  Act  That  was  an  Act,  passed,  according 
to  the  language  of  its  preamble,  **  for  the  better  pro- 
tection of  the  property  of  merchants  and  others,  who 
may  hereafter  enter  into  contracts  or  agreements  m 
relation  to  goods,  wares,  or  merchandise,  entrusted  to 
factors  or  agents."  The  fourth  section  of  the  Act  is 
as  follows  : — [The  learned  Judge  read  the  section  at 
length.]  That  section  would  seem  to  apply  to  all 
cases  where  it  should  appear  that  the  agent  had  no 
authority  to  sell,  and  that  the  purchaser  had  no  noti'^e 
of  such  want  of  authority  in  the  agent.  Now,  in  the 
present  case,  neither  had  the  agent  authority,  nor  hai 
the  purchaser  notice.  But  it  is  further  necessary,  thai 
the  contract  and  payment  should  bo  "  made  in  the 
usual  and  ordinary  course  of  business."  A  perKm 
may  be  in  the  habit  of  acting  as  an  agent,  and  ret 
the  selling  of  goods  may  not  be  a  part  of  his  0Tdin:U7 
business.  But  the  selling  of  goods  was  Elmskj's 
ordinary  business,  and,  therefore,  the  present  case  i^ 
distiDguishable  from  Monk  v.  WhiUe-nbury,  where  sell- 
ing was  not  the  ordinary  employment  of  the  agent, 
and  where  the  agent's  usual  course  of  business  would 
not  ordinarily  include  a  power  to  sell.  Here  the 
ordinary  course  of  employment  of  the  agent  was  to 
sell  the  goods  with  which  ho  was  entrusted. 

But  it  is  further  necessary  that  the  agent  should  be 
'*  entrusted"  with  the  goods  within  the  meaning  of 
that  word  as  used  in  the  4th  section.  The  qnestios, 
what  is  an  ''entrusting!"  was  much  considarad  in 
Phillips  V.  HtUh  (6  M.  &  W.  572),  and  there  tha 
opinion  of  the  Coui-t  of  Exchequer  was  that,  in  order  ti 
constitute  an  entrusting  of  goods,  it  was  nfidflnt  if 
the  owner  intended  that  tlie  agent  should  haro  actual 
possession  of  the  goods  at  the  time  when  ha,  ^  <ge&t, 
had  possession  of  them  and  dealt  witiittiat  Kow 
here  the  goods  were  actually  in  tbt   MMMte  ^ 
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Elmsley  in  his  own  warehonse,  with  the  consent  of  the 
plaintiff,  and  therefore  they  were  "  entrusted**  to  him 
by  the  plaintiff.  Lastly,  it  is  necessary  that  the  sale 
should  he  a  transaction  not  only  within  the  ordinary 
scope  of  the  agent's  business,  but  completed  between 
him  and  the  defendants  in  the  ordinary  course  of  mer- 
cantile business.  I  think  that  the  sale  to  the  defen- 
dants was  a  transaction  in  the  ordinary  course  of 
mercantile  business,  and  that  this  case  is  upon  that 
point  distinguishable  from  the  case  of  Wood  v.  Row' 
cliffe. 

I  am  therefore  of  opinion  that  all  the  conditions 
required  by  the  Act  in  order  to  give  Elmsley  power  to 
pass  the  property  in  the  goods  to  the  defendants  have 
been  satisfied,  and  that  therefore  this  rule  ought  to  be 
made  absolute  to  set  aside  the  non-suit  and  for  a  new 
trial 

Cromtton,  J. — Upon  the  motion  for  this  rule,  and 
during  the  earlier  pju^  of  the  aigument  which  we  have 
JQst  heard,  I  thought  that  the  ruling  of  the  learned 
Judge  at  the  trial  was  right ;  but  during  the  course  of 
the  argument,  and  upon  a  further  consideration  of  the 
Act  upon  which  this  case  depends,  I  have  much 
changed  my  opinion,  and  I  now  think  that  this  rule 
should  be  made  absolute.  I  still  adhere  to  the  opinion 
which.  I  formerly  expressed,  that  there  must  be  an  en- 
trusting of  the  agent  with  specific  goods  upon  a  specific 
occasion. 

On  the  other  hand,  I  think  that  the  Act  was  not 
intended  to  apply  merely  to  those  cases  where  there  is 
an  authority  to  sell;  for,  if  that  were  so,  the  Act 
would  not  have  been  necessary.  The  operation  of 
the  Act  of  Geo.  4  is  not  materially  extended,  as  regards 
the  present  case,  by  5  &  6  Vict.  c.  89,  s.  1.  There  are 
two  questions— first,  were  the  goods  entrusted  to 
Elmsley  as  an  agent ;  and,  secondly,  were  they  en- 
trusted to  him  in  the  ordinary  course  of  business. 
Now,  with  regard  to  the  first  question,  I  think  it  is 
clear  that  the  owner  of  the  goods  and  the  person 
entrusted  with  them  must  stand  to  one  another  in  the 
relation  of  principal  and  agent.  It  is  not  enough  that 
they  should  be  in  the  position  of  master  and  servant, 
or  bailor  and  bailee.  Nor  can  I  agree  with  the  pro- 
Ix>sition  which  was  put  by  Mr.  Manisty  in  the  course 
of  his  argument,  that  if  you  entrust  goods  to  an  agent, 
whose  usual  and  ordinarv  business  it  is  to  sell,  that  is 
sufticient  to  bring  the  transaction  within  the  meaning 
of  sect.  4  of  the  Act  of  9  Geo.  4,  c.  94,  and  there  is  no 
necessity  for  showing  the  nature  of  the  particular 
transaction.  On  the  contrary,  I  think  it  must  be 
shown  that  the  goods  were  entrusted  to  the  agent,  qvA 
dgent.  The  real  test  is,  whether  the  entrusting  was  or 
was  not  a  mercantile  transaction. 

I  am  of  opinion  that  the  selling  of  goods  was  within 
the  usual  and  ordinary  scope  of  Elmsley's  business, 
Aiid  that  the  putting  of  these  goods  into  his  hands  was 
^  trade  transaction.  I,  therefore,  think  that  this 
rule  should  be  made  absolute. 


Blackburn,  J.  (who  did  not  hear  the  argument  of 
the  counsel  ibr  the  plaintiff)  concuired,  stating  that 
he  thought  that  the  goods  were  entrusted  to  Elmsley 
as  an  agent  within  the  meaning  of  the  Factors*  Act, 
and  that  the  transaction  was  a  transaction  in  the 
usual  and  ordinajy  course  of  business. 

Rule  cLbsolute, 


C.P. 

28  Mat,  11  Juke,  1868 


j-  iZc  ToBiN  and  Another. 


Petition  of  Right — General  Traverse. 

To  a  petition  of  rights  corUaining  long  ftatemenU, 
the  Attorney-General  may  plead  Uiat  the  averments  eon- 
iained  in  the  petition  are  aZl^  and  each  one  is,  wholly 
false, 

A  petition  of  right  had  been  preferred  under  the 
following  circumstances  : — 

Thomas  Tobin  and  James  Aspinall  Tobin  had  a 
vessel  trading  on  the  coast  of  Africa,  and  in  conse- 
quence of  her  being  suspected  of  being  engaged  in  the 
slave  trade,  she  was  seized  by  one  of  her  Majesty's 
ships,  and,  instead  of  being  taken  into  a  Prize  Court, 
was  burnt. 

The  Attomey-Oeneral  pleaded  that  the  averments 
contained  in  the  petition  of  right  were  all,  and  each 
one  was,  wholly  false, 

28  May,  1863. 

Kemplay  obtained  a  rule,  under  the  52nd  sect  of 
the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict, 
c.  76),  calling  on  the  Attorney-General  to  show  cause 
why  this  plea  should  not  be  struck  out,  as  it  was 
framed  so  as  to  prejudice  and  embarrass  the  fair  trial 
of  the  cause.  * 

11  June,  1868. 

The  Attorney-General ,  Collier ,  Q,C.,  and  West,  now 
showed  cause. 

They  contended  there  was  a  difference  between  this 
case  and  ordinary  ones,  in  the  fact  that  the  defendant 
on  the  record  ordinarily  was  the  person  in  default,  and 
consequently  knew  the  facts  of  the  case.  Had  this 
been  an  action  against  Captain  Sholto  Douglas,  the 
captain  of  her  Mtyesty's  ship,  he  would  have  known 
all  the  facts  of  the  case  ;  but  the  Crown,  who  was 
responsible  for  the  r,ct,  could  know  nothing  about  it. 
All  that  could  ever  bo  said  by  the  advisers  of  the 
Crown  was,  that  they  believed  all  that  their  clerks  and 
agents  told  them.  In  Equity  the  Attorney-General 
was  allowed  to  plead  that  ho  was  *'a  stranger  to  the 
matters  in  the  bill,  and  left  complainant  to  make  such 
proof  as  he  should  ba  able  : " 

2  Hughes'  Equity  Draftsman^  11. 

So  on  tho  Equity  side  of  the  Court  of  Exchequer, 

•  ^nte,  245. 
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"that  he  was  a  stranger,  &c.,  and  hoped  the  interests 
of  the  Crown  would  be  taken  care  of :" 

1  Fowler' a  Exchequer  Practice  in  Equity,  400. 

Tfie  Bar(m  de  Bodc's  Case,  8  Q.  B.  208,  239, 
was  referred  to,  and  also 

Chittys  Prerogative  of  the  Crovm,  368,  369. 

Bovill,  Q^  C,  and  Kemplay,  supported  the  rule,  and 
contended  that  the  whole  of  the  Petitions  of  Kight 
Act  (23  &  24  Vict.  c.  34)  was  a  restriction  of  the  pre- 
rogative of  the  Crown,  and  that  the  7th  section  pro- 
vided that  the  rules  of  pleading  applied  to  these 
proceedings. 

£rle,  C.J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  The  suppliant  has  brought  in  this  Court 
a  petition  of  right,  and  the  petition  describes  what 
may  be  called  the  cause  of  action,  a  vessel  destroyed 
by  one  of  Her  Majesty's  ships.  This  would  be  an 
action  of  trespass,  but  in  such  an  action  no  wide  and 
general  allegations  would  be  allowed.  The  petition  is 
in  very  wide  and  vague  terms,  and  no  doubt  this  has 
been  done  on  purpose.  The  Crown  says  that  all  these 
facts  disclose  no  cause  of  action  ;  this  is  a  demurrer  : 
and  also  that  none  of  them  are  true.  Therefore  the 
I)etitioner  is  called  on  to  prove  all  the  facts, — that  is 
to  say,  all  the  material  ones,  for  the  traverse  only  puts 
the  material  allegations  in  issue.  Immaterial  aver- 
ments may  always  be  disregarded,  whether  the  case  be 
between  the  Crown  and  a  subject,  or  between  subject 
and  subject.  The  Crown  having  denied  any  cause  of 
action,  the  petitioner  has  to  prove — "  I  was  in  Africa  ; 
my  ship  was  sunk  ;  it  was  not  a  slaver,"  &c.  ;  in  fact, 
all  that  is  material. 

It  is  said,  that  this  general  denial  is  productive  of 
embarrassment.  I  think  it  would  be  infinitely  more 
embarrassing  if  each  allegation  were  denied  separately. 
On  a  general  denial,  like  this,  it  often  happens  that  one 
question  only  goes  to  the  jury,  and  that  justice  is  then 
done  ;  but  when  there  are  separate  pleas  there  must 
be  several  separate  questions  put,  which  frequently 
cause  great  embarrassment  The  petitioner  says,  that 
if  several  of  his  facts  are  true,  but  after  all  he  has  no 
cause  of  action,  it  is  a  great  hardship  on  him  that  the 
Crown  should  put  him  to  the  expense  of  proving  those 
facts,  instead  of  admitting  them.  Now  I  must  say, 
that  if  he  really  has  no  cause  of  action,  I  do  not  think 
it  is  any  hardship  that  he  should  be  compelled  to 
pay  for  several  abortive  steps  taken  in  endeavouring  to 
maintain  one. 

The  prerogative  of  the  Crown  is  always  recognised 
to  a  great  extent.  It  was  so  recognised  in  this  Court 
in  an  action  brought  against  a  secretary  of  state,  by 
Mr.  Irwin.*  The  7th  section  of  the  Petitions  of  Bight 
Act  only  says,  that  the  ordinary  forms  of  pleading 
are  to  be  followed,  ''so  far  as  the  same  may  be 
applicable.'* 

I  am  of  opinion,  that  the  Crown  has  the  right  to 


•  /nrm  T.  5Sr  Qtoirpe  Qrty,  1  N.  R.  337. 


deny  the  whole  of  the  allegations  contained  in  the 
petition. 

Williams,  J. — I  am  of  the  same  opinion.  The 
general  issue  in  former  times  put  the  plaintiff  to  the 
proof  of  all  the  facts  necessary  to  support  his  case,  and 
it  is  clear  that  the  Crown  has  the  right  to  do  this.  I 
do  not  think  this  is  any  hardship  on  the  petitioner, 
and  any  other  rule  would  be  a  great  hardship  on  the 
Crown. 

WiLLES,  J. — I  am  of  the  same  opinion.  At  Common 
Law,  before  the  statute  of  Anne,  the  Crown  could 
traverse,  confess  and  avoid,  and  demur  at  the  sub^ 
time,  if  the  Attorney-General  chose.  This  rule  ex- 
tended to  allow  the  Crown  to  plead  both  matter  of  fart 
and  matter  of  law.  The  question  generally  arose  on 
petitions  of  right ;  but  sometimes  in  case.s  of  a  trarerae 
of  office.  Subjects  now  may  plead  double,  and  plead 
and  demur  at  the  same  time  (with  the  leave  of  the 
Court)  by  statute  ;  but  the  Attorney-General  need  not 
resort  to  a  statute  to  do  what  the  Crown  can  do  with- 
out it.  The  danger  of  any  abuse  of  this  power  is  Terr 
remote.  Now,  as  to  the  question  of  embartassment, 
I  think  it  is  no  such  thing.  The  petition  says  that 
the  petitioner  was  a  "respectable  gentleman,"  fe. 
This  is  not  like  pleading ;  but  is  a  general  statement 
of  evidence.  It  would  be  a  very  great  liardship  if  w 
did  not  allow  it  to  be  pleaded  to  as  generally. 

Byles,  J. — I  am  of  the  same  opinion.  The  petition 
is  a  long  rambling  statement.  It  contains  many 
material  allegations,  and  still  more  immaterial  one^ 
It  is  for  the  petitioner  rather  than  for  the  Crown  to 
select  what  is  material.  The  Attorney-General  might 
have  traversed  every  line  :  then  the  record  would  bate 
been  crowded,  especially  as  he  might  have  done  the 
same  thing  in  the  rejoinder,  and  the  same  again  when 
he  came  to  reb^t. 

RuU  disehargtd. 


C.P. 

11  JuNB,  1863 


,1 


RoMSET  V.  The  North  Eastelv 
Railway  Compant. 


Railway  Company — Fxeursionist^s  Luggagt 

By  the  special  Act  of  the  defendants,  a  raiivoay  cvft- 
pany,  all  first  class  passengers  were  allmoed  to  wr^ 
tnth  them  150  lb.  of  luggage  without  extm  charf. 
Tickets,  at  reduced  fares,  avadlable  for  tnu  dtn 
only,  were  issued,  which  gave  passengers  no  right  totals 
luggage.  The  plaintiff,  Having  procured  one  of  ^A^ 
tickets  from  Scarborough  to  Whitby,  surrqititionsl!/ 
placed  his  portinanleau  in  tha  luggage-van^  and  H^^ 
reaching  Whitby  unshed  to  have  it  taken  out.  This 
was  refused,  and  the  defendants,  upon  the  arrirol  ff 
the  train  at  WhUby,  detained  the  plaintiff's  r^- 
manteaufor  the  sum  of  Zs.  Id.,  whiA  they  clamfi 
for  its  carriage  from  Scarborough : — 

Hel4,  tfiai  the  plaintiff  having  frauduUntly  T^o^^ 


i 
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his  goods  \n  the  eompomy*s  train,  a  wntra/it  to  pay  for 
their  earrkgc  might  he  implied,  and  thai  the  defendants 
had  a  lien  upon  the  plaintiff's  portmanteau  for  such 
carriage  of 'he  sarne. 

This  was  an  action  to  recoveT  damages  for  the 
detention  of  the  plaintiff's  portmanteau,  and  was  tried 
before  Martii,  B.  at  York. 

The  plainiff  was  a  commercial  traveller,  and  had 
wished  to  go  ly  the  defendants'  railway  from  Scarborough 
to  Whitby.  The  ordinary  first  class  fare  was  9s.,  but 
tickets  from  Scarborough  to  Whitby  and  back,  avail- 
able for  the  diy  only,  might  be  procured  for  5s.  by  pas- 
sengei-s  takitg  no  luggage.  By  the  company^s  special 
Act,  17  &  18  "'^ict.  c.  ccxi  s.  39  (local  and  personal  Act), 
it  is  providal  that  every  passenger  travelling  on  the 
railway  may  take  with  him  his  ordinary  luggage  not 
exceeding  om  hundred  and  fifty  pounds  in  weight  for 
first  class  ptssengers,  and  one  hundred  pounds  in 
weight  for  econd  and  third  class  passengers,  with- 
out any  extn  charge  for  the  carriage  thereof.  The 
plaintiff  hanng  taken  a  5^.  ticket  had  his  port- 
manteau suireptitiously  placed  in  the  luggage-van, 
and  on  his  arrival  at  Malton  wished  to  have  the 
portmanteau  taken  out  and  forwarded  to  York. 
Tlie  guard,  however,  refused  to  take  charge  of  it, 
as  it  was  no;  booked ;  and  it  was  sent  on  with  the 
plaintiff  to  "Vhitby,  where  8*.  Id.  for  the  carriage  of 
the  portmanleau  was  demanded,  which  the  plaintiff 
refused  to  pay,  and  brought  his  action  for  the  deten- 
tion of  his  property.  The  learned  Judge  at  the  trial 
told  the  jury  :hat  the  company's  Act  made  no  dis- 
tinction with  respect  to  passengers  by  excursion  trains, 
but  gave  every  first  class  passenger  a  right  to  carry 
150  lbs.  weight  of  luggage,  and  that  unless  the 
plaintiff  had  entered  into  a  contract  to  pay  for  the 
carriage  of  his  portmanteau,  the  company  had  no 
right  to  detain  it.  The  jury  upon  this  direction 
found  that  the  plaintiff  had  entered  into  no  such 
contract,  and  gave  their  verdict  for  him. 

A  rule  nisi  having  been  obtained  for  a  new  trial, 
on  the  ground  of  misdirection, 

Qiiain  showed  cause,  and  cited 
Cahill  V.  The  London  and  North-Western  Jtailtoay 

Company,  10  C.  B.  (n.  8.)  154  ; 
The  Oreat  Northern  Railway  Company  v.  Shep- 
herd, 8  Exch.  37 ; 
Sanderson  v.  Bdl,  2  C.  &  M.  304 ; 
Scarfe  v.  Morgan,  4  M.  &  W.  270* 

8.  Temple,  Q.C.f  BxdJIfanisty,  Q.C,  supported  the 

rule. 

£rle,  C.J. — ^I  am  of  opinion  that  the  rule  must  be 
made  absolute.  The  plaintiff  was  a  passenger  by  the 
defendants'  railway,  from  Scarborough  to  Whitby, 
^ow,  if  he  had  gone  with  his  portmanteau  by  the 
ordinary  train,  he  would  have  had  to  pay  ds.  ;  but  if 
he  went  by  the  excnnion  train  without  luggage,  the 


fare  was  only  5^.  He  contrived  to  get  his  portmanteau 
into  the  van,  and,  when  he  arrived  at  Malton,  wanted 
to  have  it  taken  out.  The  company,  however,  re- 
fused, carried  the  portmanteau  to  his  journey's  end, 
and  then  demanded  Zs.  Id.  for  carrying  it.  The 
learned  Judge  told  the  jury  that,  under  section  39  of 
the  special  Act,  the  plaintiff  had  a  right  to  150  lbs. 
weight  of  luggage,  under  all  circumstances.  In  this 
ruling  I  cannot  concur.  The  89th  section,  enacting 
that  every  first-class  passenger  may  take  with  him 
150  lbs.  weight  of  luggage,  must,  I  think,  apply  to 
passengers  who  claim  that  right,  and  not  to  passengers 
who,  in  fact,  inform  the  company  that  they  have 
renounced  their  right  in  order  to  obtain  a  cheax>er 
ticket,  and  then  get  their  luggage  surreptitiously 
placed  in  the  train.  Here  it  is  just  the  same  case  as 
if  the  plaintiff  had  procured  a  95.  ticket,  and  had  had 
his  luggage  placed  in  the  van,  and  then  had  said,  "  I 
have  changed  my  intention  of  taking  my  luggage, 
give  me  a  6s.  ticket,"  and  yet  had  left  his  luggage  in 
the  train.  The  company  would  not,  I  think,  in  this 
case,  have  been  liable  for  the  loss  of  the  luggage,  as  they 
were  induced  to  carry  it  by  the  fraud  of  the  plaintiff. 
But  the  law  will,  nevertheless,  imply  a  promise  on 
the  part  of  the  plaintiff,  to  pay  a  reasonable  sum  for 
the  carriage  of  his  goods,  even  from  his  own  wrongful 
acts.  The  company,  too,  might  rely  upon  the  sections 
in  their  special  Act  relating  to  tolls.  With  regard  to 
the  objection  that  the  defendants  have  waived  their 
lien,  by  setting  up  an  excessive  claim,  I  think  the 
case  of  Searfe  v.  Morgan,  shows,  that  if  goods  are 
detained  for  two  severable  charges,  one  of  which  only 
is  due,  the  plaintiff  cannot  recover  unless  he  pays  that 
which  is  due. 

Williams,  J.— I  am  of  the  same  opinion.  There 
is  nothing  in  the  company's  special  Act  to  prevent 
them  from  making  such  a  charge  as  that  in  the  present 
case  for  luggage,  in  consideration  of  their  having 
abated  their  ordinary  fiftre  for  passengers.  With  regard 
to  the  lien  of  the  company  on  the  plaintiff's  luggage, 
it  is  quite  clear,  that  the  plaintiff  acted  the  part  of  an 
excursionist  when  he  took  his  ticket,  and  put  in  his 
luggage,  and  so  committed  a  fraud,  just  as  if  he  had 
become  a  passenger  without  having  taken  a  ticket  at 
all.  This  fraud  stood  in  the  place  of  a  request  to  the 
company  to  carry  the  goods.  I  do  not  think  this  case 
is  within  the  principle  of  the  authorities  in  *'Roscoe 
on  Evidence,"  652,  and  Boardman  v.  Sill,  (1  Camp. 
410),  for,  assuming  that  the  claim  for  carrying  the 
luggage  to  Whitby  was  an  excessive  one,  there  was 
no  tender  of  anything  for  their  carriage  to  Malton, 
where  the  plaintiff  wished  to  have  the  luggage 
taken  out. 


WiLLEs,  and  Btles,  JJ.,  concurred. 


Rule  absolute. 
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YotTNO  V.    ROBBTTCK. 


8  June,  1863. 

Bankrwptcy — Execution  levied  by  Seizure  only — 
Rights  of  Judgment  Creditor  and  Assignee  in 
Bankruptcy— \2  d:  13  Tict  cl  106,  «.  133 
and  184 — Interpleader. 

Plaintiff  having  levied  hy  seizure  two  executions  on 
the  goods  of  the  judgment  debtor ^  (he  following  day  the 
debtor  filed  a  petition  for  adjudication  of  bankruptcy 
against  himself  and  vxis  adjudicated  a  hankruptf  the 
goods  levied  being  unsold^  and  in  the  possession  of  the 
sheriff: — 

Held,  confirming  Hntton  v.  Cooper,  that  the  goods 
not  having  been  sold  before  the  date  of  the  filing  of  the 
petition  for  adjudicatioTiy  the  execution  toas  not  valid  as 
against  the  assignee  in  bankruptcy,  who  daiTned  them. 

Special  case,  stated  pursuant  to  an  order  of  Martin, 
B.,  dated  the  9th  of  Febroaiy,  1863,  in  the  matter  of 
an  interpleader  between  George  Young,  assignee  of  the 
estate  and  effects  of  John  Heays,  a  Tictualler  and  a 
bankrupt,  and  Thomas  Roebuck,  the  defendant 
The  facts,  as  far  as  material,  are  as  follows : 
Thomas  Boebuck,  the  defendant^  having  recovered^ 
in  the  Exchequer  of  Pleas,  against  John  Meays,  two 
judgments  for  two  several  sums  of  1092.  lis,  2d,,  two 
writs  otfL  fa,^  tested  the  22nd  of  January,  1863,  wore 
issued  out  of  the  said  Ck)urt  to  the  sheriff  of  York- 
shire for  having  execution   of  the  said  judgments. 
The  sheriff  seized  the  goods  in  question  on  the  28rd  of 
January,   1863,  and  advertised  a  sale  of  them  by 
auction  for  the  30th  of  the  same  month.     On  the  24th 
of  the  same  month  of  Januaiy,  the  said  John  Meays 
committed  an  [act  of  bankruptcy  by  petitioning  the 
.€k)urt  of  Banki^ptcy  for  the  Leeds  district  (within 
which  he  had  resided  and  carried  on  business  for  the 
six  months  next  immediately  preceding)  for  an  a^judi- 
<»,tion  of  bankruptcy  against  himself ;   and  on  the 
same  24th  of  January  he  was  duly  a4judged  a  bank- 
rupt on  his  own  petition ;  and  the  messenger  of  the 
Court  of  Bankruptcy  the  same  day  came  npon  the 
premises  where  the  goods  -  and  chattels  were,    still 
remaining  imsold,   and  in  the  custody  of  the  said 
aheriff,  and  claimed  possession  thereof  from  the  said 
sheriff  by  virtue  of  the  abjudication  of  bankruptcy,  of 
which  bankruptcy  the  sheriff  then  had  notice.    On 
the  29th  of  the  same  month  of  January  the  sheriff 
interpleaded,  and  filed  the  usual  affidavit^  whereupon 
Martin,  B.,  made  an  order  in  both  actions  on  the  4th 
of  Februaiy,  1863,  '*that  the  sheriff  should  proceed 
to  sell  the  goods,  &o,,  seized,  and  pay  the  nett  pro- 
ceeds, &c.,  into  Court,  and  that  the  parties  should  be 
at  liberty  to  raise  the  questions  in  difference  in  the 
form  of  a  special  case  for  the  opinion  of  the  Court.*' 

The  question  for  the  opinion  of  the  Court  was, 
"whether,  imder  the  above  circumstances,  the  said 
assignee  under  the  said  bankruptcy  is  or  is  not  en- 


titled to  the  said  goods  and  chattela  asagaiitfttheaid 
Thomas  Boebuck,  and  the  executioas  at  hi»  suit  1*^ 

Mellish,  Q,C.,  for  the  plaintiff  (the  assij^nee). 

At  the  time  of  filing  the  petition  of  idjadicatioD, 
the  goods  in  question  were  still  unsold,  and  in  the 
hands  of  the  sheriff  The  execution  was  lot  completed 
by  the  sale  of  the  goods,  as  is  necessary  onder  section 
184  of  the  12  &  18  Yict  c  106.  The  ddendAot,  hov* 
ever,  says  that  the  sale  of  the  goods  is  act  necessary, 
as  the  case  falls  under  section  133  of  the  same  Act^ 
and  a  case,  upon  which  he  relies,  which  has  been 
recently  decided  in  reference  to  it — ^viz., 

Edwards  v.  Sean^ook^  1  N.  K.  24 ;  32  L  J. 
Q.  B.  45. 

Now,  by  section  183,  all  execution  against  i}ie 
goods  and  chattels  of  any  bankrupt  bcnAJide  execute 
and  levied  by  seizure  and  sale  before  the  d4e  o/the  fiat, 
or  the  filing  of  such  petition,  shall  be  deemed  to  be 
valid,  notwithstanding  any  prior  act  of  bmkmptqrby 
such  bankrupt  committed ;  provided  tie  person  at 
whose  suit  such  execution  shall  have  usaed  had  not 
at  the  time  of  levying  such  execution,  tf  at  the  time 
of  making  any  sale  thereunder,  notice  of  any  prior  act 
of  bankruptcy  committed. 

That  section  does  no  more  than  prot^t  executions 
levied  by  seizure  and  sale  before  fiat  or  petition  filed; 
and  even  that  protection  has  its  exceptions— vii-i 
where  the  person,  at  whose  suit  the  execution  has 
issued,  has  had  notice  of  any  prior  act  of  bankinptcy. 
Then  coraes  the  case  of  JEdutards  v.  Scarahrook,  vhicb 
decides  only  that  "the  prior  act  of  bankruptcf 
alluded  to  means  one  that  is  prior  to  the  seizure,  and 
not  intermediate  between  seizure  and  sale.  It  did  not 
decide  that  section  133  makes  any  executions  >'>hd 
that  are  not  levied  by  both  seizure  and  sale  before  fiat 
or  petition  filed.  Therefore,  that  case  is  not  in  point 
here.  The  present  case  comes  under  section  IH 
which  enacts  that  "no  creditor,  having  security  for 
his  debt,  or  having  made  any  attachment,  &c,  of  the 
goods  and  chattels  of  the  bankrupt,  shall  receive  npoo 
any  such  security  or  attachment  more  than  a  rateable 
part  of  such  debt,  except  in  respect  of  any  exeaUio*  <f 
extent  served  and  levied  hyseimire  and  sale  vpo'i^^ 
any  mortgage  of  or  lien  upon  any  pait  of^  theprcf^ 
of  such  bankrupt,  before  tkedaUoftfte  fiat  or  the  filing 
of  a  petUum  for  adjudiecttion  of  bankruptcy." 

HutUmY,  Cooptfr,  6  Exch.  159 ;  20  L.  J.  Kx.  128, 
was  decided  under  sect.  184^  and  ii  identical  «wi 
the  present  case.  There  the  goods  were  seized  on  the 
12th  of  the  month ;  the  petition  was  filed  on  the 
17th ;  and  the  goods  were  sold  on  the  18th,  t. «.» ^ 
{not  before)  the  date  of  the  filing  of  the  petition  rf 
abjudication  :  the  Court  held  that  the  execution's 
not  valid,  because  the  goods  were  not  sold,  as  well  as 
seized,  before  the  filing  of  the  petition.  Thatexpto 
the  whole  difiioulty. 

T.  Jones,  for  the  defendant    It  camot  be  thrf 
sect  184  appUaa  to  the  oase  of  m  ^rdinsiy  ezoeo^ 
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levied  by  se&tm  of  the  goods  "wiihoat  notice,  for  a 
peraon  is  no  linger  a  creditor  who  has  obtained  the 
fruits  of  his  action  by  execution.  Both  sections  (183 
and  184)  refer  only  to  acts  of  bankmptcy  committed 
before  seizure.  By  sect.  183,  executions  levied  by 
seizure  and  sale  shall  be  deemed  to  be  valid,  Ac,  pro- 
vided there  be  uo  notice  of  any  prior  act  of  bank- 
mptcy committMl,  t.  e,  (according  to  Edwards  ▼. 
Scarabrook),  pilot  to  the  seizure.  The  same  mode  of 
construction  apples  to  sect.  184.  The  case  of  HuUon 
V.  Cooper  may  be  taken  to  have  decided  that  an 
execution  issued  under  circumstances  similar  to  these 
is  protected. 

MeUish,  Q.a,  in  reply. 

Pollock,  C.B. — ^We  have  no  doubt,  upon  the  184th 
sect.,  that  this  execution  is  invalid.  To  make  an 
execution  valid  as  against  the  goods  of  the  bankrupt, 
it  must  be  levied  both  by  seizure  and  sale  before  the 
date  of  the  filii^  of  the  petition.  If  there  be  execu- 
tion vTithout  sale,  the  matter  is  clear. 

Bbakweli^  B. — It  seems  to  me  to  be  impossible  to 
add  anything  to  the  express  words  of  the  Act  of 
Parliament. 

Wilde,  B.  — The  case  of  HtUUm  v.  Cooper  has 
aheady  decided  this  point  Edwards  v.  Scarsbrook 
does  not  seem  to  affect  the  question  at  all. 

JtdgmaU  for  the  plaintiff, 

iVb^e.— See 
OoUtM  T.  Cliff,  anUf  p.  834, 
in  which  reference  was  made  to  this  case. 


C  Juke,  1863 


.  t 


Fbeak  v.  Saboent. 


Costs — Slander — Beference    after   issue  Joined 
arid  before  Trial — Twenty  Shillings  Damages. 

Where  in  an  action  of  slander,  after  issue  joined  and 
notice  of  trial  given,  ail  matters  in  difference  were,  by 
agreement  between  the  parties,  referred  to  arbitration, 
and  there  teas  a  clause  in  the  agreement  that  "  the  costs 
of  the  cause  should  abide  the  event,**  and  the  arbitrators 
awarded  upon  (he  first  and  second  issues  in  favour  of 
the  defendant,  and  upon  the  third  issue  in  favour  of  the 
plaintiff,  damages  20^.  :^ 

Held,  that  notwithstanding  the  21  Jae,  1  c  16,  s.  6, 
and  8  <£;  4  Vict,  e.  24,  s.  2,  the  plaintiff  was  entitled  to 
his  costs  of  the  action. 

This  was  an  action  of  slander  commenced  in 
February,  1863.  By  agreement  between  the  parties, 
and  after  iasne  joined  and  notice  of  trial  given,  all 
matters  in  difference  in  the  cause  were  referred  to  arbi* 
tration.  The  agreement  of  reference  provided  that  the 
**ct>»ts  of  the  said  cause  should  abide  the  event  of  the 
said  award,  and  that  tha  costs  of  the  refinrenoa  anid 


award  should  be  in  the  discretion  of  the  said  arbi- 
trators." The  award  when  made  was  in  favour  of  the 
defendant  upon  the  first  and  second  issues,  and  as  to 
the  third  issue,  the  arbitrators  found  for  the  plaintiff, 
damages  20^.,  which  sum  they  directed  the  defendant 
to  pay  to  the  plaintiff;  and  they  further  awarded  that 
the  defendant  should  pay  to  the  plaintiff  his  costs  of 
the  reference  and  award.  This  submission  was  duly 
made  a  rule  of  Court.  When  the  costs  came  to  bo 
taxed,  the  Master  decided  that  the  plaintiff  was  not 
only  entitled  to  the  costs  of  the  reference  and  award, 
but  also  to  the  costs  of  the  action,  and  taxed  the  latter 
costs  at  36Z.  195.  lid.,  and  the  costs  of  the  reference 
and  award  at  30Z.  4s.  Ud,  A  Judge  at  Chambers 
having  refused  to  make  an  order  for  the  Master  to 
review  his  taxation, 

T.  W.  Saunders  now  moved  for  a  rule  to  show  cause 
why  the  Master  should  not  review  his  taxation.  The 
case  of 

Wiggensr.  Cook^  6  C.  B.  (k.  b.),  784;  28  L.  J. 
0.  P.  312, 
wherein  are  cited  most  of  the  authorities  upon  the  pre- 
sent point,  is  distinguishable  from  this  case.  Williams, 
J.,  in  giving  judgment,  there  says  that,  inasmuch  as 
the  reference  was  before  verdict,  the  case  was  not 
within  the  8  &  4  Vict  c  24,  s.  2  ;  but  here,  whether 
the  case  comes  within  that  section  or  not,  the  plaintiff 
would,  under  the  21  Jac  1,  c.  16,  s.  6  (which  relates 
to  actions  of  slander),  be  only  entitled  to  so  much 
costs  as  the  damages  amounted  to.  The  words  of  that 
section,  "  if  the  jury  upon  the  trial  of  the  issue  in 
such  action,  or  the  jury  that  shcUl  inquire  of  the 
damages,  do  find  or  shall  assess  the  damages  xmder 
40s.,"  would  seem  to  include  the  present  case  of  sub- 
mission to  arbitratioiL 

[Mabtin,  B. — ^This  is  a  case  of  contract  between 
the  parties,  and  they  have  agreed  that  the  costs  should 
abide  the  event.    The  judgment  in 

JRobertson  v.  Sterne,  13  C.  B.  (n.  &)  248 ;  81  L.  J. 
C.  P.  862, 
shows  that  the  law  attaches  no  special  consequences  as 
to  costs  to  the  results  of  a  reference  by  consent  before 
trial] 

[Pollock,  C.B. — ^The  statute  of  James  substantially 
applies  to  the  verdict  of  a  jury.] 

It  has  been  expressly  decided  in  the  case  of 
Evans  v.  Bees,  9  C.  B.  (k.  b.)  891» 
that  the  21  Jac  1,  c.  16,  a,  6,  is  not  repealed  by  the 
8  &  4  Yict.  c  24. 

Pollock,  C.B.,  Mabtin  and  CBAKifnsLL,  BB.,  were 
of  opinion  tiiat  there  should  be  no  rule,  as  the  matter 
was  one  of  contract  between  the  parties,  and  the  event 
had  been  found  by  the  arbitrators  in  favour  of  the 
plaintiff. 

Bbaicwxll,  B.---I  think  aUo  that  there  should  be 
no  rule,  but  wish  to  give  my  judgment,  not  so  much 
upon  the  ground  of  there  baing  a  contraot  between 
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the  parties,  as  that  under  the  Statute  of  Gloucester 

the  plaintifif  would  be  entitled  to  his  costs,  and  there 

is  no  statute  which,  in  my  opinion,  deprives  him  of 

that  right. 

Rule  refused. 


10  June,  1863 


.! 


Jokes  v.  Young. 


Scire  facias — Liability  of  Sureties  of  a  PvhlisJier 
of  Newspaper  for  damages  recovered  against 
him  in  an  Action  for  Libel — 6  Geo.  3,  c.  9, 
«.  8  ;  1  Will.  4,  c.  73,  s.  3. 

Where  a  verdict  was  enieredf  subject  to  a  referencCf  for 
plaintiff  in  an  action  for  libel  against  a  publisher  of  a 
newspaper,  and  an  award  made,  but  not  taken  up  by 
either  party,  until  the  time  for  its  performance  had 
elapsed,  the  plaintiff  then  signed  judgment  and  issued 
execution,  on  which  milla  bona  was  relumed : — 

Held,  thcU  the  plaintiff,  under  these  circumstances, 
teas  not  entitled  to  a  torit  of  scire  facias  against  the 
defendants  sureties  under  the  provisions  of  6  Geo.  3, 
c  9,  A  8 ;  1  Will  i,  c.  73,  s.  3. 

This  was  a  question  arising  out  of  an  action  brought 
in  the  Court  of  Common  Pleas  in  November,  1856,  by 
the  plaintiff,  Dr.  Jones,  a  physician,  against  the  defen- 
dant, Murdo  Young,  as  the  proprietor  and  publisher 
of  "The  Sun"  newspaper,  for  a  libel  contained  in  the 
said  newspaper,  which  in  effect  accused  the  doctor  of 
going  to  Paris  to  poison  a  patient. 

The  cause  was  entered  for  the  Spring  Assizes  at 
Kingston,  in  1857,  where  a  verdict  was  taken  for  the 
plaintiff  for  2000Z.,  subject  to  the  arbitration  of  Mr. 
Bodkin. 

The  learned  arbitrator,  by  his  award,  dated  the  27th 
June,  1867,  ordered  that  the  verdict  entered  for  the 
plaintiff  should  stand,  but  that  the  amount  thereof 
should  be  reduced  to  250^.  and  taxed  costs,  to  be  paid 
before  the  1st  of  August  following,  if  the  editor  should 
insert  in  his  newspaper  before  a  given  day  in  July  a 
certain  apology  in  the  said  award  set  out ;  but  that  if 
he  should  not  insert  such  apology,  the  damages  should 
be  2000Z. 

The  award  was  not  taken  up,  nor  the  apology 
inserted,  in  consequence  whereof  the  plaintiff  signed 
judgment  for  20007.,  the  amount  of  the  verdict 
entered.  A  compromise  was  then  come  to  between 
the  parties,  whereby  the  defendant  paid  down  6937.  to 
the  plaintiff,  and  the  plaintiff  allowed  further  time  for 
the  payment  of  the  remaining  1,8077.,  the  plaintiff  to 
be  at  liberty  to  issue  execution  if  the  balance  were  not 
duly  paid.  The  said  sum  of  1,8077.  not  being  duly 
paid,  the  plaintiff  issued  his  writ  of  fi.  fa.  against  the 
goods  of  the  said  defendant,  whereto  the  sheriff 
returned  nuila  bona. 

The  defendant,  on  becoming  the  proprietor  and 
publisher  as  aforesaid,  had  entered  into  the  usoal 
recognisance  to  the  Crown  in  the  sum  of  1007.,  and  his 


two  sureties,  Messrs.  Chaplin  and*  Steele,  bad  also 
entered  into  recognisances  to  the  same  amonnt 

Upon  the  above  state  of  facts,  D.  D.  Keane  obtained 
a  rule  calling  on  the  said  Mr.  Chaplin  aad  Mr.  Steele 
to  show  caase  why  her  Majesty's  writ,  or  writs,  of 
scire  facias  should  not  issue  out  and  uider  tbe  si-al  d 
this  Court  against  them  for  the  amorut  of  tbe  said 
recognisances  entered  into  by  them  as  sureties  for  the 
said  Murdo  Young,  the  defendant  in  tie  said  action. 

Manisty,  Q.C.  (with  him  Preniioe\  now  showed 
cause. 

By  6  Geo.  3,  c  9,  sect  8,  it  is  enacted  that  no 
persons  shall  print  or  publish  newspapers,  pamphlets, 
&c.,  without  entering  into  a  recogni.sarce,  or  giring  a' 
bond  to  his  then  Majesty,  his  heirs  und  successors, 
together  with  two  or  three  sufficient  sureties,  in  the 
sum  of  3007.,  conditioned  for  the  payment  of  any  finn 
or  penalties  imposed  upon  the  said  printer  or  pub- 
lisher by  reason  of  any  conviction  for  printing  or 
publishing  any  blasphemous  or  seditious  libel.  That 
enactment  only  related  to  fines  upon  conviction,  and 
not  to  damages  in  an  action.  By  1  ^V^ill.  4}  c.  i3, 
sect.  2,  the  amount  of  the  recognisance  was  increased 
to  4007.,  and  was  extended  so  as  to  secure  tbe  pay- 
ment of  damages  and  costs  to  be  recovered  in  actions 
for  libels  published  in  such  newspapers,  &c.,  as  well 
as  to  secure  the  payment  of  fines  to  his  Majest)'.  And 
sect.  3  enacted  "that  if  any  plaintiff  in  any  actios 
for  libel  against  any  editor,  conductor,  or  proprietor 
of  such  newspaper,  &c.,  shall  make  it  appear  by 
affidavit  to  his  Majesty's  Court  of  Exchequer  that  he 
is  entitled  to  have  execution  against  the  defendant 
upon  any  judgment  in  such  action,  but  that  be  has 
not  been  able  to  procure  satisfaction  by  writ  of  execQ- 
tion  against  the  goods  and  chattels  of  such  defendant, 
U  shall  be  lawful  for  the  said  Court,  for  the  benefit  of 
such  plaintiff,  to  order  and  direct  such  proceedings  to 
be  had  and  taken  upon  such  recognisances  or  bonds 
respectively  as  would  be  taken  to  obtain  any  fines  or 
penalties  due  to  his  Majesty  secured  by  such  recog- 
nisances and  bonds ;  provided  always  thai  tJte  fJ/^** 
of  such  proceedings  shall  be  exclusively  borne  by  *'«^ 
plaintiff  as  aforesaid." 

Therefore,  fines,  penalties,  and  damages,  now  stani 
upon  the  same  footing.  That  being  so,  the  reniict  o 
the  present  case  was  entered  for  20007.,  subject  to  a 
reference.  The  award  of  the  arbitrator,  like  the  ver- 
dict, was  conditional ;  and  Dr.  Jones'  attorney  hfti 
some  difficulty  in  taking  it  up,  owing  to  the  part'*^ 
not  knowing  in  whose  favour  it  was  made,  "ae 
apology  was  not  maile ;  and,  therefore,  tbe  plaints 
signed  judgment  for  the  amount  of  the  verdict. 
he  had  then  issued  execution,  and  the  sheriff  b»J 
returned  nulla  bona,  he  would  have  had  some  gronnd 
to  move  this  Court  to  order  proceedings  to  be  taken 
against  the  sureties.  Instead  of  doing  that,  he  m»^^^ 
a  compromise,  and  not  till  default  of  payment  of  tne 
balance  due  to  him  onder  that  compromise  does  h« 
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take  out  execution.  The  plaintiff  has  lain  by  for  six 
jears,  and  his  entered  into  a  compromise  giving  time 
to  the  defendnt,  and,  therefore,  he  is  not  entitled  to 
the  aid  of  this  Court  against  these  sureties. 


D.  D.  Keanc  in  support  of  the  rule.  The  statute 
referred  to  imjoses  upon  this  Court  a  duty.  The 
plaintiff  has  a  judgment  in  the  Court  of  Common 
Pleas,  and  I  am  at  a  loss  to  know  what  discretion  this 
Court  has  in  the  matter. 

[Pollock,  C.B.— You  are  not  entitled  to  execution 
against  the  printipal  for  the  original  amount,  for  two 
reasons,  one  of  which  is,  that  you  hare  accepted  a 
compromise.] 

It  was  a  conditional  compromise  ;  and  the  Court  will 
pause  before  giving  judgment  against  me,  preventing 
me  issuing  execution  in  the  Common  Pleas.  The 
matter  stands  thus :  verdict  for  2000/.  ;  award  for 
2000/.  on  failure  of  a  condition  ;  and  upon  that  failure, 
judgment  entered  up  for  2000Z. 

[Pollock,  C.B. — ^You  have  execution  by  agreement 
of  the  parties.] 

My  first  point  is  this,  that  having  a  verdict 
at  the  Assizes,  conditional  on  a  reference,  I  have 
judgment  on  the  award  entered  up  in  1857,  which 
judgment  cannot  be  set  aside.  My  second  point  is, 
that  the  judgment  being  unimpeached,  it  can  be  en- 
forced against  the  sureties.     It  is  laid  down  in 

Wright  v.  Simpson^  6  Ves.  713, 
aud  quoted  in 

Strong  v.  FosUr,  17  C.  B.  207, 
that  '*  the  surety  is  a  guarantee,  and  it  is  his  business 
to  see  whether  the  principal  pays."    But  then  it  is 
said  the  plaintiff  has  acted  in  such  a  way  towards 
these  sureties  as  to  discharge  them.     If,  however,  no 
luum  is  done  to  the  sureties*  position,  what  does  it 
matter  whether    time  bo   given  or  not  ?    For   that 
lesson  it  was  decided  tliat  a  defendant  in  replevin 
does  not,  by  giving  time  to  the  plaintiff  in  replevin, 
discharge  the  sureties  in  the  replevin  bond : 
Moor6  V.  BowTTuUcer,  6  Taunt.  879. 
The  iivjury  done  to  these  sureties  is  no  more  than 
'^  done  to  those  in   the  replevin  bond ;   for  they 
could  neither   take  the  defendant  Young,   nor  issue 
execution  against  his  goods.     It  is  not  any  defence  at 
law  to  an  action  on  a  bond  against  a  surety,  that  by 
A  parol  agreement  time  has  been  given  to  the  principal: 
Davey  v.  Prendergrass,  5  B.  &  Al.  187. 
As  no  application  has  been  made  to  set  aside  the 
judgment  in  the  Common  Pleas,  the  plaintiff  is  en- 
titled to  judgment  against  these  sureties,  whose  duty 
it  was,  as  well  as  his,  to  take  up  the  award. 

[Channell,  B. — It  is  not  necessary  to  show  that 
the  debt  has  been  discharged.  It  is  sufficient  if  the 
plaintiff  lias  tied  up  the  defendant's  hands.] 

Ko  instance  of  that  is  to  be  found  after  judgment. 
No  person  can  be  injured  tiU  execution  has  issued 
and  failedf  which  has  been  the  case  here.  The  Court 
should  the^fore  allow  a  set.  /o^  to  issue,  when,  as  the 


Crown  is  the  obligee,  the  matter  may  be  tried  in 
another  way. 

Pollock,  C.B.— I  am  of  opinion  that  this  rule 
should  be  discharged,  and,  as  the  clause  of  the  Act  of 
Parliament  has  said  that  the  expense  of  such  proceed- 
ings shall  be  exclusively  borne  by  the  ])laintiff,  I 
apprehend  with  costs.  The  proceeding  is  under  the 
1  Will.  4,  c.  73,  of  which  sect  3  enacts  that,  ftc.  I 
apprehend  that,  as  the  Act  of  Parliament  does  not 
make  the  duty  of  this  Court  merely  ministerial,  but 
judicial,  we  ought  to  inquire  whether  the  defendant  is 
entitled  to  set  up  any  answer  to  the  judgment.  And, 
if  it  shall  appear  that  the  defendant  is  not  entitled, 
then  we  have  a  power  to  order  proceedings  to  be  taken 
between  the  parties.  But  if  there  be  any  equity 
attaching  to  the  obligation,  then  we  ought  not  to  act 
upon  the  power  to  <  order  proceedings  against  the 
surety,  without  requiring  from  the  parties  a  prior 
account  of  the  whole  transaction.  The  transaction 
hero  is  this — an  action  was  brought  for  a  libel,  and 
when  it  came  on  it  was  referred  to  an  arbitrator,  with 
power  to  direct  what  the  parties  should  do.  He  made 
his  award,  which  coutained  the  terms  already  stated. 
The  avrard  having  been  made,  neither  plaintiff  nor 
defendant  took  it  up.  Neither  took  up  the  award 
until  the  time  had  elapsed  when  the  apology  should 
have  been  made.  It  was  the  business  of  the  plaintiff 
to  take  up  the  award.  If  he  did  not  do  it,  he  cannot 
rely  on  the  fact  that  the  defendant  has  not  taken 
it  up. 

Then  as  to  the  duty  of  the  sureties  to  take  it  up, 
they  have  nothing  to  do  with  it.  Whose  fault  was  it 
that  the  award  was  not  taken  up  ?  The  plaintiff 's.  With 
the  condition  of  the  award  on  the  postea,  it  was  rash  to 
enter  up  judgment  for  2000^.  The  person  who  advise'd 
it  ought  to  have  applied  to  the  Court  of  Common  Pleas 
to  know  what  judgment  should  have  been  entered. 
It  is  the  mere  act  of  an  attorney's  clerk,  who  goes  and 
gets  judgment  entered  up  for  20002.  as  a  matter  of 
course.  With  respect  to  the  liability  of  the  sureties, 
the  plaintiff  comes  to  some  arrangement  with  the 
defendant,  who  agrees  to  pay  him  a  large  sum  of 
money  to  prevent  execution.  I  abstain  from  giving 
an  opinion  as  to  what  the  effect  of  giving  time  to  the 
principal  would  be  with  respect  to  the  sureties.  I  am 
of  opinion  that  the  plaintiff  could  not  recover  more 
than  2501.  upon  this  award.  This  Court,  knowing  all 
these  facts,  ought  not  to  allow  a  act.  fa.  to  issue.  We 
are  not  bound  to  order,  and  the  plaintiff  is  not  entitled 
to  have,  execution  on  this  judgment. 

CHANNELii,  B. — I  am  of  the  same  opinion.  I  think, 
especially  with  reference  to  the  terms  of  the  Act  of  Par- 
liament, that  the  rule  should  be  discharged  with  costs. 
I  agree  that  it  was  proper  for  us  to  inquire  what, 
supposing  the  judgment  to  be  a  good  one,  has 
been  done  since.  I  don't  think  that  anything  has 
been  done  since  which  could  release  the  sureties.  We 
have  beea  referred  to  two  Acts  of  Parliament.    The 
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first  is  the  60  Geo.  3,  c.  9  ;  the  second,  the  1  Will.  4, 
c.  73,  which  cannot  bo  understood  without  reference 
to  the  60  Geo.  3,  c.  9.  The  efTcet  of  the  second  Act 
was  to  extend  the  application  of  the  recognisances  to 
damages  recorered  in  an  action  for  libeL  It  extended 
the  liabilities  of  the  surety  to  cases  where  the  defendant 
had  damages  recovered  against  him  in  an  action  at 
law  ;  whereas  the  former  Act  only  gave  them  recog- 
nisances to  secure  fines  or  penalties  upon  convictions, 
l^ow  we  are  asked  to  apply  the  remedy  of  the  first 
Act  to  the  proceedings  under  the  second  Act.  By 
sect.  3  of  the  second  Act  a  power  is  given  to  the 
Court,  the  words  whereof  are,  '*  it  sliall  be  lawful  for 
the  Court,  &c.,  to  order  and  direct  such  proceedings 
to  be  had  and  taken  upon  such  recognisance,"  &c.  I 
pass  at  once  to  the  question,  whether  the  judgment  is 
a  good  one  as  against  the  sureties.  I  am  of  opinion 
that  it  has  not  been  a  valid  one  as  against  the  sureties ; 
and  that,  therefore,  the  rule  should  be  discharged. 

Wilde,  B. — I  am  of  the  same  opinion.  The  case 
is  a  very  clear  one.  The  fact  is,  that  the  plaintiff 
brought  an  action  for  libel  against  the  defendant,  and 
has  got  a  judgment.  The  plaintiff's  counsel  is  quite 
right  in  saying  that  this  Court  neither  can,  nor  will, 
interfere  with  that  judgment,  or  the  execution  there- 
upon. But,  the  execution  being  fruitless,  the  plaintiff 
comes  to  this  Court  under  the  terms  of  a  special 
Act,  and  says,  that  by  that  Act  the  defendant  is 
required  to  give  securities  for  the  payment  of  fines  and 
damages,  and  that  this  Court  is  given  a  power  to  issue 
a  writ  of  9ci.  Jh.  to  enforce  execution  against  these 
sureties,  and  that  it  is  our  duty  to  issue  it.  The  Act 
of  Parliament  ought  to  have  said  that  he  should  be 
entitled  to  issue  execution,  if  the  argument  of  the 
plaintiff  is  correct ;  but  it  has  not  done  so.  It  has 
given  to  US  a  discretion  :  we  are  to  be  satisfied  that 
the  party  is  entitled  to  it ;  and  we  think  he  is  not 
entitled.  The  matter  was  referred  to  the  arbitrator, 
who  made  his  award  that  the  damages  should  be  reduced 
to  2501.  f  if  the  defendant  made  an  apology ;  if  not, 
they  were  to  be  2000^.  The  phuntiff  did  not  take  up 
the  award ;  and  the  defendant  did  not  know  that  ho 
had  to  make  the  apology.  The  damages  under  these 
circumstances  are  only  250^.    Therefore, 

Rule  discharged  teith  eorts. 


«  ^«  ,,  »  ,«-..     I  Ford  V.  Aqbr  and  Another. 

9, 10, 11  June,  1863.    ) 

3  <fc  4  WUL  4,  c.  27—7  WiU.  4,  and  1  Vict  c 
28 — Estoppel — Mortgagee — Buying  Tenant 
Out. 

Where  A  mortgaged  land,  of  uohich  B  was  in  posses- 
sion, U>  Cfor  1000  years,  and  BeonHnued  inpossessum 
for  upwards  of  twenty  years  from  the  mortgage,  wUhotU 
having  paid  rent  to  X  or  to  any  one,  InU  intenst  was 
paid  under  the  mortgage  within  twenty  years  from  the 
time  of  ^eetmcnt  frrot^gf^ .« — 


Held,  ifiat,  under  the  7  Will  4,  and  1  Viei.  c.  28, 
Vie  title  of  tJwse  claiming  under  C  was  not  hamil  hij 
virtue  of  the  operation  o/8  <t*  4  WiU,  4,  c.  27. 

2}id.  Where  B.  acquired  title  to  land,  as  agaiad  a 
'mortgagor,  by  adverse  possession  for  tuxiUy  years,  ami 
then  sold  to  F  in  fee,  and  by  agreement  continued,  u 
possession  as  tenant  to  F,  and  C,  who  claimed  under  a 
mortgage  in  respect  of  whicJh  interest  had  hcA  piii 
within  twenty  years  from,  tlie  time  of  action  brought, 
paid  B  51.  to  give  up  possession : — 

Held,  thcU  C  was,  notvnt?istandi7ig  the  eases  of 'Dxi. 
BuUcn  V.  Mills,  2  Ad.  dt  EIL  17,  and  Doe  d.  Johnm 
V.  Baytup,  Z  Ad.  db  Ell.  188,  not  estopped  in  (jidinemi 
brought  by  F  from  setting  up  his  title  acquired  Mrvuji 
the  mortgage. 

This  was  an  action  of  ejectment,  and  the  facts  were 
as  follows : — In  the  year  1836,  one  Bobeit  Ford 
obtained  a  grant  in  free  socage  from  the  lord  of  the 
manor  of  East  Stonham  of  a  piece  of  waste  land,  indnd' 
ing  the  portion  the  subject  of  tho  present  action,  ssd 
in  the  same  year  built  a  cottage  upon  port  of  the 
land.  In  1837,  the  said  Bobert  Ford  verbdlj  gare 
to  his  son  William  a  portion  of  the  said  land,  whick 
was  marked  oat  and  divided  by  a  dead  fence,  and 
upon  which  the  son  also  built,  with  his  father's  asast* 
ance,  a  cottage.  In  this  cottage  William  Ford  con- 
tinued to  reside,  from  the  time  it  was  built  until  the  5tli 
of  April,  1862,  without  paying  rent  to  his  father  or  to  an^ 
otlicr  person.  In  1837,  Robert  Ford  leased  the  whole  of 
the  propert}',  by  way  of  mortgage,  for  1000  years  to  one 
Welham,  to  secure  the  repayment  of  25/.,  and  npoa 
this  mortgage  he  paid  interest  to  Welham  until  his 
death  in  1842,  and  after  that  time  for  a  period  of  foor 
years  to  lus  representatives.  In  1848  Robert  Ford 
conveyed  the  whole  of  the  property  in  fee,  subject  to 
the  mortgage,  to  one  Hawkins.  In  1851  Robert  Ford 
became  a  pauper,  and  entered  the  union,  and  in  the 
following  year  died.  His  son  William  thereupon  took 
possession  of  both  cottages,  and  from  that  time  vnr 
tinned  to  occupy  them.  In  Kovember,  1861,  WiUiam 
Ford  sold  the  whole  property  to  the  plaintiff,  Joh 
Ford,  for  30/.,  and  the  conveyance  in  pursuance  of  ths 
sale  was  duly  executed  on  16th  of  January,  1863 ;  sod 
it  was  then  agreed  in  writing,  that  William  Fold 
should  continue  in  possession  of  the  premises  ss  temat 
to  the  plaintiff  up  to  the  6th  of  April  following  ati 
certain  fixed  rent  In  February  1862  a  writ  of  eject- 
ment in  respect  of  the  above  property  was  Berr»l»  *t 
the  snit  of  We1ham*8  executors  and  Hawkins,  npo^ 
William  Ford,  who  was  then  tenant  in  possession  to 
the  plaintiff,  and  an  appearance  was  entered  on  behalf 
of  the  pkintiff.  On  the  5th  of  April,  after  appearance 
entered,  William  Ford  was  induced,  for  the  smn  of 
5/.,  to  deliver  up  possession  of  the  premises  io  th« 
attorneys  of  the  plaintiffs  in  the  last-named  action,  a^d 
on  the  6th  of  June,  1862,  Welham's  exccntors  and 
Hawkins  joined  in  conveying  the  whole  ef  tbeproperty 
to  the  defendants. 
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At  the  trial  at  Bury  St.  Edmund's  at  the  last  Spring 
Assizes,  before  Willianis,  J.,  a  verdict  was  entered  for 
the  plaintiff,  leave  being  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit  A  role  nisi  having  been 
obtained, 

Phear  (O'MalUy  with,  him),  showed  canse.  William 
Ford,  by  advene  possession  for  twenty  years  and 
upwards,  acquired  a  good  title  to  the  property  as  against 
his  father,  Kobert  Ford,  and  those  claiming  under  him. 
But  there  is  a  preliminary  objection  to  there  being  any 
defence  to  this  action  at  all.  The  vendors  of  the 
defendants,  at  the  time  they  paid  the  51.  to  William 
Ford  to  get  him  out  of  possession,  knew  that  he  was 
tenant  of  the  plaintiff,  and  they,  and  those  claiming 
under  them,  are  therefore  estopped  from  disputing  the 
landlord's  title  : 

J)oe  d.  Bullen  v.  Mills,  2  Ad.  &  Ell.  17  ;  and 
Doe  d.  Johnson  v.  Baytup,  S  Ad.  &  Ell.  188. 
As  to  the  merits  of  the  case,  I  must  admit  that  the 
case  of 

Doe  d.  Palmer  v.  Eyre,  17  Q.  B.  866, 
is  somewhat  against  me ;  but  that  case  is  distinguishable 
from  the  present.  There,  it  did  not  ai)pear  but  that 
the  mortgagee  in  some  way  took  possession.  Here, 
the  mortgagee  did  not  take  possession,  unless  William 
Ford  became  his  tenant,  which  it  is  clear  ho  did  not ; 
and  the  mortgagor  did  not  remain  in  possession,  for 
William  Ford  was  tenant  at  will  to  him,  and  this 
tenancy  was  severed  by  the  act  of  the  mortgage.  All, 
therefore,  that  the  mortgagee  obtained  was  a  mere 
iiUtressc  termini,  which  Is  not  within  the  protection  of 
7  Will.  4  &  1  Vict.  c.  28.  Hence  there  is  no  title  to 
be  considered  but  that  of  the  mortgagor,  and  those 
claiming  under  him,  who  are  clearly  barred  by  the 
twenty  years'  adverse  possession  of  William  Ford. 

D.  D,  Keane  supported  the  rule. 

At  the  time  the  6l»  was  paid  the  first  action  of 
ejectment  was  actually  pending,  and  a  copy  of  the 
wiit  had  been  soiTed  upon  William  Ford,   and  on 
appearance  entered  on  behalf  of  the  present  plaintiff. 
Interest  was  paid  under  the  mortgage  down  to  1848, 
and  so  within  twenty  years  from  the  time  of  action. 
Doe  d.  Palmer  v.  £yre,  ubi  auprd,  and 
Doe  d.  BaddeUy  v.  MoMty,  17  Q.  B.  878, 
are  conclusive  in  the  defendants'  favour,  since  they 
diow  that  the  twenty  years'  limitation,  nnder  8  &  4 
Will.  4,  c.   27,  8.  2,  ran  from  the  last  payment  of 
interest  under  the  mortgage.     Those  cases,  upon  being 
narrowly  looked  at,  will  be  found  to  decide  the  ques- 
tion. 

Pollock,  C.B. — I  think  the  defendants  are  entitled 
to  have  their  rule  made  absolute.  The  case  of  Doe  d. 
Palmer  v.  Eyre,  cited  by  Mr.  Keane,  is  really  pre- 
cisely in  point.  The  preliminary  objection,  as  to  the 
payment  of  the  51.  to  William  Ford  having  amounted 
to  an  estoppel,  cannot  be  sustained  upon  the  merits 
of  the  case.     The  daim  is  made  by  the  plaintiff  to 


recover  land  mortgaged,  in  respect  of  which  interest  has 
been  paid  within  twenty  years.  The  plaintiff  also  relies 
upon  some  kind  of  tenancy  having  existed,  before  the 
mortgage  from  the  son  to  the  father,  of  the  land  in 
question,  and  upon  the  fact  that  no  rent  was  ever  paid 
in  respect  thereof ;  but  there  is  no  authority  wantiKl  to 
show  that  the  mortgagee  has  a  right  to  assert  his  title 
against  any  one  claiming  nnder  the  mortgagor, 
although  the  latter,  as  in  the  present  case,  has 
neglected  to  demand  rent  from  his  tenant. 

Channel!,  B. — I  am  of  the  same  opinion,  and  in 
arriving  at  my  decision  I  do  not  mean  to  cast  any 
doubt  upon  the  cases  of  Doe  d.  Bullen  v.  MiUs,  and 
Doe  d.  Johnson  v.  Baytup  (tU>i  suprd),  which  wero 
cited  in  support  of  the  plaintiff's  case.  These  cases 
tally  with  the  present  one  up  to  a  certain  point,  but 
differ  as  to  the  circumstances  under  which  the  parties 
held  to  be  estopped  were  let  into  possession.  The  two 
cases  cited  by  Mr.  Kcane  are  decisive  in  the  matter. 

Rule  dbsoluU. 


..! 


KoBLE  V.  The  Govebkor  Ain>  Com- 
12  June,  1868.  J    pany  of  the  Bank  of  England. 

Lost  Bank-note — Indemnity — EiglU  to  Costs — 

Sheriffs  Court 

A  plaintiff  who  recovers  in  a  Superior  Court  the 
amount  of  a  lost  bank-note,  under  201.,  ttgainst  the 
Governor  and  Company  of  the  Bank  of  England,  whom 
he  indemnifies,  is  deprived  of  his  costs  under  secL  120 
of  **The  City  Small  Debts  Act;"  although  he  has  no 
remedy  in  the  Inferior  Court,  if  Vie  Bank  set  up  ike 
loss. 

This  was  an  action  brought  by  the  plaintiff,  Mary 
Ann  Noble,  to  recover  from  the  defendants,  the 
Governor  and  Company  of  the  Bank  of  England,  the 
amoimt  of  a  102.  note,  which  had  been  burnt  by 
mistake. 

The  declaration  alleged  "that  the  defendants  on 
the  7th  day  of  September,  a.d.  1861,  by  their  promis- 
sory note,  numbered  28,789,  promised  to  pay  to  the 
bearer  on  demand  102.,  and  the  plaintiff  became  and 
was  the  lawful  bearer  of  the  said  promissory  note,  and 
duly  demanded  payment  thereof,  yet  the  defendants 
refused  to  pay  the  same,  and  the  plaintiff  claims  10{." 

Pleas.— 1st.  '^That  the  said  note  is  a  Bank  of 
England  note,  payable  to  bearer  on  demand,  and 
transferable  by  delivery  ;  and  after  the  making  of  the 
said  note,  and  whilst  the  plaintiff  was  the  bearer 
thereof,  and  before  she  demanded  payment  thereof,  the 
plaintiff  lost  the  same  out  of  her  possession  and 
control,  and  the  same  thence  hitherto  has  remained, 
and  still  i^  so  lost. 

2nd.  "  That  the  plaintiff  did  not  duly  demand  poy- 
ment  of  the  said  note  as  alleged. 

3rd.  '  *  That  the  said  note  is  a  Bank  of  England  note 
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payable  to  bearer  on  demand,  and  transferable  by 
delivery,  and  that  the  plaintiff  did  not  present  the 
said  note  for  payment. 

4th.  "That  the  plaintiff  was  not  at  the  commence- 
ment of  this  suit  the  lawful  bearer  of  the  said 
promissory  note. " 

"Wilde,  B.,  on  the  application  of  the  plaintiff  by 
summons  under  section  87  of  the  Common  Law 
Procedure  Act,  1854,  made  the  order  following,  dated 
the  1st  of  May,  1863  :— **  I  do  order  that  the  loss  of 
the  note  upon  which  this  action  is  brought  shall  not 
be  set  up,  provided  an  indemnity  is  given,  to  the 
satisfaction  of  the  Master,  against  the  claims  of  any 
other  pei'son  upon  the  said  note.  The  first  plea  to  be 
struck  out,  and  the  loss  of  the  instrument  not  to  be 
set  up  under  the  other  pleas." 

The  defendants  then  took  out  a  summons  to  strike 
out  all  their  pleas,  and  substitute  a  plea  of  payment 
of  the  10^.  into  Court  This  was  consented  to,  and 
an  order  to  that  effect  made  by  Bramwell,  B.  The 
plaintiff  replied  satisfaction,  and  then  took  out  the 
ordinary  summons  to  recover  her  costs,  upon  the 
return  of  which  summons,  Wilde,  B.,  intimated  that 
he  was  desirous  of  giving  the  plaintiff  her  costs,  but 
that,  having  regard  to  the  sections  of  the  various  Acts 
in  reference  thereto,  he  doubted  his  power  to  do  so. 
He  accordingly  indorsed  the  summons — "  No  order  ; 
but  fit  case  for  the  Court. " 

A  rule  having  been  obtained  by  Robinson  on  the 
9th  of  June,  1863,  calling  on  the  defendants  to  show 
cause  why  the  plaintiff  should  not  recover  her  costs 
by  virtue  of  section  122  of  **The  London  Small  Debts 
Act "  (15  Vict.  c.  IxzriL),  and  why  the  Master  should 
not  tax  the  same, 

Hannen  now  showed  cause. 

The  affidavits  disclose  the  following  state  of 
facts :  —On  the  16th  of  February,  1863,  Mr.  Butler, 
the  plaintiff's  attorney,  who  had  applied  to  the 
defendants  twelve  months  previously,  now  wrote 
them  to  the  effect  that  a  Mr.  Chipperfield  having 
destroyed  the  note  in  question,  and  the  plaintiff 
having  waited  twelve  months  from  the  time  of  the 
loss  before  making  that  application,  he  (Mr.  Butler) 
desired  to  know  what  steps  the  Bank  required  him 
to  take  to  entitle  him  to  payment  of  the  amount 
of  the  said  note.  To  this  letter  the  defendants  re- 
plied that  they  would  give  full  instructions  to  any 
one  who  would  call  upon  them  on  the  subject  It 
appeared  that  some  one  did  call,  who  gave  them 
information  about  the  number  of  the  note,  and  said 
that  it  had  been  destroyed,  with  certain  other  notes 
by  Mr.  Chipperfield,  under  the  idea  that  it  was 
a  «*  flash  note."  On  the  24th  of  February,  1863,  Mr. 
Butler,  the  plaintiff's  attorney,  attended  at  the  office 
of  the  Secretary  to  the  Bank,  and  was  told  that  the 
account  was  incredible.  The  same  day  Mr.  Butler 
wrote  :  •*  We  have  traced  that  note  as  having  been  paid 
on  the  21st  of  Febraaiy,  1862,  to  Messrs.  Simms  and 


Hill,  by  them  on  the  same  day  paid  to  Messrs.  Lane, 
by  them  on  the  same  day  paid  to  Mrs.  K  oble,  who  lost 
the  note  with  others.  They  were  found  and  distri- 
buted  to  various  persons,  and  the  note  in  quesfeioii  to  oar 
client,  by  whom  it  was  destroyed,  under  the  impressioii 
that  it  was  a  'flash  note.'  The  others  were  traced 
and  recovered."  On  the  2nd  of  March  the  defendants 
wrote  : — **  It  is  necessary  in  the  case  of  a  stolen  note 
that  the  party  claiming  it  should  be  able  to  prove  that 
he  received  it  in  the  course  of  business,  and  gave  valii« 
for  it  without  notice.  The  facts,  as  stated  by  yoo, 
don't  appear  to  establish  this  position,  but  the  con- 
trary, and  we  don't,  therefore,  understand  upon  what 
principle  you  ask  for  payment."  Upon  the  same  day, 
without  any  other  explanation,  the  plaintiff's  attorney 
sent  a  writ  in  the  name  of  l^Irs.  Noble,  and  not  of  Mr. 
Chipperfield,  whom  he  had  hitherto  represented  as  his 
client  On  the  4th  of  March  the  defendants  wrote 
again,  requiring  evidence  of  the  title  and  an  iudenmity 
before  the  amount  of  the  bill  could  be  paid,  in  answer 
to  which  the  plaintiff's  attorney  wrote,  "  MLr.  Chipper- 
field will  give  any  indemnity  to  the  Bank  they  may 
require." 

To  the  plaintiff's  declaration  the  defendants  pleaded 
four  pleas.  The  only  regular  course  for  the  plaintiff 
was  to  go  to  a  Judge  for  an  order,  under  sect  87  of  the 
Common  Law  Procedure  Act,  1854,  to  restrain  the 
defendants  from  setting  up  the  loss,  upon  the 
plaintiff  giving  an  indemnity  ;  and  accordingly  that 
was  done.  But  the  effect  of  the  proceedings,  if  left 
as  they  are,  is  this,  that  the  order  of  Wilde,  B., 
renders  them  liable  to  pay  the  costs.  But  they  ought 
not  to  be  burdened  with  the  costs,  as  these  pleas 
were  to  answer  the  purpoeo  of  protecting  the  real 
owner  of  the  note. 

[Wilde,  B. — ^The  ailment  of  the  other  side  was, 
that  the  plaintiff  could  recover  the  costs,  because  she 
could  get  the  Judge  to  certify.  To  that  it  was 
answered,  that  "  the  City  Small  Debts  Act "  did  not 
confer  that  power.  It  did  contain,  however,  a  claose 
that  the  plaintiff  should  be  entitled  to  his  costs  when 
the  cause  could  not  be  tried  in  the  Sheriff's  Court : 
and  it  was  argued  that  this  could  not  be  tried  ther^ 
because  it  would  immediately  be  met  with  the  fact 
that  no  indemnity  could  be  secured  there.] 

But  the  circumstance  that  no  indemnity  could  he 
secured  there  does  not  entitle  the  plaintiff  to  costs 
when  she  sues  in  a  Superior  Court.  By  sect  120  (^ 
"  The  City  Small  Debts  Act,"  plaintiffs  recoverinj?  in 
the  Superior  Court  less  than  20Z.  in  contract,  dull 
have  no  costs,  except  in  the  cases  thereinafter  pro' 
vided.  Then,  by  sect.  122,  power  is  given  to  the 
Court,  or  a  Judge,  to  give  costs  where  the  cause  was 
one  in  which  concurrent  jurisdiction  is  given  to  the 
Superior  Courts,  or /or  which  noplaiiU  could  have  bf^u 
entered  in  the  Sheriff's  Court,  &c.  It  is  clear  that 
this  cause^  might  have  been  entered  in  the  Sheriff's 
Court ;  and,  therefore,  the  plaintiff  is  disentitled  to 
the  costs. 
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Sobinson,  in  support  of  the  rale. 

The  real  question  is,  what  is  the  meaning  of  the 
words,  •*  or  in  which  no  plaint  could  have  been  entered 
in  the  Court?*'  That  can  only  mean  cases  where, 
from  their  nature,  no  plaint  could  have  been  success- 
fully  tried  there.  In  the  present  case  the  plaintiff  has  | 
a  right  of  action,  but  she  can  only  pursue  it  in  the 
Superior  Courts.  Is  she,  then,  to  lose  her  costs  by 
going  to  the  Superior  Court,  when  she  has  no  remedy 
in  the  County  Court  I  The  policy  of  the  County 
Court  Acts  is  to  send  suitors  to  the  County  Courts 
where  the  cause  is  proper  to  be  tried  there,  but  to 
leave  them  to  the  Superior  Courts  where  it  cannot 
be  tried  in  the  County  Courts.  To  bring  this  action 
in  a  County  Court,  would  be  to  rush  upon  inevitable 
failure ;  and,  therefore,  the  Act,  which  was  intended 
to  supply  a  remedy,  would  be  to  a  great  extent 
inoperative,  if  the  plaintiff  in  this  case  were  deprived 
of  her  costs. 

Pollock,  C.B.— "We  are  of  opinion  that  the  rule 
znnst  be  dischaiged.  In  my  judgment  the  case  is  one 
in  which  we  have  no  power  ;  there  is  clearly  a  casus 
omissus.  The  action  might  have  been  brought  in  the 
Small  Debts  Court,  as  in  the  Superior  Court :  but  in 
the  former  a  Judge  has  not  the  power  to  strike  out 
the  defence  of  loss  as  he  has  in  the  latter  Court  We 
are  asked  by  the  plaintiff's  counsel  to  stretch  the 
langoage  of  this  Act,  so  as  to  meet  the  present  case. 
I  think  it  is  clearly  a  castts  omissus.  The  rule  must 
be  discharged. 

Martin,  B. — ^I  do  not  mean  to  express  a  strong 
opinion  to  the  contrary.  I  think  the  question  is  not 
likely  to  occur  again.  I  don*t  believe  that  any  person 
would  have  told  the  plaintiff  that  she  could  maintain 
as  action  in  the  Sheriff's  Court  The  difficulty  here 
is,  whether  the  clause  of  the  City  Small  Debts  Act  is 
properly  applicable  to  a  case  of  this  kind  ?  For  where 
the  plaintiff  could  only  recover  by  bringing  her  action 
in  the  Superior  Courts,  I  for  one  would  give  her  the 
costs. 

Chaxnell,  B, — I  agree  with  the  opinion  of  the 
Loid  Chief  Bai'on.  Sect  120  merely  deprives  the 
plaintiff  of  his  costs,  unless  he  can  bring  himself  under 
sect  122.  I  am  of  opinion  that  the  plaintiff  in  this 
action  must  fail  of  obtaining  costs,  because  I  think 
the  words  of  sect.  122  do  not  admit  of  the  interpreta- 
tion it  has  been  sought  to  give  them.  There  are 
certain  cases  where  the  County  Courts  have  no  juris' 
<Uction,  as  in  slander,  &c.  But  here  the  cause  might 
have  been  entered  in  the  County  Court,  although  it 
might  not  have  been  successful  there. 

Wilde,  B. — I  cannot  help  saying  that  this  is  a  hard 

case.     The  Superior  Court  is  the  only  place  in  which 

the  plaintiff  could  obtain  redress.     She  there  com- 

znences  her  action,  and  is  entitled  to  have  the  money 

I^id  on  giving  an  indemnity,  which  her  attorney  offered 


to  do.  The  Bank,  nevertheless,  pleaded  four  pleas, 
which  she  had  to  apply  to  have  struck  out.  Clearly, 
as  a  matter  of  justice,  it  appears  to  me  that  the 
plaintiff  ought  to  have  her  costs.  But  then  there  are 
the  words  of  the  Act  Although  I  think  to  a  great 
extent  with  my  Brother  Martin,  yet  I  think  that  the 
words  of  this  Act  leave  us  no  power  to  give  the 
plaintiff  her  costs.  The  words,  "or  in  which  no 
plaint  could  have  been  entered  in  the  Court,*'  mean 
*'  for  which  no  plaint  could  have  been  entered  accord- 
ing to  law."  The  plaint  might  have  been  entered  in 
the  Court  below  as  well  as  in  the  Court  above.  If 
the  defendants  had  been  disposed  not  to  dispute  the 
loss,  it  might  have  been  decided  in  the  inferior  Court, 
as  well  as  in  this.  Therefore  our  judgment  must  be 
for  the  defendants. 

Rule  discharged. 


1863.    1 


La  Banca  Kazioxale,  sede 
12  Juke,  1863.    )     di  Tobino  v.  Haububoeb. 


Pleading— Amendment — Substitution  of  Parties 
—Costs^\6  cfe  16  Vict  c.  76,  «.  36,  222. 

To  an  action  brought  by  a  foreign  hanking  firm^ 
under  the  corporaJLe  name  used  by  them  in  Italy,  viz,, 
*'La  Banca  NazioiuUe,  sede  di  TorinOf"  the  defendants 
pleaded  that  the  plaintiffs  were  not  a  body  corporate, 
nor  entitled  to  sue  in  this  country  by  the  said  name  and 
style  ;  and  thereupon  the  plaintiffs  applied  to  the  Court 
to  amend  the  proceedings  by  inserting  the  name  of  A 
Mf  the  director  of  the  said  Turin  branch,  as  the  nominal 
plaintiffj  on  behalf  of  the  said  Turin  branch,  or  by 
describing  the  plaintiffs  as  represented  by  the  said  A  M, 
the  director  of  the  said  branch,  Ac, 

The  Court  alloufed  the  amendment,  on  payment  of 
the  defendanCs  costs. 

This  case  turned  on  the  substitution  of  another 
name  in  place  of  the  plaintiffs,  in  the  writ,  declara- 
tion, and  subsequent  proceedings,  in  an  action  upon 
certain  bills  of  exchange,  the  plaintiffs  having  first 
sued  tmder  the  name  and  style  of  "La  Banca 
Nazionale,  sede  di  Torino;"  and  the  question  was, 
whether  they  were  entitled  to  sue  under  that  name  in 
this  country,  as  well  as  in  Italy. 

The  declaration  alleged  in  effect  that  the  defendant 
made  the  several  bills  of  exchange  in  writing  therein 
mentioned  directed  to  one  Leonardo  Sacerdote  as  the 
acceptor ;  that  the  defendant  then  indorsed  the  same 
to  one  Ludovico  Laurent,  who  indorsed  them  to  the 
Central  Administration  of  La  Banca  Nazionale,  by 
whom  they  were  indorsed  to  the  plaintiffs  ;  and  that 
they  were  dishonoui'ed  by  the  said  Leonardo  Sacer- 
dote, &c. 

Sixth  Plea. — "  That  the  plaintiffs  at  the  commence- 
ment of  this  suit  were  not  a  body  corporate,  nor 
entitled  to  sue  in  this  country  by  the  said  name  and 
style," 
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11  Jfnb,  1863. 

Luciits  Kelly  obtained  a  mle  calling  on  the  defen- 
dant to  show  cause  peremptorily  on  the  foUowiug  day, 
the  12th  of  June  instant,  ''why  the  plaintiffs  should 
not  bo  at  liberty  to  amend  the  wi4t,  declaration,  and 
subsequent  proceedings  in  this  action  by  inserting  the 
name  of  Augustin  Mottura,  the  director  of  the  Turin 
branch,  as  the  nominal  plaintiff  on  behalf  of  tbe 
Turin  "sede,"  or  branch,  of  the  said  bank ;  or  by 
describing  the  plaintiffs  as  represented  by  the  said 
Augustin  Mottura,  the  director  of  the  said  branch, 
and  by  making  the  necessary  alterations  accordingly 
upon  notice  of  this  rule  to  be  glyen  to  the  defendant, 
his  attorney,  or  agent." 

12  June,  1863. 

Watkm  Williams  now  showed  cause. 

[Pollock,  C.B.,  referring  to  a  case  of  La  Banca 
Nazionalef  sede  di  Torino  v.  Sichel  and  Another^  in 
which  cause  had  been  shown  that  morning  by  Temple^ 
Q.C.,  the  facts  of  which  were  identical  with  the  pre- 
sent case,  remarked  that  the  Court  had  in  that  case 
advised  the  defendants  to  undertake  to  try  the  question 
in  the  cause,  without  objecting  to  the  form  in  which 
it  was  brought,  on  the  plaintiffs  giving  a  bond  to  pay 
the  costs  of  the  transaction,  which  they  had  consented 
to  do.] 

There  is  an  objection  to  that  course  here,  as  our 
costs  have  not  been  paid.  This  amendment  comes 
within  section  86  of  the  Common  Law  Procedure  Act, 
1852,  which  section  is  to  be  taken  in  connection  with 
section  85  of  the  same  Act,  and  which  makes  the  pay- 
ment of  costs  a  condition  precedent.  It  was  decided 
in  a  case  in  the  Common  Pleas  that  section  222,  which 
gives  the  general  power  of  amendment,  was  not  in- 
tended to  apply  to  the  joinder  of  parties  already 
provided  for  by  sections  35  and  39 : 

Garrard  v.  Giubilei,  11  C.  B.  (n.  s.)  616 ;  31 
L.  J.  C.  P.  131. 

As  a  matter  of  practice,  these  securities  for  costs  are 
never  worth  anything.  In  one  cose,  that  of  La 
Soci^tS  GinSrale  de  Clippers  Francais,  the  costs  were 
nearly  2000Z.  more  than  the  amount  of  the  indemnity. 
The  present  case  is  likely  to  be  veiy  complicated, 
being  about  a  foreign  railway. 

[Channell,  B. — But  what  objection  have  you  to 
it,  if  the  security  is  increased  ?] 

If  they  are  to  give  a  bond  for  our  taxed  costs,  I 
agree  to  it. 

[Kclhj. — I  don't  see  why  the  bond  should  be  in- 
creased ;  at  the  time  the  case  was  gone  into,  the 
whole  matter  was  considered.] 

If  that  is  to  be  the  practice,  I  would  rather  have 
my  plea.  The  plaintiffs  ought  to  be  compelled  to 
come  forward  in  a  name  in  which  we  can  touch  them. 
The  Court  has  no  power  to  amend  by  substituting  a 
new  plaintiff. 

[CnAKNELL,  B. — In  Blake  v.  Dcwc  (7  H.  &  N.  465 ; 
31  L.  J.  Ex.  100),  this  Court  went  a  long  way  in 


amending  by  allowing  the  names  of  two  tnutees  to  be 
substituted,  in  an  action  of  ejectment,  for  the  same  of 
a  person  only  beneficially  entitled.] 

That  case  was  discussed  !n  Garrari  v.  QvMfk, 
where  it  was,  nevertheless,  decided  that  the  Courts  kid 
no  power  to  introduce  a  new  party;  viz.,  a  wfe 
dum  sola.  The  Bank  of  Italy  wishes  to  sabstitnte  in 
entirely  new  party,  t.  e.,  a  new  plaintiff. 

If  the  amendment  be  allowed,  the  plaintiffs  shodd 
be  placed  in  their  original  position  as  to  the  pleaa 

L,  Kelly f  in  support  of  the  rule,  referred  to 
Coombs  V.  TJu  Bristol  and  Exder  RaUway  C(fa- 
pany,  1  F.  &  F.  206 ; 
where,  after  amendment  of  a  writ  by  the  substitotioa 
of  the  real  for  the  nominal  plaintiff,  the  commene^ 
ment  of  the  action  was  allowed  to  bo  reckoned  from 
the  original  date.  That  was  the  object  of  hb  ap- 
plication. 

Per  Curiam. — The  rule  must  be  made  absolute 
upon  payment  of  the  defendant's  costs,  the  defendant 
to  be  at  liberty  to  plead. 

Rule  ahsolvUe  on  payment  (^oasti 


,.} 


Sheen  v.  Bitmtstead. 


Ex.  Ch. 

14  May,  1863. 

Coram — Cockburn,  C.  J.,  Crompton,  Byles,  Bucs- 
BURN,  Keating,  Mellor,  JJ. 

Evidence  —  Fratidident  Representatwn  (W  ^ 
Trustworthiness—Belief  of  Third  Fersom- 
Hearsay, 

In  an  action  for  fraudulently  misrepresenting  fc* 
plaintiff  that  a  certain  tradesman  (who  soon  nfter 
became  bankrupt)  was  ^riw^iwr^y— prima  facie  «^tii'/w 
vxis  given  that  defendant.,  at  (lie  very  time  of  wihi>3 
tlie  representation^  had  bought  goods  below  their  vfu^ 
from  tJu  tradesman  in  question, — the  infere}U!ehein>h 
that  defendant  was  fully  acquainted  with  Vu  tra^ 
man*s  insolvent  dreumstanecs : — 

Held,  that  defendant,  in  answer  to  sveh  evid^nff, 
might  call  a  uoitnass  who  had  been  privy  toall  th£sa» 
transactions  bettpcen  defendant  and  the  tradesman,  fe'«^ 
that,  in  his  belief  tlie  tradesman  was  trustworthy  «*» 
the  representation  to  plaintiff  was  made : — 

Held,  also,  that  defendant  might  go  on  to  ealljdh^ 
toumsmen  of  the  tradesman,  as  ioitnesses,  to  say  ^» 
tJie  tradesinan*s  reputation  for  tntstworthiness  at  the 
time  in  question  was  good. 

The  plaintiff  in  this  case  had  been  led  to  truv 
"Watson— a  tradesman— with  goods,  on  the  strcagth  o- 
a  letter  of  the  defendant's,  which  stated  that,  to  ti' 
best  of  defendant's  knowledge,  Watson  was  tnis'- 
worthy.  Evidence  to  establish  the  sciaUer  hail  N"^ 
given  at  the  trial,  to  the  effect  that,  at  the  date  of  t jo 
letter  (24th  of  October,  1S60),  defendant  W  ^"-S^' 


so  jcKB,  im.] 


THE  NEW  REPORTS. 


371 


goods  of  Watson  (who  snbsequeutly  was  made  a 
bankrupt)  much  below  their  yalue.  To  rebut  the 
inference  suggested  by  this  evidence,  the  defendant 
called  his  shopman,  who  had  been  present  at  all  the 
flefendant's  dealings  with  Watson,  and  who  swore 
that  "All  the  transactions  with  Watson  came  within 
jny  knowledge."  It  was  then  proposed  to  ask  him, 
"Was  Watson,  on  the  24th  October,  trustworthy  to 
your  belief? "  This  question  was  objected  to,  but 
admitted  ;  and  the  answer  to  it  was,  "  I  believe  that 
ho  was  tiustworthy  at  the  time." 

The  defendant  next  called  three  of  Watson's  towns- 
men in  succession,  and  asked  them  each,  "What  was 
the  reputation  of  Watson  in  October,  1860,  as  to  his 
trustworthiness  as  a  tradesman?"  The  question  in 
<?ach  case  was  objected  to,  but  admitted.  The  answer 
in  each  case  was  to  the  effect  that  Watson's  reputa- 
tion for  trustworthiness  at  the  time  was  good. 

A  new  trial  having  been  moved  for  on  the  ground  of 
improper  reception  of  evidence,  the  Court  of  Exchequer 
discharged  the  rule,  holding  *  (BramweU,  B.,  dis- 
scTUiente)^  that  the  questions  were  admissible,  and  that 
the  evidence  was  rightly  received. 

The  plaintiff  now  appealed. 

D,  Keane,  for  plaintiff. 

Bulwer  {Cherry  with  him),  for  defendant,  waa  not 
called  on. 

CocKBTTBN,  CJ.  —I  think  the  evidence  was  admissible. 
There  are  two  points.  1st.  Was  the  evidenceof  the  shop- 
man who  was  asked  whether  Watson,  in  October,  1860, 
to  his  belief,  was  trustworthy,  admissible?  2nd. 
Was  the  evidence  of  the  townsmen  admissible,  who 
-^irere  asked  as  to  Watson's  general  reputation  in 
October,  1860,  for  solvency  ?  The  question  as  to  the 
shopman's  belief  ought  be  exceptionable,  were  it  not 
that,  having  relation  to  the  previous  evidence  and 
the  case  put  forward  by  plaintiff,  it  became  relevant. 
Certain  circumstances  were  shown,  from  which  the 
jury  were  asked  to  infer,  not  only  that  Watson  was 
untrustworthy,  but  that  the  defendant  must  have 
known  it  The  defendant's  shopman  is  then  asked,  in 
reply,  how  far  he,  hntrmng  all  those  circumstances  as 
well  as  the  defendant,  still  believed  Watson  to  have  been 
trustworthy.  I  think  the  question  is  legitimate.  As 
±o  the  second  question,  touching  Watson's  general 
reputation  of  solvency,  we  must  remember  the  issue 
mras,  what  was  defendant's  state  of  mind  at  the  time 
lie  wrote  the  letter  ?  You  cannot  see  into  his  mind. 
All  you  can  do  is  to  establish  a  state  of  facts  from 
which  you  may  infer  that  he  believed  Watson  to  be 
solvent,  or  the  r^erse.  Surely  the  plaintiff  might,  in 
fiuch  case,  call  all  the.  inhabitants  of  the  neighbour- 
hood to  say,  that  not  only  was  Watson  insolvent,  but 
tliat  his  insolvency  was  notorious.  The  probability 
is,  that  a  townsman  shares  in  a  belief  that  is  common 

*  1  H.  A  a  368;  82  L.  J.  (v.a)  Ex.  124. 


to  aU  his  feUow-townsmcn.  On  the  other  hand,  when 
a  printd  fade  case  has  been  established  against  de- 
fendant, he,  1  think,  may  call  all  the  persons  from 
the  neighbourhood  who  have  had  dealings  with 
the  tradesman  to  say  tliat  the  tradesman's  credit 
was  good  at  the  time  :  and  that  is  moral  evidence  that 
there  was  no  fraud.  Here,  indeed,  all  the  persons 
from  the  neighbourhood  were  not  called ;  but  that 
goes  only  to  the  weight  of  the  evidence,  and  not  to  its 
admissibility. 

The  rest  of  the  Coust  concurred. 

Judgment  affinrud, 

18  J^E,^i3.     }  ^^^  ^-  Matthews. 

Quarter  Semons — Appeal — Order  for  Costs — 
12  dh  13  Vict  a  45,  «.  5— 11  <fe  12  Vict, 
e.  43,  s.  27. 

An  order  for  costs  made  hy  the  Court  of  Quarter 
Sessions,  under  12  <b  13  Vict.  c.  45,  s.  6  [which  enacts, 
that  upon  any  appeal  to  Quarter  Sessions,  the  Court 
may  order  and  direct  the  party  against  whom  the  same 
shall  he  decided,  to  pay  costs  to  the  other  party,  such 
costs  to  be  recoverable  in  the  manner  provided  by  11  d:  12 
Vict.  c.  43,  s.  27],  is  rightly  made,  directing  the  unsuC" 
cessful  party  to  pay  the  costs  to  the  Clerk  of  the  Peace 
to  be  by  him  paid  over  to  the  successful  party. 

This  case  was  originally  before  the  Court  below, 
upon  some  demurrers  which  arose  in  the  course  of 
the  pleadings  in  an  action  of  replevin.  A  single 
point  only  came  before  the  Court  of  Exchequer 
Chamber. 

The  plaintiff  had  appealed  to  Quarter  Sessions 
against  a  poor-rate,  and,  the  appeal  having  been  dis- 
missed, an  order  was  drawn  up  under  12  &  13  Vict, 
c.  45,  s.  15,  directing  him  to  pay  the  costs  "to  the 
clerk  of  the  peace  of  this  Court  to  be  by  him  paid 
over  to  the  parties  entitled  to  the  same."  The  plaintiff 
now  contended  that  the  oider  was  badly  drawn,  and 
that,  in  conformity  with  the  Act,  it  should  have 
directed  him  to  pay  costs  "to  the  other  party,"  and 
not  "  to  the  clerk  of  the  peace." 

The  Court  below*  (Wiohtman,  J.,  duhitante)  having 
decided  that  the  order  was  rightly  made,  the  plaintiff 
now  appealed. 

ff.  James,  for  the  appellant. — 12  &  IS  Vict  c.  45, 
s.  5,  enacts  that  the  Court  shall  order  ^costs  to  be 
paid,  not  to  the  clerk  of  the  peace,  but  to  the  other 
party  :  doing  away  with  the  intervention  of  the  clerk 
of  the  peace.  True,  it  says  the  costs  are  to  be 
recoverable,  as  pointed  out  in  11  &  12  Vict,  c  48. 
But  even  supposing  that,  if  they  are  not  paid,  a  certi- 
ficate may  be  necessary  from  the  clerk  of  the  peace 
before  a  waiTant  of  distress  issues  (which  is  itself 
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an  arguable  point),  still  the  money  is  not  to  be  paid 
to  the  clerk. 

Iteginav.  Huntley,  3  E.  &  B.  172, 
is  not  precisely  in  point,  but  it  decides  that  if  the 
order  had  been  made,  as  I  say  it  ought  to  have  been 
made,  it  would  be  good. 

Milward,  was  not  called  on. 

Erle,  C.J.  —  The  judgment  should  be  affirmed. 
The  11  &  12  Vict.  c.  43,  s.  27,  to  which  reference  is 
made  in  the  12  &  13  Vict.  c.  45,  shows  that  the  costs 
are  to  be  recovered  by  making  them  payable  in  the 
first  instance  to  the  clerk  of  the  peace,  who  is  to  pay 
them  over,  and  Regina  v.  Huntley  only  decides  that 
an  order  good  under  the  17  Geo.  2,  c.  88,  sec.  4,  is 
not  rendered  bad  by  stat  12  &  13  Vict.  c.  45  : 
and,  if  anything,  the  impression  produced  on  my 
mind  by  that  case  is  unfavourable  to  the  plain- 
tiff's contention ;  the  proper  course  is  for  the  order 
to  direct  the  costs  to  be  paid  to  the  clerk  of  the  peace, 
who  is  to  {>ay  them  to  the  successful  party. 

The  other  learned  Judges  concurred. 

JudgTMfiU  affimud. 


Ex.  Ch.  I 

J  June,  1863.    ) 


Dkesser  v.  Bosanquet. 


Coram  —  Erlb,   C.J.,    Pollock,    C.B.,   Williams, 
WiLLES,  JJ.,  Bramweli^  Chankell,  BB. 

Dock  Company — Power  to  detain  Goods — Dock 
Act8—5l  Geo,  3,  c.  Ixvi,  u.  24  <fc  25—10  <fc  11 
Vict,  c.  27,  M.  3,  47—14  <j&  15  Vict  c.  xliiuy 
8,  2 — Wliarfinger^ 8  general  Lien, 

A  dockcampani/s  special  Act  enabled  them  to  detain, 
until  payment,  any  timber,  goods,  tL-c.,  on  which  the 
"aimer,  consignor,  or  ooTisignee,"  should  not  have  paid 
the  charges  for  wharfage,  rent,  (£*e.,  given  by  the  Act; 
and  if  timber,  goods,  Ac,,  should  have  been  removed 
witJiout  payment,  to  restrain  and  detain  and  sell  "  any 
goods  and  chattels  of  the  owner,  consignor,  or  consignee 
respectively,*^  A  subsequent  Act  incorporated  parts  of  10 
&  11  Viet,  c,  27;  hy  section  3  of  which  the  word  **oumer," 
wJienusedinrelcttionto  **  goods,**  includes'*  any  consignor, 
consignee,  shipper,  or  agcTU  for  sale  or  cuHody  of  such 
goods,  as  well  as  the  oumer  thereof;**  and  by  section  45 
of  which  a  dock  company,  if  goods  have  been  removed 
wiUwut  payment  of  rates,  dec,,  ''may  distrain  or  arrest 
any  other  aoods  within  ike  limits  of  the  dock,  die, 
belonging  to  the  person  liable  to  pay  such  rates,  and  may 
sell,**  dec,  .— 

Held,  thaX  the  dock  company  had  no  right  to  detain 
timber  really  belonging  to  A  {but  standing  in  their 
books  in  the  name  of  the  brokers  0,  M,  deCo.),  for  unpaid 
rent  and  rates  due  on  other  goods  which  stood  in  the 
same  broker* s  name,  but  which  did  not  belong  to  A, 

Held,  also,  that  it  was  not  necessary  to  consider  the 
question  whether  at  Common  Law  the  company  would 


have  had  a  general  lien  for  the  first  of  Uuir  chargfi^ 
which  toas  for  wharfage  as  wharfingers  only,  th  rela- 
tions of  the  parties  being  regulated  by  (he  special  Ad  of 
Parliament  under  which  they  acted. 

This  was  error  from  the  Queen's  Bench  on  a  specbl 
case,  set  out  at  length  in  1  N.  R.  56 ;  32  L  J.  (n.  s.) 
Q.  B.  62.  But  the  most  material  facts  may  be  stated 
as  follows  : — 

The  defendant  represents  the  Commercial  DoJl 
Company,  the  Acts  of  Parliament  relating  to  which, 
so  far  as  they  bear  on  the  question,  are  gives 
above.  The  plaintiff  is  the  real  owner  of  certain 
timber  which  stood  in  the  company's  books  in  the 
names  of  the  brokers  C.  M.  &  Co.,  who  were,  as  the 
dock  company  knew,  timber  brokers  of  the  Citj  of 
London  ;  and  by  the  regulations  of  the  City  of  London, 
as  the  dock  company  also  knew,  forbidden  to  hold  a 
deal  in  timber  on  their  own  account.  The  timber  had 
originally  belonged  to  third  parties,  by  whose  diiw- 
tions  the  brokers  had  placed  it  in  the  docks  for  sale. 
The  dock  company  claimed  to  detain  the  timber  in 
question  from  the  plaintiff,  either  until  they  had  been 
paid  certain  charges — part  of  which  was  for  whaif^i;^, 
and  part  for  rent  and  other  rates  due  to  them  nnder 
the  Act — accruing  upon  other  goods  which  did  net 
belong  to  plaintiff,  but  which  also  stood  in  the  same 
brokers'  names  (C.  M.  &  Co.) 

The  Court  below  having  decided  in  fiavoTir  of  plaintiff 
and  against  this  claim,  defendant  now  broaght  error. 

M,  Smith,  Q,C,  {Raymond  with  him.) 
The  question  is,  whether  a  company,  either  ander 
the  powers  of  their  Act  or  at  Common  Jaw,  hare  a 
general  lien  on  the  timber,  and  whether  such  a  liea 
is  good  as  against  plaintiff.  As  to  the  claim  which  ia 
for  wharfage,  it  must  be  allowed  that  a  wharfinger  has 
a  general  lien  for  wharfage  charges.  Besides  this,  a 
part  of  the  claim  is  for  rent  and  other  rates  given  h; 
the  several  Acts.  By  the  company's  special  Act,  51 
Geo.  8.  c.  Ixvi.  s.  25,  the  powers  given  to  the  com- 
pany extend  against  "  owner,  consignor,  or  oonsigDee. 
The  general  Act  goes  further,  and  includes  in"th< 
term  owner,"  when  used  in  relation  to  goods,  "tf>y 
consignor,  consignee,  shipper,  or  agent  for  sale  or 
custody  of  such  goods,  as  well  as  the  owner  thereof 
But  in  any  case  here,  the  real  owner  had  allofed 
the  dock  company  to  treat  the  brokers  as  the  owseiSi 
he  ought,  therefore,  to  be  estopped  from  setting  up  hi» 
own  title  to  the  ii^uiy  of  third  persona.  Wharfin^ 
are  in  like  manner  subject  to  estoppel,  aa  ig^ 
depositors, 

Gosling  v.  Bumey,  7  Bing.  839. 
letiekhaH  v.  Cooper,  8  Bing.  (N.  C.)  99, 
was  quoted  in  the  Court  below.  That  does  not  tooch 
the  present  case,  where  the  brokers  have  been  actiA? 
by  the  actual  direction  of  the  owners.  It  might  he 
different  if  brokers  had  exceeded  their  powers,  which 
they  have  not :  which  ia  the  state  of  things  met  hr 
the  Factors*  Act 
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Lmhf  Q,C.  (/.  Brown  with  him),  was  not  called  on. 

Erle,  C.J. — ^We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  below  is  right.  The  plaintiff  is  the 
owner  of  the  goods  in  question.  The  dock  company 
have  claimed  the  right  to  seize  and  hold  against  him 
his  own  goods,  for  the  purpose  of  getting  800Z.  due 
on  other  goods  belonging  to  C.  M.  &Co.  It  is  not 
necessary  to  decide  whether  the  dock  company  would 
have  a  general  lien  at  Common  Law  for  the  wharfage. 
The  relations  of  the  parties  are  moulded  by  certain 
specific  Acts  of  Pai'liament  relating  to  the  dock  com- 
pany, and  on  this  point  I  agree  with  the  Court  below. 
It  really  comes  to  the  construction  of  10  &  11  Vict, 
c.  27,  s.  47.  Does  this  timber,  within  the  45th  sect., 
belong  to  C.  M.  &  Co.  ?  Now  it  is  found  it  is  not  really 
their  timber  :  and  certainly  the  plaintiff  is  not  (under 
sect.  45)  "the  person  liable  to  pay  such  rates,"  whose 
goods  the  section  says  may  be  seized.  Does  sect.  3 
and  the  Interpretation  Clause  carry  it  further  ?  The 
clause  in  question  speaks  of  owner  in  respect  of  parti- 
cuUr  goods  only,  and  does  not,  we  think,  include  the 
owner  of  other  goods  which  have  nothing  to  do  with 
these  goods  respecting  which  the  lien  may  be  endea- 
Toured  to  be  enforced.  The  ground  taken  by  the  Court 
below  is  a  most  sound  one. 

Judsmtnt  affirmed. 


RiST  V.  Favz. 


Ex.  Ch.       ) 
15  June,  1863.    ) 

Coram— Pollock,  C.  B.,  Williams,  J. ,  Channell^  B., 
Bbamw£LIi»  B.,  Willes,  J.,  Kkatiko,  J. 

Seduction — Loss  of  Service — Two  Masters, 

A  girl  wJu)  lived  with  arid  waited  upon  her  father 
and  inother  from  evening  to  morning^  was  seduced  by 
the  master  far  tchxnn  during  the  day  ske  worked,  as  a 
farm  labourer.  The  father  bringing  an  action  against 
the  master  for  the  loss  of  services  consequent  upon  the 
ttdiiction : — 

Held,  thai  on  the  above  fact,  there  ioas  evidence  to  go 
to  the  jury,  that  the  girl  was  servant  of  her  father. 

This  was  a  bill  of  exceptions,  tendered  to  the  ruling 
of  AVightman,  J.,  at  the  last  Huntingdon  Assizes. 

The  plaintiff's  daughter,  Jane  Rist — ^whom  defen- 
dant had  seduced — before,  in  and  after  the  month  of 
February,  1861,  and  thence  during  the  time  of  her 
pregnancy,  and  down  to  a  short  time  before  she  was 
delivered,  in  April,  1862,  of  a  chUd,  of  which  defen- 
dant was  the  father,  lired  with  plaintiff  as  a  member 
of  his  family,  and  was  always  at  home  doing  house- 
work, and 'waiting  on  his  wife,  from  six  in  the  even- 
ing to  seven  of  the  next  morning ;  and  sleeping  at 
hia  house  during  the  night  From  the  said  month 
of  February,  1861,  to  November,  in  the  same  year, 
she  was  in  defendant's  service,  as  a  farm  labourer  in 
liusbandry,  to  do  out-door  work  on  his  farm  during 
the  usual  hours  of  labour  for  such  pex8onS|  i.  e,  from 


seven  in  the  morning  to  six  in  the  evening,  during 
the  summer  months,  and  from  eight  to  dusk  during 
the  remainder.  The  plaintiff  accordingly  brought  an 
action  for  the  seduction  of  his  daughter. 

Defendant's  second  plea  denied  that  the  girl  was 
in  the  service  of  the  plaintiff,  and  on  that  issue  the 
defendant's  counsel  submitted,  that  there  was  no  evi- 
dence of  service  to  go  to  the  jury,  the  real  master 
being  the  seducer ;  but  the  learned  Judge  directed  the 
jury  that  there  was  evidence  that  the  girl  was  servant 
to  her  father. 

Keane  referred  to 

Thompson  v.  Hoss,  29  L.  J.  (n.  s.)  Ex.  I.  ; 
Grinnell  v.  Wells,  7  M.  ft  G.  1033,  per  Tindal,  J. ; 
J)avies  v.  Williams,  10  Q.  B.  725. 

0*M alley,  Q.C,  {0,'  B,  Harrison,  with  him),  was 
not  called  on. 

Pollock,  C.B. — ^We  are  all  of  opinion  that  there 
was  evidence  to  go  to  the  jury  that  the  girl  was  ser- 
vant of  her  father. 


! 


Shasfobth  V,  C0B7. 


Ex.  Gh. 

15  Jttse,  1863. 

Skip — Demurrage^Fort  of  London — Meter-^ 
Tum-^per — Contract  to  Unload — Privity. 


DefendaiU  purchased  from  P  (consignee)  a  cargo  of 
coals  lying  on  board  plaintiff*s  ship  in  the  Thames. 
Both  defendant  and  P  signed  a  turn-paper,  which  u^is 
in  effect  as  follows : — To  the  meter  appointed  to  weigh 
the  under-mentioned  cargo.  We,  the  undersigned,  having 
bought  of  P  the  cargo  of  coals,  dtc,,  to  be  worked  at  (he 
rate  of  forty-nine  Urns  per  working  day,  hereby  direct 
you  to  work  and  deliver  the  same  to  us,  BudmaiCs 
Dock, 

Defendant  knew  that  this  paper  would  be  shoum  to  the 
captain  of  the  vessel,  and  that  he  would  understand  it 
as  a  direction  to  take  the  vessel  to  DudmaiCs  Dock,  The 
document  was  then  sent  by  P  to  the  coeU-meter,  whose 
business  would  be  to  discharge  the  vessel.  The  ship, 
mooring  off  DudmarCs  Dock,  but  being  unable  to  enter 
for  ten  days,  until  her  turn  came, — the  plairUiff  brought 
an  action  against  the  defendant  for  demurrage : — 

Held,  that  the  turn-paper,  if  evidence  of  any  contract 
by  the  defendant  to  unload  at  all,  could  only  be  evidence 
at  best  of  a  contract  by  him  to  unload  after  the  vessel 
should  have  entered  the  dock. 

This  was  an  appeal  from  the  Court  of  Queen* 
Bench,  which*  had  made  absolute  a  rule  to  enter  a 
nonsuit,  on  the  ground  that  the  turn-paper  was  no 
evidence  to  go  to  the  jury  of  a  contract  by  the  de- 
fendant to  unload  :  no  biU  of  lading  or  charter-party, 
or  other  evidence  on  the  point,  having  been  produced 
at  the  trial. 

•       K  J.  (V.  a.)  Q.  B.  79;  1  N.  R  820. 
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Keane  (0*MaUey  with  him),  for  the  plaintiff  (the 
appellant),  referred  to 

Brown  y.  Johnson^  10  H.  &  W.  831. 
A  person  who  signs  a  paper  binds  himself  by  what 
is  inside  it : 

Leer  v.  Tates^  3  Tannt.  886  ; 
Sanders  v.  Kenzeller,  4  Q.  B.  260 ; 
Abbott  on  Shipping,  285  (7th  ed.). 
In  Robinson  v.  Alder  (a  case  tried  before  Campbell, 
C.J.,  and  reported  in  the  "Shipping  Gazette"  for 
1853,)  his  Lordship  thought  that  a  similar  document 
was  evidence  of  a  contract. 

[Williams,  J. — In  Robinson  v.  Alder  there  was 
proof  of  costom,  which  there  is  not  in  the  present 
case.] 

He  also  refeired  to  Sooison  y.  Pegg,  30  L.  J.  Ex. 
225. 


C.  Pollock^  for  the  defendant^  was  not  heari 

Pollock,  C.B. — ^This  case  is  yeiy  deficient  in 
eyidence  of  those  facts  from  which  a  contract  may  be 
inferred.  It  is  not  for  ns  to  decide  what  the  coo- 
tract  really  was,  or,  indeed,  whether  there  vu  i 
contract  at  all ;  becanse  we  are  of  opinion  that  then 
was  certainly  no  such  contract  as  contended  for  bj  t]» 
plaintiff.  The  defendant  was  not  bonnd  to  imload  t 
the  rate  in  question  till  the  vessel  was  in  the  dock. 
The  note  by  which  the  contract  was  proposed  in  V 
proved  was  addressed  to  a  meter,  who  could  not  posi- 
bly  unload  tUl  the  dock  was  entered.  The  contract,  if 
any,  limited  the  unloading  to  the  time  when  the  ressl 
should  have  entered  the  dock,  and  no  liabiuty  attadiai 
while  she  was  outside. 

Judgment  afimd 
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Master  of  the  Bolls.  I  covETTEY  t;.  Babclay. 

2,  3, 19  JuNZ,  186S.       ) 

Pcartnenhip — Purchase  of  Deceased  Fartner^s 
Share — Valu/e  according  to  Annual  Account — 
Irregular  ValuatUms^-Qrou  sum  set  apart  for 
Contingencies  —  Acquiescence  ^-  Account  not 
Signed. 

Pa/rtn^nhip  articles  provided  that,  on  the  death  of  a 
partner,  iht  surviving  partners  should  purchase  his 
share  al  Us  value  aeeording  to  the  last  annual  oecounL 
According  to  the  articles^  this  amnual  account  was  to  he 
a  true,  psffeet,  and  particular  rest  or  reckoning  in 
uniting  of  aU  their  joint  stock,  and  the  value  thereof 
and  \ocu  to  he  signed  hy  each  partner. 

The  partners  were  aeeusUnMd  tofxihe  value  of  their 
land  amd  buildings  for  this  rest  account  without  any 
regular  vaiuationy  hy  taking  the  value  for  the  preceding 
year,  and  merely  considering  whether  it  ought  to  he  in- 
creased or  diminished.  They  were  also  accustomed  to 
set  apart  a  large  sum  as  a  genercU  provision  for  losses 
which  might  he  unexpectedly  incurred  in  respect  of  pend- 
ing transaetUms* 

In  July,  1860,  arest  amount  was  made  outinthe  usual 
Tnamier,  hy  eertaiin  of  the  partners,  and  a  hatance-sheet 
showing  the  results  was  sent  to  an  ahsent  partner,  who 
died  in  Septemher,  1860,  without  having  investigated  the 
aecouni  or  signed  the  rest-hook.  It  appeared,  howeoer, 
ehat  he  knew  the  mode  in  which  the  aoeount  was  made 
cut,  and  had  never  chjeeUd  thereto : — 

Held,  that  the  eaoecuiors  of  the  deceased  were  hound  hy 
^zsaceounL 

Observatisns  on  Bliflset  v,  Daniel,  10  Hare,  W6. 

This  was  the  hearing  of  a  suit,  instituted  by  the 
executors  of  Henry  Bevan,  who  had  been  up  to  his 
death  a  partner  in  the  firm  of  Barclay,  Perkins  &  Co., 
against  the  present  partners  as  defendants,  to  recover 
the  yalue  of  their  testator's  share  in  the  partnership 
proi)erty. 

The  partnership  articles  were  dated  the  Slst  of 
December,  1831,  and  made  between  the  seven  then 
partners  in  the  firm,  of  whom  Henry  Bevan  was  one. 

The  3rd  clause  provided,  that  they  should  be  inte- 
rested in  the  following  proportions,  each  of  them, 
except  Hudwn  Gumey,  in  one-eighth,  and  Hudson 
Gnmey  in  one-fourth. 

The  4th  clause  provided  that  the  profits  and  losses 
should  be  divided  and  borne  in  like  proportions. 

The  10th  clause  provided  that  once  in  every  year 
during  the  co-partnership,  on  or  about  the  5th  day  of 
July,  or  as  soon  after  as  conveniently  might  be,  the 
Vol.  II. 


several  partners  should  make,  cast  up,  and  fully  finish 
between  them  a  true,  perfect,  and  particular  rest  or 
reckoning  in  writing  of  all  their  joint  stock  then  in  co- 
partnership, and  of  the  value  thereof,  and  of  all  the 
gains  and  produce  thereof,  and  all  losses,  receipts,  pay- 
ments, dealings  and  transactions  relating  to  the  co- 
partnership for  the  year  last  past  before  the  taking  of 
such  account,  and  of  all  debts  owing  to  and  from  the 
joint  trade,  and  of  all  moneys  and  things  belonging 
thereto. 

The  11th  clause  provided  that  eveiy  such  rest  or 
account  should  be  entered  into  one  book,  which  book 
should  be  signed  by  all  the  partners^  and  each  partner 
who  should  require  it  should  have  a  copy  of  such  book  ; 
which  account  or  rest  when  finished  and  signed  in  the 
manner  aforesaid,  should  be  binding  and  oonohisive 
upon  them,  their  heirs,  executors,  and  administrators, 
and  should  not  be  opened,  xmravelled,  or  altered,  unless 
manifest  errors  by  omissions,  wrong  charges,  or  mis- 
castings  up  should  be  made  to  appear  therein  to  the 
amount  of  1,000/.,  within  six  calendar  months  next 
after  finishing  such  rest  or  account  as  aforesaid ;  and 
in  case  any  such  error  should  be  discovered  and  made 
known  within  that  time,  the  same  should  be  rectified ; 
nevertheless  the  account  should  be  binding  and 
conclusive  as  to  all  other  the  particulars  therein 
contained. 

The  38th  clause  provided  that  if  at  the  death  of 
any  partner  there  should  be  no  person  entitled  to  suc- 
ceed, and  also  willing  to  succeed,  to  the  share  of  such 
partner  in  the  copartnership,  then  Ihe  continuing 
partners  should  become  the  purdhasers  of  such  share, 
and  should  pay  for  the  same  unto  the  executors  or 
administrators  of  the  party  so  dying  so  much  money 
as  the  value  of  the  said  share  aeeording  to  the  last 
annual  account  or  rest  next  preceding  the  death  of  such 
party,  together  with  51,  per  eeni.  per  annum  upon  the 
capital  in  lieu  of  the  sJuere  of  proJUs  of  the  party  so 
dying  from  the  time  of  that  account  or  rest  to  the  time 
of  the  decease  of  the  party  so  dying  should  amount  unto, 
with  interest  upon  such  amount  at  5/.  per  cent  to  be 
computed  from  such  his  decease  by  four  equal  half- 
yearly  instalments  to  be  secured  as  therein  mentioned. 

Almost  all  the  other  persons  who  were  partners  in 
1881  had  died  in  Henry  Bevan's  lifetime,  but  as  they 
had  invariably  nominated  their  successors,  under  the 
provisions  contained  in  the  articles,  the  38th  clause 
had  never  been  acted  upon.  It  appeared  that  until 
shortly  before  making  his  will  in  December,  1859, 
Henry  Bevan  had  also  intended  to  exercise  his  power 
of  nomination. 

Henry  Bevan  died  on  the  11th  of  September,  1860, 
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without  having  nominated  any  successor  to  his  share 
in  the  partnership. 

The  plaintifis  haying  applied  to  the  surviving  part- 
ners for  Information  as  to  the  amount  ]>ayable  to  them 
in  respect  of  Henry  Bevan's  share,  were  furnished  with 
the  following  account  :^ 


July  5,  1860. 


To  capital  not  bearing  interest, 
and  representing  the  propor- 
tion of  l-8th  of  the  business  . 

To  capital  called  note  account, 
bearing  interest  at  U,  per 
cent.    •    •     • 

Total  capital  .     . 

Interest  at  61,  per  cent,  on 
total  capital,  being  the  pro- 
portion of  profit  according  to 
the  articles  of  partnership 
from  July  fith  to  11th  Sep- 
tember.      

Less  paid  to  the  late  Henry 
Bevan  on  the  8th  of  August, 
in  anticipation  of  profit    .     . 

Al.  per  cent,  interest  on  126,  OOOZ. 
from  July  5th  to  September 
11th,  1860 

Less  income-tax 


£25,000 


126,000 


£151,000 


1,408 


1,000 


408 


939 
39 


900 


£152,308 


It  had  been  the  invariable  practice  of  the  partners 
in  Barclay,  Perkins  &  Co.,  on  every  5th  of  July,  to 
make  out  a  rest  account  of  all  the  effects  of  the  co- 
partnership, and  to  have  the  same  entered  in  a  book, 
called  the  rest-book.  This  book  was  signed  imme- 
diately by  such  of  the  partners  as  were  present,  and  a 
balance  sheet  made  up  from  the  rest-book  was  sent  to 
each  absent  partner,  and  the  rest-book  itself  was 
.  signed  by  them  as  opportunity  offered.  The  defendants^ 
answer,  from  which  this  statement  of  the  practice  is 
taken,  alleged,  that  if  an  absent  partner  took  no 
objection  to  the  balance  sheet,  it  was  assumed  that  he 
acquiesced  therein.  Henry  Bevan  had,  in  1859, 
signed  the  three  rest-books  for  1857—9,  all  at  the 
same  time. 

The  rest-book  for  July,  1859,  was  duly  signed  by  all 
the  partners,  including  Henry  Bevan.  The  rest-book 
for  July,  1860,  was  made  out  at  the  usual  time ;  and  it 
liad  since  been  signed  by  all  the  partners,  except 
Henry  Bevan.  A  balance  sheet,  made  up  from  the 
rest-book,  was,  in  July,  1860,  taken  to  Henry  Bevan, 
at  his  residence,  at  Twickenham,  by  his  nephew,  the 
defendant,  Charles  James  Bevan,  one  of  the  surviving 
partners,  when  he  complained  of  the  profits  not  being 
ao  large  as  usuaL  The  bill  alleged,  that  Henry  Bevan 
was  taken  ill  a  few  days  after  this  bahince  sheet  was 
delivered  to  him ;   but  a  witness  for  the  defendants 


proved  that  he  was  in  good  health,  and  capable  of 
understanding  matters  of  business,  on  the  2l8t  of 
August,  1860. 

According  to  the  rest   made  out  in  July,  1S60, 
the  value  of  the  assets  of  the  partnership  amomited 
to  1,532,2662.   Is.   M,      In  making  out  this  total, 
the  debts  due  to  the  partnership  were  estimated  at 
about  670,0002.,  33,852/.  having  been  first  dedactdd 
for  bad  debts.  The  value  of  the  breweries  and  their  sites 
appeared  as  "  Plant,  99,0002.  ;"  and  the  value  of  the 
brewing  plant  as  "  valuations  of  vats,  &c.  73,550!." 
This  total  of  1, 632,2662.  1*.  %d,  was  accounted  for  on  tbe 
other  side  of  the  accounts  as  follows : — ^The  debts  due 
from  the  partnership  to  third  persons  amounted  to 
287,1322.    15s.   9e2.  ;    the  fixed  capital  not  bearing 
interest,  and  in  which  the  partners  were  interested  in 
proportion    to    their    several    shares,   amoanted  to 
200,0002.  ;  the  note  account,  or  capital  bearing  4  per 
cent,  interest,  in  which  the  partners  were  interested 
unequally  (Henry  Bevan*8  share  at  that  time  being 
121,0002.),  amounted  to  954,0002.  ;  an  item,  entitled 
"  The  Sinking  Fund,"  amounted  to  51,1882.  5*.  lU  ; 
and  the  balance,  amounting  to  40,0002.,  was  treated  as 
profits,  and  carried  to  the  credit  of  the  shares  of  tike 
several  partners  in  the  note  account,  thus  increiang 
Henry  Bevan's  121,0002.  to  126,0002.    This  40,000/. 
did  not  represent  the  whole  profits  of  the  year,  as,  by 
arrangement,   82,0002.  was  annuaUy  divided  among 
the  partners  by  quarterly  payments,  without  appear- 
ing in  the  annual  rest. 

The  valuation  of  the  property  of  the  firm  for  the 
purposes  of  the  annual  rest  was  always  made  by  the 
partners  themselves,  without  the  assistance  of  an; 
professional  valuer,  and  as  regards  the  brewery  site 
and  buildings  and  the  brewing  machinery,  there  vas 
no  independent  valuation  whatsoever,  but  the  partners 
started  with  the  value  given  in  the  rest-book  for  the 
preceding  year,  and  merely  considered  whether,  having 
regard  on  the  one  hand  to  the  outlay  on  the  property 
during  the  year,  and  on  the  other  to  the  deteriorations, 
the  amount  ought  to  be  increased  or  diminished.  The 
amounts  of  the  items,  "plant"  and  "valnatiow" 
were  the  same  in  the  rest-books  of  1858,  1859,  and 
1860. 

To  show  that  the  brewery-site  and  buildings  com- 
prised in  "Plant,  99,0002.,"  had  been  undervalued, 
the  plaintiffs  referred  to  the  prices  at  which  other 
breweries  had  been  sold  to  public  companies,  and  to 
the  annual  value  at  which  the  brewery  had  been 
assessed  for  income-tax,  which  last  would  make  it  out 
to  be  worth  at  least  250,0002. 

The  defendants  replied  that  the  assessments  for  the 
income-tax  were  no  test  of  value,  as  the  partners  verf 
entitled  to  deduct  from  the  profits  returned  by  them 
under  Schedule  D,  the  annual  value  of  their  premises 
as  assessed  under  Schedule  A.  The  sales  referred  to 
of  other  breweries  included  the  good  wLU,  and  in  one 
case  the  price  had  been  much  less  upon  a  resale. 
The  item  "Sinking  Fund,  51,1832.,- was  stated  in 
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the  defendants'  answer  to  have  been  set  apart  to  meet 
a  variety  of  claims,  including  the  following  :— A  half- 
year's  salaries  then  due,  commissions,  discount,  and 
allowances  on  the  export  and  country  trade,  losses, 
claims  to  be  made  good  on  shipments  of  beer  not  turn- 
ing  oat  good,  and  bad  debts  suddenly  accruing,  and 
for  which  no  estimate  had  been  made.  This  item 
had  been  43,1697.  183,  5d.  in  1856,  and  upwards  of 
50,000/.  in  each  of  the  years  1857—1860. 

The  plaintiffs'  bill  asked  for  declarations  that  the 
partnership  was  dissolved  as  to  Henry  Bevan,  and 
that  the  plaintiffs  were  not  bound  by  the  alleged  rest 
of  July,  1860,  or  by  any  preceding  rest  so  far  as 
regarded  the  value  of  the  partnership  property  therein 
contained ;  and  for  an  account  of  all  dealings  and 
transactions  of  the  late  partnership  [from  the  foot, 
except  as  aforesaid  of  the  last  settled  account ;  and 
that  the  amount  of  the  share  of  Henry  Bevan  in  the 
capital  of  the  co-partnership,  and  the  actual  value  of 
his  share  of  the  joint  stock,  and  property,  and  profits 
of  the  co-partnership  might  be  ascertained  under  the 
direction  of  the  Court. 

The  SoiicUar-OenenUy  Selwyn,  Q.C,,  and  Speed,  for 
tiie  plaintiffs. 

Heniy  Bevan  was  not  bound  by  the  rest  of  July, 
I860.  He  had  never  signed  the  rest-book.  The  mere 
delivery  to  him  of  the  balance  sheet  did  not  enable  , 
him  to  satisfy  himself  as  to  its  correctness.  He  did 
not  gain  any  advantage  by  allowing  the  other  partners 
to  sign  the  rest-book  without  intimating  his  dissent 
fix^m  the  balance  sheet,  as  the  rest  did  not  become 
binding  upon  any  of  the  partners  until  all  had  signed 
it. 

The  rest  had  not  been  made  in  accordance  with  the 
partnership  articles.  It  did  not  include  all  the  trans- 
actions of  the  year,  nor  the  32,0002.  of  profit  which 
^was  divided  quarterly  among  the  partners.  There  had 
l>een  no  real  valuation  of  the  brewery,  site,  and 
Iniildings  any  more  than  in 

Blisstt  V.  Daniel,  10  Hare,  403,  518. 
The  sinking  fund  was  a  species  of  insurance  against 
iuture  losses,  and  as  the  defendants  were  purchasing 
the  business  as  a  going  concern,   and  were  to  pay 
nothing  for  the  goodwill  and  the  future  profits,  they 
ooght  to  take  the  risk  of  future  losses, 
Slisset  V.  Daniel,  ubi  auprdf  518  ; 
Lees  V.  Lafortti,  14  Beav.  250. 
The  rest  for  1859  ceased  to  be  binding  on  the  5th  of 
July,  1860,  and  the  Court  onght,  therefore,  to  make 
out  a  proper  rest  for  1860,  from  valuations,  indepen- 
dent of  the  rest  for  1859, 

Peityt  V.  Janeson,  6  Mad.  146 ; 
Simmons  v.  Leonard,  8  Hare,  581 ; 
Smith  V.  EvereU,  27  Beav.  446  ; 
2  Lindley  PaHn,  699. 

^i>  JI,  Cairns,  Q.C.,  AmphleU,  Q.C,,  and  Hoare, 
for  the  defendants,  contended  that  Henry  Bevan  was 
at  the  time  of  his  death  bound  by  the  rest  of  1860. 


The  mode  of  valuing  adopted  by  the  partners  was 
reasonable  and  fair.  They  wished  to  avoid  showing 
their  accounts  and  thus  disclosing  the  secrets  of  their 
trade  either  to  professional  valuers  or  to  the  executors 
of  deceased  partners.  Blisset  v.  Daniel  did  not  apply. 
The  Vice-chancellor  had,  page  517,  expressly  dis- 
tinguished between  a  power  of  expulsion  and  a  pro- 
vision in  contemplation  of  death.  Here  Mr.  Bevan, 
though  eighty-three,  was  not  the  oldest  of  the  partners, 
and  there  were  other  partners  also  not  in  a  position  to 
exercise  their  power  of  nomination.  The  rest  became 
binding  upon  each  partner  as  soon  as  he  signed  it. 
Mr.  Bevan  knew,  two  months  before  his  death,  that 
others  of  the  partners  had  signed  the  rest,  and  were 
bound  by  it  if  they  happened  to  die.  If  he  had 
intended  to  have  the  accounts  taken  this  year  on  a 
different  principle,  the  proper  and  natural  course 
would  have  been  to  communicate  with  his  partners 
before  they  had  made  out  the  rest.  The  partnership 
articles  did  not  deprive  acquiescence  in  an  unsigned 
account  of  its  ordinary  effect;  they  only  provided 
that  an  account,  when  signed,  should  not  be  opened 
on  account  of  such  errors,  as  would  otherwise  be  a 
ground  for  opening  it. 

The  sinking  fund  was  intended  to  provide  for  con- 
tingencies which  affected  the  value  of  the  existing 
assets  of  the  partnership.  In  the  absence  of  some 
arrangement  allowing  the  continuing  jmrtners  to  de- 
duct a  certain  sum  for  these  contingencies  and  take 
the  risk  of  them  upon  themselves,  they  would  be  un- 
able to  finally  settle  their  accounts  with  the  executors 
of  a  deceased  partner  until  every  contingency  had  run 
off. 

The  SolicitcT'Oeneral  in  reply. 

19  June,  1863. 

The  Master  of  the  Rolls  said,  that  the  question 
in  this  case  was,  in  what  manner  the  value  of  the 
share  of  a  deceased  partner  in  the  firm  of  Barclay, 
Perkins  &  Co.,  was  to  be  ascertained.  It  was  a  ques- 
tion the  decision  of  which  depended  partly  upon  the 
construction  of  the  partnership  articles,  partly  upon 
the  acts  of  the  partners.  The  plaintiffs  contended,  that 
the  value  of  the  share  must  be  ascertained  by  an  actual 
valuation  of  all  the  property  of  the  partnership,  free- 
holds, leaseholds,  machinery,  public-houses,  debts 
owing,  &c.  The  defendants,  on  the  other  hand,  con- 
tended, that  the  plaintiffs  were  only  entitled  to  the 
deceased  partner's  share,  as  estimated  at  the  last 
annual  taking  of  the  rest  account,  and  that  this 
account  had  been  taken  in  accordance  with  the  true 
construction  of  the  partnership  articles,  and  had  been 
acquiesced  in  by  the  deceased  partner. 

On  the  5th  of  July,  1859,  the  annual  accounts  were 
made  up,  and  entered  in  the  rest-book ;  and  that  book 
was  signed  by  all  the  partners,  including  Henry 
Bevan.  In  December,  1859,  Henry  Bevan  made  his 
will,  which  did  not  affect  the  present  question.  On 
the  6th  of  July,  1860,  the  annual  rest  account  was 
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mode  up,  and  entered  in  the  rest-boolc,  and  a  balance- 
sheet  was  made  oat  from  it,  and  taken  to  Henry  Bevan 
by  his  nephew,  Charles  James  Bevan.  Henry  Beyan 
it  appeared,  expressed  some  dissatisfaction  at  the 
amount  of  the  profits  coming  to  him,  but  not  at  all 
at  the  mode  in  which  the  rest  account  had  been 
made  np. 

Under  these  circumstances,  he  thought  that  Henry 
Bevan  was  bound  by  the  rest  account  of  July,  1860. 
It  was  true  that  the  valuations  in  the  rest  account 
had  been  made  without  any  reference  to  the  price 
which  the  property  would  fetch  at  a  sale,  but  he  found 
that  the  valuations  had  been  made  upon  the  same 
principle  for  twenty-nine  years.  If  Henry  Bevan  had 
died  before  the  6th  of  July,  1860,  he  would  have  been 
bound  by  the  rest  of  1859,  in  which  the  valuations 
were  made  upon  that  principle.  If  he  had  claimed 
to  have  the  valuations  for  1860  made  in  a  different 
manner,  it  was  at  least  doubtful  whether  he  would 
have  been  permitted  to  deviate  from  a  principle  of 
valuation  which  he  had  so  long  acquiesced  in.  Here, 
however,  the  question  was,  whether,  after  his  death, 
his  executors  could  dispute  these  valuations.  If 
one  of  the  other  partners  had  died  instead  of  Henry 
Bevan,  the  latter  would  have  had  the  benefit  of  the 
alleged  undervaluations.  The  case  of  Blisset  v.  Daniel^ 
when  properly  examined,  was  not  favourable  to  the 
plaintiffs'  case.  The  Court  there  held,  that  the 
custom  according  to  which  the  valuations  had  been 
made,  was  not  applicable  to  a  clause  providing  for  the 
expulsion  of  one  partner  by  the  others.  Here  the 
clause  and  the  custom  were  intended  to  provide  for  an 
event  equally  likely  to  happen  to  any  partner.  The 
decision  in  Blisset  v.  Danielf  also  rested  on  fraud,  the 
other  i)artners  having  kept  the  partner  they  intended 
to  expel,  in  ignorance  of  their  intention,  until  he  had 
signed  the  accounts.  It  appeared  from  Yice-Chancellor 
Wood's  judgment,  in  JBlissei  v.  Daniel  (page  617), 
that  in  that  case  the  valuations  would  have  been  held 
binding  in  the  case  of  a  partner  dying.  A  custom  of 
this  sort  might  be  very  reasonable  as  applied  to  a 
dause  which  each  partner  had  an  equal  chance  of 
taking  advantage  of,  but  very  unreasonable  if  applied 
to  a  clause  enabling  one  partner  to  exercise  a  power 
for  his  own  advantage. 

K  Henry  Bevan  had  attempted  to  dispute  the 
valuation  in  September,  1860,  he  would  not  have 
been  allowed  to  do  so,  on  the  ground  that  he  was 
bound  by  the  course  of  dealing  between  the  parties. 
His  Honour  assented  to  the  principle  of  Peityt  v. 
Janeson,  so  far  as  it  laid  down  that  the  other  partners 
could  not  hold  the  executors  of  a  deceased  partner  to 
a  valuation  made  more  than  a  year  before  for  the 
purpose  of  depriving  them  of  subsequent  profits ;  but 
if  a  partner  intended  to  dispute  the  principle  upon 
which  the  valuations  had  been  previously  made,  he 
ought  to  do  so  before  and  not  after  the  valuation  was 
made. 

He  had  hitherto  assumed  that  Honry  Bevan  had 


himself  dissented  from  the  valuation,  but  it  ma  dear 
that  he  expressed  no  dissent,  though  he  Uved  more 
tiian  two  months  after  it,  and  it  was  to  bo  iafemd 
frtmi  the  evidence  that  he  had  no  intentisii  of  actiig 
otherwise  than  as  he  had  done  in  former  yean. 

If  it  had  been  shown  that  tiie  valuation  liad  lieia 
made  on  a  principle  of  which  Henry  Bevan  was  not 
cognisant,  that  might  have  affected  the  decLrion,  fan^ 
in  his  Honour's  opinion,  the  principle  was  Uta  same « 
had  been  adopted  in  previous  yean,  though  it  might 
not  be  one  which  a  professional  valuer  wonM  ban 
adopted.  He  was,  therefore,  of  opinion  tint  tbe 
plaintiffs  were  bound  by  the  valuattoos. 

There  was,  however,  another  question,  asto  whetber 
Henry  Bevan's  estate  was  entitled  to  any  part  of  the 
61,000;.  sinking  fund.  He  thou^t  that  the  exeeataa 
were  bound  by  this  item  in  the  rest  account.  A  ht^ 
part  of  the  transactions  of  the  partnership  oono^ 
of  exportations  to  foreign  countries,  the  final  resoItoT 
which  could  not  be  ascertained  for  some  time,  and  it 
appeared  that  this  sum  of  61,000Jl  had  been  set  aput 
to  guard  against  losses  upon  transactions  oomineBod 
but  not  concluded,  and  not  for  losses  upon  contnctaaot 
yet  commenced.  If  the  plaintiffs  were  entitkl  to  la 
account  of  how  much  of  this  sinking  fund  was  aetoiHf 
required,  many  years  might  elapse  before  the  anomt 
payable  to  them  would  be  finally  ascertained,  an^  ^ 
the  sinking  fund  proved  too  little,  the  BorriTiiig 
partners  would  have  a  claim  against  Heniy  BeTu's 
estate,  and  the  plaintiffs  would  have  a  correlBtiyeiigfat 
to  inspect  the  partnership  accounts,  a  right  wbieh  bad 
been  expressly  denied  them  by  the  36th  clause  of  ^ 
partnership  articles.  It  was,  in  his  opinion,  intended 
that  the  estimate  which  the  partners  had  fonned  of 
their  possible  losses,  and  in  accordance  with  wbifib 
they  had  set  apart  this  61,000^.  as  a  sinking  ffo^ 
should  be  binding  upon  both  parties. 

The  omission  of  the  82,000/.  divided  annuaUjfroB 
the  rest  account  was  an  irregularity,  but  as  it  did  not 
affect  the  interests  of  the  partners  tMUr  m,  it  was  i"^ 
a  reascm  for  opening  the  accounts. 

He  understood  that  the  amoonta  which,  aooorin^ 
to  his  decision,  were  due  to  tha  plaintiffs,  had  bees 
already  secured  to  them.  There  was,  therefore,  aothog 
further  to  be  done,  and  the  bill  most  be  dismisaedntb 
costs. 

Master  of  the  Bolls.  \   ^jj^told  v.  Baows. 

10,  11,  22  June,  1863.    J 

Easement — Implied   Hesei-vaticn — DoA-^^^^ 
to  have  Bowsprits  overhanging. 

The  Gtoner  of  a  dock  and  wharf  adjainingf  W*  •* 
his  own  occupation,  jnU  thstn  up  for  sale  in  sepsreis 
lots,  but  only  (he  wharf  was  sold.  For  wmy  f^ 
previously  the  bowsprits  of  Uie  vmdsiniMedfft^ 
always  projected  over  a  poHion  of  the  lotai/.  ^ 
UfOess  they  were  allowed  to  do  so,  the  datk  •«*'  ^^ 


87  Jun,  1861] 


THE  NEW  KBPORT& 


379 


hi  ^tsedfor  mvck  smaUer  wssels.    The  pwrchMtr  ofik€ 
vharf  had  knowledge  of  these  aireumstanue  : — 

Held,  ihaiy  in  the  grant  of  the  wharf  ,  there  ioaa  an 
implied  reeervaUon  infawmr  of  (he  vemdore  of  a  right 
to  have  the  bowsprits  cf  the  vessels  in  the  dock  prelecting 
over  the  wharf  in  the  mmw  manner  asat  the  thne  of  the 
sale. 

This  w»  the  hearing  of  a  suit  in  which  the  plaintiffs, 
irho  were  the  ownen  and  leaaees  of  a  dry  dock,  called 
the  Fon  and  Aft  Book,  in  Bennondaey,  son^t  to 
•establish  a  right  to  have  the  bow^rits  of  yesaelB 
placed  in  their  dock  overlaying  and  overiianging  a 
piece  of  land,  part  of  a  wharf,  belonging  to  the  de- 
fendant, and  to  reatrain  him  from  building  npon  his 
land,  so  as  to  interfere  with  this  right. 

For  some  years  previous  to  1845,  thia  dock  and 
wharf  had  been  in  the  ownership  and  ooempation  of 
the  same  persons. 

The  plaintiib'  dock  and  the  defendant's  wharf  weire 
both  situated  between  the  Thamea  on  the  north,  and 
a  street,  called  Bwmondsey  Wall,  on  the  south ;  the 
wharf  being  to  the  east  of  the  dock.  The  dock  was 
adapted  ibr,  either  one  large  vessel,  or  two  smaller 
ones  side  by  side,  the  direction  of  the  bow  or  bows 
pointing  to  the  south-east,  and,  if  projected,  passing 
oyer  a  comer  of  the  wharf  befoare  reaching  the  street 
It  was  proved  that,  for  many  years  preTions  to  1845, 
the  bowsprits  of  the  Tessek  in  the  dock  had  been 
jJlowed  to  jMoject  oyer  this  comer  of  the  wharf^  and 
also  over  the  street  beyond.  About  14  feet  back  from 
the  street  there  had  for  many  years  stood  close  to  the 
bonndaxy  line  between  the  whsrf  and  the  dock,  a  laige 
show-board,  too  high  to  allow  the  bowsprits  to  pass 
over  it ;  and  the  plaintiffs  Umited  their  daim  to  the 
comer  between  this  showboard  and  the  street. 

In  1845  the  dock  and  wharf  were  put  up  for  sale  by 
auctiMi  with  other  property  in  five  lots — the  dock  bwng 
Lot  1,  and  the  wharf  Lot  2.  The  particulars  of  sale 
described  Lot  1  as  a  dock  capable  of  holding  two  large 
vessels,  or  one  steamer  of  tho  laigest  size,  and  Lot  2  as 
^  coal  wharf  at^oining  Lot  1. 

At  this  sale  Lot  2,  comprising  the  whaif^  was  sold 
to  one  Oibson,  and  was  conveyed  to  him  by  the  then 
owners  of  both  lots  by  an  indenture,  dated  the  14th  of 
Jnly,  1845,  which  contained  no  reservation  whatever. 
The  d^endant  had  subsequently  purchased  the  property 
from  Gibson.  Lot  1,  comprising  the  dock,  was  not 
sold  at  the  sale ;  but,  in  1846,  it  was  leased  to  the 
{»lAintiff  Mills  for  twenty-one  years,  and  the  rever- 
sion was  subsequently,  in  1861,  conveyed  to  the 
j»laintiffSuffield. 

From  1345  until  veiy  recently  Gibson,  and  after 
liim  the  defendant,  allowed  the  bow^rits  of  the  vessels 
using  the  plaintiffs'  dock  to  project  as  before  over  the 
oomer  of  the  whart  The  defendant  had,  however, 
XLOW  commenced  building  a  warehouse,  which  was 
ijitended  to  cover  the  whole  of  the  wharf 

The  defendant  alleged  that,  since  1846,  the  dock 


had  been  altered  and  enlarged.    The  result  of  the 
evidence  on  this  point  will  be  found  in  the  judgment* 

Sehoyn^  Q.C.,  and  Piggott,  for  the  plalntifis,  con- 
tended that  this  was  a  necessary  easement,  and  was, 
therefore,  not  extinguished  by  unity  of  ownership,  or 
rather  a  fresh  grant  or  reservation  would  be  implied 
upon  the  sale  in  1845.  If  the  bowsprits  were  not 
allowed  to  extend  beyond  the  limits  of  the  dock^ 
twenty  feet  of  its  length  would  be  lost, 

BeoMdUy  v.  Brook^  Cro.  Jac.  189  ; 

Swansborough  v.  Coventry,  9  Bing.  805 ;  2  Hoo.  & 
Sc.  862 ; 

Pyer  v.  Carter,  1  H.  &  K  916  ; 

£wart  V.  Cochrane,  4  Macq.  117 ;  7  Jar.  (n.  s.) 
925; 

Richards  v.  Bose,  9  Exch.  218  ; 

Riviere  v.  Bower,  1  Ry.  k  Moo.  24 ; 

HoUy.  Lund,  82  L.  J.  Ex.  113 ;  1  N.  K.  288. 

BaggaXlay,  Q.C.,  and  Wiekens,  for  the  defendant. 
A  reservation  would  not  be  implied  as  readily  as  a 
grant,  such  an  implication  beiug  contrary  to  the  rule 
that  a  deed  was  to  be  constmed  most  strictly  against 
the  grantor, 

Pheyseg  v.  Vieary,  16  M.  ft  "W.  484. 
The  doctrine  of  easements  of  necessity  had  hitiierto 
only  been  applied  to  ways  and  watercourses, 
Surg  V.  Pigot,  Tudor,  L.  C.  Conv.  95. 
The  easement  claimed  was  only  a  convenience,  not  & 
necessity. 

The  enlargement  of  the  dock  had  extended  the  ease' 
ment  exyoyed,  and  the  plaintiffs  were  not  entitled  to 
have  the  easement  protected  unless  they  restored  their 
premises  to  their  original  state, 

Weatherley  v.  Ross,  IKE.  224,  V.-C.  W. ; 
Cooper  V.  ffiUhtick,  80  Beav.  160 ; 
Jones  V.  Tapling,  12  C.  B.  (n.  s.)  826. 

Selwyn,  Q,0,,  in  reply. 

The  Mastbe  of  the  Rolls  said,  that  the  olject  of 
the  suit  was  to  establish  a  right  in  the  plaintiff,  who 
was  the  owner  of  a  dock  adjoining  the  defendant's  land^ 
to  extend  the  bowsprits  of  vessels,  using  his  dock,  over 
that  portion  of  the  defendant's  land  which  lay  between 
a  board  erected  on  the  land  and  the  a^joini^g  high- 
way, called  Bermondsey  WalL 

The  easement  claimed  had  not  been  granted  by  deed 
or  by  any  instrument  in  writing,  and  therefore,  if  it 
existed,  it  must  be  by  virtue  of  an  impliedgraat  Where 
tiie  ownership  and  occupation  of  the  dominant  and  ser* 
vient  tenements  were  distinct^  such  a  grant  might  be 
implied  from  unintempted  user.  Where  both  tene* 
ments  had  belonged  to  the  same  owner,  and  had  been 
granted  by  him  to  different  persons,  such  a  grant  might 
be  implied  either  because  the  easement  was  essential  to 
the  enjoyment  of  the  dominant  tenement,  or  beeanse 
the  grantor  having,  prior  to  Ids  grant,  attached  an 
easement  to  one  of  two  adjoining  tenements,  oonld  not 
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derogate  from  his  own  grant  so  as  to  give  the  grantee 
of  the  servient  tenement  an  immnnity  from  the  light 
granted  to  the  owner  of  the  dominant  tenement. 

His  Honour  first  examined  whether  a  grant  could  in 
this  case  be  implied  from  uninterrupted  user,  and  held 
that  as  to  this  the  plaintiffs*  case  had  failed. 

Upon  the  question,  whether  a  grant  could  be  implied 
on  either  of  the  other  principles  stated  above,  his 
Honour  said  that  it  was  necessary  to  point  out  how 
closely  those  two  principles  were  allied  to  each  other.  If 
a  man  granted  a  piece  of  land  altogether  surrounded  by 
other  land  belonging  to  himself,  a  grant  of  a  right  of 
way  was  implied,  because  such  a  way  was  necessary  to 
the  enjoyment  of  the  piece  of  land.  If  the  grantor  after- 
wards conveyed  away  the  servient  tenement,  the  pre- 
vious grant  of  the  right  of  way  would  continue  binding 
upon  the  purchaser,  either  because  the  grantor  could 
not  derogate  from  his  previous  grant  and  the  pur- 
chaser had  written  or  oral  notice  of  the  existence  of 
the  easement,  or  because  the  necessity  for  the  ease- 
ment was  apparent  upon  the  face  of  the  property,  or 
to  be  inferred  from  the  nature  and  character  of  the 
dominant  tenement. 

In  all  these  cases  it  was  immaterial  whether  the 
dominant  or  the  servient  tenement  was  granted  first, 
provided  the  grantor  of  the  servient  tenement  took  it 
with  notice  that  the  grant  of  the  dominant  tenement  was 
to  include  an  easement  over  the  servient  tenement,  or 
with  the  knowledge  that  the  dominant  tenement  could 
not  be  enjoyed  without  such  easement,  and  that  it 
therefore  either  had  been  granted  or  must  be  assumed 
to  have  been  granted.  There  was,  however,  in  all  these 
cases,  a  difficulty  in  determining  what  was  meant  by 
the  term  '*  necessary  to  the  ex^03rment "  of  a  property. 

It  appeared  that  from  1841  to  1845  Knox  had  been 
the  owner  in  fee  simple,  and  also  the  occupier  of  both 
the  dock  and  the  wharf,  and  he  inferred  from  the 
evidence  that  the  dock  was  then  used  for  the  repair 
of  ships,  and  that  the  bowsprit  then  projected  over 
the  wharf.  On  the  3rd  of  June,  1845,  Knox  put  all 
the  property  up  for  auction,  the  dock  being  Lot  1, 
and  the  wharf  Lot  2.  I^ot  2  was  sold  to  Gibson, 
under  whom  the  defendant  claimed.  Lot  1  was  not 
sold  at  the  auction,  but  in  the  following  year  it  was 
disposed  of,  and  it  appeared  that  ever  since  1846  the 
plaintiffs  or  Mills  had  used  the  dock  in  the  same 
manner  for  the  repair  of  ships,  the  bowsprits  being 
allowed  to  project  over  the  wharf  as  before. 

Under  these  circumstances,  he  was  of  opinion,  that 
the  defendant  could  not  now  contest  the  plaintiffs* 
right  to  the  easement  they  claimed.  His  decision 
was  in  no  way  founded  on  the  cireumstance  that  the 
defendant  had  permitted  the  projection  of  the  bow- 
sprits since  1846.  It  was  clear,  that  he  had  done  this 
only  as  a  neighbourly  act  of  kindness,  and  that  he 
now  only  contested  the  existence  of  the  easement 
because  he  wished  to  turn  his  property  to  the  best 
advantage,  by  buUding  upon  it.  But  he  was  of 
opinion,  that  the  projection  of  the  bowsprit  was  essen- 


tial to  the  full  and  complete  eiijoyment  of  tbe  dock, 
as  it  stood  at  the  time  of  sale,  and  of  this  the  yar- 
chaser  of  the  wharf  had  notice,  not  only  from  the 
particulars  of  sale ;  but  because  it  was  a  fckct  patent 
to  any  one  coming  upon  the  premises,  that  if  the  dock 
were  to  be  used  for  the  laigest  class  of  ships  its  size 
would  admit  of,  the  bowsprit  must  project  <nrer  the 
wharf. 

It  had  been  pointed  out  by  the  defendut'i 
counsel  that,  taking  away  this  easement  would  Dot 
prevent  the  dock  from  being  used.  This  was  tne; 
but  it  would  greatly  diminish  its  usefulness.  If  the 
plaintiffs  were  not  allowed  to  have  the  bowsprits  of 
the  vessels  in  their  dock  projecting  over  the  wharf 
(by  bowsprit  he  meant  not  the  moveable  bowsprit, 
but  the  permanent  bowsprit,  which  was  as  much  pirt 
of  the  ship  as  the  mainmast  itself),  although  the  dock 
could  stiU  be  used,  yet  it  could  not  be  used  for  sach  laige 
ships,  as  with  that  casement,  and  therefore  not  exactlf, 
as  it  had  been  used  before.  The  cases  of  HMckdift  r. 
LordKinnoul  (5  Bing.  K  C.  1),  and/>y«rv.  CarUT[vi^ 
tuprh\  were  authorities  for  his  decision.  In  each  of 
these  cases  the  house  might  have  been  eigoyed  without 
the  easement,  though  not  quite  so  conveniently  as 
with  it.  In  the  former  case,  the  construction  of  s  new 
coal  shoot  might  have  involved  some  expense,  hot  in 
the  latter  a  very  small  sum  would  have  enabled  th« 
owner  of  the  dominant  tenement  to  dispense  with  the 
drain  passing  under  the  other.  In  Pyer  v.  Oar^y 
the  purohaser  of  the  servient  tenement  was  ignoisnt  oi 
the  existence  of  the  drain,  yet  it  was  held,  tbst  fa> 
ought  to  have  inquired  how  the  waste  water  escipei 
Here  both  the  defendant  and  Gibson  wen  fnllj 
cognisant  of  the  siie  and  use  of  the  dock,  and  of  the 
necessity  for  the  bowsprits  projecting.  Pycri.  CojU.^ 
also  showed,  that  nothing  depended  upon  whether  the 
dominant  or  the  servient  tenement  was  sold  fiist  He 
had  hitherto  assumed  that  the  plaintiffs  had  no  right 
to  have  their  bowsprits  projecting  beyond  the  defen- 
dant's hmd.  If  they  had  a  right  to  have  them  pro- 
jecting over  the  street,  it  only  made  their  case  the 
stronger. 

With  reference  to  the  point  raised  as  to  the 
enlargement  of  the  dock,  any  alteration  since  \^^ 
would  be  very  material,  if  it  appeared  that  larger  ship^ 
would  now  be  able  to  use  the  dock.  Bnt  it  onij 
amounted  to  this,  that  certain  alterations  were  con- 
menced  for  the  purpose  of  enabling  the  dock  to  recet^i^ 
a  particular  vessel,  but  the  alterations  were  nertf 
completed,  nor  did  that  vessel  ever  come  into  the 
dock,  and  it  did  not  appear  that  laxger  vessels  had 
since  been  admitted  into  the  dock.  He  considered 
the  defendant  bound  to  allow  the  enjoyment  of  the 
easement  to  the  same  extent,  to  which  it  had  been 
eigoyed  at  the  time  of  the  purehase  in  1845,  «<» 
he  thought  it  would  bo  desirable  to  have  the  extflit 
of  the  easement  defined  by  metes  and  bounds  so  th^' 
no  future  alteration  of  the  dock  should  enable  iB 
owner  to  extend  the  easement  or  prejudice  t^^  ^^ 
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of  the  defendant  B  wharf.  He  thought  it  right  to 
saj  that  he  had  come  to  thia  coDcliiaion  only  after 
some  hesitation,  the  authorities  not  being  perfectly 
reconcilable. 

Minnie,  — A  perpetual  ii^'unction  to  restrain  the 
defendant  from  interfering  with  the  full  use  and  ei\joj- 
ment  of  the  dock  in  the  manner  in  which  the  same 
had  heretofore  been  used,  by  allowing  the  bowsprits 
of  yessels  in  the  dock  to  overlay  and  overhang  a  portion 
of  the  defendant's  wharf,  such  portion  to  be  marked 
out  by  proper  metes  and  bounds.    Ko  costs. 


Kindersley,  V.-C. }   JRe  Smtth  &  Arnold's 
20  June,  1863.       f  Estate. 

Practice — BUI  of  Review — Order  under  Trustee 

Belief  Act, 

An  order  under  (he  Trustee  Belief  Act  stands  on  the 
same  footing  as  a  decree  as  respects  leave  to  file  a  hill  of 
review. 

This  was  a  petition  for  leave  to  file  a  bill  of  review 
of  an  order,  made  under  the  Trustee  Relief  Act  for 
the  payment  of  money  out  of  Court.  Circumstances 
had  been  discovered  since  the  order,  such  as,  in  his 
Honour's  opinion,  showed  a  primd  fade  case  for  the 
<letermination  by  the  Court  whether  such  order  should 
have  been  made. 

Bagshawe  supported  the  petition. 

W,  W,  Cbc^per  opposed. 

KiNDERSLET,  Y.-C,  Said,  that  an  order  under  the 
Trustee  Relief  Act  was  a  substitute  for  and  stood  on 
the  same  footing  as  a  decree.  He  should,  therefore, 
^grant  leave  to  file  a  bUl  of  review. 

Kindersley,  V.-C.      \ 

11,  12,  13,  18,  19  March,   r  Howard  v.  Chaffer, 
15,  16,  18,  19,  20,  21  April,  i  Howard  v.  Robinson. 
22  June,  1803.  ' 

JLegacy — Charge  on  Bealty  in  aid  of  Personalty 
— Deyastavit — Belease  hy  Executor — Liability 
of  Mortgagee, 

It  devised  real  estate  to  Bfor  a  term,  of  years  upon 
trust  to  raise  money  sufficient  for  the  payment  of  such 
of  his  debts  and  legacies  as  his  personal  estate  should 
be  insufficient  to  satisfy,  and,  subject  thereto,  to  B  and 
T  as  tenants  in  common ;  ?te  also  bequeathed  his  resi- 
duary personal  estate  to  B  and  T,  and  appointed  them 
Jtis  executors.  B  and  T  paid  all  the  debts,  and  some  of 
the  legacies,  and  applied  Ute  rest  of  the  personal  estate, 
tUfhich  uxu  more  than  sufficient  to  satisfy  the  remaining 
Zegacies,  to  their  oumuse.  They  afterwards,  representing 
la  the  mjortgagees  that  the  trusts  of  the  term  were  satis- 
Jz€d,  raised  money  for  their  ownpvirposes  by  mortgages 


of  the  real  estate,  B,  as  trustee,  surrendering  the  term, 
and  B  and  T,  as  executors,  releasing  the  estate,  B  and 
T  then  became  bankrupts : — 

Held,  that  the  unpaid  legatees  were  entitled  to  have 
their  legacies  raised  out  of  the  real  estate  in  priority  to 
the  mcrtgages, 

Storry  v,  Walsh,  18  Beav.  559,  distinguished. 

This  was  the  hearing  for  further  consideration. 

The  suits  were  instituted  by  a  legatee  of  Richard 
Chaffer  ;  the  first  for  the  purpose  of  having  his  legacy 
raised  and  paid ;  the  second,  for  the  purpose  of  esta- 
blishing the  priority  of  the  legacy  as  a  charge  on  the 
testator's  real  estate  over  the  several  mortgages  here- 
after-mentioned. 

The  testetor,  who  died  in  1846,  by  his  will,  gave  all 
his  real  estate  (subject  to  certain  limitations  for  the 
benefit  of  his  wife,  who  died  in  1850)  to  the  use  of 
T.  Yeevers  (who  died  in  his  lifetime)  and  Benjamin 
Chafier,  for  the  term  of  800  years,  upon  certain  trusts 
for  the  benefit  of  his  wife,  and  upon  further  trust  to 
raise  by  sale  or  mortgage  or  otherwise  money  suffi- 
cient for  the  payment  and  satisfaction  of  such  part  of 
his  debts  and  expenses,  and  the  legacies  given  by  his 
will  or  any  codicil  thereto,  as  lus  personal  estate 
should  be  insufficient  to  pay  and  satisfy,  and  he 
declared  that  the  trustees'  receipts  should  be  valid 
discharges  to  purchasers  and  mortgagees,  and,  subject 
thereto,  he  gave  a  particular  estate  to  Thomas  Chafifer, 
and  the  residue  to  Thomas  and  Benjamin  Chaffer  as 
tenants  in  common  ;  he  also  bequeathed  (among  other 
legacies)  l,500L  to  his  daughter  Ann  Howard,  and 
1,500Z.  to  Yeevers  and  B.  Chaffer,  upon  trusts  for  the 
benefit  of  lus  daughter  M.  Temple  and  her  children, 
and  he  gave  the  residue  of  his  personal  estate  to  T. 
and  B.  Chaffer  in  equal  shares,  and  appointed  them 
his  executors. 

By  a  codicil,  the  testator  revoked  the  legacy  to  Ann 
Howard,  who  was  then  dead,  and  gave  1,500^.  to 
Yeevers  and  B.  Chaffer,  to  be  raised  by  and  paid  to 
them  twelve  months  after  his  death,  ux>on  trust  for  the 
plaintiff,  the  only  child  of  Ann  Howard,  to  be  paid  to 
him  on  his  attaining  twenty-one,  the  interest  mean- 
while to  be  for  his  maintenance. 

The  testator,  having  left  personal  estate  more  than 
sufficient  for  the  pa3rment  of  his  debts,  expenses,  and 
legacies,  T.  and  B.  Chaffer  paid  thereout  all  the  debts 
except  two  mortgage  debts,  and  all  the  legacies 
except  the  two  of  1,500/.  each,  and  applied  the  rest 
to  their  own  use,  without  making  any  appropriation  to 
meet  the  two  legacies,  although  they  signed  and 
produced  at  the  Stamp-office  receipts,  whereby  those 
legacies  were  expressed  to  be  retained  in  trust 

By  an  indenture  dated  the  1st  of  July,  1858,  T.  and 
B.  Chaffer  mortgaged  part  of  the  testator's  estate, 
called  "The  Town  House  Estate,"  to  J.  Robinson 
and  W,  Birtwhistle  for  lOOOJ.  This  deed  contained 
a  recital  that  the  trusts  of  the  term  were  not  fully 
performed,  and  that  the  lOOOJ.  was  to  be  applied  upon 
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these  trastSy  and  the  money  was  expressed  to  hare 
been  paid  to  B.  Chaffer  as  trustee,  and  the  receipt  was 
signed  by  him  alone,  and  he  professed  to  extinguish 
the  term  and  dischai^e  the  estate  from  the  trosts ;  but 
the  money  was  in  fact  applied  for  the  partnership 
purposes  of  T.  and  B.  Chaffer,  and  it  appeared  that 
the  mortgagees  knew,  or  had  reason  to  know,  of  the 
intention  so  to  apply  it. 

By  an  indenture  dated  the  7th  of  July,  1855,  T.  and 
B.  Chaffer  mortgaged  another  part  of  the  testator's 
estate  to  Sir  J.  Scarlett  for  5001.  This  deed,  which 
was  prepared  by  the  mortgagoi's  solicitor,  the  mort- 
gagee haying  employed  no  separate  solicitor,  recited 
that  the  debts  and  legacies  had  been  j^d  or  provided 
for,  and  by  it  B.  Chaffer  surrendered  the  term,  and 
both  the  Chaffers,  as  executors,  released  the  estate 
from  all  legacies  given  by  the  testator's  will  The 
500^.  was  applied  by  the  mortgagors  to  their  own 
use.  ' 

By  an  indenture  dated  the  20th  of  March,  1856,  T. 
and  B.  Chaffer  mortgaged  parts  of  the  testator's  estate, 
together  with  other  estates  belonging  to  themselves, 
to  "Worrall,  Darwell,  and  Howard,  for  11,500^.,  and  by 
another  indenture  of  the  same  date  they  mortgaged 
the  same  property  to  the  Craven  Banking  Company  for 
6,237?.,  being  the  balance  due  on  the  partnership 
account  of  T.  and  B.  Chaffer.  The  first  of  these  deeds 
(which  was  recited  in  the  second)  contained  a  recital 
that  the  trusts  of  the  term  had  been  performed,  and  in 
both  deeds  the  term  was  surrendered  and  the  estate 
leleased,  as  in  Sir  J.  Scarlett's  mortgage.  The  11,600?. 
was  applied  principally  in  paying  off  other  mortgages 
made  by  the  Chidlers  for  their  own  benefit,  partly  of 
the  testator's  and  partly  of  their  own  estates.  A 
previous  mortgage,  which  was  partly  paid  off  and 
wholly  extinguished  upon  the  execution  of  Worrall's 
mortgage,  had  been  given  by  the  Chaffers  to  the 
Craven  Banking  Company  in  1851,  and  the  solicitors 
of  the  bank,  being  the  same  who  afterwards  acted  for 
them  in  1856,  were  then  informed  that  the  two  legacies 
of  1,500?.  each  were  unpaid. 

By  an  indenture  dated  the  12th  of  October,  1857, 
T.  and  B.  Chaffer  mortgaged  "The  Town  House 
Estate"  to  J.  and  W.  Brennand,  to  secure  2000?.,  part 
of  a  debt  previously  due  from  the  partnership.  The 
same  solicitors  acted  for  both  parties  in  this  trans- 
action. 

.After  the  first  and  before  the  second  suit  was 
instituted,  both  the  Chaffers  became  bankrupt. 

The  principal  questions  now  raised  were  as  follows : — 

1st.  "Whether  the  legacies  ever  became  a  charge 
Tipon  the  real  estate,  the  personal  estate  at  the  time  of 
the  testator's  death  having  been  suflicient  to  satisfy 
tiiem. 

2nd.  Whether  the  legacy  receipts  amounted  to  an 
appropriation  of  the  legacies. 

8rd.  Whether  the  mortgagees  took  the  estate  dis- 
charged from  the  legacies,  either  by  reason  of  the  trust 
fbr  TMivment  of  debts,  or. 


4th.  By  reason  of  the  representation  of  the  tnitee 
and  executors  that  the  trusts  were  satisfied. 

The  following  authorities  were  cited,  vis.^ 
On  the  first  point, 

Mumbie  v.  HuniNe,  2  Jur.  (o.  &)  696 ; 

WHlmoU  V.  Jenkins,  1  Beav.  iOl ; 

Morris  v.  Livie,  lY.kC.  880 ; 

£x  parte  Chadwiny  3  Swan.  380 ; 

Arvonyrrums  CasSf  Salk.  153 ; 

Juxon  V.  BHan,  Prec.  Ch.  148  (folio  ed.) ; 

Carter  v.  BamardisUmy  1  P.  W.  505  ; 

Gugeljnan  v.  Duport,  West  577  ; 

HtUchinson  v.  Lord  Massareeju,  2  Ball  &  6.  49; 

IHke  V.  Ricks,  Cro.  Car.  835 ; 

Omerod  v.  ffardman,  5  Ves.  722  ; 

Jleptoorth  v.  Bill,  80  Beav.  476. 

MiddUton  v.  MiddlOon,  15  Beav.  453 ; 

IHlkes  V.  Broadmead,  30  L.  J.  Ch.  (k.  s.)  268; 
On  the  third  point, 

Watkins  v.  Chuk,  2  S.  &  S.  199  ; 

Johnson  v.  KenneU,  3  Myl.  &  E.  624 ; 

Eland  v.  EUmd,  4  MyL  &  Cr.  420 ; 

Forbes  v.  Peacock,  1  Ph.  717  ; 

Stroti^hiU  V.  AnstU,  1  De  G.  M.  &  G.  6S5; 

BMns(m  v.  Lowater,  5  De  G.  M.  & 6.  272; 

Sabin  v.  ffeap,  27  Boav.  553  ; 

Colifer  V.  Findi,  5  H.  of  L.  Ca.  905 ; 

Page  v.  Adam,  4  Beav.  269 ; 

Sugd.  F.  «fe  P.  662. 
On  the  fourth  point, 

Jones  V.  Smith,  1  Hare,  45  ;  1  Ph.  244 ; 

Starry  v.  WcUsh,  18  Beav.  559 ; 

Jones  V.  WUliams,  24  Beav.  47  ; 

MUler  V.  PHddoiv,  21  L.  J.  Ch.  (K.  8.)  421 ; 

Hewitt  V.  Loosemore,  9  Hare,  449  ; 

Phillipo  V.  Munnings,  2  MyL  &  Cr.  309; 

Dix  V.  Bur/ord,  10  Beav.  409. 

Baily,  Q.C,  and  Kay,  for  the  plaintiff 

LitUs,  for  Mrs.  Temple  and  her  childresi. 

Anderson,  Q.C.,  Osborne,  Q,C,,  Glassc;  Q.C,,B(c^' 
geUe,  Q.C.,  F.  Karslake,  Pole,  Renshaw,  and  S.  S\A 
for  the  several  mortgagees. 

Eddis,  for  the  assignees  in  bankruptcy. 

Sandys,  for  T.  and  B.  Chaffer. 

Baily,  Q.  C,  in  reply. 

KiNDEKSLEY,  V.-C,  said,  that  it  was  a  most  ifl- 
equitable  proposition  that,  where  legacies  were  chai?" 
by  a  testator  upon  his  real  in  aid  of  his  personal  estate, 
residuary  devisees,  who  were  also  residuaiy  1^*^ 
and  executors,  might,  after  wasting  the  persoitfl 
assets,  set  up  the  original  sufficiency  of  those  assets »« 
a  defence  against  the  claim  of  the  legatees  to  h*T» 
their  legacies  raised  out  of  the  real  estate ;  nor  did  the 
language  of  the  will  now  before  him,  idueh  bmbI 
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no  particalar  time  at  which  the  sufficiency  or  inaoffi- 
dency  of  the  peisonal  estate  was  to  be  ascertained, 
require  snch  a  construction,  which,  by  depriving  the 
legatees  of  their  security,  would  defeat  the  primary 
intention  of  the  testator.  The  question,  however,  was 
concluded  by  the  case  of  HunibU  v.  Bumble  ;  and  upon 
the  authority  of  that  case,  coinciding,  as  it  did,  entirely 
with  his  own  opinion,  he  must  hold  that,  as  against 
Thomas  and  Benjamin  Chaffer,  the  testator's  real  estate 
was  liable  to  make  good  the  legacies. 

The  legacy  receipts  were  not  signed  by  B.  Chaffer, 
as  trustee  of  the  legacies,  but  by  the  two  Chaffers  as 
executors,  and  were  so  signed  merely  for  the  purpose 
of  passing  the  accounts.  How  then  could  they  be 
evidence  of  an  appropriation,  which,  in  fact,  was 
never  made  ? 

The  mortgagees,  however,  relied  on  the  rule  that  a 
trust  for  payment  of  debts  relieves  a  purchaser  from 
liability  as  to  the  application  of  his  purchase-money  : 
but  here  the  trust  was  confined  to  the  term,  and  the 
person  whose  duty  it  was  to  raise  the  money  for  that 
purpose  was  B.  Chaffer  alone,  whereas  the  loans  were 
made  to  the  two  Chaffers,  and  made  upon  the  security 
of  the  fee  simple.  Again,  the  mortgagees  had  notice 
tliat  the  debts  were  paid,  which  distinguished  the 
case  from  Johnson  v.  Kennett,  amd  cast  upon  them 
the  duty  of  inquiring  as  to  the  payment  of  the 
legacies. 

Then  it  was  said,  on  behalf  of  some  of  the  defen- 
dants, that  the  fact  of  B.  Chaffer  as  trustee  having 
declared  the  trusts  to  be  satisfied  and  surrendered  tiie 
term,  and  of  the  two  executors  having  released  the 
estate  from  the  legacies,  discharged  it  from  these 
egacies  in  tlie  hands  of  the  mortgagees,  and  for  this 
doctrine  Starry  v.  Walsh  was  cited  ;  but  that  was  a 
<!ase  of  a  disinterested  executor  releasing  the  estate 
to  the  devisee,  and  was  no  authority  in  the  present 
case,  where  the  trustee  and  executors  were  themselves 
the  devisees,  and  were  interested  in  raising  money 
hr  their  own  use. 

In  the  mortgage  to  Robinson  and  Birtwhistle  the 
form  had  been  gone  through  of  paying  the  money  to 
the  trustee,  and  taking  his  receipt ;  but  that  was  a 
mere  conveyancing  device,  which  could  not  avail  them 
in  the  face  of  the  evidence,  that  they  knew,  or  had 
reason  to  know,  that  the  money  was  to  be  applied  for 
the  use  of  the  Chaffers. 

The  other  mortgagees  had  been  content  with  the 
false  assurances  of  the  Chaffers  that  the  trusts  were 
satisfied,  and  they  must  take  the  consequences  of  their 
confidence.  Moreover,  all  of  them,  except  Worrall, 
Darwell,  and  Howard,  had  constructive  notice  through 
their  solicitors  of  the  legacies  being  unpaid.  It 
must  be  declared,  therefore,  that  the  plaintiffs  and 
the  Temple  family  were  entitled  to  have  their  respective 
legacies,  with  interest  and  their  costs  of  the  suits, 
raised  out  of  the  testator's  real  estate  in  priority  to 
the  several  mortgages  to  the  extent  of  the  term  of 
BOO  yean. 


Zindepflley  V..a   |    Hewiit  t;.  Hewitt. 
22  Juke,  1863.  ) 

Practice — Plea — Covering  too  much — Leaive  1o 

astMnna, 

There  has  been  no  relaxation  to  the  rule  thai  a  plea 
covering  too  mv>eh  must  be  overruled. 
Leave  to  amevd  a  plea  is  generally  refused. 

This  wus  an  administration  suit.  The  defendsoit 
had  put  in  a  plea  and  answer,  which  now  came  on  for 
argument. 

The  facts  admitted  by  the  answer  were  as  follows :— 

The  testator  had  been  a  coal  merchant  on  his  own 
account,  and  a  hop  merchant  in  partnership  with 
George  Hewitt,  ta  defendant,  and  had  appointed  his 
wife  and  George  Hewitt  executors  and  trustees  of  hli 
wilL  George  Hewitt  acted  for  some  days  as  agent  for 
the  widow  in  relation  to  the  testator's  estate,  and 
afterwards  the  will  was  proved  by  her  alone,  George 
Hewitt  renouncing  probate  and  diadauning  all  interest 
nnder  the  wilL 

The  widow  then  gave  George  Hewitt  a  power  of 
attorney  to  get  in  the  testator's  estate,  and  they  aftar^ 
wards  entered  into  partnership  to  caoy  on  the  testator's 
businesses  in  hops  and  coals. 

The  bill  prayed,  besides  the  usual  prayer  in  an 
administration  suit, 

Ist  For  a  declaration  that  George  Hewitt  was  liable 
jointly  with  the  widow  to  make  good  the  value  of  the 
assets  of  the  testator  applied  for  the  purpose  of  the 
said  partnership,  and  the  profits  thereof. 

2nd.  For  a  declaration  that  the  residuary  legatees 
were  entitled  to  a  lien  on  the  partnership  assets  to 
that  extent 

8rd.  For  a  receiver. 

4th.  For  an  order  that  Geoige  Hewitt  should  deliver 
up  to  the  receiver  the  assets  and  books,  and  be 
restrained  from  interfering  with  the  debts  and  aocounte 
of  the  partnership. 

5th.  And  that  the  defendant  should  pay  the  costs. 

George  Hewitt  was  also  required  by  certain  intoF'^ 
rogatories  to  set  forth  accounts  of  the  testator's  estate. 

George  Hewitt  pleaded  to  all  the  relief  sought  by 
the  said  bill,  and  also  to  all  the  discovery  sought  by 
the  interrogatories  aforesaid,  and  for  plea  said  that  he 
neither  was  nor  did  he  ever  administer  as  executor  of 
the  testator. 

Baily,  Q.C,,  and  EUis,  for  the  plea,  cited 
Wenttoorth  on  Execwtora^  p.  92 ; 
Qreai  Luxembourg  Railway  Company  y.  Sir  W, 

Magnay,  23  Beav.  646  ; 
Mitford  on  Pleading,  295  (4th  ed.) ; 
Consolidated  Orders,  xiv.  8,  9  ; 
Lord  Derhyy,  TheDuke  ofAthol,  1  Yes.  sen.  205; 
and  asked  for  leave  to  amend  the  plea  by  striking  out 
so  much  as  related  to  relief. 
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Olasscy  Q.C,,  and  Kingdon^  for  the  bill,  were  not 
called  on. 

KiNDERSLEY,  V.-C,  Said,  that  even  if  it  were  true 
that  George  Hewitt  was  not  and  never  acted  as 
executor,  the  plaintiffs  might  still  be  entitled  to  some 
of  the  relief  prayed  against  him.  The  plea,  therefore, 
covered  too  much,  and  there  had  been  no  relaxation  of 
the  nUe  that  such  a  plea  must  be  overruled.  The 
Courts  very  rarely  gave  leave  to  amend  a  plea,  and  his 
Honour  did  not  consider  that  there  was  any  necessity 
for  doing  so  in  the  present  case. 

MinvU, — Plea  overruled. 


Stuart,  V.-C.  |   q^^^^q,  ^.  Mowbray. 
20  June,  1868.    i 

Practice — Forechmre  Suit — Disclaiming 
Defendant — Cotta, 

Where  a  registered  judgment  eredUoTf  made  a 
defendant  to  a  foreclosure  suit,  disclaims  by  answer^ 
the  course  is  to  dismiss  the  bill  against  him  without 
costs  up  to  the  filing  of  the  anstoer,  but  with  the  costs 
suhsequenUy  incurred.  And  it  makes  no  difference  thai 
he  has  made  a  previous  disclaimer  by  letter. 

This  was  a  foreclosure  suit  to  which  James  Crisp  had 
been  made  a  defendant  in  respect  of  a  registered  judg- 
ment debt.  Shortly  after  he  was  served  with  a  copy 
of  the  bill,  his  solicitors  sent  the  following  letter  to 
Mr.  Dixon,  the  plaintifTs  solicitor : — 

"63,  Gracechurch  Street, 
"23  Feb.,  1868. 
"Gowing  V.  Mowbray  and  Others. 

"  Dear  Sir, — ^We  are  instructed  to  give  you  notice, 
on  behalf  of  the  defendant  James  Crisp,  that  he  does 
not  claim  any  interest  in  the  premises  mortgaged  to 
the  plaintiff,  as  in  the  plaintiff's  bill  in  this  suit  is 
more  particularly  mentioned,  and  that  he  is  willing  to 
consent  to  the  plaintiff*8  bill  being  dismissed  as  against 
him  without  costs  up  to  the  date  of  this  notice, 

"  Yours  faithfully, 

"  Greenhill  &  Lynch. 

"T.  H.  Dixon,  Esq.,  5  New  Boswell  Court" 

The  plaintiff,  however,  insisted  on  Crisp  putting  in 
an  answer,  and  accordingly,  on  the  26th  of  May,  1863, 
Crisp  filed  an  answer,  in  which  he  set  forth  the  above 
letter,  repeated  his  disclaimer,  and  asked  for  costs 
since  the  23rd  of  February. 

Slderton,  for  the  plaintiff,   moved  to  f^iamiM  the 

defendant  Crisp  without  costs, 

Appleby  v.  Duke,  1  Ha.  308 ;  on  appeal,  1  Ph. 
272; 

Perkin  v.  Stafford,  10  Sim.  662. 
Robinson,  for  the  defendant  Crisp. 


The  defendant  has  pursued  the  coivse  marked  oat 
in  the  judgment  in 

Talbot  V.  Kemshead,  4  E.  &  J.  93, 
and  is  entitled  to  costs  since  the  letter  of  the  23rd  of 
February.    See  also, 

Oumey  v.  Jackson,  1  Sm.  &  G.  97. 

Stuart,  V.-C,  considered  that  the  plaintiff  was 
entitled  to  have  on  the  record  a  disclaimer  of  Xh 
defendant  Crisp,  so  as  to  authorise  a  foreclosure  decree 
against  him.  Crisp,  therefore,  must  pay  his  own  costs 
up  to  the  filing  of  the  answer,  but  his  Hononr  thooghi 
he  was  entitled  to  his  costs  subsequently  incmred. 

Note. — See  ako, 
Ford  V.  Earl  of  Chesterfield,  16  Beav.  516,  and  tha 
authorities  there  cited. 


Stuart,  V.-C. 
24  Juins,  1868. 


Davies  v.  Davies. 


Parent  and  Child — Gift  by  GhUd. 

Where  the  relation  of  two  persons  is  such  as  to  mhlt 
one  to  exercise  an  influence  over  the  other,  and  (h^formr 
obtains  a  considerable  benefit  from  the  IcMer,  h  mvsi  if 
the  transaction  is  questioned,  show  by  the  cleared  m- 
dence,  that  the  gift  toas  freely  and  deliberately  modi. 

Where,  therefore,  a  lady  of  about  twenty-thm  yters 
of  age,  gave  about  a  third  of  her  property  to  herfathr, 
and  the  father  failed  to  show  that  the  gift  v^  «*'* 
without  any  influence  on  his  part,  the  transadion  t«tf 
setcuide. 

Circumstances  under  which  such  a  *gifl  "Wji  fe 
upTield. 

The  plaintiff  in  April,  1859,  became  entitled  under 
the  will  of  one  Sarah  Davies,  to  210/.  in  cash,  and 
400/.  in  the  National  Provincial  Bank  at  Aberystwith. 
The  400/.  had  been  placed  on  a  deposit  account  by 
William  Davies,  and  on  his  death,  became  the  pro- 
perty of  Sarah  Davies.  At  this  time  the  ptoti^ 
was  about  twenty-three  years  of  age,  and  had  en- 
trusted the  general  direction  of  her  affairs  to  her 
father,  Thomas  Davies,  to  whom,  as  admitted  byhtf 
answer,  she  looked  up  with  implicit  confidence  as  tw 
only  rektive  she  had  of  an  age,  or  in  a  position,  w 
protect  and  assist  her  in  the  management  of  them. 

Soon  after  Sarah  Davies*  death,  200/.,  part  of  the 
210/.  cash,  was  invested  in  the  purchase  of  a  leasehold 
house  and  cottage,  which  were  assigned  to  Thomis 
Davies,  and  of  which  he  had  been  in  possc^oa  for 
some  time,  without  paying  any  rent  to  the  plaintifl- 

On  the  80th  of  May,  1859,  the  400/.,  about  oae- 
thiixlof  the  plaintiff's  entire  property,  weietransfeired 
into  Thomas  Davies'  name.  The  circumstances  uBdfcr 
which  this  took  place,  were  all«?ged  by  the  bill, « 
the  plaintiff's  affidavit  in  support  of  it,  to  be  « 
follows  :— It  was  represented  to  her  by  Kr.  Jones, « 
intimate  fdend  of  her  fethcr's,  and  etOafii  of  ^ 
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National  Provincial  Bank,  that  she  mnst  sign  certain 
papers  in  order  to  transfer  into  her  own  name  the 
4001.  in  the  bank,  and  also  certain  money  in  the  funds, 
to  which  also  she  was  entitled  under  Sarah  Davies' 
wilL  On  the  SOth  of  May,  she  accordingly  met  Mr. 
Jones  at  the  bank,  who  offered  her  eight  or  ten  papers 
for  signature.  The  plaintiff  was  then  on  the  point  of 
leaving  Abeiystwith  by  the  steamer,  and,  therefore, 
had  not  time  to  read  them  all,  but  having  read  one  or 
two,  which  appeared  to  be  transfers  of  stock,  she 
signed  them  all  without  reading  the  others.  After 
they  were  all  signed,  Mr.  Jones  took  up  one  of  them, 
and  told  her,  that  by  it,  she  had  transferred  the  400Z. 
in  the  bank  to  her  father. 

In  September,  1859,  previous  to  the  plaintiff's 
marriage  with  the  defendant,  Joseph  Davies,  a  settle- 
ment was  executed,  the  effect  of  which  was  to  give 
a  life>estate  in  her  property  to  her  husband.  This  the 
plaintiff  alleged  was  contrary  to  her  instructions, 
which  were  that  she  should  have  the  sole  control 
daring  her  life,  and  she  asked  to  have  the  settlement 
reformed  accordingly.  Joseph,  her  husband,  had  com- 
pounded with  his  creditors,  and  the  trustees  to  whom 
he  had  assigned  all  his  property  for  their  benefit,  were 
made  parties  to  the  suit. 

The  plaintiff,  by  her  bill,  sought  to  set  aside 
these  two  transactions,  and  prayed  a  declaration  that 
she  was  entitled  to  have  the  house  and  cottage  bought 
with  the  200Z.,  and  also  the  above-named  sum  of 
400/.  assured  in  conformity  with  the  settlement  as 
reformed. 

The  defendant,  Thomas  Davies,  by  his  answer, 
alleged  that  Sarah  Davies  had,  shortly  before  her 
death,  informed  his  wife  of  her  having  the  sum  of 
210/.  in  the  house,  and  had  desired  her  to  take  it  after 
her  death  as  an  acknowledgment  of  her  attention.  He, 
therefore,  considered  this  sum  as  his  wife's,  and  for 
that  reason  thought  himself  entitled  to  the  house  and 
cottage  purchased  with  it.  He  admitted,  however,  that 
his  daughter  had  never  acquiesced  in  this  view,  and 
that  she  always  considered  the  money  as  hers.  The 
plaintiff's  name  had  at  first  been  inserted  as  purchaser 
in  the  assignment  of  the  leaseholds,  but  it  was  after- 
wards changed  for  her  father's  by  his  direction,  but 
without  the  plaintiff^s  knowledge.  He  now  admitted 
that  the  gift  of  the  21 OZ.  was  incomplete,  and  con- 
sented to  give  up  the  leaseholds. 

With  respect  to  the  400/.,  the  defendant  insisted 
that  the  plaintiff  had  repeatedly  expressed  her  inten- 
tion of  making  a  gift  to  him  ;  that  she  met  Mr.  Jones, 
and  signed  the  transfer  for  the  purpose  of  carrying 
that  intention  into  effect,  and  that  she  had  afterwards 
expressed  her  satisfaction  at  having  done  so. 

To  the  reformation  of  the  settlement  no  opposition 
was  offered. 

Malms,  Q.C.,  and  Osborne  Morgan,  for  the  plaintiff. 
The  gift  of  the  400/.  is,  under  the  circumstances, 
invalid, 


Archer  v.  ffudson,  7  Beav.  551 ; 

HogMon  v.  ffoghton,  15  Beav.  278  ; 

Wright  V.  Vanderplank,  8  De  G.  M.  &  G.  133. 

Bacon,  Q.C.,  andPiggott,  for  the  defendant,  Thomas 
Davies. 

The  gift  was  freely  and  deliberately  made,  and  is, 
therefore,  irrevocable. 

jRodvoell,  for  the  defendant,  Joseph  Davies. 

ElderUm,  for  the  trustees,  under  the  composition 
deed. 

Stuabt,  V.-C,  said,  that  the  main  question  in  the 
cause  was  as  to  the  validity  of  the  transaction  by 
which  the  defendant,  Thomas  Davies,  obtained  pos- 
session of  the  400/.  There  were  certain  relations 
enabling  one  person  to  exercise  an  influence  over 
another,  the  mere  existence  of  which  was  sufficient  to 
invalidate  a  gift  made  during  their  continuance, 
unless  it  were  clearly  shown  that  on  ftie  occasion  of 
the  gift  the  influence  was  in  fact  not  exercised.  Where 
influence  was  presumed,  freedom  from  the  influence 
must  be  proved.  There  were  many  ways  in  which 
it  might  be  proved.  If,  for  instance,  the  intention 
had  been  long  cherished  and  often  expressed,  if  the 
donor  thoroughly  understood  the  nature  of  the  transac- 
tion, and  had  acted  perhaps  under  the  advice  of 
unbiassed  friends,  in  such  a  case  the  gift  would  be 
supported.  But  there  must  be  nothing  equivocal  ia 
the  facts  adduced  to  rebut  the  presumption  to  whidk 
the  relation  gave  rise. 

In  the  present  case  the  existence  of  the  relation 
of  parent  and  child,  and  of  the  influence  arising, 
therefrom  was  clearly  proved.  The  father  by  his 
answer  admitted  that  he  had  assumed  the  manage- 
ment of  the  plaintiff's  affairs,  and  that  she  looked 
up  to  him  with  implicit  confidence.  While,  then, 
his  daughter  thus  implicitly  relied  upon  him,  he  had< 
been  dealing  with  the  200/.  in  a  manner  which,  on  his 
own  showing,  was  improper,  and  not  in  due  discharge  of 
his  duties  as  her  guardian.  Though  he  thought  the 
money  was  his  wife's,  he  knew  that  it  was  claimed  by 
his  daughter;  and  yet,  without  her  knowledge  or 
consent,  he  had  caused  his  name  to  be  inserted  in  the 
assignment  as  the  purchaser  of  the  property  in  which 
that  money  was  invested.  That  was  only  a  month 
before  the  transaction  relating  to  the  400/. 

With  respect  to  the  transfer  of  this  sum,  there  was 
a  direct  conflict  of  evidence.  After  examining  the 
evidence,  his  Honour  came  to  the  conclusion  that  tho 
account  given  by  the  plaintiff  was  correct,  and  pro- 
ceeded to  say,  that,  even  if  there  were  any  doubt  on  that 
point,  the  rules  of  the  Court  required  that  the  pre- 
sumption of  influence  should  be  clearly  rebutted. 
The  evidence  of  full  knowledge  and  free-will  must  be 
unambiguous.  If,  when  the  doctrines  of  the  Court 
required  clearness,  there  was  a  doubtful  conflict  of 
testimony,  the  gift  could  not  be  upheld. 
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His  Honour  then  called  attention  to  the  following 
observations  of  Lord  Eldon  in  Haioh  v.  ffatch  (9  Yes. 
296):— 

"This  case  proves  the  wisdom  of  the  Court  in  say- 
ing, it  is  almost  impossible,  in  the  course  of  the 
connection  of  guardian  and  ward,  attorney  and  client, 
trustee  and  cestui  que  trust,  that  a  transaction  shall 
stand,  purporting  to  be  bounty  for  the  execution  of 
antecedent  duty.  There  may  not  be  a  more  moral  act, 
one  that  would  do  more  credit  to  a  young  man  begin- 
ning the  world  or  afford  a  better  omen  for  the  future 
than  if  a  trustee  having  done  his  duty,  the  cestui 
que  trustf  taking  it  into  his  fair,  serious,  and  well- 
jnf onned  conaidBratioD«  were  to  do  an  act  of  bounty 
like  thia.  But  the  Court  comot  permit  it  except 
quite  sstiafied  that  the  act  is  of  that  nature,  for  the 
nason  often  given ;  and  reooUectingthat  in  discosaing 
whether  it  is  an  act  of  rational  consideration,  an  act 
of  pure  volition,  uninfluenoed, — that  inquiry  is  so 
easily  baffled  in  a  Court  of  justice,  that  instead  of  the 
spontaneous  %ct  of  a  friend,  uninfluenced,  it  may  be 
the  impulse  of  a  mind  misled  by  undue  kindness  or 
faced  by  oppression.*' 

In  the  present  case,  the  removal  of  the  influence 
was  not  established,  and  the  gift  must,  therefore,  be 
declared  invalid,  and  the  defendant  Thomas  Davies 
must  pay  the  costs  of  the  suit,  except  so  far  as  they 
were  increased  by  tiie  reformation  of  the  settlement 


Wood,  V.-C.   )   j^  Blanohabd's  Estate. 
5,  20  June,  1863.   ) 

Practice— PedtwR—Truttfe  Act,  1850,  «.  37— 

Parties. 

A  mortgttgcr  devised  his  real  estate  to  a  trustee  on 
tnut/or  sakf  the  proceeds  to  he  divided  amongst  certain 
persons  Tunned  in  the  unU.  The  original  mortgagee 
having  died,  and  her  heir  not  being  found,  a  petition 
waspresenled  by  the  trustee  and  one  of  the  cestuis  que 
trustent/or  a  vesting  order  under  section  19  of  the  Trustee 
Act,  1850  :— 

Held,  that  the  trustee  sufficiently  represented  the  other 
cestuis  que  trustent,  whose  appearance  moos,  therefore, 
dispensed  with. 

This  was  a  petition  for  a  vesting  order  under  sect  19 
of  the  Trustee  Act,  1850. 

On  the  19th  of  May,  1841,  certain  real  estate  of 
Cairick  Blanchard  was  conveyed  to  Elizabeth  dark  in 
fee,  by  way  of  mortgage,  to  secure  850i.  and  interest 

Elizabeth  Clark  died  on  the  6th  of  February,  1849, 
intestate  as  to  the  legal  estate  so  vested  in  her.  Sub- 
sequently to  her  death  the  beneficial  interest  in  the 
mortgage  became  vested  in  W.  W.  Gatlifie ;  but  the 
logal  estate  remained  outstanding,  and  the  heir-at-law 
of  Elizabeth  Clark  could  not  be  found. 

By  his  win,  dated  the  6th  of  September,  1851, 
Carrick  Blanchard,  after  disposing  of  certain  specific 


property,  devised  and  bequeathed  all  the  nst  nd 
residue  of  his  property  to  his  wife  Jeannette  BUnchird, 
her  heirs,  executors,  administrators,  and  assigns,  ipoB 
trust  to  sell  the  same  and  divide  the  proceeds  belweea 
his  six  children  therein  named. 

The  testator  died  on  the  6th  of  Septmber,  1851 
His  widow  gave  notice  to  Gatlifie  of  her  inte&tio&to 
pay  off  the  mortgage,  and  entered  into  a  contract  k 
the  sale  of  the  property  comprised  in  it  It  bdng 
impossible  to  complete  the  contract  while  the  legil 
estate  remained  outstanding,  this  petitioa  was  pn- 
sented  by  the  widow,  and  one  of  tbe  children  beneficullj 
entitled  under  the  devise  in  Blanchard's  will,  pnying 
that  the  hereditaments  comprised  iu  the  mortg^  of 
the  19th  of  May,  1841,  might  be  vested  in  W.  V. 
Gatliffe,  for  all  the  estate  and  interest  foimerly  d 
Elizabeth  Clark  therein. 

An  order  was  made,  as  prayed,  on  the  5th  of  Jons. 

20  June,  1863. 

Prendergast  stated  that  the  registrar  refused  to  diw 
up  the  order,  because  the  other  cestuis  que  tnuteni  imdei 
the  will  of  Blanchard  had  not  appeared  an  the  peti- 
tion. He  submitted  that  under  section  37  of  the 
Trustee  Act,  1860,  their  appearance  was  imnecesBarj. 

Wood,  V.-C,  said,  that  if  a  biU  had  been  filed,  tk 
widow  of  Carrick  Blanchard,  being  a  devisee  in  tnist 
for  sale,  would  under  the  new  rules  have  sofficientlj 
represented  the  parties  beneficially  entitled  under  th« 
devise,  and  thought  that  she  would  also  snlficieatly 
represent  them  on  petition.  The  order  wonW  there- 
fore be  drawn  up. 

Woody  V.-C.      I  j^  ciabk's  Tausts. 
12,  23  JimE,  1868.     i 

WUl--C<nutructum—ImpltM[  Crm  JJa/Mm- 

Where  a  testator  gave  four-sixths  of  the  prvaeis  of 
the  conversion  of  his  residuary  realty  andpersma^i  ^^ 
A,  B,  (7,  amd  D,  for  their  respective  lives,  vith  n- 
mainder  to  their  children  as  they  should  appoint,  ani 
in  default  to  their  children,  with  a  litmUaHon  o^  i» 
favour  of  children  of  the  same  parent,  if  any  died  «*iff 
twenty-one,  and,  if  females,  unmarried,  and  if  ^j^ 
C,  and  D  all  died  without  leaving  children,  ^  '* 
trust  for  other  persons,  and  A  died  without  everhari^ 
had  any  children : — 

Held,  (hat  cross-limitations  should  be  imptud,  h^ 
mly  in  the  event  of  one  of  Oie  tenants  for  life  rf?J«? 
wiihout  having  had  any  child,  who  attained  a  rt*^ 
interest,  and  that  consequently  A's  share  was  diris^'^ 
in  three  equal  shares  in  favour  of  the  legatees  of  w 
three  other  original  shares. 

This  was  the  hearing  of  cross-petitions  for  the  p»r 
ment  out  of  Court  of  a  fund  represeatiflg  oae-axth 
share  of  the  proceeds  of  the  convenion  of  the  ^^^ 
estate,  and  the  residuary  personal  eststs  of  Bichtr** 


S7  Jum,  180S.] 


THE  NEW  REPORTa 


387 


dark,  which  had  been  transferred  into  Caaxt  nnder 
the  Trustees'  Relief  Act. 

The  testator  by  his  will,  dated  the  29th  of  June, 
1818,  directed  his  trustees  to  stand  possessed  of  four- 
obcth  parts  of  his  residnary  personal  estate,  and  of  the 
money  to  arise  from  the  conversion  of  his  real  estate, 
npon  tmst  for  Hannah  Clark,  Margaret  dark,  and 
Elizabeth  dark,  the  three  repnted  natural  daughters, 
and  Martha  dark,  the  lawful  daughter  of  the  testator's 
brother  Comeliufl  dark,  for  tiieir  lives  respectively, 
for  their  sepaiate  use,  and,  after  their  death,  or  re- 
spectivo  deaths,  in  tmst  for  their  children  respectively, 
as  they  respectively  should  appoint,  and,  in  default  of 
aippointment,  in  trust  for  the  children  of  the  said 
Hannah  dark,  Maigaret  dark,  Elizabeth  dark,  and 
Martha  dark  respectively  in  equal  shares,  with  a 
limitation  over,  in   the  event  of  any  of  the  same 
children  respectively,  if  males,  dying  under  twenty- 
one,  or,  if  females,  under  that  age  and  unmarried,  in 
favour  of  the  other  or  others  of  the  same  children 
respectively  by  their  respective  parents.     The  will 
then  proceeded  as  follows  : — 

''But  in  case  the  said  Hannah  dark,  Margaret 
dark,  Elizabeth  dark,  and  Martha  dark,  shall  all 
happen  to  die  without  leaving  any  child  or  children 
lawfully  begotten,  or  leaving  such,  if  such  children 
shall  all  happen  to  die  under  the  age  of  twenty-one 
years,  and  without  having  been  mairied,  then  upon 
trust  for*"  Cornelius  dark,  and  Eichard  dark,  and 
their  children,  with,  farther  limitations  over. 

Hannah  Clark  died  on  the  15th  of  Februaiy,  1861, 
without  ever  having  been  married.  Margaret  Clark 
married  J.  Kutherford,  and  died,  leaving  one  child, 
who  attained  twenty-one.  Elizabeth  Clark  (who  is 
still  living)  married  6.  H.  Wakefield,  deceased,  and 
had  three  children,  all  of  whom  attained  twenty-one. 
Martha  dark  married  W.  C.  Bussell,  and  died,  leaving 
two  daughters,  the  eldest  of  whom  only  has  attained 
twenty-one. 

The  question  which  had  now  arisen,  related  only  to 
Hannah  Clark's  sixth  share,  and  was,  whether  cross 
limitations  could  be  implied  so  as  to  carry  over  her 
share  to  the  other  tenants  for  life  and  their  children, 
or  there  was  an  intestacy  as  to  that  share  in  the  events 
that  had  happened. 

The  original  petition  was  presented  by  the  testator's 
next  of  kin,  and  a  cross  petition  had  been  presented 
by  Mrs.  Wakefield's  children. 

DatvUl,  Q.C.,  and  Fa^Vf  for  the  petitioneis  on  the 
first4)etition,  contended  for  an  intestacy, 
Turner  v.  Frederick,  5  Sim.  466  ; 
2  Jarm.  on  WUls,  628  (3rd  ed.) 

Bctgthavfef  for  the  administrator  of  the  testator's 
heiress  at  law,  followed  on  the  same  side. 

SaiUhffuUf  Q.C.f  and  Dickinaon,  for  the  petitioners 
0Q  the  cross  petition,  cited,  in  favoni  of  implying 
crow  limitwtyiyn^L 


SctM  V.  Bargeman^  2  P.  W.  68  ; 
MackeU  v.  WinUr,  S  Yes.  286. 
The  authority  of  these  cases  had  not  been  shaken  by 
the  comments  on  them  in  sabseqnent  cases,  as 
Skey  V.  Barnes,  8  Mer.  885 ; 
Currie  v.  QmUd^  4  Beav.  117. 

/.  TT.  ChiUy,  for  Mrs.  Wakefield,  followed  on  the 
same  side,  and  cited, 

Ashley  v.  AMey,  6  Sim.  858  ; 
Beglgy  v.  Cook,  8  Drew.  662 ; 
Pearce  v.  Edmeades,  3  Y.  &  C.  Ex.  246  ; 
Atkinson  v.  Barton,  81  L.  J.  du  410 ; 
[Wood,  Y.  -C— That  case  has  recently  been  overruled 
in  the  House  of  Lords.] 

Vanderplank  v.  King,  8  Hare,  1. 


Wickens,  for  other  respondents. 
Moore,  for  the  trustees. 

DauM,  in  reply,  cited, 
Beawmn  v.  8IMe,  2  BaU  k  B.  406. 

Wood,  Y.-C,  after  stating  the  limitations  of  the 
testator's  will,  and  the  events  which  had  happened, 
said,   that  the  only  question  that  could  be  argued 
before  him  was,  whether  there  was  or  was  not  to  be 
implied   in   this  state  of  things,   a  series  of  cross 
limitations   between  the   four  original  legatees  and 
their  children,  modo  et  JonrmA,  as  their  original  shares 
were  given  ?    There  was  no  case  in  which  the  lan- 
guage went  quite  to  the  extent  necessary  here,  in 
order  to  imply  cross  remainders  of  that  description  ; 
but  his  Honour  thought  that  the  principle  had  been 
carried  so  far,  that  cross  remainders  must  be  implied. 
His  Honour  then  reviewed  at  some  length  the  his- 
tory of  the  doctrine,  which   was   at  first  confined 
to  those  cases,  where  the  gift  was  to  a  class,  with 
a  gift  over  in  default  of  children  or  issue,  as  the 
case  might  be.     Lord  Eldon,  in  Qrtm  v.  S^i?A«w 
(17  Yes.  64,   74)  considered  it  a  step   considerably 
in   advance,    when   there  being,    not   a  class,  but 
persons   designated    by   name,    as  in    the   present 
case,  with  definite  shares  conferred  on  them  by  the 
testator,  the  doctrine  of  impUed  gift  by  way  of  cross 
remainders    had   nevertheless  been   applied   to    the 
prejudice  of  the  heir-at-law  and  next  of  kin,  and  not 
for  the  purpose  of  furthering  the  intention,  that  the 
whole  fimd  should  go  to  the  class,  but  so  as  to  add  to 
the  definite  shares  assigned  by  the  testator  himself. 
That,  however,  had  become  thoroughly  established  as 
law.    The  old  illogical  doctrine,  that  there  could  not 
be  implied  cross  remainders  between  more  than  two, 
and  the  doctrine  of  CUuJie's  Case  (Dyer.  830  b),  that 
where  there  are  exgrnu  cross  remainders  in  one  part  of 
the  limitation,  you  cannot  imply  them  in  another  part, 
had  been  successively  overmlad.     Cloche's  Case  at  any 
rate,  if  not  overruled,  was  considered  to  have  been 
very  much  shaken  by  Vanderplank  v.  King. 
The  doctrine  itself  was  nowhere  more  clearly  laid 
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down  than  by  "Wigram,  V.-C,  in  Vandcrplank  v. 
King  (3  Hare,  1,  18).  The  general  principle  was 
stated  in  mnch  the  same  way  by  Turner,  L.J.,  in 
Atkinson  v.  Bartm  {loc.  cU.)  :  and  the  judgment  of 
the  House  of  Lords  went  upon  exactly  the  same 
doctrine,  though  their  Lordships  differed  from  the 
Lords  Justices  as  to  the  application  of  the  doctrine 
to  that  particular  will,  and  therefore  overruled  their 
decision. 

The  difficulty  which  arose  in  the  present  case  and 
made  it  different  from  other  cases  was  this  : — You  had 
here  a  limitation  to  children  vested  at  least  on  attaining 
twenty-one ;  whether  vested  or  not  on  birth  it  was  not 
material  to  consider.  One  of  these  legatees  for  life  might 
have  had  a  child,  in  whom,  on  attaining  twenty-one, 
a  share  would  vest,  and  who  might  have  predeceased 
his  parent,  in  which  case  the  share  would  remain 
vested,  and  not  be  divested,  except  in  the  event  of  all 
the  legatees  for  life  dying  without  leaving  children. 
It  had  been  argued  that  to  imply  cross  remainders 
would  in  such  an  event,  which  was  a  very  possible 
one,  have  the  effect  of  defeating  a  vested  interest 
without  clear  words  for  that  purpose,  contrary  to  the 
well-known  rule  of  law.  It  was  answered  that  that 
was  not  the  case  which  had  arisen.  Now  his  Honour 
quite  agreed  that  one  could  not  construe  a  testator's 
will,  so  as  to  vary  the  construction  of  it,  by  the  light 
of  the  events  afterwards  occurring;  but  the  Court 
had  simply  to  fill  up  the  gap  which  occurred,  and, 
as  the  whole  estate  passed  over  only  in  the  event 
pointed  out,  to  insert  such  a  course  of  limitations  by 
implication  as  would  fill  up  the  space  so  left  un- 
occupied :  and  there  was  no  necessity  to  impute  any- 
thing which  could  defeat  an  estate  already  given. 
The  desired  object  might  be  attained  by  carrying 
over  the  shares  only  of  those  tenants  for  life  who 
might  die  without  ever  ha^Tng  had  any  child  to  take 
at  all,  which  was  Hannah*s  case  :  whereas  if  any  of 
the  tenants  for  life  died  having  had  a  child  who 
attained  twenty-one  and  predeceased  his  parent,  that 
ahare  would  not  go  over,  but  remain  to  the  personal 
representatives  of  tile  child,  liable  only  to  be  divested 
in  event  of  all  the  tenants  for  life  dying  without 
leaving  children. 

The  only  apparent  absurdity  of  this  construction  was 
thia,  that  if  one  tenant  for  life  left  children,  and  two 
died  having  had  such  predeceased  children,  a  share  in 
the  fourth  original  share,  which  might  be  situated  as 
Hannah's  was,  would  go  to  the  executors  or  adminis- 
trators of  the  predeceased  children  ;  whereas,  if  all  the 
tenants  for  life  died  without  leaving  issue,  the  whole 
would  go  over.  It  certainly  was  a  singular  result ; 
but  the  whole  limitation  was  peculiar,  and  that  was 
all  you  could  say.  His  construction  supplied,  by 
implication,  exactly  the  same  character  of  limitations 
as  was  limited  by  the  previous  gifts ;  and  that  was  the 
whole  doctrine  of  implication  with  reference  to  gifts 
over  of  this  description.  You  applied  to  the  first 
takers  such  a  series  of  limitations  as  would  make  them 


correspond  with  the  gift  over,  and  fill  up  the  wble 
vacancy. 

MinuU. — Declare  that,  according  to  the  true  con- 
struction of  the  testator's  will,  and  in  the  erects 
which  have  happened,  the  part  or  share  of  Haniuh 
Gark,  upon  her  decease  without  having  had  anyiasae, 
became  divisible  in  equal  third  parts,  and  thit  C.  C. 
Butherford,  the  only  child  of  Margaret  Clark,  after- 
wards Margaret  Rutherford,  deceased,  is  entitled  to 
one  of  such  third  parts,  and  that  Elizabeth  Wakefield, 
formerly  Elizabeth  Clark,  is  entitled  to  one  other  sach 
third  part  for  her  life,  with  remainder  to  her  children 
in  the  same  manner,  and  subject  to  the  same  power  of 
appointment  as  was  directed  and  contained  in  the  will 
of  the  said  testator  in  respect  of  the  original  one-sixtli 
share  of  the  said  Elizabeth  Wakefield,  then  Clark,  and 
that  the  remaining  one  third  part  is  divisible  in  eq\ul 
shares  between  M.  Russell  and  C.  Russell,  the  only 
children  of  Martha  Russell,  formerly  Martha  Clark,  in 
the  manner  in  the  testator's  will  directed. 


WOOd,V.-C.     I     NeEDHAM  r.  OXLET. 

24  JuNB,  1863.    ) 

Practice  —  Patent  —  Injunction  —  Damagti  — 
Destruction  of  Machines — Certijicate — 5  A  6 
WUl  4,  c.  83,  «.  3—21  d:  22  Vict  c  27. 

In  a  auit  to  restrain  infringement  of  a  patent  the 
Court  refused  under  the  circumstances  to  order  Uu 
destruction  of  the  defendant's  machines  which  had  been 
found  to  be  an  infringement  of  the  plaintiffs*  patent 

An  inquiry  as  to  (he  damages  sustained  hy  the 
plaintiffs  by  the  infringement  of  his  patent  by  the  defen- 
dant was  likewise  refused^  an  issue  as  to  the  damaga 
not  having  bun  submitted  to  the  Jury,  whitk  had 
already  in  the  same  suit  tried  the  validity  of  the 
plaiiiiiffi  patent. 

The  Court  granted  a  certificate  in  accordance  wiih  thi 
5  (£;  6  WUl  4,  c,  88,  s.  8,  thai  the  validity  ofthepaUni 
had  come  in  question  in  the  suit,  and  had  been  deter- 
mined in  favour  of  the  plaintiffs : — 

Semble,  it  is  Tiot  necessary  to  certify  for  a  spedal 
Jury  where  questions  of  fact  are  tried  before  the  ComH 
itself  under  the  21  d-  22  Vict,  e.  27. 

The  plaintiffs,  who  were  the  patentees  of  an  invention 
entitled,  '*  Improvements  in  Machinery  and  Apparatus 
for  expressing  liquid  or  moisture  from  substances,*' 
filed  their  bill  for  an  iigunction  to  restrain  the  defen- 
dant from  manufiicturing  or  selling  machines  made  in 
imitation  of  the  plaintiffs*  patented  machine,  and  from 
in  any  way  infringing  the  plaintiffs'  patent  Their  hOl 
also  asked  for  an  account  of  the  profits  made  by  th« 
defendant  by  selling  such  machines. 

The  validity  of  the  patent  and  the  fact  of  the 
machines  made  by  the  defendant  being  an  infiinge* 
ment  of  the  plaintiffs'  pate&t,  were  estaUiihed  hf 
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the  Terdict  of  a  special  jury  sammoned  before  the 
Comt  itself. 
The  suit  now  came  on,  on  motion  for  decree. 

Bagshawe,  for  the  plaintifis,  asked  that  the  defendant 
might  be  ordered  to  make  an  affidavit,  stating  what  and 
how  many  machines  he  had  now  in  his  possession  or 
power,  which  he  had  made,  and  which  had  been  found 
by  the  juiy  to  be  an  infringement  of  the  pUintiffs* 
patent,  and  also  that  all  such  machines  might  be 
deliyered  up  and  destroyed.  He  offered  to  pay  the 
defendant  the  value  of  the  materials  of  such  machines. 
Emperor  of  Austria  y.  Day,  2  Gif.  628  ;  8  De  O. 
F.  k  J.  217. 

Oiffard,  Q.C.,  and  Zangtoorthy,  for  the  defendant, 
submitted,  that,  as  the  plaintiffs*  patent  was  for  a 
combination,  the  defendant's  machines  ought  not  to  be 
destroyed,  as  the  different  parts  of  which  they  were 
composed  were  not  in  themselves  inMngements  of  the 
patent,  and  would  be  of  use  to  the  defendant 

Wood,  V.-C,  was  of  opinion  that  the  machines 
made  by  the  defendant  should  not  be  destroyed  ;  but 
that  all  the  machines  which  were  found  to  be  infringe- 
ments of  the  plaintiffs'  patent  should  be  marked  or 
branded  in  some  way,  in  order  to  identify  them,  if  sold 
by  the  defendant.  The  defendant  should  make  the 
affidavit  required  within  seven  days. 

Bagshatoe  asked  for  an  inquiry  as  to  the  amount  of 
damage  which  the  plaintiffs  had  incurred  by  reason  of 
ihb  defendant's  conduct 

Giffard,  Q.C.,  objected  to  damages  being  now  given, 
as  the  plaintiffs  ought  to  have  had  them  assessed  by 
^e  jury,  which  had  already  disposed  of  the  other 
questions  of  fact  in  the  case.  Ko  inquiry  ought  now 
to  be  directed,  as  the  question  had  not  been  raised 
before  the  jury. 

Wood,  V.-C,  said,  that,  in  a  case  like  the  present, 
he  would  not  give  damages,  without  such  damages 
being  a&sessed  by  a  jury.  The  plaintiffs  had  neglected 
to  have  that  done  at  the  proper  time.  They  might, 
however,  have  an  account  of  the  profits  made  by  the 
defendant  by  the  sale  of  his  machines.  His  Honour 
also  thought  that  it  was  not  necessaiy  to  certify  for  a 
special  jury,  when  questions  of  fact  were  tried  before 
the  Court  itself,  under  the  21  &  22  Vict  c.  27. 

Bagshatoc  then  asked  for  a  certificate  (under  the 


5  &  6  Will.  4,  c.  83,  s.  3)  of  the  validity  of  the  patent 
having  been  decided  by  a  jury. 


p 

Wood,  Y.-C,  granted  the  certificate. 


Gtoulbum,  Comp.  >   ^  j^^^ 
17  JuNZ,  1863.  3 

Annulment  of  Bankruptcy  before  Advertisement — 
Bankruptcy  Act,  1861,  «.  110, 

ApplicaHon  to  anntU  homkruptey  htfort  advertisemeiU 
must  be  made  stricUy  in  accordance  toith  section  110 
of  the  Bankruptcy  Act  0/I86I. 

In  this  case,  adjudication  of  bankruptcy  had  been 
made  on  a  petition  presented  on  the  6th  of  June. 

Sargood  now  appeared  in  support  of  a  petition  to 
annul  the  bankruptcy  on  the  following  grounds  : — 
a  resolution  had  been  passed  at  a  meeting  of  the  bank- 
rupt's creditors,  held  a  few  days  after  the  adjudication, 
by  which  resolution  it  was  agreed  by  those  present  that 
a  composition  of  9«.  in  the  pound  should  be  accepted — 
Is,  6(2.  of  which  composition  was  to  be  paid  in  cash, 
the  remainder  in  bills  at  four,  eight,  and  twelve 
months  date — and  that  the  bankruptcy  should  be 
superseded.  The  petition  was  supported  by  an  affi- 
davit, stating,  that  this  arrangement  was  agreed  to  by 
all  the  creditors,  and  was  made  on  the  express  under- 
standing that  the  bankruptcy  should  be  annulled 
before  advertisement  The  petitioning  creditors  were 
the  only  creditors  who  had  proved. 

/.  O,  LevHSf  solicitor,  for  the  bankrupt,  consented. 

His  HoNoim  said,  that  here  the  creditors  having 
taken  proceedings  in  bankruptcy  against  the  debtor, 
had  come  to  some  secret  arrangement  with  him  after- 
wards, and  now  sought,  in  pursuance  of  such  arrange- 
ment, to  which  their  affidavit  stated  that  they  all 
assented,  to  annul  the  bankruptcy.  He  was  of  opinion, 
that  if  he  granted  this  application,  much  mischief 
might  follow.  Under  the  old  Act,  it  was  necessary, 
after  choice  of  assignees,  to  obtain  the  written  assent 
of  all  the  creditors  who  had  proved ;  and  the 
IKHh  section  of  the  Act  of  1861,  pointed  out  the 
course  by  which  proceedings  in  bankruptcy  might  be 
stayed.  The  petitioners  had  taken  quite  a  different 
course  from  this,  and  a  perfectly  novel  one ;  and  he 
was  therefore  bound  to  refuse  the  application. 
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24  JuiTE,  1863. 

C(mtract — JSxoneratum  from  further  perform- 
cmce  by  breach  of  other  contracting  party. 

To  a  declaration  on  a  contract  by  which  the  defendant 
agreed  to  purchase  as  many  of  the  plaintiffs'  coals  of  a 
certain  quality  as  one  steam  vessel  could  fetch  in  nine 
months,  proceeding  in  the  course  m^mtUmed  in  the  con- 
tractf  and  averring  that  the  plaintiffs  had  always  been 
reality  and  willing  to  deliver  the  said  coals,  but  that  th£ 
defeiuiant  had  made  default  in  sending  a  vessel  to  feixh 
divers  cargoes  of  the  said  coals,  and  refused  to  send  any 
vessel  for  the  said  coals,  or  to  accept  any  more  of  them, 
the  defendant  pleaded, 

1st,  Thai,  before  any  breach  by  the  defendami,  the 
plaintiffs  broke  their  contract  by  knowingly  delivering 
coal  of  a  mu^h  inferior  quality  to  that  required  by  the 
contract,  wherefore  the  defeiuiant  refused  to  accept  any 
more  of  the  said  coals. 

2nd,  That,  before  any  breach  by  the  defendant,  the 
plaintiffs  detained  the  defendoMt^s  vessel  on  divers 
occasions  an  undue  and  unreasonable  lime  after  they 
had  notice  that  she  was  ready  to  load  the  said  coals : — 

Held,  on  demurrer,  that  both  these  pleas  were  bad. 

Declaration.  —  That  it  was  agreed  between  the 
plaintiflb  and  the  defendant  that  the  plaintiffs  should 
sell  and  deliyer  to  the  defendant,  and  that  the  defen- 
dant would  purchase  of  the  plaintiffs^  as  many  of  the 
plaintiffs'  Nettleworth  gas  coals,  equal  in  quality  to  a 
certain  caigo  of  them  before  then  shipped  on  trial,  as 
one  steam  yeoool  could  fetch  in  nine  mmths,  proceeding 
to  Sunderland,  and  after  loading  the  cargo  proceeding 
with  it  from  thence  to  London,  and  after  discharging 
the  cargo  at  London,  proceeding  back  again  to  Sunder- 
land for  another  cargo,  and  thence  back  again  with  the 
caigo  to  London  aforesaid,  and  so  on  until  the  expira- 
tion of  the  said  nine  months ;  and  the  steam  yessel  to 
be  sent  by  the  defendant  for  the  said  coals,  and  the 
plaintiffs  to  ship  them  on  board  of  it  at  Sunderland 
at  and  for  a  certain  pricey — ^to  wit,  fire  shillings  and 
nine  pence  per  ton, — ^to  be  paid  by  the  defendant  to 
the  plaintiffs  at  the  beginning  of  each  month  for  the 
preceding  month's  supply,  less  two  pounds  ten  shillings 
per  centum  discount,  and  the  plaintiffs  have  always 
been  ready  and  willing  to  sell  and  deliver  to  the  defen- 
dant, and  ship  the  said  coals  on  the  terms  aforesaid,  and 
all  conditions  precedent  have  been  performed  necessary 
to  entitie  the  plaintiffs  to  have  the  said  agreement 
performed  by  the  defendant  on  his  part  in  respect  of 
the  matters  hereafter  alleged  not  to  have  becoi  per- 


fonned  by  him ;  yet  the  defendaat  ne^ieted,  od 
refused  to  send,  and  made  defEiult  in  sendiagaitoa 
vessel  as  aforesaid,  to  Sunderhuad  aforesaid,  to  fetd 
divers  cazgoes  of  the  said  coals,  and^would  not  fatcb,  a 
accept,  or  receive,  such  cargoes,  or  the  quaofcities  i 
the  said  coals,  which  he  ought,  according  to  &e  said 
agreement,  to  have  fetched  and  accepted ;  and  tbi 
defendant,  before  the  expiration  of  the  said  shu 
months,  wholly  and  absolutely  refiised  to  seod  aiy 
other  steam  vessel  for  the  said  coals,  or  to  accept  any 
more  of  the  said  coals ;  and  declared  to  the  plaintifi 
that  he  would  not  perform  any  more  the  said  agm- 
ment,  and  exonerated  and  discharged  the  plmtiib 
from  any  further  performance  thereof  cm  their  pirt ; 
and  by  reason  of  the  premises  the  phuntifis  have  bea 
much  injured. 

Srd  Plea.  —That,  before  any  breach  by  the  defendiai 
of  the  said  agreement,  the  plaintifls  broke  tiieir  said 
contract,  by  delivering  and  shipping  to  the  defeDdant^ 
in  pretended  fulfilment  thereof^  which  was  no  pait 
thereof,  gas  coal  equal  in  quality  to  the  said  atp 
so  shipped  on  trial  as  aforesaid,  but  was  very  iskm 
thereto,  and  wholly  unfit  for  the  defendant's  parp(S». 
as  the  plaintiffs  well  knew,  whereupon  and  wheicfaR 
the  defendant  immediately  upon  discovering  theplaia* 
tiffs  said  default,  and  within  a  reasonable  time  in  tlut 
behalf,  refused  to  accept  any  more  of  the  said  coal, » 
he  lawfully  might,  for  the  cause  in  this  pla  afoiesiii 
which  is  the  breach  complained  of  in  the  first  connt. 

4th  Plea.  That,  before  any  breach  by  the  dfifendaal 
of  the  said  agreement  the  plaintiffs  broke  their  said 
contract,  to  wit,  by  detaining  the  defendant's  said  Tcsel 
an  undue  and  unreasonable  length  of  timcv  *^  ^ 
beyond  the  time  permitted  by  the  said  contract,  t» 
contrary  to  the  defendant's  will,  upon  divers  oceasoo^ 
upon  which  the  defendant  had  sent  the  ssme  to  ^ 
plaintiffs  to  be  loaded  with  coal  under  the  said  sgi<^ 
ment,  and  by  not  loading  the  said  vessel  with  coal  s 
aforesaid  on  any  or  either  of  the  said  occasional  ostL 
after  the  lapse  of  a  long  and  unreasonable  s^  ^ 
time  after  they  had  notice  that  such  vessel  was  reai<y 
to  receive  coal  as  aforesaid,  and  thereby  greatlviiU^ 
and  damnified  the  defendant,  whereupon  and  wherefore 
he  immediately,  upon  notice  of  the  plaintiff's  «i"* 
default,  refused  to  fetch  or  receive  anymore  of  tie 
said  coal,  as  he  lawfully  might,  for  the  cause  in  ^ 
plea  aforesaid,  which  is  the  breach  complained  of  ^ 
the  said  first  count. 
Demurrer  to  these  pleas,  and  joinder  in  dcmnner. 

JTflnnen  (with  him  ^icWcr),  for  the  plaintiffs. 
The  breaches  of  contract  oompliined  of  in  *• 
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pleas,  do  not  justify  the  defendant  in  repudiating  the 
who'iO  contract,  and  refusing  to  perform  his  part  of  it ; 
but  are  merely  subjects  for  a  cross  action  : 

Weaver  y.  Sessions,  6  Taunt  155 ; 

Franklin  y.  MUUr,  4  Ad.  &  £L  605. 
The  case  of 

WUAtrs  y.  BtynoUs,  2  B.  &  Ad.  882, 
is  distinguishable.     In  that  case  there  was  not  merely 
a  breach  of  contract  by  non-payment  for  one  load,  but 
an  absolute  refusal  to  pay  for  any.     So,  too^  in  the 
case  of 

Hoare  y.  Bennie,  5  H.  &  IT.  19, 
which  may  be  relied  on  by  the  other  side,  there  was  an 
ayerment  of  the  absence  of  readiness  and  willingness  ; 
and  the  case  was  decided  on  the  ground  that  the 
plaintiff  was  not  ready  and  willing  to  perform  his 
contract  at  all ;  but  there  is  no  such  ayerment  here. 

JTeane,  for  the  defendant 

I  rely  on  the  decision  in  Hoare  y.  BennU, 

[Cbompton,  J. — Would  it  not  be  the  effect  of  this 
plea,  that  if  any  portion,  howeyer  small,  of  what  was 
supplied  by  the  plaintiffs^  was  not  according  to  con- 
tract, that  the  contract  would  he  at  an  end  ?] 

Yes ;  but  the  plea  ayers  that  the  plaintiffs  knowingly 
supplied  coal  which  was  not  according  to  contract ; 
and  they  hanre  no  ri^t  to  do  that  to  any  extent, 
howeyer  smalL 

[Ceohfton,  J. — It  cannot  be  said  that  either  of 
these  breaches  by  the  plaintifis  goes  to' the  root  of  the 
consideration,  so  as  to  discharge  the  defendant  from 
the  performance  of  his  part  of  the  odniiact] 

Ps£  CuBiAM  (TTi^^man,  Chnmpton,  and  Black^mf 

Judgment  for  thtplainiiffs. 


Q.B.        ( 

24  Juke,  1868.    ( 


National  Assurance  Absocia- 
TioN  V,  Stot. 


PTorrUasory  Note — Varying  Terms  of,  by  Agrt^ 
vuni — Pledge — Be-delivery  of  Securities  on 
satisfaction  of  Debt — Condition  precedent. 

Declaration  on  a  promissory  note. 

PUa. — That  the  note  was  given  with  certain  wine 
warrants  as  security  for  the  repayment  of  a  loan,  and 
that  it  was  expressly  agreed  thatf  on  repayment  of  the 
moneys  due,  the  wine-wammts  should  be  re-delivered  to 
(he  defendanL  Averment. — Hiat  the  defendant  was 
always  ready  to  repay,  and  offered  to  repay  the  moneys 
due  on  redelivery  of  the  said  warrants ;  but  that  the 
plainiiffs  had  always  refused  to  re^deliver  the  same : — 

Held,  on  demurrer,  a  bad  plea. 

Declaration  on  a  promissory  note  made  by  the  de- 
fendant, and  deliyered  by  him  to  one  Peter  Morrison, 
who  endorsed  the  same  to  the  plaintiffs. 

Plea.  — ^That  the  defendant  made  the  said  note,  and 
deliyered  the  same  to  the  said  Peter  Morrison,  as 
manager  of  the  said  association,  on  an  adyance  by  him 


as  such  manager,  and  then  deposited  with  the  said 
Peter  Morrison  as  such  manager  the  said  promissory 
note,  together  with  certain  wine-wairauts,  as  securities 
for  the  repayment  of  the  said  adyance,  and  that  it  waa 
expressly  agreed  that  the  said  wine-warrants  shoidd  be 
re-delivered  to  the  defendant  by  the  said  Peter  Mor- 
rison, on  repayment  of  the  moneys  due  in  respect  of 
such  adyance. 

Ayerment — That  the  defendant  had  always  been 
ready  to  repay,  and  offered  to  repay,  the  moneys  due  in 
respect  of  the  said  adyance  on  re-deliyery  to  the  de- 
fendant of  the  said  wine-warrants;  but  that  the 
plaintiffs  had  always  refused  to  re-deliyer  the  same. 

Replication. — Setting  out  the  note  in  terms. 

Rejoinder.— That  the  defendant  deliyered  the  note 
to  the  said  Peter  Morrison,  and  that  he  receiyed  it  as 
agent  for  the  National  Assurance  Association. 

There  were  demurrers  to  the  replication  and  the 
rejoinder. 

ffannen,  for  the  plaintiffs. — ^The  real  question  is, 
whether  the  plea  is  a  good  one.     I  say  that  it  is  bad, 

1st.  Because  the  agreement  set  up  by  it  does  not 
purport  to  limit  the  defendant's  liability  on  the  note. 
It  cannot  be  read  as  setting  up  a  failure  of  considera- 
tion, for  it  admits  that  there  was  consideration ;  and 
the  engagement  which  it  sets  up  is  merely  the  legal 
obligation  which  would  lie  on  any  one  who  has  receiyed 
securities  to  ddiyer  them  up  on  the  debt  being  satis- 
fied. But  the  neglect  to  perform  this  obligation  would 
not  discharge  the  debt,  and  the  plea  does  not  allege 
that  the  re-deliyeiy  of  the  wine-warrants  was  made  a 
condition  to  the  payment  of  the  note, 

Moseley  r.  Hanford,  10  B.  &  0.  729  ; 
Besami  y.  Cross,  10  C.  B.  895. 

2nd.  If  the  plea  is  to  bo  read  as  limiting  the  de- 
fendant's liability  on  the  note,  it  is  bad  as  seeking  to 
yary  a  written  instrument.  The  plea  does  not  ayer 
that  the  agreement  was  in  writing,  and  although  it  is 
stated  in 

Byles  on  Bids,  91  (8th  ed.), 
that  this  is  unnecessary,  the  cases  there  cited  do  not 
bear  out  the  proposition  laid  down,  and  the  case  of 

.  Adams  y.  Wordley,  1  M.  &  W.  874, 
which  is  to  the  contrary  effect,  is  not  referred  to. 

Joyce,  for  the  defendant,  contended  that  the  pay- 
ment by  the  defendant  and  the  re-deliyery  of  the 
warrants  by  the  plaintiffs  were  to  be  concurrent  acta, 
and  that,  by  the  agreement,  the  one  was  made  con- 
ditional on  the  other. 

WxoHTMAN,  J.— It  seems  to  me  that  the  two  agree- 
ments are  quite  independent  of  each  other,  and,  if  so, 
the  non-performance  of  the  one  is  no  answer  to  an 
action  on  the  other.  The  agreement  is  thus  stated 
[reads  the  plea],  and  it  seems  to  me  that  on  the  one 
side  there  was  an  obligation  to  pay  by  the  terms  of  the 
promissory  note,  and  on  the  other,  upon  the  receipt  of 
the  money,  to  re-deUyer  the  wine-warrants,  and  it  may 
be  that  they  are  to  be  considered  as  conconent  acts ; 
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but  they  are  so  far  independent,  that  the  one  is  not 
made  a  condition  precedent  to  the  performance  of  the 
other.  I  think,  therefore,  the  defendant  was  bound  to 
pay  the  promissory  note  at  all  events  ;  and,  though  he 
might  have  an  action  for  the  breach  of  the  agreement 
to  re-deliver  the  warrants,  yet  their  non-delivery  is  no 
answer  to  an  action  on  the  note. 

Ceomfton,  J. — I  am  of  the  same  opinion.  I  agree 
that  the  payment  of  the  money  is  independent  of  this 
agreement  to  re-deliver  the  warrants.  I  am  inclined 
to  think  that  the  re-delivery  of  the  warrants  was  to 
take  place  when  the  money  was  repaid,  so  that  the 
defendant  would  have  a  right  to  say,  here  is  the  money, 
give  me  the  warrants.  But  that  is  not  8ho¥m  by  the 
plea  to  have  anything  to  do  with  the  payment  of  the 
promissory  note  at  the  given  time  when  it  was  to  be 
paid.  It  states  nothing  more  than  that  warrants  have 
been  given  to  a  certain  amount  (they  may  not  be  worth 
51,),  which  are  to  be  re-delivered  on  payment  of  the 
advance,  but  it  falls  short  of  saying  that  there  are  to  be 
any  such  consequences  as  that  the  whole  sum  is  to  be 
forfeited  if  the  warrants  are  not  forthcoming  at  the 
time  the  money  is  offered;  that  only  goes  to  the 
damages  for  breach  of  the  agreement  to  re-deliver. 
It  is  no  excuse  for  not  paying,  therefore,  that  there 
has  been  a  breach  of  the  agreement  to  re-deliver  ;  that 
would  bo  proved,  as  was  put  by  Mr.  Hannen,  by  the 
proof  of  any  pledge  being  given,  and  by  non-delivery 
of  the  thing  pledged,  as  there  would  always  be  an 
obligation  to  deliver  it  up  on  repayment ;  but  if  it 
were  lost,  or  could  not  be  so  delivered,  the  whole  debt 
is  not  thereby  forfeited.  There  is  a  great  deal  in  the 
second  point  urged  by  Mr.  Hannen.  An  agreement 
to  control  or  vary  the  terms  of  a  promissory  note  must 
no  doubt  be  in  writing ;  but  the  question  is,  whether 
it  must  be  so  pleaded,  and  I  am  inclined  to  think  it 
must,  though  it  is  not  necessary  to  decide  that  point. 

Blackburn,  J. — I  think  the  plea  is  bad  on  the  first 
ground.  The  plea  states  nothing  more  than  the 
ordinary  contract  made  wherever  there  is  an  advance 
on  a  security.  It  says  that  it  was  "  expressly  agreed" 
that  the  warrants  should  be  re-delivered  on  repayment ; 
but  I  do  not  think  that  it  matters  whether  that  is 
expressly  said,  or  merely  arises  from  the  implied  con- 
tract wherever  there  is  a  pledge.  Then  comes  the 
question  which  Mr.  Joyce  raises,— he  says,  because 
the  wine-warrants  were  not  delivered  up,  there  was  no 
obligation  to  pay  the  note  at  alL  If  that  were  so,  it 
would  be  rather  a  startling  doctrine,  that  wherever 
money  had  been  advanced  on  a  pledge,  when  any  part 
of  the  security  is  lost,  the  lender  is  to  lose  the  whole  of 
his  debt ;  and  I  do  not  find  any  authority  for  so  hold- 
ing. I  agree  that  there  might  be  an  action  for  the 
breach  to  re-deliver ;  but  it  does  not  follow  that  the 
one  is  a  condition  precedent  to  the  performance  of  the 
other. 

In  the  notes  to  Pordage  v.  Cole  (1  Wms.  Saund, 
820a),  it  IB  said,  that  '*  covenants,  &c,  are  to  be  con- 


strued to  be  either  dependent  or  independent  of  «ch 
other,  according  to  the  intention  and  meaning  o'  t]» 
parties,  and  the  good  sense  of  the  case."  Anl  th« 
third  rule  laid  down  for  determining  when  agreesents 
are  independent,  is  as  follows  : — "Where  a  coreiuait 
goes  only  to  part  of  the  consideration  on  botl  si4e» 
and  a  breach  of  such  covenant  may  be  pail  for  in 
damages,  it  is  an  independent  covenant.'*  Now,  it 
seems  to  me  that  the  promise  to  re-deliver  the  pledge 
does  go  only  to  part  of  the  consideration  ;  and,  as  tlu 
pledge  may  be  only  one-hundredth  of  the  value  of  ih 
advance,  good  sense,  I  think,  requires  that  we  should 
imply  that  they  are  independent  agreements. 

Judgment  for  the  plaHUifs, 
Note. — See 
Parker  v.  ScoU,  1  Q.  B.  809, 
where  a  point  very  similar  to  the  above  wan  decided, 
and  which  was  referred  to  by  Blackburn,  J.,  donsg 
the  alignment  of  a  subsequent  case. 


C.  P. 

20  Juke,  1868 


.  i 


Dean  v.  Millakd  and  Others. 


Friendly  Societies — Liability  of  Members, 

Where  an  action  was  brought  after  the  poisin/g  of 
25  d!  26  Vict,  c,  87,  against  certain  individual  tnemhen 
of  an  industricU  and  provident  society  for  the  price  of 
goods  supplied  before  the  passing  of  thai  Act,  and  il  was 
objected  thai  the  (tetion  should  have  been  brought  agaisd 
the  trustees  of  the  society: — 

Held,  that  the  members  were  liable. 

Goods  had  been  supplied  to  a  co-operatire  society 
before  the  passing  of  the  Industrial  and  Provident 
Societies  Act,  1862  (25  k  26  Vict  c.  87),  and  to  re- 
cover their  price  an  action  was,  after  the  pas^ng  of 
that  Act,  brought  against  the  defendants,  who  wers 
not  trustees  of  the  society,  but  members  of  it,  and 
some  of  them  committee-men.  At  the  trial  at  Chester, 
Bramwell,  B.,  non-suited  the  plaintiff,  giving  him 
leave  to  move  to  enter  a  verdict  for  him  for  872.  6s.  Cd.^ 
on  the  ground  that  there  was  no  sufficient  evidence 
of  the  appointment  of  trustees,  and  that  the  defea- 
dants  were  personally  liable.  A  role  nisi  harisg 
been  obtained, 

Morgan  Lloyd  and  V,  Williams  showed  cause,  re- 
ferring to 

£urt<m  V.  TannahiU,  25  L.  J.  Q.  B.  135 ; 
Myers  v.  Bawson,  29  L.  J.  Ex.  217  ;  5  H.  &  K. 

99; 
13  &  14  Vict  c.  115 ; 

16  &  16  Vict  c.  31 ; 

17  &  18  Vict  c  25  ; 
19  &  20  Vict  c.  40. 

Mclwtyre  and  Qriffits  supported  the  role. 

ToutUl  T.  Douglas,  8  L.  T.  (n.  s.)  426, 
was  referred  to  by  tlie  Court 
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IrViLLiAHBy  J. — There  is  considerable  difficnlty  in 
dealing  with  these  statutes.  Looking  at  the  terms  of 
them  and  the  decisions  upon  them,  we  think  that  this 
rule  ought  to  be  made  absolute  to  enter  a  yerdict  for 
the  plaintiff  for  37^.  6s.  6d,  The  effect  of  the  statute 
17  &  18  Yict  c.  25,  was  to  compel  creditors  of  a 
friendly  society  to  proceed  against  the  trustees  or 
public  o£Scers  of  the  society,  but  it  has  also  been 
decided  that  individual  members  were  liable  to  be 
proceeded  against  by  scire  facias,  so  that  they  were 
ultimately  made  liable.  It  was  clear,  therefore,  that 
the  Le^lature  did  not  intend  to  interfere  with  the 
original  Common  Law  liability  of  membera  Then 
comes  a  statute  which  repeals  the  statutes  directing 
creditors  to  this  course,  and  leaves  them  in  the  same 
position  as  if  those  statutes  had  not  been  passed, 
remitting  them  to  their  Common  Law  rights  against 
the  members. 


WiLLEs  and  Keating,  JJ.,  concurred. 


JtttU  ahsoliUe, 


I    Bouillon  v,  Lufton. 


C.P. 

20  Apbil^  22  Junk,  1863. 

Marine  Insurance — Seaworthiness — Delay. 

Three  river  vessels  were  insured  from  X,  up  a  river, 
to  G,  a  port  at  the  erUraiux  of  another  river.  They 
were  warranted  to  sail  on  or  before  the  l&th  of  August. 
TJuy  all  started  at  different  times  hefore  that  day,  and 
arriving  at  M,  a  port  at  the  mouth  of  th^e  first  river, 
were  detained  there  to  he  fitted  for  sea  navigation.  Two 
icere  fitted  as  fast  as  possible,  and  started  when  ready, 
but  one  was  delayed  to  start  with  the  others,  the  captain 
not  thinking  it  safe  to  go  in  her  alone.  They  all 
foundered  at  sea.  In  an  action  on  the  policy,  a  verdict 
wcu  fouTid  for  the  plaintiff.  A  rule  having  been 
obtained  to  set  it  aside,  on  the  ground  of  want  of  sea- 
icorthiness,  and  that  they  did  not  sail  in  time : — 

Held,  thai  they  were  seaworthy,  having  been  fit  for 
each  part  of  the  voyage  at  the  time  they  commenced  it; 
thai  they  sailed  in  time,  and  that  it  was  reasonable 
under  the  circumstances  to  delay  one  vessel  for  the  others. 

This  was  an  action  on  a  policy  of  insurance  on  three 
vessels,  "The  Bourdon,"  "The  Papin,  No.  1,"  and 
**The  Papin,  No.  6,"  and  was  brought  under  the 
following  circumstances  : — These  vessels  were  river 
steamers  plying  on  the  Rhone,  and  had  been  sold  to 
ply  on  the  Danube.  They  wore  insured  from  Lyons 
to  Galatz,  warranted  to  sail  on  or  before  15th  of  August, 
1861,  with  liberty  to  call  at  any  or  all  ports  in  the 
Mediterranean  for  any  purpose.  The  reason  for  this 
was,  that,  being  built  for  river  navigation,  they  were 
utterly  unfit  for  the  sea,  and  they  were  intended  to 
coast  all  the  way,  and  put  into  port  at  any  appearance 
of  bad  weather.  The  "Papin,  No.  6,"  left  Lyons 
on  the  24th  of  July,  reached  Aries,  on  the  way  to 
Marseilles  on  the  28th  of  July,  and  arrived  at 
Marseilles  on   the  29th  of  July.     The   other  two 


vessels  left  Lyons  on  the  2nd  of  August,  reached  Aries 
on  the  5th  of  August,  and  arrived  at  Marseilles  a 
day  or  two  afterwards.  They  were  then  made  ready 
for  sea  by  having  masts  put  up,  which  could  not 
be  done  at  Lyons,  as  with  masts  they  could  not  have 
passed  under  the  bridges  on  the  Rhone ;  they  also 
took  on  board  ballast,  chains,  anchors,  &c.,  which 
would  have  made  them  draw  too  much  water  for  the 
shallow  parts  of  the  river.  They  were  otherwise 
strengthened,  and  had  to  undergo  inspection,  under 
a  French  law  passed  in  1791,  before  they  could  obtain 
permission  to  start  on  their  voyage. 

The  two  first-mentioned  vessels  were  equipped  as 
fast  as  possible,  but  were  not  ready  to  start  till  the 
20th  of  August.  The  "  Papin,  No.  6,"  might  have 
been  got  ready  sooner,  but  was  delayed  to  go  with 
the  others,  as  her  captain  (an  officer  in  the  French 
navy,  who  was  also  in  charge  of  the  whole  expedition) 
declared  he  would  not  risk  his  life  by  going  to  sea  in 
any  one  of  these  boats  alone. 

All  being  ready  for  sea  on  the  20th  of  August,  they 
were  detained  by  bad  weather  till  the  23rd,  when  they 
started.  They  arrived  within  a  day's  journey  of 
Galatz,  when  a  storm  arose,  and  they  all  went  down. 
It  was  admitted  on  both  sides  that  the  vessels  might 
have  been  fitted  for  the  sea  at  Aries,  but  that  it  would 
have  taken  much  more  time  and  involved  more 
expense,  as  it  would  have  been  necessary  to  send  to 
Marseilles  for  everything  ;  and  even  then  they  would 
have  had  to  call  at  Marseilles  to  be  inspected,  and  to 
have  a  permit  for  sailing. 

The  jury  found  a  verdict  for  the  plaintiff,  and,  on 
being  asked  by  the  Judge,  said  that  they  were  of 
opinion  that  there  had  been  no  unreasonable  delay  in 
sailing  from  Marseilles,  and  that  it  was  reasonable 
under  all  the  circumstances  that  the  '*  Papin,  No.  6," 
should  wait  for  the  other  vessels. 

20  Apbil,  1863. 

Bovill,  Q.  C.  (Sir  G.  Honyman  with  him),  obtained 
a  rule  to  enter  the  verdict  for  the  defendant,  on  the 
ground  that  the  vessels  were  not  seaworthy  when  they 
left  Lyons,  and  that  they  did  not  sail  on  or  before  the 
15th  of  August,  as  they  were  not  ready  to  proceed  on 
their  voyage  when  they  first  started  ;  also  for  a  new 
trial,  on  the  ground  that  there  was  no  evidence  to  go 
to  the  jury  that  the  "Papin,  No.  6,"  had  any  cause 
for  delaying  her  sailing  to  wait  for  the  other  vessels. 
He  contended  that  the  safety  of  the  captain  and  crew 
had  nothing  to  do  with  the  case,  as  the  underwriter 
did  not  insure  their  lives. 

22  JiTNZ,  1863. 

Horace  Lloyd  and  WcUkin  Williams  {Lush^  Q'C., 
with  them)  showed  cause. 

Sir  O.  Hbnyman  {Bovill,  Q.C.,    with   him)  sup- 
ported the  rule. 

The  following  authorities  were  cited, 

1  Amold^s  Marine  Insurant,  643  ; 

PeUigrew  v.  Pringle,  8  B.  &  Ad.  514  ; 
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JUdaddle  v.  Neumham,  4  Camp.  Ill ;  B.  c.   in 

Banc,  8  K  &  S.  456  ; 
O'Reilly  and  Others  v.  The  Royal  EaBchamge  Astur- 

ance  Company,  4  Camp.  246  ; 
(XReiUy  and  Others  y.  Qonne,  4  Camp.  249  ; 
Bieeard  v.  Shepherd,  14  lioo.  P.  C.  C.  471  ; 
Sadler  y.  J}ix(m,  5  K.  &  W.  405,  414 ; 
Bond  yI  NvUy  Cowp.  601 ; 
ThelluMtm  v.  Ferguson,  Dong.  347 ; 
Cochrane  y.  Fiaher,  2  C.  &  3L  581 ;  8.  c.  in  £rror, 

1  C.  M.  &  B.  800  ; 
Bond  y.  Gonsaks,  2  Salk.  445 ; 
Pelly  y.  Boyal  Exchamge  Assurance  Compawy,  1 

Burr.  341 ; 
Ixmg  y.  Anderdon,  3  B.  &  C.  495 ; 
Cfraham  y.  Barras,  5  B.  &  Ad.  1011 ; 
Kington  y.  Knibbs,  1  Camp.  508,  n. 

WiLLESy  J. — This  is  a  case  wldch  presents  in  some 
respects  features  of  noyelty.  If  this  noyelty  were 
respecting  the  law,  we  should  think  it  right  to  take 
time  to  consider ;  but  as  the  noyelty  is  only  in  the 
fiELcts,  and  as  the  law  appears  perfectly  clear  to  us  on  a 
full  consideration  of  the  case,  and  after  haying  had 
the  benefit  of  an  elaborate  argument  on  both  sides,  we 
think  we  ought  to  decide  at  once.  Hy  brother 
Williams  and  I  both  wished  this  case  to  be  postponed 
until  next  term,  that  it  might  be  aigued  before  a  full 
Court,  as  it  inyolved  yery  important  interests,  but  we 
were  entreated  by  the  parties  to  take  it  now.  There 
ia,  howeyer,  this  to  be  considered,  that  if  the  parties 
are  dissatisfied  with  our  decision,  they  may  resort  to 
snother  tribunal,  though  in  my  opinion  there  ia  no 
doubt  whateyer  in  the  matter. 

The  noyelty  in  this  case  consists  in  the  fact,  that 
the  yqyage,  instead  of  being  from  port  to  port  aoroes 
the  ocean,  commenced  some  hundred  miles  up  an 
inland  riyer,  and  there  were  yery  different  circum- 
stances on  this  riyer  and  on  the  sea.  This  led  at  once 
to  the  necessity  (haying  regard  to  the  course  of  busi- 
ness, and,  to  what  must  be  regarded  in  all  mercantile 
matters,  expense),  that  at  starting,  the  yessels  should 
be  ready  to  go  to  Marseilles,  but  not  ready  for  the  sea- 
voyage.  There  is  one  striking  fact,  that  a  vessel  could 
not  go  down  the  riyer  with  masts  (because  of  the 
bridges),  nor  could  she  use  her  sails ;  she  could,  how- 
ever, use  steam,  and  would  require  an  amoimt  of 
pilotage  not  necessary  at  sea.  They,  therefore,  were 
obliged  to  start  in  a  state  not  ready  for  a  sea-yoyage, 
and  though  the  whole  voyage  was  from  Lyons  to  Galatz, 
they  could  not  in  starting  be  ready  for  more  than 
river  navigation.  With  regard  to  their  being  ready 
for  a  sea-voyage,  I  need  say  no  more. 

The  rule  was  obtained  on  the  warranty,  both  of  aea- 
worthiness,  and  that  the  vessels  would  sail  before  the 
15th  of  August.  It  is  impossible  to  say  that  the  con- 
struction of  the  warranties  contended  for  by  the  defen- 
dant can  be  correct,  for  that  makes  them  capable 
of  being  so  interpreted  that  it  would  be  impossible  for 


the  assured  to  send  the  vessels  over  fram  Lyou  to 
Galatz  at  all ;  they  could  not  send  them  ti»n  «^ 
before  the  15th  of  August  or  afterwards. 

We  must  take  these  warranties  sqwiately : 

1st  With  regard  to  the  sea-worthiiieas :  nw,  a 
descending  the  Bhone,  a  vessel  must  be  sei-TQiij 
(if  I  may  use  the  term)  for  the  Bhene,  lod  fm 
Marseilles  to  Galatz,  she  must  be  ready  fcrtbn. 
Tho  only  difficulty  is  respecting  the  part  of  the  toj^ 
from  Aries  to  Marseilles.    We  must  consider  vhstk 
Aries  was  a  proper  place  for  her  to  change  ha  stik 
from  fitness  for  river  navigation  to  fitaen  for  sa 
nayigation.     It  is  admitted  that  it  was  poaaUe  for  thi 
necessary  stores  to  have  been  collected  at  Arks;  ^ 
was  it  necessary  to  go  to  this  expense  when  HieTod 
could  go  on  to  Marseilles  f    Certainly  not,  espedillj 
when  so  doing  would  have  taken  months  issteid  i 
days  ;  and  when  it  is  remembered  that,  even  if  tk 
vessels  were  fitted  up  at  Aries,  they  must  h»T€goM 
to  Marseilles  for  the  inspection,  permits,  &c.,  required 
by  the  law  of  1791.     This  last  was  necesaary.   Tben- 
fore,  the  question  of  sea-worthiness  at  Aries  vtsdsfi 
itself  into  a  question  of  time,  t.  e.,  delay. 

Now  we  come  to  the  alleged  delay  at  ManeiDci  It 
appears  to  me  that  if  the  defendant  could  hm  vtisfied 
us  that  any  delay  was  caused  by  doing  at  HuseiUes 
what  could  have  been  done  at  Lyons,  he  would  h»« 
made  out  his  case.     I  am  now  looking  at  delay  u  pari 
of  the  question  of  seaworthiness.    For  instance,  cooU 
the  rudder,   put  on  at  Marseilles   have  been  dflW 
quicker  at  Lyons  ?    Or  were "  repairs  necessary  to  the 
rudder  in  consequence  of  injuries  which  it  received  m 
that  riyer  ?  Or  was  a  different  kind  of  rudder  reqnirwl 
for  river  and  sea  navigation  ?    In  either  of  the  Wtff 
cases,  the  plaintiff  was  right     But  when  we  come  to 
the  question  of  whether  this  alteration  of  the  ruddff 
caused  delay,  there  is  no  evidence  to  show  that  it  did, 
for  it  might  haye  been  done  while  the  ballast  »« 
being  put  on  board.     If  this  was  relied  on,  it  shooM 
have  been  left  to  the  jury ;  but,  I  think,  there  is 
nothing  in  it.    I  think  I  haye  now  disposed  of  the 
question  of  seaworthiness,  t/ there  be  a  case  in  ins«- 
ranee  law,  where  different  states  of  seaworthiness « 
required   for   diffisrent  parts  of  the  voyage,  ^^ 
through  custom  or  by  the  necessity  of  navigaa* 
Either  would  do,  and  that  there  may  be  such  differc^ 
states  haa   been   decided  in  ZHseon  v.  Sadkr,  sod 
approved  of  by  lie  Privy  Council  in  Bieeard  v.  w 
herd.    In  the  former  case,  in  deUvering  the  judgoaJ* 
of  the  Court,  Lord  Wensleydale  (then  Baron  Ptf") 
said,  "if  the  voyage  be  such  as  to  require  a diff«««* 
complement  of  men,  or  state  of  equipment,  in  differed 
parts  of  it,  as,  if  it  were  a  voyage  down  a  can^l  or 
river,  and  thence   across  the  open  sea,  it  would  Ij 
enough  if  the  vessel  were,  at  the  commencment « 
each  stage  of  the  navigation,  properly  manned  m 
equipped  for  it" 

This  judgment  being  approved  by  the  PriTy  Oco^ 
ia  a  most  important  one,  and  it  is  quite  datf  »» 
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when  he  delirered  it  Lord  Wensleydale  nrast  have 
contemplated  a  case  like  the  present 

If  a  ch^ge  in  the  state  of  a  vessel  may  take  place, 

then  it  is  clear  that  the  vessel  may  take  a  reasonable 

time  for  making  that  change.    Here  the  warranty  as 

to  seaworthiness  is  to  be  considered  with  respect  to 

the  place  in  which  the  vessel  was. 

So  mnch  for  sea-worthiness. '  Now  as  to  time. 

I  have  already  constdered  the  question  of  delay, 

except  as  regards  the  "Papin,  No.  6,"  but  I  have 

not  yet  disposed  of  the  question,  whether  that  vessel 

should  have  sailed  before  the  others.     This  requires  a 

good  deal   of  consideration.     Several  of  the  cases 

which  have  been  cited  show  that  a  vessel's  sailing  is 

not  comi^ete  till  she  has  done  all  that  is  necessary  to 

be  done  at  port  before  sailing.    The  "  Papin,  No.  6," 

leached  Marseilles  on  the  29th  of  Jnly.     I  am  of 

opinion  that  it  was  not  necessary  to  make  her  ready 

to  saU  from  that  port  on  the  15th  of  August,  but  it 

was  necessary  to  do  so  within  a  reasonable  time.     The 

other  two  vessels  were  equipped  with  all   possible 

diligence.    They  were  all  ready  to  sail  on  tho  20th  of 

August,  and  did  actually  sail  on  the  23rd. 

The  "  Papin,  No.  6,"  might  have  gone  before  that, 
her  equipment  did  not  go  on  so  rapidly  as  that  of  the 
others.    The  explanation  of  this  delay  was,  that  it 
was  considered  advisable  that  she  should  soil  in  the 
company  of  the  other  vessels,  and  there  is  no  doubt 
that  she  was  kept  back  in  consequence.     The  question 
for  ns  is,  was  there  any  evidence  that  this  was  a  rea- 
sonable delay  ?    There  may  be  circumstances  affecting 
the  safety  of  the  vessel,  such  as  waiting  for  a  morning 
or  evening  tide,  and  if  in  such  cases  tho  master  acts 
honestly,  it  would  never  do  for  the  Court  to  say 
dogmatically  that  the  delay  was  unreasonable ;  it  must 
be  a  question  for  the  jury.     Here,  a  captain  of  tho 
French  navy,  a  navy  of  whose  courage  we  have  had 
abundant  proofs,  kept  her  back,  giving  as  his  reason 
that  he  should  not  like  to  go  in  her  without  company  ; 
she  was  too  crank  to  be  safe.     Was  this  a  reasonable 
fear,  a  fear  that  (to  use  the  language  of  old  writers), 
would  come  over  a  person  of  "constant  mind?" 

If  this  delay  were  reasonable  for  the  safety  of  the 
vessel  and  crew,  I  cannot  say  that  a  prudent  man, 
nninsured,  would  not  have  done  the  same.  It  is  not 
desirable  to  withdraw  questions  of  this  kind  from  a 
jury ;  they  are  mostly  men  of  business,  many  have 
been  abroad  and  are  well  acquainted  with  matters. 
My  opinion  is  in  favour  of  the  plaintiff 

Bylxb,  J. — ^After  the  full  and  elaborate  judgment 
given  by  my  Brother  Willes,  in  every  word  of  which 
I  fully  concur,  I  shall  only  add,  that  I  think  a  rea- 
sonable care  for  the  lives  and  safety  of  the  crew  fully 
justified  the  *'  Papin,  No.  6,"  being  dekyed  to  go  in 
tho  company  of  the  other  vessels. 

[Williams,  J.,  left  the  Court  shortly  before  the  con- 
clusion of  the  case.] 

Rule 


O.  P. 

!23  JuKE»  1868. 

Special  Case — Paper  Boohs. 


HowxLLB,  Appellant,  v. 
Wtknx,  Bespondent. 


The  proper  plaes  for  delivering  oopite  of  paper  hooks 
for  the  use  of  the  Judgss  is  at  Judged  Chambers^  and 
Wit  at  Westminster, 

This  special  case,  stated  by  magistrates,  was  set 
down  for  argument  on  the  4th  of  May,  1863.  On  the 
20ih  of  April,  the  respondent  delivered  paper  books  to 
the  clerk  of  the  Lord  Chief  Justice  at  the  clerks'  room 
at  Westminster,  for  the  use  of  Keating  and  Byles,  JJ., 
and  on  the  1st  of  May  he  was  informed  by  their  clerks 
that  the  books  had  been  duly  received.  On  the  28th 
of  April  the  appellant  delivered  paper  books  at  the 
Judges'  Chambers  for  the  use  of  the  Lord  Chief 
Justice  and  Willes,  J.,  and  on  the  80th  of  April, 
being  the  last  day  allowed  to  the  appellant  tot 
delivering  copies  for  the  respondent,  finding  that 
none  had  been  delivered  by  him  at  Judges'  Chambers, 
supplied  the  same,  and  gave  notice  to  the  respondent 
that  he  should  object  to  his  being  heard  until  he  had 
paid  the  costs,  amounting  to  Zl.  3«.  4^. 

The  objection  having  been  made,  it  was  intimated 
by  the  Coubt  (Williams,  Willes,  and  Byles,  7/.)that, 
according  to  the  constant  practice,  as  they  were 
informed,  and  according  to  obvious  convenience,  the 
proper  place  for  delivering  the  books  was  at  Judges* 
Chambers,  and  the  respondent  therefore  paid  the  costs 
before  being  heard. 


.i 


Nelson  and  Others  v.  Couch 
and  Others. 


O.  P. 

24  June,  1868 

Collision  at  Sea — Action  in  Common  Law  Court 
after  Proceedings  in  rem  in  Court  of  AdnU- 
rally, 

Tp  a  declaration  for  a  collision  at  sea,  defendants 
pleaded  judgment  recovered  in  rem  in  the  Admiralty 
Court,  and  execution  levied  by  defendants'  vessel  being 
sold. 

Demurrer;  and  replication  that  more  damage  vxts 
done  than  the  amount  recovered  by  the  sale  of  vessel. 

Demurrer  to  replication  :— 

Held,  thai  the  plea  loas  bad. 

Declaration  for  damage  done  to  the  plaintiffs*  ship 
by  a  collision  at  sea  with  the  defendants'  ship. 

Second  plea,  that  the  plaintiffs  had  taken  proceed- 
ings in  rem  in  the  Admiralty  Court,  that  the  defen- 
dants* vessel  had  been  condemned  and  sold,  and  the 
proceeds  (after  deducting  expenses)  paid  to  the 
plaintiffs. 

Demurrer;  and  replication  that  the  plaintifis  did 
not  sue  for  the  money  recovered  in  the  Admiralty 
Court,  but  for  an  amount  of  damage  done  beyond  that 
sum. 

Demnrrer  to  the  replicatum. 
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ArchihaU  {Lush,  Q.C.y  with  him),  for  the  plaintiffe. 

The  plea  is  bad  ;  it  does  not  state  what  amount  of 
damage  the  plaintiffs  sustained,  nor  that  the  price  for 
which  the  defendants*  yessel  was  sold  amounted  to 
what  it  was  worth,  nor 'that  the  accident  happened 
without  the  defendants*  default  or  privity,  so  as  to 
prevent  their  being  liable  for  more  than  has  been 
recovered,  nor  is  it  clear  that  proceedings  in  rem  in 
the  Admiralty  Court  are  a  bar  to  other  proceedings 
elsewhere, 

The  Merchant  Shipping  Act,  1854  (17  &  18  Vict. 

c.  104),  s.  604 ; 
JSrovm  v.  Wilkinson,  15  M.  k  W.  891 ; 
The  John  and  Mary,  Swa.  Ad.  471 ; 
The  Bold  Buccleugh,  7  Moo.  P.  C.  C.  267. 
He  was  here  stopped  by  the  Court. 

Brett,  Q.C,  (/.  Sharpe  with  him),  for  the  defendants. 

The  plaintiffs  might  have  sued  here  in  the  firet 
instance,  or  they  might  have  proceeded  inperaonam  in 
the  Admiralty  Court,  but  having  chosen  to  proceed 
there  in  rem,  and  gain  the  advantages  incident  to 
that  mode  of  procedure,  they  must  accept  the  judgment 
there  as  final, 

Cooke,  Ad.  Pr.  7 ; 
that  Court  is  a  Court  of  record,  24  Vict,  c  10,  ss.  14 
15.  ' 

[Byles,  J.— Is  it  not  like  a  mortgage  where  the 
mortgagee  brings  ejectment  and  gets  the  land,  but 
finds  its  value  is  not  enough?] 

No  ;  there  he  sues  on  the  covenant  in  the  mortgage 
deed,  but  if  he  elects  to  foreclose,  the  Court  of  Chan- 
cery will  restrain  him  from  bringing  an  action. 
Perry  v.  Barker,  8  Ves.  627. 

So  here,  when  the  plaintiffs  have  elected  one 
remedy,  they  cannot  be  allowed  to  take  another  after- 
wards. 

The  Kalamazoo,  15  Jur.  885  ; 
The  Hope,  1  Wm.  Rob.  154  ; 
The  Volant,  1  N.  C.  508. 

Archibald,  in  reply,  was  not  called  upon. 

WiLLES,  J. —I  am  of  opinion  (and  my  Brother 
Williams  before  he  left  informed  me  that  he  was  also) 
that  in  order  to  let  in  a  plea  of  res  judicata,  it  must 
be  shown  that  the  same  matter  has  been  determined 
between  the  same  parties. 

It  is  not  uecessary  to  refer  to  the  ancient  authorities 
on  this  point  collected  in  Com.  Dig.  tit.  "Action" 
(K.  1.),  it  is  enough  to  say,  they  are  in  exact  accord- 
ance with  the  modem  ones.  When  there  is  the  same 
matter  and  same  parties,  there  is  a  bar  ;  but  it  remains 
to  be  made  out  here  that  the  plaintiffs  (but  for  their 
own  fault)  had  the  opportunity  of  recovering  in  the 
former  action  what  they  seek  in  this.  If  the  onus 
lay  on  the  plaintiffs  to  show  that  the  damages  fell 
short,  the  replication  shows  it ;  but  it  seems  to  me 
that  it  lies  on  the  defendants  to  show,  that  one  action 
being  in  rem  and  the  other  in  peraoTiam,  they  were  sub- 
stantially the  same.     It  has  been  argued  on  behalf  of 


the  defendants  that  the  judgment  of  the  Adminlty 
Court  was  for  the  whole  of  the  damage.  The  Jodgi 
of  that  Court  did  decree  damages,  but  he  could  oqIt 
do  so  to  the  amount  of  the  lien  held  by  the  plaintifii, 
i,  e.,  the  ship.  If  a  creditor  who  has  a  lien  and  power 
to  sell,  were  to  sell  and  only  realise  half  his  debt,  roak 
he  not  sue  for  the  residue  ?  No  one  would  venture  to 
say  no. 

After  looking  at  The  Fortitude  (2  Dodaon,  58),  and 
the  case  cited  from  Swahey,  it  would  be  most  exts- 
ordinary  to  hold,  that  an  action  in  peraotum  w&s  m 
bar  to  further  proceedings  ;  but  that  an  action  in  k^ 
was.  Besides  this,  the  plea  says  nothing  as  to  tkt 
value  of  the  vessel,  which  might  be  very  diflferent  »t 
the  time  it  was  sold,  and  the  time  when  the  colMoa 
took  place ;  and  it  has  been  held,  that  the  iojm 
value  is  the  one  to  be  reckoned  within  the  meaning  d 
the  Merchant  Shipping  Act,  1854,  s.  504. 

Byles,  J. — I  am  of  opinion,  that  this  is  likeacas 

of  lien,  pledge,  or  mortgage,  only,  in  order  to  realise, 

proceedings  must  be  taken  according  to  the  tnditioDal 

usage  of  the  Admiralty  Court.     The  case  in  ^uv^  is 

very  strong  to  show  that  after  proceeding  inperma» 

in  these  Courts,  the  plaintiff  may  proceed  tn  nm  ia 

the  Admiralty  Court.    To  make  this  plea  good,  it  may 

also  be  necessary  to  aUege,   that  the  coUiaon  took 

place  without  any  default  on  the  part  of  the  ovner. 

I  do  not  say  that  this  must  be  necessary,  but  only  that 

it  may  be  so. 

Judgment  for  the  plaintift 


J 


Hustler  v.  Freelakd. 


12  June,  1863. 

Practice — In  terrogatories. 

The  Court  urill  not  allow  interrogaiories  to  ht  admi' 
nistered  under  section  51  of  the  Common  Law  Pnctdurt 
Act,  1854,  which,  though  relevant  to  the  matter  t»  ism, 
are  much  mwe  complicated  than  any  questions  Mf 
person  interrogated  could  be  required  to  aTmper  i/i*(^ 
ttniness  box. 

In  an  action  against  an  attorney  alleging  o^lig^i'^^ 
in  improperly  advising  the  plaintiff  that  he  was  liaUf 
to  pay  a  certain  garnishee  order,  made  on  him  ^^ 
payment  of  a  sum  of  money,  and  costs,  due  from  the 
plaintiff's  late  partner,  the  fact  relied  upon  by  the 
plaintiff  was  that  the  defendant  was  aware,  at  the 
time  he  gave  such  advice,  of  the  state  of  acconsts 
between  the  plaintiff  and  his  lat«  partner,  and  tbat 
the  plaintiff  was,  under  the  circumstances,  not  Ihhk 
The  following  interrogatories,  amongst  others,  vtre 
submitted  to  Martin,  B.,  at  Chambere,  when  bis 
Lordship  refused  to  allow  them  :— 

"6th.  At  the  time  of  your  being  served,  or  having 
the  said  garnishee  summons  brought  for,  or  on  tb^; 
part  of  the  said  O.  Hustler,  were  you  aware  that  ht 
had  actually  paid  any,  and  what,  sums  and  amooots 
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to,  for,  or  on  account  of  the  said  Charles  Hostler, 
which  he  was  entitled  to  deduct  as  payment  and  satis- 
faction, Tpro  tarUo  of  the  said  1000/.  ?  Set  out  to  the 
best  of  your  knowledge,  remembrance,  information, 
and  belief,  a  full  and  accurate  list  thereof,  showing 
dates,  names,  and  items. 

''7th.  If  you  were  not  so  aware,  as  mentioned  in 
the  last  preceding  interrogatory,  state  when  you 
first  knew  or  were  told, '  and  by  whom,  that  the 
said  0.  Hustler  had  paid  any,  and  what  sums  of 
money  to,  for,  or  account  of  the  said  C.  Hustler 
from  and  off  the  1000/.,  and  state  fully  all  you  knew, 
heard,  and  were  told,  of  the  matters  as  to  which  the 
two  last  interrogatories  are  framed. 

"  8th.  When  first,  and  from  whom,  by  name  and 
address,  did  you  know,  or  had  you  any  reason  to 
suppose  or  believe,  that  the  said  0.  Hustler  was 
responsible,  or  liable  jointly,  or  how  otherwise,  with, 
for,  or  on  account  of  the  said  C.  Hustler,  in  any,  and 
what  sam  or  stuns  to  any,  and  what  person  or  persons 
payable  on  any,  and  what  contingency  or  contingencies 
or  events,  and  for  any,  and  what  debt  or  debts? 
Did  you  ever  hare  any  conversation  with  the  said 
0.  Hustler  ?  Did  he  ever  consult  you,  or  you  give 
him  any,  and  what  advice  thereon  f 

"9th.  Did  you  not,  and  when  for  the  first  time, 
know,  or  had  you  means  of  knowing,  or  reason  to 
believe,  that  the  sums  paid  by  the  said  0.  Hustler 
to  and  for  the  said  C.  Hustler,  together  with  the 
liabilities,  joint,  several,  or  otherwise,  of  the  said 
0.  Hustler,  on  the  account  of  the  said  C.  Hustler, 
amounted  to  a  sum ,  exceeding  the  said  1000/.,  or  to 
what  other  sum  ? 

"10th.  Did  you  not  advise  the  plaintiff  to  consent, 
and  did  he  not  through  your  agents  acting  on  your 
advice,  consent,  to  an  order  being  made  on  the  said 
garnishee  summons  ?  Was  not  the  same  made  on  the 
9th  day  of  December,  1861,  or  when !  Did  not  the 
said  O.  Hustler  under  that  order,  and  when,  and  with 
your  advice,  or  how  otherwise,  in  fact  pay  to  the  said 
Bowker,  661.  8^.,  or  what  sum,  in  discharge  of  the 
mH  order  and  costs  ? " 

6  Jtine,  1863. 

Philbrick  obtained  a  rule  calling  on  the  defendant  to 
show  cause  "why  the  plaintiff  should  not  be  at  liberty 
to  deliver  to  the  defendant  interrogatories  in  writing 
pursuant  to  the  Common  Law  Procedure  Act,  1854, 
and  why  the  defendant  should  not,  within  ten  days, 
answer  the  same  in  writing  by  affidavit,*'  &c 

12  JtTKE,  1863. 

Hannen  now  showed  cause. 

These  interrogatories  are  what  are  called  "  fish- 
ing," as  well  complex  and  involved.  It  was  said  by 
Erie,  C.J.,  in 

Sum  V.  SetfosiopulOt  2  N.  B.  329, 
that  merely  fishing  interrogatories  have  always  been 
disallowed.    The  interrogatories  here  are  very  simikr, 
especially  the  8th. 


[Mabtin,  B. — These  applications  are  now  so  common 
that  the  Court  must  interpose  and  make  some  rule.  I 
had  a  very  similar  case  in  Chambers  yesterday.] 

[Channell,  B. — I  consider  the  8th  interrogatory  as 
about  equal  to  twenty.] 

This  is  not  the  way  to  put  these  questions ;  they 
ought  to  be  discriminated. 

PhUbrick,  in  support  of  the  rule,  contended  that,  on 
the  authority  of 

Carew  v.  Davtes,  5  £1.  &  BL  709  ;  and 
ZyeMinaky  v.  Malthy,  10  C.  B.  (n.  s.)  838, 
these  interrogatories  ought  to  be  allowed.  It  was  said 
in  the  latter  case  that  the  Court  wiU  allow  any  inter- 
rogatories to  be  put  which  are  relevant  to  the  matter 
in  issue,  and  which  the  party  interrogated  would  be 
bound  to  answer  if  in  the  witness  box. 

[Mabtin,  B.— Why  don't  you  form  them  according 
to  that  reasonable  plan  ?] 

Per  Cueiam.— The  rule  must  be  discharged,  the 
costs  thereof  to  be  costs  in  the  cause  ;  the  interroga- 
tories to  be  reformed,  and  plaintiff  to  go  to  Chambers. 

Rule  discharged. 


Bail  Cotirt. 

11,  12  June,  1863. 


The  Queen  v.  The  Inns 
OF  Court  Hotel  Coh- 
FANY  (limited). 


Joint-Stock  Company — "  Debt  Due"  from  Sluxre- 
holder  to  Company — Registering  Transfer  of 
Shares— Sik  9  Vict.  c.  16,  s.  16— 25  <fc  26 
Vict  c  89,  «.  16. 

F  R  received  an  allotment  of  500  shares  in  a  Joint- 
stock  company  (limited),  and  paid  10s,  per  short 
caution  matuy  on  the  allotment  being  made,  (hereupon 
becoming  liable  to  pay  a  second  call  of  \0s,  Hamng 
omitted  to  pay  the  second  call,  he  executed  a  transfer 
(Api^  20)  of  400  shares,  in  consideration  of  51.  and 
called  upon  the  company  to  register  the  transfer.  The 
company  declined  on  the  ground  that  the  balance  on  the 
allotment  remained  unpaid,  OnthelStJi  of  May,  the 
transfer  yet  being  incompleted,  he  paid  the  second  call, 
and  demanded  the  immediate  completion  of  the  register 
of  the  transfer.  On  the  11th  of  May  the  companies 
secretary  informed  F  Rs  attorney  of  a  fresh  call  of 
11.  per  share,  made  on  the  2Zrd  of  April,  but  no  notice 
was  given  of  the  time  or  place  of  payment,  and  the 
fresh  call  continuing  unpaid,  the  company  refused  to 
register  the  transfer  of  the  400  shares,  alleging  that  a 
debt  was  still  due  to  them,  and  that  they  were  Jitstijied 
in  refusing  to  register  any  transfer  of  shares  by  a  share- 
holder  indebted  to  them : — 

Held,  that  F  R  was  entitled  to  the  register  of  the 
transfer  on  the  payment  of  the  balance  due  upon  allot- 
ment of  shares,  and  that  the  second  caU,  even  if  it  were 
made  bon&  fide,  could  not  be  held  to  constitute  F  R  k 
shareholder  indebted  to  the  company ;  but  that  the 


898 


THE  NEW  EEPOMa 


IfT  Jtna,  1981 


reguiratkn  miui  take  effed  from  ih$  paymaU  of  the 
balance  due  upon  cUlotment, 

In  this  case  Henry  James  had  obtained  a  role  on  the 
part  of  M.  Rudolph  to  compel  the  **  Inns  of  Comt 
Hotel  Company  (Limited)'*  to  register  a  transfer  of 
shares.  It  appeared  that  M.  Kndolph  had  obtained  an 
allotment  of  500  shares  in  the  ''  Inns  of  Court  Hotel 
Company,*'  400  of  which  he  wished  to  transfer.  He 
paid  lO^r.  caution  money  on  each  share,  and,  on  the 
shares  being  allotted,  he  became  liable  to  pay  a 
further  call  of  10^.  per  share.  While  the  seoond  call 
of  109.  remained  unpaid  he  transfeired  400  shares 
to  Layinia  Caroline  Yon  Holten,  and  lodged  the 
transfer  with  the  company  for  registration ;  bat  the 
company  refused  to  raster  it,  on  the  ground  that  M. 
Budolph  was  still  indebted  to  them.  Subsequently, 
on  the  8th  of  May,  M.  Rudolph  paid  the  second  call 
of  105.  per  share,  and  again  demanded  to  have  the 
transfer  duly  registered.  On  the  11th  of  May  the 
secretary  of  the  company  informed  the  attorneys  of 
M.  Rudolph  that,  on  the  28rd  of  April,  a  further  call 
of  11.  per  share  had  been  made  payable ;  but  no  notice 
of  the  time  or  place  of  payment,  or  of  the  person  to 
whom  the  money  was  to  be  paid,  was  given. 

BoviUf  Q-Ct  and  SUmUy  ffUl,  showed  cause. 

The  point  turns  mainly  on  clauses  4  and  8  of  the 
Articles  of  Association.  By  clause  4  it  is  provided 
that  a  call  is  to  be  deemed  to  be  made  when  the 
resolution  of  the  Board  authorising  the  call  is  passed. 
By  clause  8,  power  is  given  to  the  directors  to  decline 
to  register  any  transfer  of  shares  made  by  a  share- 
holder who  is  indebted  to  them.  At  the  time  of  the 
attempted  transfer,  M.  Rudolph  was  indebted  to  the 
company,  and  therefore  had  no  right  to  make  the 
transfer. 

[Mexxob,  J. — How  do  yon  say  the  holder  of  shares 
is  to  execute  a  transfer  ?] 

If  the  directors  are  satisfied  with  the  person  to  whom 
the  transfer  is  made,  well  and  good ;  bat  here  the 
directon  were  not  satisfied  with  the  person  to  whom 
the  shares  were  to  be  transferred.  In  order  to  render 
the  transfer  valid,  the  amount  of  the  call  should  be 
paid  on  its  fiedling  due.  Even  if  the  payment  of 
the  second  call  of  10^.  made  the  transfer  valid,  the 
snbseqaent  call  (of  28rd  April)  empowered  the  Board 
to  refuse  to  rq;ister  the  transfer.  25  ft  26  Yict.  c.  89, 
8.  16,  regulates  the  effect  of  the  Articles  of  Association, 
and  shows  what  is  to  be  considered  a  *'  debt  due."  As 
to  the  specification  of  time  and  place,  the  whole  of 
the  cases  are  collected  in  1  Chit  St.  644. 

Mavfkins,  Q,C.  (with  whom  was  IT,  James),  sap* 
ported  the  rule.  According  to  the  atgoment  on  the 
other  side,  M.  Rudolph  might  be  kept  a  shareholder 
till  the  whole  of  the  capital  be  paid  up.  What  is  there  in 
these  rules  to  prevent  the  transfer  ?  After  M.  Rudolph 
has  made  the  payments  that  were  due,  and  demands 
to  have  the  transfer  registered,  the  company  declines 


to  register  the  transfer,  and  makes  a  fredi  cill,  lUd 
was  merely  a  fraudulent  device  to  prevent  the  tnufer. 
M.  Rudolph  had  a  ri^t  to  believe  that,  wki  k 
had  paid  the  second  call  of  lOi.,  he  bad  done  all  M 
he  could  be  called  upon  to  do.  A  man  cannot  be  aid 
to  be  indebted,  till  those  thiugs  which  constitatfi  tb 
debt  have  been  ftdfiUed.  The  monent  tint  M. 
Bodol}^  had  paid  the  calls  due  from  him,  he  w 
entitled  to  the  registration  of  the  tfamsfer. 

The  Court  took  time  to  consider. 

12  Jxms,  1863. 

Mellob,  J.,  delivered  judgment.  ~  In  this  c«e 
Frederick  Rudolph  had  applied  for  500  sham  in  Us 
Inns  of  Court  Hotel  Company  (Limited),  and  hid  ptid 
10s,  per  share  on  making  Uieapplicatioii,h7Vifof 
caution  money;  and,  on  receiving  the  allotmeBtB 
which  he  accepted,  he  became  liable  to  pay  lOi.  per 
share  in  addition,  making  together  12^  per  afam 
required  to  be  paid  on  the  allotment  He  neglected  ts 
pay  the  second  109.  per  share,  and  whilst  it  remiiBfd 
unpaid— viz. ,  on  the  20th  of  April  last--he  executed  i 
transfer  of  400  shares  to  Lavinia  Caroline  Yon  Holten 
in  consideration  of  51.,  and  on  the  2l8t  of  April 
lodged  it  with  the  company  for  r^;istntiozL  The 
company  declined  to  register  the  tranflfer,  on  the 
ground  that  M.  Rudolph  was  indebted  to  tiie  compesj 
in  the  amount  of  10s.  per  share,  being  the  haltnce  d 
11.  per  share  on  the  allotment  renudning  unpeii 
Whilst  the  deed  of  transfer  r^nained  at  the  office  for 
registration— viz.,  on  the  8th  of  May^H.  Rvdol]^ 
paid  the  remaining  lOf.  per  share  to  the  conpiny's 
banken,  and  demanded  a  return  of  the  transfer  ddf 
registered.  On  the  11th  of  May,  the  secretary  of  tiie 
company,  in  a  letter  to  the  attorneys  of  H.  Bodolpiii 
informed  them  that  on  the  2Srd  of  April  proeeding  & 
call  of  11.  pw  share  had  been  made  at  a  meeting  ef 
the  Board.  It  further  appeared  that  at  a  meetiiig  d 
the  Boaid  on  the  28rd  of  April,  it  was  naolTadthiti 
call  of  12.  per  share  be  made  payable  on  the  29th  of 
September  next  Ko  notice  of  such  call  was  givn 
otherwise  than  by  the  above-mentioned  letter  d  tb 
secretary  of  the  company  to  the  attoraejs  of  ^- 
Rudolph,  nor  was  any  notice  of  the  time  or  pUce  <A 
payment,  or  of  the  persons  to  whom  the  call  ^ 
required  to  be  paid,  given  to  M.  Rudolph ;  m^  ^^ 
further  appeared  that  such  call  was  not  made  td 
answer  any  bcmd  fide  exigency  of  the  company,  ^ 
was  made  with  a  view  of  preventing  the  transfer  •'J 
M.  Rudolph  of  such  400  shares. 

The  4th  and  8th  clauses  of  the  deed  of  associiti<]& 
were  mainly  relied  on  by  the  company.  The  4th  cli<^ 
provides  that  a  call  shall  be  deemed  to  be  made  ^ 
the  resolution  of  the  Board  of  Directors,  anthoiisii^ 
such  call  was  passed.  This  appears  to  be  intended  t» 
obviate  any  difficulty  as  to  what  should  constitutes 
call;  but  it  appean  to  me  that  no  duty  was  impoBJ 
on  the  shareholder  to  pay  such  call  until  he  b» 
received  a  notice  under  the  3rd  ckuse^  tfSGifjiJ^  ^ 
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persons  to  whom  sach  call  was  to  be  paid,  and  the 
time  and  place,  of  payment.  The  axgumenty  however, 
mainly  rested  on  the  8th  clanse,  which  provides  that 
the  directoTB  may  decline  to  register  any  transfer  of 
shares  made  by  a  shareholder  who  is  indebted  to  them. 
It  was  contended  that  a  transfer  made  hj  a  person 
who,  at  the  time  of  making  it^  was  indebted  to  the 
company,  could  not  be  re^tered  at  all,  although 
such  person  afterwards  paid  the  amount  due  to  the 
company,  and  then  presented  it  for  registration.  It 
was  further  contended  that,  even  if  the  payment  of 
the  lOs.  per  share  by  M.  Budolph  sabsequently 
operated  to  make  the  transfer  valid,  and  to  enable 
him  to  register  it,  still  that  the  call  made  on  the  23rd 
of  April,  by  resolution  of  the  board  rendered  him  a 
shareholder  who  was  then  indebted  to  them,  and  justi- 
fied them  in  refusing  registration  of  the  transfer. 

The  16th  sect    of  25  &  26  Vict  c.  89,  was  also 
relied  upon  as  defining  what  should  be  deemed  to  be 
a  ''debt  due  "  from  any  member  to  the  company.     I 
am  of  opinion  that  none  of  these  grounds  will  avail 
the  company,  and  that  M.  Rudolph  was  entitled  to 
have  his  transfer  registered  on  the  payment  of  the 
lOj.,  the  balance  remaining  due   upon  each   share 
by  virtue  of  the  allotment  and  acceptance,  and  that 
the  call  made  on  the  23rd  of  April,  assuming  it  to 
hare  been  a  bond  fide  call,  did  not,  under  the  cir- 
cmnstances,    constitute   H.    Rudolph  a   shareholder 
indebted  to  the  company.     By  the  Companies  Clauses 
Act,  8  &  9  Vict  c  16,  s.  16,  it  is  provided  that  no 
shareholder  shall  be  entitled  to  transfer  his  shares 
after  any  call  shall  have  been  made  in  respect  thereof. 
The  words  in  the  deed  in  question,  and  in  the  Act 
under  which  such  deed  is  framed,  are  very  different 
from  those   in  the  Companies  Clauses  Act;  and  it 
appears  to  me  that  the  effect  of  such  deed  and  statute 
is  to  make  shares  transferable  by  a  shareholder  sub- 
ject only  to  the  restriction  that  the  company  shall  not 
be  required  to  register  the  transfer  so  long  as  the 
shareholder  is  indebted  to  them. 

It  is  to  be  observed  that  there  is  no  limit  to  the  time 
at  which  the  call  may  be  made  payable,  except  the 
limit  that  no  call  shall  be  made  in  less  time  than  two 
months  after  the  payment  of  the  previous  call ;  and  if 
a  resolution  making  a  call  payable  at  the  end  of  a  year 
or  two  years  from  the  making,  if  it  could  ipso  f ado 
constitute  a  shareholder  indebted  to  such  company,  it 
would  absolutely  prevent  the  transfer  of  shares  until 
the  directors  had  notified  the  time  and  place  of  pay- 
ment, aud  the  persons  to  whom  such  call  should  be 
paid.     I  think  that  the  impediments  to  the  rogistia* 
tion  ariaing  out  of  the  fact  of  the  shareholder  being 
indebted  to  the  company,  must  be  determined  by  the 
state  of  things  existing  at  the  time  that  the  deed  of 
transfer  is  presented  for  registration  to  the  company. 
Tho  16th  section  relied  upon  by  the  company,  appears 
to  me  to  have  no  bearing  upon  the  particular  fiicts  of 
thia  case,  but  to  have  been  intended  to  meet  an  entirely 
different  state  of  things.    I  think,  therefore,  that  this 


role  must  be  made  absolute,  the  registntian  to  take 
^eet  from  the  pa3rment  of  the  balaace  of  lOs.  per 
share  by  M.  Rudolph. 

Bmie  ahaobite* 


Ch. 
11  Mat,  1863. 


Tbimkeb,  Appellant,  v. 
Wauh,  Respondent 


(Timxm— Eblb,    C.J.,    Pollock,    C.B.,    Willl/lus, 
WiLLES,  EsATiNO,  JJ.,  and  Chaknkll,  B. 

Tithe — Commutation — Extrchordinary  Charge 
— 6  <fe  7  Will  4,  c  71,  s.  i2— Waste  lands 
cultivated  for  hope. 

ThsAct^di  7  WUl.  4,  c  71, «.  42,  enacts,  that  lands 
in  a  district,  the  tithes  tehereof  shall  have  been  cam- 
muled,  and  which  shall  be  afUnoards  newly  cuUvoated 
as  hop-grounds,  shall  be  charged  with  an  additional 
rent-charge : — 

Held  (reoersmg  the  judgment  of  the  Court  of  Queen's 
Bench),  that  waste  lands  in  a  parish,  the  tithes  of  whi£h 
were  eommuted,  but  thereafter  cultivated  as  hop-grounds, 
were  not  liable  to  such  extra-ordinary  rerU-eharge. 

Appeal  from  the  Court  of  Queen's  Bench,  on  a 
special  case,  stated  in  an  action  of  replevin  for  goods 
seized  under  distress  for  an  extra-ordinary  rent-chaige, 
upon  hop-grotmds  in  lieu  of  tithes. 

The  appellant  (plaintiff  in  the  Court  below)  was  the 
owner  and  occupier  of  land  in  the  parish  of  Binstead, 
in  the  county  of  Southampton,  which  had  been  culti- 
vated, since  1855,  as  hop-grounds.  The  respondent 
(defendant  in  the  Court  below),  as  vicar  of  that  parish, 
claimed  an  extra-ordinary  roit-chaige  in  lieu  of  tithes, 
payable  in  respect  of  the  cultivation  of  the  said  lands, 
and  put  in  a  distress  for  the  said  chum. 

The  tithes  of  the  parish  had  been  commuted  under 
the  Tithe  Conunutatlon  Act,  and  by  the  award  of  an 
Assistant  Tithe  CommiasioneT,  it  was  ordered,  that 
the  lands  which  were  than,  or  should  be  thereafter, 
cnltivated  as  hop-grounds,  should  be  charged  with  the 
additional  sum  of  1/.  per  acre,  by  way  of  extra-ordinaiy 
rent-charge ;  but  no  oordinaiy  rent-charge  was  appor- 
tioned upon  the  land  of  the  appellant,  and  none  was 
ever  paid  in  respect  of  such  land 

In  1854  the  land  was  enclosed,  it  having  previously 
been  used  as  common  or  waste  land ;  and  in  186^ 
and  ever  since,  it  has  been  cultivated  as  hop-grounds. 
The  respondent  thereupon  claimed,  in  respect  of  such 
cultivation,  the  payment  of  the  extra-ordinary  chaige 
of  12.  an  acre ;  and  as  it  was  not  paid,  he  subsequently 
distrained  upon  the  appellant's  land  for  the  amount 

The  question  for  the  opinion  of  the  Court  was^ 
whether,  under  the  circumstances  stated,  the  appel- 
lant's land  was  liable  to  pay  the  said  extra-ordinazy 
tithe  rent-charge  for  hops. 
The  Court  of  Queen's  Bench  decided*  in  favour  of 
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the  respondent  (dissentieiUc  Wightman,  J.),  that  this 
land  was  within  the  provisions  of  the  42nd  section  of 
the  6  &  7  WilL  4,  c.  71,  the  Tithe  Commutation  Act, 
which  provides  that  "  all  lands  in  any  such  district, 
the  tithes  whereof  shall  have  been  commuted  under 
this  Act,  and  which  shall  be  newly  cultivated  as  hop- 
grounds  or  market-gardens  at  any  time  after  such 
commutation,  shall  be  charged  with  an  additional 
amount  of  rent-charge  per  imperial  acre,  equal  to  the 
extra-ordinary  charge  per  acre  upon  hop-grounds  or 
market-gardens  respectively  in  that  district," 

Coleridge,  Q.C.  {Qarth  with  him),  for  the  appellant. 
He  referred  to  6  &  7  Will.  4,  c.  71,  ss.  12,  40,  42, 
43,  &  67  ;  2  &  3  Vict.  c.  62,  ss.  26  &  31  ;  23  &  24 
Vict.  c.  93,  s.  42,  and  contended  that,  on  the  construc- 
tion of  the  statute  6  &  7  Will.  4,  c  71,  s.  42,  the 
appellants  were  not  liable  to  the  extra-ordinary  rent- 
charge. 

Mdlishf  Q.C.  (/.  /.  AsUm  and  WhiU  with  him),  for 
the  respondents. — A  distinction  has  been  made  by  the 
Legislature  between  lands  cultivated  as  hop-grounds  and 
lands  growing  cereals.  When  titheable  lands  cease  to 
grow  hops,  they  cease  to  be  chargeable  as  hop-grounds. 
The  question  is,  whether  lands  which  have  never  paid 
tithes,  because  not  growing  produce,  but  which  being 
cultivated  as  hop-grounds  after  the  tithes  of  the  dis- 
trict in  which  such  lands  are  situated  have  been  com- 
muted, are  liable  to  the  extra-ordinary  rent-charge 
imposed  by  the  Act  6  &  7  WilL  4,  c.  71  ? 

Coleridge,  Q.C.,  in  reply.— Liability  to  payment  of 
tithes  and  tithes  are  not  the  same.  No  tithes  could 
be  commuted  when  there  were  none  to  be  commuted. 
Commutation  meant  a  substitution  of  one  mode  of 
payment  for  another ;  but  here  there  has  been  no 
payment  in  respect  of  tithes. 

Ekle,  C.  J.— We  are  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  should  be  reversed.  The 
general  policy  of  the  Act  6  &  7  WilL  4,  c.  71,  is  appa- 
rent from  the  terms  of  the  67th  section,  which  pro- 
vides that,  from  a  day  following  the  confirmation  of 
every  such  apportionment  as  is  therein  mentioned,  the 
lands  of  the  parish  are  to  be  discharged  from  tithe, 
and  rent-chax^  paid  in  lieu  thereof.  The  policy  may 
have  been  for  the  encouragement  of  agriculture,  and 
if  that  was  so  with  reference  to  lands  in  cultivation, 
the  policy  in  respect  to  the  cultivation  of  common  or 
waste  lands  may  have  been  the  same.  Then,  with 
respect  to  hop-grounds,  the  40th  and  42nd  sections 
provide  how  tithe  of  hops  is  to  be  valued,  and  for  the 
change  of  culture  of  such  grounds.  It  was  difficult  to 
imderstand  why  the  Legislature  should  impose  a 
special  penalty  on  the  agriculturist  who  chose  to  grow 
hops.  These  lands  were  exempt  from  the  extra- 
ordinary charge,  because  they  were  exempt  from  the 
ordinary  charge. 

Judgment  reversed. 


Ex.  Ch. 

11  May,  13  June,  1863 


.1 


EeOIKA  V,  DlCKSOK. 


ERROR  FROM  QUEEN'S  BENCH. 

Coram— Erle,    C.J.,    Pollock,    C.B.,  ¥illums, 
WiLLEs,  and  Keating,  JJ.,  and  Chai7KELl,B. 

Iruh  Spirit  Grocer^  Eetail  Licences— ^  Gto,  i 
c.  81—6  ^  7  Wm,  4,  c  38. 

The  higher  duly  imposed  hf  the  6  Qto.  4,  c.  81,  a 
applicable  only  to  the  particular  spirit  grocm'lmR, 
the  Unoer  duty  being  levied  on  all  other  reto'few  ^ 
spirits. 

This  was  a  petition  of  right,  and  the  question  to, 
whether  the  suppliant  ought  to  recoyer  165.  ^' 
which  he  alleged  had  been  paid  by  him  in  excess  (^ 
the  sum  he  ought  to  have  paid.  The  suppliant  (drfen- 
dant  in  error)  was  a  licensed  grocer,  and  wu  charged 
for  the  licence  to  retail  spirits,  which  is  specified  in 
the  Srd  section  of  the  6  &  7  Will.  4,  c.  S8,  at  the 
higher  rate  of  duty  which  was  imposed  by  the  scbednk 
to  the  6  Geo.  4,  c.  81,  on  a  grocer  taldng  out  the  sprit 
licence  specified  in  that  Act ;  he  contended  thit  h« 
was  liable  to  pay  the  lower  rate  of  duty  imposed  by 
the  same  schedule  on  all  general  spirit  retail  licences. 

The  Ait&niey'General  (Locke,  Q.a,  and  CrmftifA 
Hutlon,  with  him),  for  the  Crown  (plaintiff  in  error), 
contended,  that  the  duty  imposed  by  statute  6  G<o.  i 
c.  81,  in  respect  of  the  licences  of  Irish  spirit  grocers, 
was  not  repealed  or  otherwise  aflfected  by  the  snbse- 
quent  statute  6  &  7  WilL  4,  c.  38,  and  that  the  sim 
paid  by  the  suppliant  as  an  Irish  spirit  grocer  for  bis 
spirit  licence  mentioned  in  the  petition  of  right  «i 
the  right  sum,  and  that  the  suppUant  is  not  entitkd 
to  a  return  of  any  part  of  that  sum ;  and  that  th« 
judgment  of  the  Court  of  Queen's  Bench  an-ardingt^ 
the  suppliant  a  return  of  16a  64^.,  part  of  that  m 
is  erroneous,  and  ought  to  be  reversed,  and  judgment 
given  for  the  Crown. 

Isaac  BuU  (Q,C.  in  "Ireland),  for  the  snppliiit 
contended, 

Ist.  That  the  duty  imposed  by  the  stotute  6  Geo.  ^ 
c.  81,  in  respect  of  licences  of  Irish  spirit  grocers «« 
repealed  by  the  statute  of  6  &  7  Will  4,  c.  88,  ani 
that  the  sum  paid  by  the  suppliant  as  an  Irish  spa^ 
grocer  for  his  licence  was  not  the  right  sum,  audthsJ 
the  suppliant  is  entitled  to  a  return  of  the  part  of  tie 
sum  claimed  by  his  petition,  and  that  the  judgmeflt  ai 
the  Court  of  Queen's  Bench,  awarding  to  the  supping' 
a  return  of  I65.  64ci.,  is  correct,  and  ought  not  tot* 
reversed.  . 

2nd.  That  the  higher  duty  imposed  by  the  6  Geo.  . 
c.  81,  was  applicable  only  to  the  pwticnlar  ^^ 
grocer's  licence  defined  by  the  exception,  ^^y^*^^. 
duty  being  therefore  levied  on  all  other  retailcj«  ^ 
spirits ;  that  the  subsequent  Act  of  6  &  7  ^  "^  . 
c.   S8,  annulled  and  made  void  to  all  intend 
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purposes  the  exception  grafted  on  the  6  Geo.  4,  c.  81, 
and  that  after  the  passing  of  the  latter  Act  the  proper 
duty  payable  by  the  suppliant  as  a  retailer  of  spirits 
was  either  the  lesser  duty  payable  by  such  retailers  or 
none  at  all. 

3rd.  That  the  duty  imposed  by  the  6  Geo.  4,  c.  81, 
on  spirit  licences  granted  to  grocers  in  Ireland  was  a 
new  or  additional  duty,  and  exceeded  the  amount 
payable  upon  a  similar  licence  in  England ;  that  it  was 
the  duty  of  the  Lords  of  the  Treasury,  in  accordance 
with  the  provisions  of  the  4  Qeo.  4,  c.  66,  to  have 
reduced  such  duty  to  an  amount  equal  to  that  payable 
in  England,  and  that  by  virtue  of  this  statute  and  the 
article  of  the  Union  referred  to  in  it,  the  suppliant  is 
entitled  to  a  refund  of  this  excess. 

4th.  That  on  this  petition  of  right  and  the  plead- 
ings, the  judgment  of  the  Irish  Court  of  Exchequer 
Chamber  in  the  case  of 

I>iek8an  y.  Pate,  7  Ir.  Law  Bep.  98, 
must  be  taken  as  a  conclusiye  allegation  that  the 
excess  duty,   the    return  of  which  is  claimed,   was 
illegally  levied.     In  the  course  of  the  argument  the 
following  cases  were  cited  : 

Jiex  V.   WinstanUij,    1   Cr.  &  J.  441,   per  Lord 
"Wynford  ; 

WarringUnL  v.  Furbor,  8  East,  242. 

The  AUomey-OenertU  was  heard  in  reply. 

Cur.  adv,  mUt 

ISJuys,  1863. 

£rlb,  C.J.,  delivered  the  judgment  of  the  Court. 
His  Lordship  said  that  the  Court  confined  its  attention 
to  tho  point  argued,  without  considering  whether  the 
complaint  was  the  subject  of  a  petition  of  right  within 
the  24th  of  Victoria,  and  aUo  without  being  bound  by 
the  authority  of  the  Court  of  Exchequer  Chamber  in 
Ireland  on  the  same  question  in  Dickaon  T.  PaU. 
Although  they  differed  from  the  majority  of  the  Court 
h  that  case,  they  did  so  with  sincere  deference  to 
their  judgment,  but  with  the  more  freedom  because  of 
the  opinions  of  some  of  the  Judges.    As  in  the  judg- 
ment of  the  Court  in  Ireland  all  the  arguments  were 
set  forth,  it  would  only  be  the  duty  of  this  Court  to 
^tate  the  principles  which  governed  their  decision. 
The  question,  then,  was  whether  the  collector  of  Excise 
was  right  in  demanding  this  sum  for  the  grant  of  a 
licence  required  by  the  suppliant  ?    The  suppliant,  in 
Ms  capacity  of  a  grocer,  required  a  licence  to  retail 
spirits.      The  collector   demanded  the   amount  due 
under  the  grocer^s  licence  ;  the  suppliant  denied  his 
right  to  demand  this  sum,  on  the  ground  that  that 
part  of  the  schedule  had  been  repealed  by  the  6th  ft 
7th  of  Will.  4.     For  the  purpose  of  seeing  whether 
such  repeal  was  made  they  must  revert  to  the  general 
principles  of  the  Common  Law.    The  right  to  seU 
spirits  by  retail  had  been  qualified  by  various  Acts  of 
Parliament,  which  subjected  the  seller  of  spirits,  if  a 
l^ocer,  to  pay  a  penalty  of  100/.,  but  if  the  seller  of 
the  spirits  was  not  a  grocer,  he  was  liable  to  pay  a 


penalty  only  of  50/.  If  the  statute  had  stopped  there, 
the  right  of  every  proprietor  of  spirits  to  sell  by  retail 
would  have  been  qualified  by  the  liability  to  pay  the 
penalty  if  he  exercised  that  right,  and  if  he  had  been 
a  grocer  and  paid  the  penalty  of  100/.  he  would  have 
conformed  to  the  law.  The  licence  to  sell  spirits  by 
retail  appeared  to  have  been  created  in  the  nature  of 
a  grant.  The  duty  payable  being  in  the  nature  of 
purchase-money  for  the  privilege,  a  penalty  was  im- 
posed except  where  the  seller  had  taken  out  the  licence 
mentioned  in  the  statute,  and  the  licence  was  merely 
an  exemption  from  the  liability  to  pay  the  penalty. 
Two  classes  of  persons  were  entitled  to  obtain  a  licence  : 
one  was  a  class  of  persons  other  than  grocers,  and 
the  other  class  was  that  of  persons  who  were  grocers, 
in  which  class  the  suppliant  was.  The  effect  of  the 
licence,  under  the  6th  of  Geo.  4,  was  not  an  exemp- 
tion from  the  penalty  as  regarded  any  quantity,  but 
it  was  only  for  the  sale  under  the  prescribed  limits 
of  the  Act.  The  description  was,  every  grocer  selling 
spirits  in  less  quantities  than  two  quarts,  and  to  be 
consumed  elsewhere  than  in  the  seller's  house  and 
premises,  shall  pay  so  much.  The  words  of  the  4th 
section  did  not  import  any  grant  of  a  right  to  sell 
spirits,  but  **  should  be  entitled  to  take  out  a  licence 
to  retail  spirits,"  &c.  If  the  purpose  of  the  6th  k  7th 
of  Will.  4,  c.  88,  was  to  prevent  disorders  from  the 
excess  in  the  consumption  of  spirits,  that  had  regard 
to  the  police,  and  not  to  the  revenue,  and  subjected  the 
sellers  to  the  officers  of  the  law.  No  grocer  was 
obliged  to  retail  spirits,  but  if  he  did  he  must  take 
out  a  licence  or  pay  the  penalty,  and  that  must  be 
under  the  6th  of  Geo.  4.  The  suppliant  had  chosen 
to  be  a  retailer  in  spirits,  and  would  have  been  clearly 
liable  to  a  penalty  under  6th  of  Geo.  4,  if  he  had 
not  exempted  himself  by  taking  out  a  licence.  It  was 
no  part  of  the  duty  of  the  Judges  to  endeavour  to 
defeat  the  intention  of  the  Legislature. 

JtuL^mentfor  ihe  defendant. 


Probate.  )  Jenkins  v.  Gaisford  and 

22  May,  2  June,  1863.  J  Theino. 

Before  the  Right  Hon.  Sir  Cexsswell  Ceesswsll. 

WUl — Execution — Signature  with  Stamp  by 
direction  of  Testator. 

A  testator  having  directed  that  a  stamp  hearing  his 
name,  and  which  he  had  been  in  the  habit  of  impressing 
on  documents  to  which  his  signature  was  required,  to  be 
so  impressed  on  his  wUl,  the  Court  held  the  execuium  to 
be  good. 

John  Jenkins  died,  leaving  a  will  bearing  date  the 
14th  of  April,  1862,  duly  executed,  with  two  codicils, 
dated  respectively  the  6th  and  6th  of  November  in  the 
same  year.  Respecting  the  execution  of  the  codicils, 
the  following  affidavit  was  filed  by  one  of  the  attesting 
witnesses : — 


402 


THE  NEW  REPORTa 


(27  Jmre,  IMS. 


«(< 


'That  I  have  for  one  year  and  npwaids  during  the 
lifetime  of  the  said  John  Jenkins,  and  np  to  the  time 
of  his  death,  acted  as  ajnanuenais  to  the  said  John 
Jenkins,  who  has  for  a  considerable  time  past  had 
mnch  difficulty  in  miting  or  signing  his  name.  That 
the  said  John  Jenkins,  some  months  previously  to  his 
death,  had  an  engraying  made  of  his  usual  signature, 
in  order  that  the  same  miji^t  be  used  to  stamp  or 
impress  his  signature  to  letters  and  other  documents, 
and  that  in  his  presence  I  have  been  in  the  habit  of 
affixing  to  letters  and  other  documents  and  papers  the 
name  of  tiie  said  John  Jenkina  by  means  of  the  said 
stamp  or  engnring.  That  I  am  one  of  the  subscribing 
witneaaes  to  the  first  codicil  to  the  will  of  the  said 
John  Jenkins  now  produced  and  shown  to  me,  the 
said  codicil  being  wiitten  at  the  foot  of  the  said  will, 
and  bearing  date  the  5th  of  November,  1862.  That 
the  said  codicil  was  executed  by  the  said  testator  on 
the  day  of  the  date  thereof  by  my  affixing  or  imprsss^ 
ing  the  signature  of  the  said  John  Jenkins,  in  com- 
pliance with  his  express  orders  and  direction,  at  the 
foot  or  end  thereof  by  means  of  the  said  stamp  or 
engraving,  as  the  same  now  appears  thereon,  in  the 
presence  of  the  said  John  Jenkins  and  of  Ann  Budd, 
the  other  subscribed  witness  thereto,  both  of  us  being 
present  at  the  same  time,  and  that  the  said  testator, 
after  his  signature  had  been  affixed  to  the  said  codicil 
as  aforesaid,  placed  his  hand  on  tbe  said  codicil,  and 
acknowledged  the  aignature  as  his  own,  and  the  said 
codicil  to  be  a  codicil  to  his  last  will,  and  requested 
me  to  attest  the  same,  and  I  and  tbe  said  Ann  Budd 
thereupon  attested  and  subsciibed  the  ssid  codicil  in 
the  presence  of  the  said  testator  and  of  each  other." 

The  deponent  also  gave  a  similar  description  of  the 
manner  in  which  the  testator's  signature  had  been 
stamped  upon  the  second  codidl. 

Spmks,  J>r,,  having  moved  for  probate  of  the  will 
and  codicils,  Sir  C.  Cresswell  refused  to  grant  probate 
on  motion.  The  exeentor  appointed  in  the  will  there- 
upon pro}K>unded  it,  and  cited  two  persons,  who  were 
the  next  of  kin.  To  the  declaration  of  the  plaintiff, 
setting  out  the  facts  of  the  execution,  one  of  the  next 
of  kin  demurred ;  but  she  having  died  before  the 
argument,  and  the  remaioing  next  of  kin  having 
declined  to  interpose, 

JSjptnJb,  Dr.,  for  the  executor,  submitted  that  the 
execution  of  the  codicils  was  good.  By  the  9th  section 
of  the  Wills  Act  a  will  must  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in 
his  presence,  and  by  his  direction.  There  is  no  case  in 
point.  Judging  from  analogy,  however,  the  execution 
ought  to  be  considered  good.  The  word  "signed"  in 
the  Act  applies  equally  to  the  testator,  or  to  any 
person  acting  by  his  directi<m»  In  the  case  of  the 
former,  however,  it  has  been  decided,  that  '* signed" 
is  equivalent  to  "marked."  In  the  case  In  the  Goods 
of  James  Clarke  (2  Curt  329),  it  was  held,  that  the 
person  signing^  by  direction  of  the  testator,  might  sign 


his  own  name.  In  the  present  instance,  it  is  indiieRBt 
whether  the  signature  be  reguded  as  a  mmi,  w  a 
a  name. 

Our.  odii  raft, 

2  June,  1863. 

Sib  C.  Csesbwell. — ^I  am  of  opinion,  that  tb 
codicils  were  duly  exacuted  so  as  to  comply  vitii  tht 
1  Yict  c.  21,  s.  9.  It  hsabeen  decided  that  a  touis 
sufficiently  signs  by  making  his  mark ;  and  I  thiokh 
was  rightly  contended,  that  tiie  word  "signed,"  in^at 
sense,  must  hare  the  same  meaning  whetiier  tht  agu- 
ture  is  made  by  the  testator  himself  or  by  S9me  odier 
person  in  his  presence,  and  by  his  directioD ;  aad, 
therefore,  a  mark  made  by  some  other  penoa  mkr 
such  circumstances,  must  suffice.  Now,  Aether  da 
marie  is  made  by  a  pen,  or  by  some  other  instnnnat, 
cannot  make  any  difference  \  neither  can  it  in  nam 
make  a  difference  that  a  facsimile  of  the  whole  naaie 
was  impressed  on  the  will,  instead  of  a  mere  iDaii 
or  X .  The  mark  made  by  the  instmment,  or  stinp 
used,  was  intended  to  stuid  for  and  reproeot  ^ 
signature  of  the  testator.  In  tiie  case  wheie  it  va 
held  that  sealing  was  not  signing,  the  seds  irr  sot 
affixed  by  way  of  a  signature. 


\ 


The  Wild  Ranges. 


Adm. 

23  June,  1863. 

Before  the  Right  Hon.  Dr.  Lushikoton'. 

Damage-Cause — BaU — JudgrMvt—Prmd^  i> 
Court  of  the  same  Vessel  sold  in  anoikrCmt 
—Admiraliy  Court  Acty  1861, «.  15— U- 
Viet  c.  110,  s.  12 — Common  Zauf  Frwdurr 

Act,  1854,  ss.  60,  61. 

A  damage-cansf  is  instituted  against  a  tesd,  ^'^ 
hail  is  given:  the  vessel  is  then  arrested  in  anoOifT  tosn 
and  sold;  the  proceeds  in  Court  of  the  taU^  ajkr  sai^ 
fying  (he  plaintiff  in  the  second  cauM,  ore  dsfniy'^ 
the  lien  of  the  plaintiff  in  the  first  cam  «  ^  "-'* 
itself  vsmld  have  been  from  his  arrest.  Nor  h>  •  • 
Court  authorityt  under  the  15th  sect,  of  the  Adrnf^^' 
Court  Acty  1861,  to  direct  such  proceeds  to  bepaidis^ 
plaintiff  in  the  first  cause  as  a  judgment  cndiiar. 

On  the  Srd  of  January,  1862,  a  coUiaion  took  ?> 
on  the  high  seas  beyond  British  jurisdiction,  brtv'^ 
the  "Wild  Ranger,"  an  American  Teasel,  id"^ 
"  Coleroon,"  a  British  vessel  On  the  9th  of  J«m^ 
1862,  the  "  wad  Ranger"  wss  aiwsted  on  bebtf  ;^ 
the  owners  of  the  "Cokroon"  for  a  daim  of  S.i'X'-' 
and  on  the  14th  of  January  she  was  released  oa  ^^ 
On  the  18th  of  January  in  the  same  year  ^  *^* 
again  arreated  on  behalf  of  the  ownenof  the  ctf^'^ 
board  the  "Coleroon"for  a  daim  eT  900(V.,  ^"^  J= 
this  latter  action  she  was  sold  mte  orier  of  -' 
Court,  and  the  proceeds  lami^  M»  ^  '^ 
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On  the  27tli  of  Febroaiy,  1862,  jadgment  in  the  first 
action  was  delivered  upon  the  merits,  and  the  *' Wild 
Ranger"  found  to  blame  for  the  collision.     On  the 
2nd  of  December,  1862,  the  question  was  argued, 
whether,  onbehalf  of  the  "  Wild  Ranger,"  a  claim  could 
be  sustained  for  limited  liability  under  the  504th  sect, 
of  the  Merchant  Shipping  Act.    The  Court  in  a  judg- 
ment (reported  1  K.  K.  132),  pronounced  against  such 
a  claim ;  and  the  amount  of  the  damage  done  was 
referred  to  the  registrar  and  merchants  for  assessment 
On  the  24th  of  April,  1863,  the  registrar  delivered  his 
report,  and&>and  that  thedamage  done  to  the  *  *  Coleroon' ' 
was  3,592/.,  and  that  that  sum  was.  due  to  the  owners 
of  the  ^'Colezoon,"  together  with  interest^  as  from  the 
15th  of  April,  1862,  and  costs.    This  sum  of  3,5922. 
exceeded  by  02/.  the  amount  at  which  damages  had 
been  laid,  and  for  which  bail  had  been  given.    Oonse- 
quently,  after  the  bail  had  been  exhausted,  there  still, 
according  to  the  registrar's  report,  remained  due  to 
the  owners  of  the  '*Coleroon"  922.  and  interest,  and 
costs.    In  the  meantime  the  other  cause  had  gone  on, 
and  the  claim  of  the  owners  of  the  caigo  on  board  of 
the  *'Ck>leroon"  was  satisfied  out  of  the  proceeds 
from  the  sale  of  the  ''Wild  Ranger*';  and,  after  it 
had  been  uatisfied,   there  remained  in  the   registry 
surplus  proceeds  to  the  amount  of  1,4982.  12s,  5d,     It 
was  with  respect  to  the  disposal  of  these  surplus  pro- 
ceeds that  the  question  now  arose.    The  owners  of  the 
"Coleroon"  made  a  motion  in  the  first  cause  that 
the  fund  should  be  paid  out  to  them  in  satisfaction  of 
what  remained  due  on  their  judgment:  whilst  the 
owners  of  the  **  Wild  Ranger  "  made  a  counter-motion 
in  the  second  cause  that  the  fund  should  be  paid  to 
themselves. 

Ltishingtonf  for  the  owners  of  the  "  Coleroon." 
1st.  We  have  a  lien  upon  these  proceeds.  Bail  is 
merely  an  accommodation  for  the  defendant,  and  its 
amount  ought  not  to  prejudice  the  rights  of  the 
plaintlfit  Otherwise  the  plaintifb  will  always  make 
extravagant  claims  for  damages.  There  is  no  reason 
why  the  claim  for  damages  should  not  be  increased 
after  the  hearing,  as  well  as  up  to  the  hearing. 

2nd.  If  we  have  no  lien  we  are  judgment  creditors 
against  the  owners  of  the  "Wild  Ranger."  The  fund 
is  in  the  equitable  disposition  of  the  Court,  and  it  is 
the  produce  of  the  offending  vesseL 

Clcasbyf  Q,  (7. ,  for  the  owners  of  the  *  *  Wild  Ranger, " 
1st.   Bail  once  taken,  the  ship  is  free.    The  daim 
for  damages  may  be  increased  up  to  the  hearing,  but 
never  afterwards. 

2nd.  The  fund  in  Court  is  in  another  cause  to  that 
in  which  the  owners  of  the  ''  Coleroon"  are  plaintiffs. 
Ko  authority  can  be  cited  to  show  that  the  Common 
Law  Courts  would  recognise  any  such  right  as  is  here 
claimed  for  a  judgment  creditor  over  a  fimd  in  Court 
to  which  his  jud^ent  debtor  may  be  entitled.     [The 


learned  counsel  referred  to  the  statutes,  and  the  }>as' 
sages  in  Chitty's  Archbold,  mentioned  in  the  judg- 
ment] This  Court  is,  by  the  15th  sect,  of  the 
Admiralty  Act  of  1861,  put  upon  the  same  footing  in 
this  respect  as  the  Common  Law  Courts.  The  section 
is  as  follows  : — 

15.  All  decrees  and  orders  of  the  High  Court  of 
Admiralty,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses  shall  be  payable  to  any  person, 
shall  have  the  same  effect  as  judgments  in  the  Superior 
Courts  of  Common  Law,  and  the  persons  to  whom  any 
such  moneys,  or  costs,  changes,  or  expenses  shall  be 
payable  shall  be  deemed  judgment  creditors,  and  all 
powers  of  enforcing  judgments  possessedby  the  Superior 
Courts  of  Common  Law,  or  any  Judge  thereof,  with 
respect  to  matters  depending  in  the  same  Courts,  as 
weU  against  the  ships  and  goods  arrested  as  against 
the  person  of  the  judgment  dehtor,  shall  be  possessed 
by  the  said  Court  of  Admiralty  with  respect  to  matters 
therein  depending ;  and  all  remedies  at  Common  Law 
possessed  by  judgment  creditors  shall  be  in  like 
manner  possessed  by  persoouB  to  whom  any  moneys* 
costs,  charges,  or  expenses  are  by  such  orders  or 
decrees  of  the  saijl  Court  of  Admiralty  directed  to  be 
paid. 

Br.  Lushington. — In  order  t6  justify  me  in  direct- 
ing these  proceeds  to  be  paid  to  the  owners  of  the 
'*  Coleroon,"  it  is  not  sufficient  that  they  should  show 
that  a  debt  is  due  to  them  firom  the  owners  of  the 
''Wild  Ranger :"  they  must  either  prove  that  they 
have  a  lien  upon  the  jaroceeds,  or  produce  a  statute 
authorising  me  to  apply  these  proceeds  in  satisfaction 
of  the  judgment  they  have  obtained.  Now,  there  is 
no  lien  on  these  proceeds  by  reason  of  the  action  being 
in  the  nature  of  an  action  in  rem.  The  proceeda  of 
the  ship  sold  are,  in  legal  consideration,  the  same  as 
the  ship  itself ;  and  the  ship  was  wholly  released  from 
all  claim  by  the  owners  of  the  **  Coleroon"  from  the 
moment  that  they  took  baiL  Nor  do  I  think  that  the 
15th  section  of  Ihe  Admiralty  Court  Act,  1861,  which 
invests  this  Court  with  the  same  powers  as  those 
possessed  by  the  Superior  Courts  of  Common  Law, 
authorises  me  to  direct  these  proceeds  to  be  paid  over 
to  the  owners  of  the ' '  Coleroon ' '  as  judgment  creditors. 
The  fund  in  the  Registry  is  neither  ' '  money ' '  within  the 
meaning  of  the  1  &  2  Yict.  c.  110,  s.  12,  so  as  to  be 
taken  in  execution  under  a  jL  /a.,  nor  a  ''debt"  liable 
to  attachment  xmder  the  Garnishee  Clauses,  60  and  61, 
of  the  Common  Law  Procedure  Act,  1854.  The  fund 
most  closely  resembles  money  ordered  to  be  paid  to 
the  judgment  debtor  by  a  Role  of  Court ;  and  it 
appears  from  Archbold's  Chitty's  Practice  (Prentice's 
Edition,  page  701),  that  such  money  cannot  be 
attached  by  the  judgmen*:  creditors. 

The  daim,  therefore,  cl  he  owners  of  the  "Coleroon  " 
cannot  be  sustained. 
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EQUITY. 


Lord  ChanoeUop.  1  buckeridge  v.  Whalley. 
29  June,  1863.        J 

Practice — Re-hearing — Enlargement  of  time — 
Cons.  Ord,  XXX I,  r.  1. 

An  application  for  the  re-hearing  of  a  cause  after  the 
expiration  of  Jive  years  from  the  date  of  the  decree  ought 
not  to  be  made  ex  parte. 

Tliis  was  a  motion  by  the  plaintiff  to  discliarge  an 
order  for  the  rehearing  of  the  cause  obtained  by  the 
defendant  ex  parte  after  the  expiration  of  five  years 
from  the  date  of  the  decree. 

Oiasse,  Q.C.y  in  support  of  the  motion,  contended, 
that  an  order  for  re-hearing  after  the  lapse  of  five 
years  could  only  be  obtained  upon  notice. 

The  defendant,  who  appeared  in  person,  relied  on 
the  absence  in  Cons.  Ord.  XXXI.  r.  1,  of  the  words 
**upon  notice  to  all  parties,"  which  occur  in  the  cor- 
responding order  as  to  enrolment  of  decrees  (Cons.  Ord. 
XXIII.  r.  28). 

The  Lord  Chancellor  said,  that,  as  a  re-hearing 
after  five  years  could  only  be  allowed  under  peculiar 
circumstances,  an  application  for  that  purpose  ought 
not  to  be  made  ex  parte^  and  directed  the  petition 
of  re-hearing  to  stand  in  the  paper  for  the  following 
Saturday. 

Note. — See, 

Cookson  V.  Xc<?,  1  "W.  K.  609  ; 

Brandon  v.  Brandon^  7  De  G.  M.  k  G.  865 ; 
but  see  the  report  of  the  latter  case  in  25  L.  J.  Ch. 
(N.  s.)  896. 


Be  Pollard. 


IiordB  Justices. 

20  March,  17  April, 
21, 29  May,  12  June,  1863, 

Will — Devise  of  Real  Estate — Indefinite  Devise 
following  Devise  in  Fee  to  Trustees — Effect 
of  a  Devise  over  on  a  contingent  event  in 
enlarging  ike  prior  Devise — Word  "Estate.** 

A  devise  of  laTids  under  the  old  law  to  trustees  in 
/««,  tothiuseof  A  for  life^  with  remainder  to  the  use  of 
ihe  children  of  A  indefinitely  ^  hut  if  A  *'  should  die  with- 
out leaving  such  issue^^*  to  the  use  of  B  for  life,  with  re- 
mainder to  the  use  of  the  children  of  B  indefiniiehj,  hut 
if  B  **  should  die  without  leaving  such  issue/*  to  Vie  use 
of  d  D,  and  E,  in  fee  as  tenants  in  co7nmon.  A  and 
B  hoth  left  children  living  at  their  deaths : — 

Held,  that  the  gift  to  the  children  of  A  was  a  devise 


far  life,  and  that  the  ulterior  devises  had  failed,  ostf 
that,  suhfeei  to  the  successive  life  estates  of  A  and  kis 
children,  ihe  land  descended  to  the  heir  of  the  testatriz, 

Elizabeth  Pollard  being  seised  of  considerable  free- 
hold estates,  of  gavel-kind  tenure,  in  the  county  of 
Kent,  by  her  will,  dated  the  16th  of  October,  1789, 
devised  as  follows : — 

"And  as  to  the  estates  wherewith  it  hath  pleased 
God  to  bless  me.  First,  I  give  and  devise  untomj 
daughter  Mary  Miller  Lewin,  and  Richard  James,  Esq., 
and  their  heirs,  all  those  my  manors,  &c.,  therein 
particularised,  and  all  situate  in  the  county  of  Kesti 

'*  To  hold  the  said  several  me&mages,  tenements,  and 
farms,  lands,  hereditaments,  and  premises,  with  their 
appurtenances,  unto  the  said  Mary  Miller  Lewin  and 
Richard  James,  their  heirs  and  assigns,  to  and  for  the 
several  uses,  estates,  intents,  and  purposes  hertdnafter 
expressed,  limited,  and  declared  of  and  conceming  the 
same,  i,e., 

"  To  the  use  of  my  grandson  Samuel  Lewin,  for  and 
during  the  term  of  his  natural  Ufe,  he  keeping  the 
same  in  good  repair,  and  doing  or  committing  no 
manner  of  waste  or  spoil  thereupon. 

"And  from  and  after  the  determination  of  that 
estate,  to  the  use  and  behoof  of  the  said  Mary  Mfller 
Lewin  and  Richard  James,  and  their  heirs,  for  and 
during  the  natural  life  of  the  said  Samuel  Lewis,  in 
trust  to  preserve  the  contingent  uses  and  nemaindeis 
hereinafter  limited  with  respect  to  the  said  heredita- 
ments from  being  defeated  and  destroyed,  and  for  that 
purpose  to  make  entries,  and  bring  actions,  and  do  any 
other  legal  acts  as  the  case  may  require  for  the  preser- 
vation thereof ;  nevertheless,  to  permit  and  suffer  the 
said  Samuel  Lewin,  during  his  natural  life,  to  receirv 
the  rents,  issues,  and  profits  of  all  and  singnlar  the 
said  hereditaments  and  premises  to  and  for  his  and 
their  own  use  and  benefit. 

"And  from  and  immediately  after  the  decease  of  the 
said  Samuel  Lewin, 

''To  the  use  of  all  and  every  of  the  child  and 
children,  if  more  than  one,  of  his  body  lawfully 
begotten,  or  to  be  begotten;  but  if  he  shall  die 
without  leaving  such  issue,  then 

"To  the  use  and  behoof  of  my  grandson  Chaiies 
Devereux  Lewin  for  and  during  the  term  of  his  natunl 
life,  he  likewise  keeping  the  same  premises  in  good 
repair,  and  doing  or  committing  no  manner  of  wastr 
or  spoil  thereupon ; 

"And  from  and  after  the  determination  of  that 
estate,  to  the  use  of  the  same  trustees  and  tlieir  heirs 
during,  &c.,  in  trust  to  preserve,  &c.; 
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"And  from  and  immediatelj  after  the  decease  of 
the  said  Charles  Deverenx  Lewin, 

**  To  the  use  of  all  and  every  the  child  and  children, 
if  more  than  one,  of  his  body  lawfully  begotten,  or  to 
he  begotten  ;  but  if  he  shall  die  without  leaving  such 
issue,  then 

"  To  the  use  and  behoof  of  my  three  grand- 
daughters, namely,  £li2abeth,  Henrietta^  and  Sophia 
Jane,  their  heirs  and  assigns  for  eyer,  as  tenants  in 
common,  and  not  as  joint  tenants. 

There  was  no  child  of  Samuel  Lewin,  or  of  Charles 
Bevereuz  Lewin,  the  grandsons  of  the  testatrix,  living 
at  the  time  of  her  death. 

Hary  Lewin,  the  daughter  of  the  testatrix,  died  soon 
after  her,  intestate,  leaving  her  two  sons  and  three 
daughters  surviving. 

Samuel  Lewin,  the  grandson  of  the  testatrix,  on 
lier  death,  entered  into  possession  of  the  estates 
devised  to  him ;  and,  on  his  death,  his  surviviug 
children  entered  into,  and  remained  in  possession 
thereof. 

In  1841,  the  South  Eastern  Railway  Company 
paid  into  the  bank  a  sum  of  564/.,  the  price  of 
some  land  part  of  the  devised  estates  taken  by 
them  under  the  terms  of  their  Act ;  and,  tmder  an 
order  of  the  Court,  the  dividends  of  tlus  sum  were 
paid  to  the  five  children  of  Samuel  Lewin  during  their 
lives. 

Samuel  Lewin,  the  younger,  one  of  the  five  children, 
being  now  dead,  a  petition  was  presented  by  his  widow 
and  administratrix,  for  the  payment  to  her  of  one- 
fifth  share,  and  the  arrears  of  dividends  due  thereon, 
as  representing  by  conversion  property  to  which  her 
husband  was  absolutely  entitled. 

The  distribution  of  this  share  virtually  determined 
the  construction  of  the  entire  will;  and  all  the 
descendants  of  the  testatrix,  including  the  children  of 
both  her  grandsons  and  the  representatives  of  her 
granddaughters,  appeared  in  support  of  their  respective 
claims. 

The  questions  raised  were : — 1st.  Whether  the  children 
of  Samuel  Lewin,  the  grandson  of  the  testatrix,  took 
estates  for  life,  in  fee,  or  in  tail  ?  2nd.  Whether  the 
ultimate  remainders  to  the  granddaughters  of  the  testa- 
trix took  eflTect?  3rd.  Whether  there  was  a  partial 
intestacy  subject  to  the  successive  life  estates  of  the 
grandsons  of  the  testatrix  and  theur  children  ? 

Oiffardf  Q.C.,  and  Oshomc  Morgan,  for  the  peti- 
tioners. 

1st.  The  will  shows  an  intention  of  disposing  of  the 
fee.      Under  the  old  law  of  wills  it  is  clear,  that  a  gift 
of  real  estate  without  words  of  limitation,  coupled  with 
an  intention  to  give  an  absolute  interest  to  be  collected 
From  the  context,  implies  a  gift  of  the  fee, 
Hobinson  v.  Cfrey,  9  East,  1  ; 
Knight  v.  5«%,  8  M.  &  Gr.  92  ; 
Challenger  v.  Sheppard,  8  T.  R.  597. 
2nd.  Where  as  here  there  is  a  gift  of  a  fee  simple  to 


trustees,  with  a  clearly  expressed  intention  of  giving 
the  cestui  que  trust  the  enjoyment  of  the  whole,  a  gift 
of  the  fee  to  the  latter  is  implied.  The  trustees  here 
have  no  substantial  trust  to  perform,  and  possess  only 
Vk  scintilla  juris.  It  is  decided  that  where  there  is  a 
gift  of  a  fee  to  trustees  who  take  only  a  sdniilla  Juris^ 
followed  by  a  limitation  to  A  and  B  for  life,  A  and  B 
will  take  the  fee,  as  the  estate  given  to  the  trustees  is 
the  measure  of  that  given  to  the  cestui  que  trust, 

Moore  v.  Cleghom,  10  Beav.  423 ;  s.  c.  on  appeal, 
12  Jnr.  591 ; 

Robinson  v.  Qrey,  loc.  cU. ; 

Bukhinson  v.  Stephen^  1  Keen,  243. 
The  gift  of  the  fee  to  the  trustees  has  excluded  the 
testator's  heirs,  and  the  Court,  rather  than  admit  an 
intestacy,  will  presume  a  fee  to  be  implied  in  the 
indefinite  devise. 

3rd.  It  has  been  frequently  held,  that  the  use  of 
the  word  estale  in  a  devise,  shows  an  intention  to  dis- 
pose of  the  fee  simple,  and  governs  an  indefinite 
devise. 

Knight  v.  Selby,  loc,  cU,  ; 

Small  V.  Allen,  8  T.  R.  497 ; 

JRohiTison  v.  Grey,  loc.  cU. 
4th.  Where  a  devise  over  contingent  upon  an  event, 
collateral  to  the  person  who  takes,  follows  an  indefinite 
devise,  it  has  the  effect  of  enlarging  the  indefinite 
devise  into  a  fee, 

2  Jamum  on  Wills,  228  (2nd  ed.) ; 

Marshall  v.  Hill,  2  M.  &  S.  608  ; 

Moone  v.  Heaseman,  WiUes,  142 ; 

Purefoy  v.  Rogers,  1  Saund.  888,  a  ; 

2  Powell  on  Devises,  399—401  (3rd  ed.). 
In  this  will  the  contingent  gift  over  in  case  of 
Samuel  Lewin,  dying  without  issue,  is  inconsistent 
with  the  construction  which  gives  his  children  an 
estate  for  life. 

Wolsienholme,  for  other  parties,  granddaughters  of 
the  testatrix. 

1st.  The  phrase,  "die  without  leaving  such  issue," 
must  refer  to  some  period  at  which  issue  is  to  fail ; 
and  the  context  of  the  will  shows  that  no  period  is 
intended,  but  the  death  of  the  tenant  for  life.     *'Such 
issue  "  can  be  understood  only  as  children, 
Ryan  v.  Cowley,  L.  &  G.  10 ; 
Carter  v.  BerUhall,  2  Beav.  551 ; 
Howard  v.  Howard,  21  Beav.  550. 
2nd.  The  words  "die  without  issue,"  have  only 
been  held  to  refer  to  indefinite  failure  of  issue,  in  order 
to  give  effect  to  an  expressed  intention  of  the  testator  to 
create  an  estate  tail ;.  and  on  that  ground  it  does  not 
hold  in  gifts  of  personalty.     The  words,   therefore, 
cannot  bo  so  construed  in  this  will,  where  there  is  no 
ground  for  implying  an  estate  tail, 

TarUuk  v.  TarhucJc,  4  L.  J.  (n.  s.)  129; 
Ihbetson  v.  Beckwith,  Talbot,  157. 

Shaptcr,  Q.C.,  and  Speed,  for  Alexander  P.  Lewin 
and  J.  D.  Lewin,  sons  of  Samuel  Lewin,  contended 
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that  the  fee-simple  of  the  devised  estates  passed  to  the 
gavel-kind  heirs  of  the  testatrix  as  on  an  intestacy, 
subject  to  the  estate  for  life  of  the  survivor  of  the 
grandchildren  of  the  testatrix  : — 

l^t.  When  there  is  a  simple  indefinite  devise  of 
real  estate,  whether  given  in  a  succession  of  life  estates 
or  not,  the  Court  will  not  enlarge  the  indefinite  gift 
into  a  fee, 

BHdger  v.  Ramsay,  10  Hare,  320  ; 

Foster  V.  Romneyy  11  East,  694  ; 

Hay  V.  Lord  Coventry^  3  T.  R.  83  ; 

Doc  d.  Briddon  v.  Page,  11  East,  603,  n.  ; 

Browji  V.  White,  7  Ir.  Eq.  R.  473. 
2nd.  There  is  nothing  in  tliis  case  as  in  Robinson  v. 
Grey,  and  Hutchinson  v.  Stepliens,  suggesting  a  fee. 
In  all  such  cases,  what  gives  the  fee  is  the  words 
which  introduce  the  second  alternative  gift,  not  the 
words  of  the  gift  itself.  Thus  in  Hutchinson  v. 
Stephens  nothing  was  to  go  over,  unless  all  issue  living 
at  the  time  of  death  of  the  tenant  for  life  failed. 
This  gave  the  fee  because  there  could  not  be  an  estate 
taU, 

2  Jarm.  on  Wills,  223  (2nd  ed.) ;  251  (3rd  ed.) ; 

Andrew  v.  Sovihouse,  5  T.  R.  292  ; 

Frogmorton  v.  Holiday,  1  W,  Bl.  635. 
Srd.  The  ground,  upon  which  a  prior  devise  has  been 
held  to  give  a  fee  to  the  cestui  que  use,  is  that,  unless 
the  testator  intended  to  give  a  fee  to  the  beneficiary, 
there  was  no  reason  in  his  giving  it  to  the  trustees. 
That  ground  is  not  found  in  this  case.  The  fee  is 
necessary  to  feed  the  remainders  over.  Such  cases  as 
Challenger  v.  Sheppard,  Moore  v.  Cleghom,  and  Knight 
V.  Selhy,  go  no  further  than  to  decide  that  the  whole  of 
what  is  given  to  the  trustees  passes  to  the  beneficiaries. 
Here  there  is  a  series  of  life  estates  with  an  ultimate 
gift  over  of  the  fee, 

Patterson  v.  Mills,  14  Jur.  126 ;  18  L.  J.  (n.  s.) 

449. 

4th.  The  words  "such  issue"  must  be  interpreted 

by  the  context  of  the  whole  will,  and  can  only  signify 

"children,**  and,  therefore,  can  have  no  efifect  in 

giving  a  fee  by  implication, 

Doe  V.  Perryn,  3  T.  R.  484  ; 

Poster  V.  Romney,  loc.  eit 
6th.  The  will  is  technically  drawn,  and  all  that  is 
contended  for  is,  to  interpret  it  in  its  grammatical  and 
literal  sense.  The  words  **  heirs"  is  introduced  in  the 
ultimate  limitation  over,  and  it  is  impossible  to  introduce 
it  elsewhere  in  the  same  will  where  it  is  not  used. 
They  also  referred  to, 

Bowes  v.  Blackett,  Cowper,  286  ; 

Vick  v.  Sueier,  8  E.  &  B.  219. 

F.  Harrison,  for  C,  Lewin,  one  of  the  sons  of  C.  D. 
Lewin,  supported  the  case  of  intestacy,  subject  to  the 
life  estates. 

1st.  The  petitioners  attempt  to  set  aside  the  plain 
and  literal  meaning  of  the  will  by  pressing  the  use  of 
the  words  **  estate"  and  "issue,"    But  th©  rule  as  to 


the  effect  of  the  word  "  estate"  is  this,  that  when  it 
occurs  in  the  operative  parts  of  a  devise  it  is  som 
indication  that  the  testator  is  about  to  dispose  of  the 
entire  interest.  The  rule  has  never  been  applied  to  a 
long  series  of  legal  limitations,  a  strict  legal  estate  k 
life  being  interposed  between  the  word  estate  and  tk 
Indefinite  devise.  See  the  rule  stated  in 
Rendall  v.  Ihichin,  6  Taunt.  410. 

And  the  word  estate  is  used  in 
Bridger  v.  Ramsay,  loc  eit.  ; 
'Foster  v.  Lord  Romney,  loc.  ciL  ; 
where  it  does  not  imply  a  fee. 

The  word  "issue"  is  qualified  by  "such,"  and, 
according  to  a  well-known  rule,  can  mean  nothing  but 
"children." 

2nd.  The  rule,  that  where  a  fee  is  ^ven  to  trust«!J 
upon  trust  for  others  indefinitely,  the  latter  take  a 
fee  ;  it  has  never  been  held  to  apply  where  there  is  a 
set  of  legal  limitations,  and  no  specific  trust  te  be 
performed  as  here. 

3rd.  The  rule,  that  an  indefinite  gift  in  one  case 
followed  by  a  gift  in  fee  in  the  other  event  enlar?« 
the  prior  gift  to  a  fee  if  the  event  does  not  happen, 
cannot  apply  where  the  indefinite  gift  is  foUoved  not 
by  a  fee,  but  by  a  succession  of  gifts  for  life.  The 
last  life  interest  is  followed  by  an  ultimate  gift  of  the 
fee,  but  that  must  follow  the  interpretation  giTeu  to 
the  preceding  life  estates. 

Haynes  for  the  ultimate  devisees  in  fee. 
Osborne  Morgan  in  reply. 

Knight  Bruce,  L.  J.— In  this  will  the  first  question 
was,  whether  the  testatrix  had  used  the  word  "child"  cr 
"children  "  as,  in  legal  phrase,  a  word  of  purchase,  or 
a  word  of  limitation ;  and  he  thought  that  she  m 
used  it  neither  as  a  word  of  limitation,  nor  is 
meaning  offspring,  otherwise  than  injthe  first  degree. 
And  he  said  this,  though  still  of  opinion  that  the 
case  of  Lord  Tyrone  v.  Lord  Waterford  (1  D«  ^' 
F.  &  J.  613),  was  correctly  decided.  The  will  tber? 
was  a  very  different  instrument  from  the  viH  ^^^^^ 
It  had,  however,  been  contended  that  the  present  wi- 
gave  to  the  children  of  the  devisee,  Samuel  Lewin,  c 
estate  of  inheritance  by  the  words,  "  to  the  use  of  a- 
and  every  of  the  child,  and  children,  if  more  tha 
one,  of  his  body'lawfully  begotten,  or  to  be  begottvt, 
and  for  that  purpose  the  word  "  estates,"  occurriDg  iJ 
the  outset  of  the  instrument,  and  the  phrase  "  and  tier 
heirs"  occurring  repeatedly,  and  the  phrase  **^'- 
heirs  and  assigns"  where  it  first  occurred,  were  pa^' 
cularly  relied  on.  But  it  was  not  to  be  forgotten  that  u 
will  also  twice  contained,  in  the  devise  under  ^arm^^ 
ation,  the  words  "but  if  he  shall  die  without  lea^X-: 
such  issue,"  and  that  the  devise  concluded  ti^-S 
"to  the  use  and  behoof  of  my  three  gianddaughti^ 
namely,  Elizabeth,  Henrietta,  and  Sopbift  Jaae,  tht-' 
heirs  and  assigns  for  ever  as  tenants  in  oomi&on,  ^' 
not  as  joint  tenants."  Nor  must  they  Ion  «(fl(bt  of  irli«^ 
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the  testatrix,  if  she  tliotight  on  the  matter,  mturt  have 
4flemod  a  possible  event,  namely,  that  her  granditon, 
Samael  Lewis,  or  her  gtandsott,  Charles  Deverenz 
Lewin,  or  both  of  them,  might  die  leading  grand- 
children, bnt  not  leaving  any  son  or  daughter. 

If  he  had  been  able  to  discover  on  the  face  of  this 

"will  an  intention  to  give  by  it  an  estate  of  inheritance 

to  either  of  the  grandsons,  or  any  children  or  child,  or 

issne  of  either  of  them,  in  the  devised  mtau/ra,  he  should 

probably,  or  certainly,  have  Been  fbr  giviae^  eflfect  to 

that  intention ;  but  whether  laying  or  not  laying  stress 

•on  the  pfans^  ''  contingent  nses  and  remainders,''  he 

found  himself  nsiable  to  discover  on  the  face  of  tiie 

instmment  any  such  intention.    Possibly,  had  the 

•devise  of  the  manors  ended  with  the- gift  to  the  children 

of  the  grandson  9amnel  Lewin,  he'mi^t,  by  reason  of 

previous  expressions,  haw  thongfat  the  fee  was  intended 

to  be  given  to  ^hem  ;  but  tho  subsequent  dispositions 

would  not  be  difttegaided.  The  doenment  was  altogether 

one  of  those  which  could,  he  thought,  only  receive  a 

literal  interpretation,  there  being;  in  his  judgment,  no 

safe  guide  to  any  other.    Accordingly,  he  construed  the 

word  "leaving"  literally,  and  he  treated  as  effective 

the  word  "  such  "  in  the  passage,  "but  if  he  shall  die 

without  leaving  such  issne.  "^    The  dispositions  of  the 

will  literally  construed  might  be,   in  part  at  least, 

unusual,  mi^t  seem,  in  part  at  least,  eccentric.  Testa- 

trixes,  however,  and  testators,  not  only  had  a  right  to 

make  snch  dispositions,  but,  as  had  been  frequently 

said,  had  sometimes  reasons,  not  stated,  for  provisions 

seemingly  capricious  and  strange. 

The  rwolt,  according  to  his  view  of  tiie  matter, 
was,  that,  in  the  events  which  had  happened, 
no  interest  in  the  testatrix's  manors  had  been 
given  by  the  will  to  her  grandson  Charles  Devereux 
Lowin,  or  to  his  children,  or  any  of  them,  or  to  the 
testatrix's  three  granddaughters  mentioned  by  name  at 
the  close  of  the  devise  of  the  manors,  or  to  any  of 
them  ;  that  is,  as  to  the  manors,  the  gifts  to  all 
those  persons  had  wholly  failed,  by  reason  of  children 
•of  the  grandson  Samuel  Lewin  having  survived  him. 
And  he  thought  that  the  beneficial  inheritance  in  the 
manors  descended  from  the  testatrix  on  her  daughter 
Mrs.  Mary  Miller  Lewin,  now  deceased,  whom  he  under 
stood  to  be  her  sole  heiress  at  common  law,  and  in 
gavel-kind ;  but  so  descended,  of  course,  subject  to  the 
Ufe  estates  in  them  given  by  the  will  to  the  testatrix's 
grandson  Samuel  Lewin,  and  to  his  children  respect- 
ively, some  of  whom  being  yet  alive  it  would,  in  his 
opinion,  be  upon  the  decease  of  the  survivor  of  them, 
and  not  sooner,  that  those  in  whom  might  be  vested 
the  rights  of  the  heiress,  will  be  entitled  to  claim 
through  her  a  beneficial  interest  in  possession  of  the 
manors. 

TtTRNER,  L.J.— The  petitioner,  in  order  to  maintain 
her  claim,  must  establish  that  the  children  of  Samuel 
Lewin,  the  grandson,  took  estates  in  fee  under  the 
limitation  in  their  favour  contained  in  the  wUl.  It  was 


clear  thtft  this  limitation,  standing  by  itself,  could  not 
give  estates  in  fee  to  these  children,  and  it  was  not 
contended  at  the  bar  that  it  could ;  but  it  was  insisted, 
on  the  part  of  the  petitioner,  that  the  children  ought 
to  be  held  to  have  taken  in  fee  either  by  reason  of  the 
devise  to  the  trustees  and  their  heirs,  coupled  with  the 
use  of  the  word  "  estates  "  in  the  introductory  part  of 
the  win,  or  by  reason  of  the  devise  over,  in  the  event 
of  Samuel  Lewin,  the  grandson,  leaving  no  "such 
issne ;"  and  several  cases,  but  more  especially  ^nigF^^ 
V.  Selhy  and  Moor^  v.  Clegkam,  as  to  tiie  first  pohit, 
and  Robinson  v.  Orey  and  ITuUhinson  v.  StepkenSf  as 
to  the  second  point,  were  relied  on  in  support  of  the 
petitioner's  contention.  He  was  of  opinion,  however, 
that  the  present  ease  was  not  governed  by  the  cases 
referred  to,  and  that,  upon  the  true  construction  of 
this  will,  the  children  of  Samuel  Lewin,  the  grandson, 
could  take  no  more  than  life  estates. 

As  to  the  first  point,  he  considered  the  case  was 
governed  by  the  authorities  which  were  referred  to  on 
the  psit  of  the  Mspondents ;  but,  independently  of 
those  authoTities,  he  thought  tiiat  the  children  of 
Samuel  Lewin,  the  grandson,  could  not  hero  be  held 
to  have  taken  in  fee,  by  reason  of  the  devise  to  Khe 
tnistees  and  their  heirs ;  for  although,  as  was  said  in 
KnigM  v.  SeUy,  such  a  devise  to  trustees  may  even, 
although  the  trustees  take  no  estate  under  the  will, 
indicate  that  it  was  intended  to  give  the  fee  to  the 
persons  beneficially  interested,  the  will  in  l^is  case 
showed  that  the  trustees,  so  fiir  as  they  took  at  all, 
were  to  take  for  the  benefit  not  merely  of  the  child- 
ren of  Samuel  Lewin,  the  grandson,  but  of  the  ulterior 
devisees  also,  including  the  granddaughters,  to  whom 
the  fee  was  given ;  and  the  circumstance  of  these 
ulterior  limitations  having  failed  by  subsequent  events, 
could  not  alter  the  construction  of  the  will. 

As  to  the  other  point  relied  upon  on  the  part  of  the 
petitioner  and  the  authorities  cited  upon  it,  this  case 
could  not  be  said  to  be  governed  by  those  authorities, 
unless  they  could  be  considered  to  establish  that,  in 
every  case  where  there  was  a  devise  of  lands  without 
words  of  limitation  followed  by  a  devise  over,  the  first 
devisee  took  in  fee.  The  authorities  could  not,  in  his 
opinion,  be  held  to  go,  nor  was  he  prepared  to  go,  to 
that  length.  It  was  a  question  which,  in  each  case, 
must  depend  upon  the  intention  to  be  collected  from 
the  will,  whether  the  first  devisee  was  so  entitled  or 
not;  and,  in  order  so  to  entitle  the  first  devisee, 
the  intention  ought  to  be  clearly  manifested,  as  he 
could  not  be  so  entitled  without  giving  to  the  words 
of  the  will  a  different  effect  from  that  which  the 
law  attributed  to  them.  In  this  case,  he  could  see 
nothing  which  indicated  such  an  intention,  beyond  the 
devise  over  upon  a  contingency  as  part  of  a  continued 
series  of  limitations ;  and  he  thought  that  this  was 
not  sufficient  to  manifest  an  intention  to  give  the 
fee  to  the  children  of  Samuel  Lewin,  the  grandson. 
In  his  opinion,  therefore,  the  case  of  the  petitioner 
failed  on  both  points  contended  for.    It  was  not  con- 
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tended  at  the  Bar,  that  Samnel  Lewin,  the  grandson, 
could  take  an  estate  tail  under  the  limitations  of  this 
will ;  and  after  looking  at  the  authorities  bearing  upon 
this  point,  he  considered  the  better  opinion  was,  that 
he  could  not. 


Lords  Justioes. 

22  JuNi^  1868. 


Edmunds  v.  Waugh. 


Will  —  Construction  —  Hielliuaon  Act  —  iTUer- 
mediate  Dividends — Residue  —  Tenant  for 
Life, 

A  testator  bequeathed  a  sum  of  50001.  Bank  Annuities 
in  trust  for  such  child  or  children  of  A,  a  bachelor, 
as  should  attain  twenty-one,  and  directed  that  the 
same,  and  the  income  thereof,  should  be  transferable 
and  payable  to  him,  her,  or  them  on  their  respectively 
attaining  such  age ;  and  in  case  no  child  of  A  should 
attain  twenty-one,  he  directed  the  Bank  Annuities  and 
unapplied  income  thereof  to  fall  into  his  residuary 
personal  estate,  which  he  bequeathed  upon  trusts  for 
tenants  for  life,  unth  remainders  over: — 

Held,  that  the  dividends  accruing  between  the  death 
of  the  testator  and  birih  of  a  child  of  A  fell  into  the 
residue  as  income. 

Fullerton  v,  Martin,  1  J>rew,  Js  8m.  81  followed. 

This  was  a  suit  for  the  administration  of  the  will  of 
George  Waugh.  The  will  contained,  inter  alia,  the 
following  passage : — "  I  further  direct  my  said  trustees 
and  executors  within  three  months  after  my  decease 
in  case  any  child  or  children  of  my  aforesaid  son 
shall  be  then  living  out  of  my  personal  estate  to 
purchase  or  invest  in  their  names,  or  to  transfer  into 
their  names  from  my  name,  the  sum  of  5000Z.  Bank 
Zl.  per  Cent.  Consolidated  Annuities,  or  the  like 
sum  of  Beduced  82.  per  Cent  Annuities^  to  stand 
possessed  thereof  upon  trust  for  such  child,  or,  if  more 
than  one,  for  such  children  equally  of  my  said  son 
as  shall  attain  the  age  of  twenty-one  years ;  and  I 
direct  that  the  same  and  the  dividends,  interest,  and 
annual  produce  thereof  to  accrue  due  thereon  in  the 
meantime  shall  become  vested  in  and  transferable  and 
payable  to  him,  her,  or  them  respectively  at  such  age 
of  twenty-one  years.  But  I  nevertheless  also  direct 
and  declare  that  it  shaU  be  lawful  for  my  said  trustees 
in  their  absolute  discretion,  and  whether  my  said  son 
shall  at  my  decease  be  living  or  dead,  and  whether  he 
shall  be  able  or  willing,  or  unable  or  unwilling,  or 
whether  if  then  dead  he  shall  have  left  any  main- 
tenance for  his  issue  under  the  age  aforesaid  or  not,  to 
apply  all  or  such  part  as  my  said  trustees  shall  from 
time  to  time  think  fit  of  the  dividends,  interest,  and 
annual  produce  of  the  expectant  share  of  any  child  or 
children  respectively  of  my  said  son  in  the  said  lart- 
mentioned  sum  of  Consolidated  or  Beduced  Bank 
Annuities  in  or  towards  his,  her,  or  their  respective 
maintenan^*^  Aducation,  or  other  benefit ;  and  in  case 


■  no  child  of  my  said  son  shall  at  my  decease  bare 
attained  or  shall  afterwards  attain  the  age  of  twenty, 
one  years,  then  I  direct  that  the  said  last-mentioned 
sum  of  Consolidated  or  Beduced  Bank  Annuities,  ud 
•  the  unapplied  dividends  and  annual  produce  thereof 
I  shall  fiill  into  and  become  part  of  my  residnaxy  per- 
sonal estate. " 

The  testator  devised  his  residuary  personal  estate  to 
trustees  in  trust,  as  to  one  moiety,  to  pay  the  dividends, 
interest,  and  annual  produce  thereof  unto  his  daaghter 
Charlotte  during  her  life  for  her  separate  use,  exclosTe 
of  any  husband,  but  without  power  of  antidpatioo, 
and  from  and  after  her  decease  upon  trust  for  sncli 
one  or  more  of  her  children  as  should  attain  twentj- 
one ;  and  if  there  should  be  no  child  of  Charlotte  who 
should  attain  that  age,  then  as  she  should  appoint  b/ 
will  or  codicil,  and  in  default  of  appointment  npon 
trust  for  the  survivor  of  his  daughters  Charlotte  lad 
Elizabeth,  their  heirs,  executors,  administrators,  lad 
assigns ;  with  similar  trusts,  as  to  the  other  moiety,  in 
favour  of  Elizabeth  and  her  children. 

At  the  death  of  the  testator  in  1856,  both  his 
daughters  were  living,  as  well  as  Oeorge,  the  son  abore 
mentioned,  and  who,  at  the  time  of  the  testator's 
death,  and  at  the  hearing,  was  a  bachelor.  Upon  this 
bequest  two  questions  arose, 

1st.  Whether  the  gift  of  the  50001.  Bank  Annuities 
had  failed— there  being  no  child  or  children  of 
George  living  within  three  months  after  the  testator's 
death. 

2nd.  Assuming  the  gift  had  not  failed,  whether  the 
dividends  of  the  50002.  Bank  Annuities  ought  to  be 
accumulated  for  the  benefit  of  such  child  or  duldren, 
or  whether  they  ought  to  fall  into  the  residue ;  and,  if 
the  latter,  during  what  period  I 

Kinderdey,  Y.-C,  by'a  decree  made  in  the  suit,  de- 
clared that  any  child  or  children  of  George,  who 
should  attain  twenty-one,  would  be  entitled  to  the 
5000?.  Bank  Annuities,  and  directed  the  dividends 
thereof  accruing  from  one  year  after  the  testator's  death 
until  the  birth  of  a  child  of  George,  to  be  accumulated 
for  the  benefit  of  such  child  or  children. 

Willeock,  Q.a,  and  Hall,  for  the  appellants,  the 
parties  interested  in  the  testator's  residuary  estate, 
contended,  that  under  the  bequest,  as  construed  by  the 
Yice-Chancellor,  the  accumulations  mi^t  exceed  the 
limits  allowed  by 

39  tc  40  Geo.  8,  c.  98  ; 
and  they  cited,  as  to  the  destination  of  the  inter- 
mediate income, 

WyneUmm  v.  Wyndham,  8  Bro.  C.  C.  67 ; 

Shawe  v.  Cunliffe,  4  Bro.  C.  C.  152 ; 

Harris  v.  Lloyd,  T.  &  B.  810. 

Barber,  for  the  executors,  supported  the  view  taken 
by  the  Vice-Chancellor.  ^ 

Willeock,  Q.(7.,  in  reply,  cited, 
Fullerton  v.  Martin,  1  Drew.  &  Sm«  81. 
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Their  Lordships  suggested  that  the  insertion  of  the 
word  "and "before  the  word  "within"  in  the  will, 
would  place  on  it  the  construction  which  they  believed 
the  testator  intended,  viz.,  that  any  child  or  children  of 
George,  on  attaining  twenty-one,  would  be  entitled  to 
the  5000Z.  Bank  Annuities. 

As  respected  the  intermediate  dividends,  their  Lord- 
ships, dissenting  from  the  view  taken  by  the  Vice- 
Chancellor,  were  of  opinion  that  they  fell  into  the 
residue,  and  that  the  tenant  for  life  was  entitled  to 
them  as  against  the  parties  entitled  to  the  capital  of 
the  residue. 

MinuU. — Declare  that,  according  to  the  true  con- 
struction of  the  testator's  wiU,  any  child  or  children 
of  the  testator's  son  George,  who  should  attain  the 
age  of  twenty-one  years,  would  become  entitled  to  the 
legacy  of  5000/.  32.  per  cent.  Bank  Annuities,  given  to 
or  in  trust  for  such  child  or  children  by  the  said  will, 
and  to  the  income  of  such  legacy  to  accrue  from  the 
birth  of  a  child,  so  far  as  the  same  shall  not  have  been 
applied  for  the  maintenance  of  such  child  or  children. 
And  declare  that,  in  the  meantime,  and  until  the  birth 
of  a  child  of  the  testator's  son  George,  the  income  of  the 
said  5000Z.  Bank  Annuities  fell  into,  and  became  part 
of,  the  residue  of  the  testator's  estate  ;  and  that,  as 
between  the  tenants  for  life  of  the  said  residue,  and 
the  parties  entitled  to  the  capital  thereof,  the  tenants 
for  Ufe  are  entitled  to  their  respective  shares  of  the 
income  during  their  respective  lives. 


Iiordfl  Justices.  J    jvans  v,  Evans. 
24  June,  1863.        ) 

Will — Construction — Election — Life  Estaie- 
Estate  in  Reversum, 


Ef  having  a  life  estate  and  a  eorUingent  reversionary 
interest  in  a  farm,  C,  hy  his'^oiU  charged  his  farms  R 
and  C  with  the  payment  of  debts  and  legacies,  and 
devised  all  his  real  estates  (subject  as  to  Jl  and  C  to 
the  charge)  to  IF  for  life,  toith  remainders  over,  and 
wUh  a  contingent  executory  devise  to  M  for  life. 

Under  a  settlement  made  in  E's  lifetime,  the  farm  C 
iDos  settled  (stibject  to  E*s  life  estate)  upon  M  for  life 
with  remainder  to  her  children  (of  whom  H  was  one) 
in  fee,  subject  to  he  devested  in  the  event  of  their  dying 
without  leaving  issue : — 

Held,  thcU  the  testator  did  not  intend  to  devise  more 
than  his  own  interest  in  the  Cfarm,  and  that  M  aiid  H 
were  not  put  to  their  election. 

This  was  an  appeal  against  a  decree  of  Kindersley, 
V.-C,  whereby  it  was  declared  that  the  plaintiff  and 
his  mother,  the  defendant  Mary  Evans,  were  not 
required  under  the  will  of  one  Herbert  Evans  to  elect 
whether  they  would  take  under  or  against  their  testa- 
tor's will  in  respect  to  the  devise  of  a  certain  farm 
called  "CapelJago.** 


Herbert  Evans,  by  his  will,  dated  the  11th  of  April, 
1835,  devised  all  his  real  estates  to  his  niece  Mary 
Evans  (now  the  defendant  Mary  Davies),  and  her 
assigns  for  life,  and,  after  her  decease,  to  her  first 
and  other  sons  in  tail,  with  remainders  over. 

By  a  codicil,  dated  the  2nd  of  May,  1842,  the 
testator  devised  "  all  my  real  estates  of  what  nature 
or  kind  soever,  subject  as  to  my  freehold  farms  called 
'Rhydybont'and  'CapelJago'  to  the  charge"  (of  debts 
and  legacies)  "  hereinafter  contained,  unto  Herbert 
Davies"  (the  plaintiff  Herbert  Evans)  "son  of  my  niece 
Mary,"  for  life,  with  remainder  to  his  sons  successively 
in  fee-simple,  with  a  gift  over,  in  certain  events,  to 
every  son  of  his  niece  Mary  and  his  issue  male  in 
succession,  and  on  failure  of  such  issue,  then  as  to 
all  his  said  real  estates,  in  such  manner  as  was  in  that 
behalf  mentioned  in  his  will,  and  the  testator  thereby 
declared  that  the  devises  before  stated  should  take 
effect  in  precedence  to  the  devise  of  his  real  estates 
contained  in  his  will;  and  he  charged  all  "my  said 
freehold  farms  'Bhydybont'  and  'Capel  Jago'"with 
the  payment  of  his  debts  and  legacies. 

The  testator  was,  at  the  date  of  the  will  and  codicil, 
tenant  for  life  of  the  "  Capel  Jago"  farm,  and  by  a 
settlement  made  in  1839,  this  farm  was  re-settled, 
subject  to  the  testator's  life  estate,  upon  Mary  Davies 
for  life,  with  remainder  to  her  husband  for  life,  with 
remainder  to  their  children  as  they  should  appoint, 
and  in  default  of  appointment,  to  the  children  as 
tenants  in  common  in  fee,  with  a  springing  use  to  the 
right  heirs  of  the  testator's  father,  in  the  event  of  all 
the  children  of  Mary  Davies  dying  without  leaving 
issue.  At  the  date  of  his  will  and  codicil,  the  testator 
was  his  father's  right  heir. 

The  testator  died  in  March,  1848.  The  case,  on 
other  points  which  arose  under  his  will,  is  reported 
in  17  Sim.  86,  102,  107,  108,  where  the  will  is  set 
out  in  extenso. 

Greene,  Q.C.,  and  /.  Busk,  for  the  appellants  the 
residuary  legatees,  contended  that  the  testator  in  his 
will  had  treated  "  Capel  Jago"  as  his  estate  in  fee,  and 
so  had^  raised  a  case  of  election.  The  present  case 
could  not  be  distinguished  from 

Wintour  v.  Clifton,  21   Beav.  447,   on  appeal, 
26  L.  J.  Ch.  218, 
as  reported,   and  that  case,   as  reported,  had  been 
approved  by^Wood,  V.-C,  in 

Usticke  T.  Peters,  4  E.  &  J.  437,  450. 
They  also  cited  on  the  point  of  election,  as  to  inten- 
tion. 

Lord  Randiffe  v.  Lady  Parkyns,  6  Dow.  202  ; 
Chavs  V.  Chave,  2  J.  &  H.  713  note. 

JBaiiy,  Q,.C.,  and  Hall,  for  the  plaintiff  and  his 
mother,  Mary  Davies,  the  respondents,  argued  that 
reddendo  singula  singulis,  no  election  could  arise. 
The  testator  intended  only  to  devise  his  reversion 
under  the  settlement. 


410 


THE  NEW  REPORTS. 


U  July,  ISfts. 


They  cited, 

Tennant  v.  Tennantf  2  L.  &  G.  516  ; 
and  the  various  cases  therein  commented  oa. 

LevnUf  for  other  parties  interested. 

GrcenCf  Q.C.,  in  reply. 

Knight  Bruce,  L.  J.,  said  that,  having  regard  to 
cases  in  the  books,  it  appeared  to  him  that  the  doctrine 
of  election  had  been  carried  too  far.  Assuming  that 
the  testator  had  only  been  tenant  for  life  in  respect  to 
the  Capel  Jago  estate  at  his  death,  he  was  not  prepared 
to  say  that  he  would  have  held  that  a  case  of  elec- 
tion had  arisen.  Here,  however,  the  testator  had  in 
addition  to  his  life  estate  a  reversion  under  the  limita- 
tions of  the  settlement,  and  which  was,  in  certain 
events,  an  interest  of  value.  In  his  opinion,  there- 
fore, no  case  of  election  was  raised. 

TuBNER,  L.  J.,  agreed,  and  thought  the  decision  of  the 
Vice-Chancellor  the  correct  one.  A  man  must  be  pre- 
sumed to  have  intended  to  have  devised  what  he  actually 
X>ossessed.  The  omcs  probaiidi  lay  on  the  parties  who 
alleged  the  contrary.  Seddenvdo  sing^da  singulis^  the 
whole  of  the  devise  was  ascertainable,  without  imput- 
ing to  the  testator  an  intention  of  devising  more  than 
his  own  interest.  It  was  true  that  at  first  he  had  been 
struck  by  the  testator's  use  <rf  the  word  "my"  in  the 
bequest  under  consideration,  but  it  would  be  going  too 
far  to  hold  that  the  use  of  that  word  would  of  itself 
raise  a  case  of  election. 

The  appeal  was  accordingly  dismissed  with  costs. 


Iiords  Justices. 

15,  16,  18  April 
26  June,  1868 


6S.   \ 

^   1 


Graham  v.  Wickham. 


Settlement — Covenant  to  Bequeath — Assets, 

A  covenant  in  a  marriage  settlement  to  bequeath  a 
legacy  ofiwt  less  than  2,500^.  constitutes  a  specialty  debt 
for  2,500^.,  and  is  not  merely  payable  out  of  such  assets 
as  are  applicable  for  the  payment  of  legacies. 

This  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls,  made  the  5th  of  December,  1862,  upon 
the  hearing  on  further  consideration  of  a  claim  for  the 
administration  of  the  real  and  personal  estate  of  James 
Wickham,  and  upon  two  summonses  to  vary  the  Chief 
Clerk's  certificate. 

One  of  the  questions  raised  by  the  appeal  was, 
whether  the  covenant  mentioned  below  constituted 
a  specialty  debt  against  the  estate  of  James  Wickham. 
The  Master  of  the  Rolls  had  held  that  it  did. 

By  a  settlement,  dated  the  lltli  of  June,  1851,  and 
made  previously  to  the  marriage  of  Charles  Wickham, 
one  of  James  Wickham's  sons,  with  Clara  Dobree, 
James  Wickham,  in  consideration  of  natural  love  and 
affection,  and  of  the  intended  marriage,  covenanted, 
that  he  would,  so  long  as  he  should  Wmself  live,  pay 


to  Charles  Wickham,  during  his  life,  and,  oa  his 
decease,  to  Clara  Dobree,  if  she  should  sarrive  bim,  an 
annuity  of  1502.  And  by  the  same  settlement,  for  the 
considerations  aforesaid,  he,  James  Wickham,  core* 
nanted  with  the  trustees  that  he  would,  ''in  and  bf 
his  last  will  and  testament,  give  and  bequeath  unto,. 
and  in  favour  of,  Charles  Wickham*  and,  in  case 
Charles  Wickham  should  have  departed  this  life  at  the 
time  of  the  decease  of  James  Wickham  leaiing  Ckra 
Dobree  him  surviving,  then  unto  or  in  favour  of  or  in 
trust  for  Clara  Dobree,  a  legacy  or  sum  of  money  not 
less  than  the  sum  of  2,5002. ;"  and  that  this  2,5002., 
and  any  additional  legacy  which  James  Wickham 
might  bequeath  to  Charles  Wickham  or  Clara  Dobree, 
should  be  held  upon  the  trusts  therein  mentioned. 

James  Wickham  by  his  will,  dated  the  2nd  of  Hay, 
1853,  after  reciting  powers  of  appointmrat  among 
his  children  of  several  sums,  amounting  together  to 
10,000^.,  appointed  2,500/.,  part  thereof,  for  the  use 
of  his  son  Charles  Wickham,  in  full  dischaige  of  his 
(the  testate's)  covenant  of  payment  or  bequest  of  the 
said  sum  contained  in  the  settlement  made  on  the 
marriage  of  his  said  son  Charles  with  his  present 
wife.  He  also  made  Charles  Wickham  and  his  tvu 
other  sons  his  residuary  legatees. 

James  Wickham  died  in  October,  1855,  and  his  vill, 
together  with  a  codicil,  was  proved  by  his  three  bods 
as  executors. 

The  2,500/.  appointed  to  Charles  Wickham  vas, 
with  his  consent,  paid  over  to  tlie  trustees  of  his 
settlement,  who,  some  time  aftcr'wards,  assigned  to 
him  the  benefit  of  his  father's  covenant. 

In  a  suit  of  Rawlins  v.  Wickha'hn  (3  De  G.  &  J.  304), 
Rawlins,  the  present  appellant,  liad  established  a 
claim  against  James  Wickham 's  estate  for  upwards  of 
13,000?.,  and  he  had  since  obtained  leave  to  attend 
the  proceedings  in  the  present  suit.  James  Wick- 
ham's  estate  was  wholly  insufficient  to  pay  his  debts. 

BoU^  Q.a,  Hvnde  Palmer,  Q.C.,  and  ITeZ/mi,  for 
the  appellant  Rawlins,  contended  that  thecoTenant 
to  bequeaih  2,5002.  by  will,  only  affected  so  mucli  of  the 
testator's  estate  as  would  have  been  applicable  to  the 
payment  of  legacies.  This  2,5002.  was  not  intended 
to  come  into  competition  with  debts  bom  fdi  <»°* 
tracted  by  the  testator  in  his  lifetime,  and  binding  »> 
against  himself.     In  the  cases  of 

Logan  v.    WieiihoU,    1   CL   &  F.   611 ;  7  Bll 

(N.  8.)  1  ; 
Fortesciu  \\  Hennah^  19  Ves.  67  ; 
no  question  arose  between  the  covenantees  and  the 
creditors,  the  estates  being  aniple. 

The  Solidlor-General  and  (?.  I.  RtmeU,  for  Charles 
Wickham,  contended  that  the  covenant  created  a 
specialty  debt, 

Logan  v.  WicnhoU.  (loc.  cit.) ; 

JEyre  v.  Monro,  3  K.  &  J.  305. 

Selwyn,  Q.  C,  and  Sicanston,  for  the  plalntilt 
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Heltf  Q.(7.,  in  reply,  contended  that  £yre  v.  Monro 
^ag  distrngoishable. 

26  JVHSy  1863. 

TiTBirsK,  L.J.y  with  reference  to  the  question, 
whether  Ch«rles  was  entitled  to  stand  in  the  position 
of  a  specialty  creditor,  said  that  it  had  been  argued 
for  the  appellant,  that  the  covenant  had  been  satisfied 
by  the  appointment  in  the  will^-and  that  the  2,500^. 
<onght  to  be  considered  as  payable  only  out  of  so  much 
^  the  coTenantoT*8  assets  as  was  applicable  to  the  pay- 
ment of  legacies.  The  first  point  divided  itself  into 
two,  viz.  :— 1st,  that  the  covenant  was  satisfied  by  the 
mere  fact  of  a  "bequest  of  the  stipulated  amount  being 
inserted  in  the  will,  independently  of  the  existence  of 
any  assets  to  asiswer  the  bequest ;  and  2nd,  that  if  the 
existence  of  assets  were  necessary,  the  fiind,  subject 
to  the  power  of  appointment,  was  assets. 

He  was  of  opinion  that  the  covenant  was  not  satisfied 
by  a  mere  bequest,  without  there  being  any  assets. 
He  entertained  no  doubt  that  the  object  of  the 
parties  to  the  settlement  was  to  secure  the  payment 
of  a  sum  of  2, 500^.  upon  the  father*s  death,  as  a  pro- 
vision for  the  husband  and  wife  and  the  children  : 
and  it  was  the  duty  of  the  Court  to  endeavour  to 
carry  such  intention  into  effect  The  words  of  the 
covenant  were  ambiguous,  and  might  be  construed  to 
mean  either  a  bequest  in  point  of  form,  or  a  bequest 
in  point  of  substance ;  but  he  was  of  opinion  that 
they  must  be  taken  to  mean  a  bequest  in  point  of 
substance. 

He  was  also  of  opinion  that  tihe  covenant  was  not 
satisfied  by  the  appointment,  as  it  was  not  competent 
to  the  appointor  to  pay  his  own  debts  out  of  the  fund 
jnibject  to  the  power  of  appointment.  That  point  was, 
therefore,  not  maintainable. 

To  hold  that  the  2,5002.  was  payable  only  out  of 
assets  applicable  to  the  payment  of  legacies  would  be 
to  lay  down  that  the  covenant  created  no  debt,  which, 
in  his  Lordship's  opinion^  could  not  be  maintained. 

Kkight  Bbucs,  LJ.,  concurred,  and  the  order  of 
the  Master  of  the  Rolls  was  affirmed  without  costs. 


'xLBtieeB,     1 

rNK,  1868.      ) 


NosoTTi  V,  Jeffebsok. 


liordB  Justices 

24,  26  June 

Executor — Payment  of  Inferior  wiihoxU  notice  of 

Superior  Debt, 


An  ecceeutor  of  a  testator,  who  died  in  Ceylon,  ten 
months  after  the  death,  tnU  before  proving  the  will, 
made  an  arrangement  with  the  testator's  toidow,  that  she 
should  retain  the  testator's  furniture  ai  a  valuation  in 
satisfaetion  of  simple  contract  debts  of  the  testator  paid 
by  her  shortly  after  his  death  ;  the  ^assets  proved  in- 
sufficient to  pay  a  specialty  debt,  of  which  the  executor 
had  no  noHee  at  the  time  of  the  arrangement : — 

Held,  that  he  had  not  acted  with  unreasonahle  haste, 


and  was  entitled  to  have  the  payment  of  the  simple  eon* 
tract  debts  allowed. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor 
Stuart  refusing  a  motion  by  the  defendant  to  vary  the 
Chief  ClerVs  certificate,  made  in  an  administration 
suit  instituted  by  a  simple  contract  creditor  of  P.  Le 
Geyt,  deceased. 

The  testator  died  in  Ceylon  on  the  28th  of  June,  1860, 
but  his  will  did  not  come  to  England  until  July,  1861, 
when  it  was  proved  by  the  defendant,  as  executor,  in 
September,  1861.  Shortly  after  the  testator's  death 
his  widow,  who  lived  in  England,  paid  out  of  her  own 
money  several  simple  contract  debts  incurred  by  her 
for  necessaries  In  his  lifetime ;  and  in  April,  1861,  the 
defendant  made  an  arrangement  with  her,  by  which 
the  testator's  furniture  in  the  house  where  she  lived 
was  taken  by  her  at  a  valuation  in  discharge  of  the 
payments  which  she  had  so  made,  and  of  similar  pay- 
ments which  she  afterwards  made  before  the  institution 
of  the  suit  to  an  amount  exceeding  the  value  of  the 
furniture. 

Under  the  decree  in  the  suit  a  specislty  creditor, 
residing  in  India,  of  whose  debt  the  defendant  had  nor 
previous  notice,  proved  his  debt,  and  the  assets  being 
insufficient  to  satisfy  it,  the  Chief  Clerk  disallowed  the 
payment  of  the  simple  contract  debts. 

The  Vice-chancellor  refused  to  vaiy  the  certificate, 
on  the  ground  that  the  defendant  had  not,  before  the 
payment  of  the  simple  contract  debts,  allowed  a 
reasonable  time  for  the  specialty  creditor  to  give  notice 
of  his  claim. 

Matins,  Q.C.,  and  C,  T,  Simpsonj  for  the  appellant. 
The  debts  must  be  taken  to  have  been  paid  in  April, 
1861 ;  there  was,  therefore,  no  undue  haste,  so  as  to 
take  the  case  out  of  the  rule  that  an  executor,  without 
notice  of  specialty  debts,  may  pay  simple  contract 
debts, 

Hawkins  v.  Day,  Amb.  160,  803 ; 

HaimAMi  v.  Haima'n,  2  Show.  492;  8  Mod.  115  ; 

Toller  on  Executors,  292 ; 

Norman  v.  Baldry,  6  Sim.  621 ; 

Brooking  r.  Jennings,  1  Mod.  175. 

Bacon,  Q.C,  and  T.  Stevens,  for  the  specialty 
creditor. 

The  widow  had  made  herself  executrix  de  son  tort; 
the  arrangement,  therefore,  of  April,  1861,  being 
made  solely  for  her  benefit,  could  not  be  supported. 
The  defendant  having  neither  proved  the  will  nor 
acted  as  executor,  there  was  no  ono  to  whom  the 
specialty  creditor  could  give  notice  of  his  debt.  The 
simple  contract  debts  were  paid  before  the  testator' 
death  was  known  in  England. 

They  cited, 

Oxenham  V.  Clapp,  2  B.  ft  Ad.  809  ; 
Hawkins  v.  Hay,  uH  suprA, 

Schomherg,  for  the  plaintiff. 
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C,  T.  Simpscnf  in  reply. 

Knight  Bruce,  L.J.,  said,  that  the  widow,  having 
paid  the  testator's  debts  out  of  her  own  pocket, 
became  entitled  to  stand  in  the  place  of  the  creditors  ; 
and  the  executor  afterwards  acting  with  perfect 
honesty,  and  without  notice  of  any  superior  debt, 
allowed  her  to  recoup  herself  out  of  the  furniture, 
which  had  been  duly  valued.  In  the  absence  of  fraud, 
there  was  no  room  for  the  argument  founded  on  the 
suggestion  of  the  widow  being  executrix  de  son  tort. 
There  was  nothing  exceptional  in  the  present  case ; 
and  the  payments  in  question  ought  to  be  allowed. 

Turner,  L.J.,  said,  that  he  was  inclined  to  think 
that  it  would  require  something  like  fraud  to  vitiate 
the  payment  by  an  executor  of  a  simple  contract  debt, 
without  notice  of  a  specialty  debt  In  this  case,  at  all 
events,  the  executor  could  not  be  charged  with  im- 
reasonable  haste,  ten  months  having  elapsed  before  he 
adopted  the  payment  of  the  simple  contract  debts. 
The  fact  that  the  widow  paid  them  immediately  after 
the  testator's  death,  was  immaterial,  as  she  stood  in 
the  place  of  the  creditors.  Considering  the  delay 
necessarily  incurred  in  obtaining  the  will  from  Ceylon, 
the  executor  could  not  be  expected  to  defray  the 
payment  of  debts  until  he  could  obtain  probate  in 
England.  The  certificate  must  be  varied,  by  allowing 
the  payment  of  the  simple  contract  debts.  Costs  of 
all  parties  out  of  the  estate. 


Master  Of  the  Bolls.  |  tann  i..  Tank. 
8  June,  2  Jult,  1863.       i 

Will — Falsa   descriptio — Latent  Ambiguity — 
Extrinsic  Evidence, 

A  devise  of  **  two  improved  ground-rents  in  the 
Queen*s  Boad,  JDalston"  The  testator  had  iw  such 
ground-rents,  hut  owned  one  ground-rent  issuing  in 
respect  of  houses  in  the  immediate  neighbourhood  of  the 
Queen's  Road,  in  the  parish  of  H;  and  another  issuing 
in  respect  of  houses  in  the  parish  ofS,  not  in  the  imme- 
diate neighbourhood  of  the  QueevCs  Road,  The  houses 
in  H  and  8  were  about  a  quarter  of  a  mile  out  of 
XkUston.—^ 

Held,  that  the  ground-rents  in  ff  and  8  passed  under 
the  above  description. 

Special  Case.  Edward  Tann,  by  his  will,  dated 
19th  of  September,  1859,  gave  and  devised  to  the 
plaintiff,  James  Tann,  certain  freehold  houses,  "situate 
in  Hope  Street,  Hackney  Road,  in  the  parish  of 
Bethnal  Oreen,  in  the  county  of  Middlesex,  likeunse 
the  two  improved  groundrrents  in  the  Queen*s  Road, 

The  testator  had  no  ground-rents  in  the  Queen's 
Koad,  Dalston,  properly  so  called,  but  he  was  at  the 
time  of  making  his  will,  and  of  his  death,  possessed  of 


two  improved  leasehold  ground-rents,  created  \s^  tm 
several  indentures  of  lease,  the  one  compnsiiig  pre- 
mises situate  in  the  parish  of  Shoreditch,  in  streets 
running  out  of  or  fronting  the  Queen's  Road,  ifore* 
said;  and  the  other,  comprising  premises  ntoatein 
the  parish  of  Hackney,  which  adjoins  the  puiik  d 
Shoreditch.  None  of  the  premises  comprised  in  these 
leases  were  situate  in  the  ward  of  Dalston,  but  at  a 
distance  of  about  a  quarter  of  a  mile  from  it. 

The  will  contained  dispositions  (nomiwAm)  of 
several  other  leasehold  houses  belonging  to  the  tes- 
tator, but  no  further  reference  to  his  ground-rents  io 
the  parishes  of  Hackney  and  Shoreditch.  The  plaintiil, 
James  Tann,  and  one  of  the  defendants,  were  appointed 
executors. 

The  question  for  the  Court  was,  whether ornot the 
groimd-rents  in  Hackney  and  Shoreditch  passed  inuier 
the  description  of  **  the  two  improved  ground-rents  in 
the  Queen's  Road,  Dalston." 

CoUrdl,  for  the  plaintiff,  James  Tann. 
Ist  There  is  a  latent  ambiguity,  and  extnnuc  en- 
deuce  is  admissible  to  explain  the  mistake, 
Selwood  V.  Mildmay,  3  Yes.  306. 
2nd.  The   Hackney  and   Shoreditch  gronnd-wnts 
passed  to  plaintiff,  notwithstanding  the  false  descrip- 
tion, 

Doe  d.  Humphreys  v.  Roberts,  5  B.  &  Aid.  407 ; 
HaH  V.  Tulk,  2  De  G.  M.  &  0.  300. 

W,  Morris,  for  the  defendants  (the  co-execotor  snd 
the  residuary  legatees),  contrd  on  the  second  point  H» 
cited,  on  the  question  of  proximity. 
Doe  d.  Dell  v,  Pigott,  7  Taunt.  552. 

2  July,  1868. 

The  case  having  stood  over  for  the  purpose  of  pro- 
curing a  plan  of  the  property,  it  was  mentioned  iguQ 
this  day,  when 

The  Master  of  the  Rolls  said,  he  was  of  opinion 
that  the  ground-rents  in  Shoreditch  snd  Hscknef 
passed  to  the  plaintiff.  The  bequest  was  of  "t^o 
improved  ground-rents  in  the  Queen's  Road,  Dalston. 
Literally  and  in  fact  the  testator  had  no  ground-rents 
in  the  Queen's  Road,  Dalston,  but  he  had  four  hotiaes 
in  a  street  which  was  a  continuation  of  the  Qneets 
Road,  in  the  parish  of  Shoreditch.  If  the  testator 
had  simply  given  his  ground-rents  in  the  Queen  i 
Road,  Dalston,  without  saying  how  many,  his  Hononr 
would  have  held  that  only  the  ground-rents  of  these 
four  houses  passed.  But  the  testator  used  the  word 
"  two,''  This  must  point  to  two  particular  demises. 
It  must  mean  ground-rents  to  which  he  was  entitled 
in  respect  of  two  sets  of  houses  comprised  in  two 
separate  leases.  These  ground-rents  were  to  bo  foond 
in  or  in  the  neighbourhood  of,  the  Queen's  Boad, 
Dalston,  and  included  the  ground-rents  issuing  » 
respect  of  the  houses  situate  in  Hackney,  as  well  ■* 
those  in  Shoreditch,    If  both  these  groniid4«ts  w«» 
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not  indaded  tiierem,  the  entire  gift  would  be  void 
for  uncertainty.  But  the  description  was,  in  his 
Honour's  judgment,  sufficiently  precise,  and  the  ques- 
tion submitted  to  the  Court  must  be  answered  in  the 
affinnatiye.  The  costs  must  be  paid  out  of  the 
testator's  residuary  estate. 


Kinderaley,  V.-0.  )   j^^  tylden's  Trust. 
26  Juvs,  1868.  ) 

Practice — Paynvent  of  Money  out  of  Court — 
Disentailing  Deed. 

Where  a  aum  in  Court,  repreaerUing  the  proceeds  of 
an  entailed  estcUe,  exceeded  200^.,  the  Court  refused  to 
aUow  it  to  be  paid  out  withotU  a  disentailing  deed. 

In  this  case  a  sum  of  964Z.  was  in  Court,  to  which 
two  tenants  in  tail,  by  the  custom  of  gavel-kind,  were 
entitled :  this  was  a  petition  for  the  payment  out  of 
Court  of  the  964/.,  and  the  Court  was  asked  to  dis- 
pense with  a  disentailing  deed. 

(r.  Ltuhingion,  for  the  petitioner,  cited. 
He  South  Sastem  Bailway  Company^  9  W.  R. 

404; 
Sowry  V.  Sowry,  6  Jur.  (n.  s.)  890. 

KiNDEBSLEY,  Y.-C,  said,  it  was  only  in  the  case  of 
small  sums  that  a  disentailing  deed  could  be  dispensed 
with.  It  would  be  unsafe  and  unsound  to  dispense 
with  it  in  dealing  with  sums  over  200Z. 


Stuart 
25  June 


,  V..C.      ( 

B,  1863.        } 


Reed  v.  Dou  Psdeo 
KoBTH  Del  Rey  Gold 
Company  (Limited). 


Practice — Specific  Performance — Reference  as 

to  Title, 

It  is  not  the  practice  of  the  Court  in  a  suit  for  specific 
performanee  to  direct  a  reference  as  to  title  on  Tnotion, 
where  any  other  substantial  ground  of  defence  vxndd 
still  remain. 

A  motion  hy  the  defendant  for  reference  as  to  title 
*'  vnthaut  prejudice  to  any  question  in  the  causey'*  re" 
fused  uriihco^. 

This  was  a  suit  for  the  specific  performance  of  a 
contract  for  the  sale,  by  the  plaintiff  to  the  defendants, 
of  some  mining  property  in  BraziL  The  defendants 
resisted  performance  on  two  grounds— 1st,  That  the 
plaintiff  could  not  make  a  good  title ;  2nd,  That,  even 
if  he  now  could,  he  had  failed  to  do  so  in  due  time  ; 
and  that,  under  the  circumstances  of  the  present  case, 
time  was  from  the  first,  or  at  all  events  had  eventually 
become,  of  the  essence  of  the  contract.  To  this  the 
plaintiff,  by  amendment,  replied,  that  any  delay  in  the 
performance  was  occasioned  by  the  wrongful  acts  of 
the  defendants. 


Bacon,  Q,C.  {Archibald  Smith,  with  him),  for  the 
defendants,  moved,  that  it  might  be  referred  to  the 
Judge  in  Chambers  to  inquire,  if  the  plaintiff  could 
make  a  good  title  and  when  it  was  first  shown  that 
such  title  could  be  made,  and  that  the  reference  should 
be  without  prejudice  to  any  question  in  the  cause: — 

1st.  It  will  be  argued,  that  a  reference  will  not  be 
directed  where  a  substantial  question  vnll  still  remain 
to  be  disposed  of  at  the  hearing.     But 
Foxlovx  V.  ArncocUs,  3  Beav.  496, 
is  an  authority  to   the    contrary.     See,   also,    Sug. 
V.  &P.  (3rded.) 

2nd.  There  may  be  a  reference  at  the  defendant's 
instance, 

Moss  V.  Matthews,  3  Ves.  279. 

Matins,  Q.C.,  and  Fry,  for  the  plaintiff,  wore  not 
called  on. 

Sttjabt,  Y.-C,  after  stating  the  facts  as  above 
set  forth,  said  that  the  defendants,  having  thus  two 
grounds  of  defence,  desired  a  reference  as  to  title, 
without  waiving  their  other  objection.  Such  a  motion 
was  contrary  to  the  practice  of  the  Court.  In  Witley 
V.  Cottle  (1  Sim.  &  Stu.  174),  there  was  a  motion  for 
a  reference  on  bill  and  answer.  The  motion  was  sup- 
ported on  the  ground  that  there  was  no  substantial 
defence  other  than  the  defect  of  title  and  on  the 
authority  of  Lord  Eldon's  decision  in  Boehm  v.  Wood 
(1  Jac.  &  W.  419),  and  was  resisted  on  the  authority, 
Blyihe  v.  Elmherst  (1  Yes.  &  B.  1)  and  the  other 
cases  cited  by  Lord  St.  Leonards  (Y.  &  P.  352,  n.  x, 
3rded.). 

Sir  J.  Leach,  feeling  embarrassed  by  these  conflicting 
decisions,  desired  that  the  motion  should  be  made 
before  the  Lord  Chancellor.  It  was  so  made,  and  is 
reported  in  Turn.  &  R.  78, 

There  Lord  Eldon,  after  laying  it  down  that  the 
Court  would  look  into  the  answer  to  see  that  the  other 
grounds  of  defence  were  not  frivolous,  said  that  he 
would  do  so  in  that  case.  He  did  so,  and  on  a  sub- 
sequent day  said,  ''The  objection  which  has  been 
made  to  this  motion  is,  that  this  is  not  a  case  in 
which  the  defendant  puts  the  matter  upon  the  question 
of  title  merely,  but  insists  that  time  was  of  the 
essence  of  the  contract,  and  that  if  a  good  title  can 
now  be  made  he  is  not  bound  to  take  it.  .  .  .  It  seems 
to  me  that  the  short  way  of  disposing  of  this  case  will 
be  to  set  the  cause  down  upon  bill  and  answer,  and 
discuss  the  point  whether  the  nature  of  the  property 
does  make  time  of  the  essence  of  the  contract." 

Thus  Lord  Eldon  evaded  the  difficulty  which  his 
decisions  had  created. 

The  rule  of  the  Court,  however,  remained  unaltered, 
that  unless  the  other  grounds  of  defence  were  mani- 
festly frivolous,  it  was  not  the  practice  of  the  Court, 
on  the  application  of  either  party,  to  make  a  reference 
on  motion. 

But  it  was  said  that  Lord  Langdale  decided  the 
contrary  in  Fooclowe  y.  Amooats.    But  there  no  one  of 
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the  cases  above  mentionod  was  cited  in  behalf  of  the 
motion,  and  the  only  anthority  refeired  to  was  the  5th 
General  Order  of  the  9th  of  May,  39  (Cons.  Order,  20). 
The  words,  ^*  without  prejadice  to  any  question  in  the 
cause,**  were  taken  firom  that  Order.  His  Honour, 
therefore,  had  no  doubt  that  it  was  by  reference  to  it 
that  Lord  Langdale  decided,  and  not  upon  the  general 
principle.  In  the  present  case  it  is  plain  that  the 
title  might  eventually  turn  out  to  be  of  no  importance. 
It  was  not,  therefore,  a  case  for  a  reference  on  motion. 
The  motion,  however,  was  well  intended,  and  he  should 
refuse  it  without  costs. 


Stoart,  y.-0.    )    Turner  r.  BuRKiNSHAW. 
26  June,  1868.      ) 

Practice — Production  of  Documents — Motion  hy 
Defendant  before  Answer. 

A  plaintiff  is  not  Ummd  to  froduee  accounts  and 
documents  for  tJhe  itupeeUon  of  a  defendant  htfon 
anstoer,  even  though  they  he  referred  to  in  the  bUl^ 
where  theohject  of  the  stiU  relates  to  the  accuracy  of  those 
accounts  and  documsnU, 

This  was  a  motion  by  the  defendant,  asking  that  he 
might  be  allowed,  for  putting  in  his  answer,  a  month 
from  the  [time  when  certain  accounts  and  docu* 
ments  in  the  possession  of  the  plaintiff  had  been 
produced  for  inspection.  The  suit  was  instituted 
by  the  plaintiff  against  the  defendant,  who  had  been 
his  agent  and  collector  of  rents,  for  the  purpose  of 
obtaining  true  accounts ;  and  the  bill  alleged  that 
certain  accounts,  which  were  particularly  described, 
and  which  had  been  rendered  by  the  defendant,  were 
not  accurate  accounts.  The  defendant  now  asked  that 
he  might  be  allowed  a  month  to  put  in  his  answer  after 
the  plaintiff  should  have  produced  these  accounts,  and 
he  should  have  been  allowed  to  inspect  and  copy 
tJienL 

Bacouy  Q»C.f  and  W.  Foster,  for  the  defendant, 
azgoed  that  it  woold  be  in  accordance  with  practice 
and  justice  that  the  delndant  in  putting  in  his  answer 
should  be  enabled  to  put  in  a  fcdl  and  sufficient 
aiunrer,  and  that  when  it  appeared  frran  the  bill  itself 
tliat  this  would  be  impossible  without  the  production 
of  documents  in  the  plaintiff's  possession,  the  defen- 
dant had  a  right  to  require  such  documents  to  be 
produced  for  his  inspection,  and  to  take  copies  of 
them.    They  referred  to 

Princess  of  Waksr.  Lord  Liverpool^  1  Swans.  114 ; 

Shepherd  v.  Morris,  1  Boav.  175  ; 

Taylor  v.  ffemming,  4  Beav.  235  ; 

Jonesv,  Lewis,  3  S.  & S.  242  (but  see  4  Sim.  824)  ; 

Bate  V.  Bate,  7  Bear.  528  ; 

ffalHday  ▼.  Temple,  8  De  G.  M.  &  G.  96. 

Matins,  Q,C^  and  IMder,  for  the  plaintifl^  were  not 
calladupon. 


Stuart,  V.-C,  said,  that  the  motion  most  h 
refused,  inasmuch  as  this  case  wis  entirely  within  tlie 
mischief  pointed  out  by  Turner,  L.J.,  in  MaUidayi, 
Temple.  The  books  of  account  in  the  plaintiff's  pos- 
session were  essential  parts  of  his  evidence ;  and,  the 
object  of  the  suit  being  to  impagn  their  accuicj,  if 
he  were  to  allow  the  defendant  to  have  these  accounts 
before  him  while  framing  his  answer,  he  might  be  able 
to  frustrate  the  intention  of  the  plaintifil  The  motion 
must  be  refused  with  costs. 


Stuart,  V-C.    }     H0WARB«.BAWfWELL. 

26  Juke,  1863.    I 

Practice — Pat'tition — CommimmarL 

The  usual  cmd  proper  course  in  a  summmstohsti 
commissioners  appointed  for  a  partition,  vihen  ik 
parties  casmot  agree,  is  for  each  side  to  name  a  caie» 
Ttumber  (generally  two),  and  for  a  portion  of  that  k  U, 
struck  out  hy  the  opposite  side,  and,  ifnecessarHf  ts  ord^ 
to  secure  an  uneven  nuniber,  for  one  ammimmr  tc  U 
appointed  hy  the  Court, 

This  was  a  motion  to  diachaige  an  order  made  in 
Chambers  to  have  commissioners  appointed  for  a  par- 
tition. The  pLuntiff  applied  to  have  the  comousacmen 
appointed  by  each  side.  The  defendant  asked  that 
four  should  be  appointed  by  each  side,  h*bertyl)euig 
given  to  each  of  the  opposite  sides  to  striks  out  two. 

McUins,  Q.C.,  Greene,  Q,a,  Freeling,  and  0A(^ 
Morgan,  appeared  for  the  various  parties. 

Stuart,  V.-C,  said,  that  the  usual  and  proper 
course  was  for  each  party  to  appoint  two  comaiis- 
sionen,  one  of  these  to  be  struck  out,  and,  in  order  to 
secure  an  uneven  number,  for  the  Judge  in  Chambers, 
if  necessary,  to  appoint  a  conmussioner.  Here,  he 
should  allow  the  plaintiff  to  nominate  four  commii- 
sioners,  and  the  defendant  four,  two  of  each  foni  to 
be  struck  out^  and  he  sfamild  himself  nonuDate  a 
fifth. 


Stuart,  V.-C.  1  auoaBRsoH  •.  CHAnwiot 
27  June,  1863.   J 

PrOfCtice — Specific  Performanee — DeaA  ^ 

Vendor — Cotts, 

Where  a  person,  having  contracted  to  seU  or  Icsn 
an  estate,  dies  leaving  a  wUl,  whkh  renders  the  uistiiH'' 
turn  of  a  suit  for  specific  performance  nsees8Ba%  ^ 
estate  must  hear  the  costs  :— 

Secus,  if  he  dies  intestate. 

Thomas  Chadwick,  being  entitled  to  an  estate  in  fc* 
simple  in  a  house  in  Throgmorton  Street  (snlgect  to  * 
life  estate  in  George  Thorn),  covenanted  to  gnn^  * 
lease  thereof  to  the  plsintx^  to  eomaenoeat  fbsn' 
death. 
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After  having  entered  into  this  covenant  he  made  lua 
win,  under  which  the  house  in  question  was  settled  on 
the  defendant  Sarah  Chadwick  for  life,  with  renuiinder 
to  his  children,  some  of  whom  were  infants,  and  one 
resident  in  Australia.  Sarah  CEhadwiok  was  the  sole 
executrix  of  the  wilL 

Thorn  being  now  dead,  the  pUdntiff  £led  his  bill  for 
specific  performanoe. 

No  resistance  was  offered  to  the  relief  prayed ;  but 
the  defendants  contended  that  there  should  be  no  costs 
on  either  side. 

WiUiams,  for  '&e  plaintiff. 

The  suit  is  rendered  necessary  by  the  plaintiff's  will, 
and  his  assets  ought  to  bear  the  costs. 

Sheffield^  for  the  defendants. 

The  suit  in  rendered  necessary  by  the  act  of  Gk)d, 
and  each  party  should  bear  his  own  costs, 
Sanson  v.  Lake,  2  T.  &  C.  328  ; 
ffinder  v.  Sireeten,  10  Hare,  18 ; 
ScoU  v.  Scott,  11  "W.  E.  766. 

Stuakt,  V.-C,  said,  that  the  principle  applicable 
to  cases  of  this  nature  was  correctly  laid  down  in 
ffiiuler  V.  Sireeten  (loc,  cU,),  The  estate  of  a  vendor 
or  covenantor  was  not  to  be  visited  with  costs  for  an 
act  over  which  he  had  no  control.  If  a  suit  was 
rendered  necessary  by  the  vendor  having  died  intestate, 
and  his  estate  having  descended  on  an  infant,  each 
party  bore  his  own  costs.  But  that  rule  had  no  appli- 
cation in  tbe  present  case.  Here  a  man  entered  into 
a  covenant,  binding  his  assets,  and  then  died,  having 
made  a  wHl  inconsistent  with  its  perfonnance.  That 
was  an  act  over  which  he  had  control,  and  his  estate 
must  bear  the  expense  that  it  occasioned. 


"Wood 

20,  25  Jtj2?e 


Peto  v.  The  Brighton, 
uckfield,  and  tun- 
BRiDGE  Wells  Rail- 
"WAY  Company. 


fSpeci/ic   Performance — Negative  Injunction  — 
Convbrmct  to  make  a  Railway. 

Where  a  contract  does  not  corUain  an  express  negative 
covenant^  the  Court  wUl  not  interfere  by  injunction  to 
prevent  one  of  (he  parties  acting  contrary  to  the  contract, 
unless  the  coniraet  he  such  that  the  Court  can  do  justice 
on  both  sides. 

Thereforey  the  Court  refused  to  restrain  a  railway 
company  from  dealing  with  shares  which  were  to  he 
the  remuneration  of  the  persons  who  had  contracted  to 
make  the  line. 

The  plaintiffs  in  this  suit  were  Uessra.  Peto  & 
Betts,  contractors ;  the  defendants  were,  the  Brighton, 
TJckfield,  and  Tunbridge  Wdk  Bailway  Company, 
J.  Gary,  H.  H.  Fox,  and  B.  O'Brien  Jameson,  the 
directors  of  that  company;  the  London,  Brighton, 


and  South  Coast  Bailway  Compuiy,  and  two  of  its 
directevs. 

The  first'named  company  were  ineorporated  by  an 
Act  of  Parliament,  passed  in  1891  ;  end  were  thereby 
authorised  to  construct  a  line  of  nnlway  from  Tun- 
bridge Wells  to  Uckfield.  In  Becember,  1862,  the 
company  applied  to  Mr.  C.  H.  BoviD,  an  engineer,  to 
make  arrangements  with  Hsbbib.  Peto  &  Betts,  to  con- 
struct the  line,  in  accordance  wi&  plans  and  sections 
supplied  l^  him  ;  and  on  the  2nd  of  Februaiy,  1868, 
the  defendants,  Oary,  Fez,  and  Jameson,  as  directors 
of  the  company,  signed  and  sent  to  Bovill^  a  letter  in 
the  following  terms  : — 

' '  We  hereby  authorise  yon  to  agree  witii  Messrs.  Peto 
&  Betts,  on  our  behalf,  to  execnte  the  works  of  our 
railway,  in  accordance  with  the  plans  and  sections 
supplied  to  them  by  you,  te  the  smn  <tf  215,0002., 
payable  by  65,0001^.  in  debentozw,  bearing  five  per 
cent  interest,  and  the  balance  in  idaares  of  the  com- 
pany taken  at  par,  the  payments  to  be  made  in  the 
usual  way  as  the  works  progress." 

On  the  23rd  of  February,  an  agreement  in  writing 
was  signed  by  Bovill^  on  beiudf  of  the  company,  and 
by  the  plaintiff  Betts,  on  behalf  of  Messrs.  Peto  &; 
Betts,  whereby  the  last-mentioned  firm  agreed  *'  to 
make  the  Tunbridge  Wells  and  Uckfield  Railway 
Works,  in  accordance  with  the  plims  and  sections 
supplied  to  them,  for  the  sum  of  215,0002.,  terms  of 
payment  and  all  other  conditions  as  stipulated  in  the 
directors*  letter  of  authority."  On  the  same  da.y 
Bovill  informed  l^e  dii^ctom,  by  letter,  that  the  con- 
tract had  been  concluded  ;  and  also  attended  a  meeting 
of  the  directors,  when  the  terms  of  the  contract  were 
discussed,  and  the  matter  was  treated  us  settled. 

During  the  negotiations  with  Messrs.  Peto  k.  Betts, 
the  directors  were  endoavouxing  to  «ffeot  an  amange- 
ment  for  the  sale  and  transfer  of  their  line  to  the 
London,  Brighton,  and  Soul^  Coast  Bailway  Company. 
Accordingly,  an  agreement  was  entered  into  about  the 
2Srd  of  February,  though  it  was  not  formally  concluded 
till  the  18th  of  March,  whereby  the  London,  Brighton, 
and  South  Coast  Railway  Company  were  to  obtain  the 
sole  control  and  management  of  the  Brighton,  Uckfield, 
and  Tunbridge  Wells  Railway,  and  the  privilege  of 
constructing  the  same  ;  and  the  whole  of  the  deben- 
tures, and  three-fourths  of  the  shares  of  the  latter 
company,  were  to  be  disposed  of  to  nominees  of  the 
London,  Brighton,  and  South  Coast  Company. 

In  consequence  of  this  agreement  the  contract  with 
the  plaintiffs  was  repudiated  by  the  company  in  a 
letter  written  by  the  secretary  to  Bovill  on  the  25th 
of  February. 

On  the  16th  of  March  the  bill  in  this  suit  was  filed, 
which  alleged  that  if  those  arrangements  were  carried 
out,  there  would  not  be  shares  or  debentures  sufficient 
for  the  payment  of  the  plaintifis  :  and  also  that  the 
agreement  was  contrary  to  the  Act  incorporating  the 
Uckfield  Company,  and  prayed  tiiat  it  might  be  de- 
claced  that  the  contraet  of  the  S3rd  of  February 
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was  valid  and  binding  on  the  Brighton,  Uckfield, 
and  Tunbridge  Wells  Hailway  Company,  and  that 
the  last-named  company,  and  the  directors  thereof, 
might  be  decreed  specifically  to  perform  the  same, 
the  plaintiffs  being  wUling  on  their  part  to  per- 
form the  same;  that  the  same  company  might  be 
restrained  by  injunction  from  permitting  the  Lon- 
don, Brighton,  and  South  Coast  Railway  Company, 
or  any  person  or  persons  other  than  the  plaintiffs,  to 
construct  the  railway  and  works  mentioned  in  the 
contract,  and  that  they  and  the  London,  Brighton,  and 
South  Coast  Bailway  Company  might  be  restrained 
from  dealing  with  the  215,0002.  shares  and  debentures 
agreed  to  be  applied  in  payment  for  the  construction 
of  the  railway  and  works  under  the  contract,  and  from 
entering  into  an  agreement,  or  doing  or  causing  to  be 
done  anything  whereby  the  line  of  railway  and  works 
might  be  constructed  otherwise  than  in  accordance 
with  the  Act  of  1861,  or  whereby  the  plaintiffs  might 
bo  prevented  or  hindered  from  performing  and  having 
the  full  benefit  of  their  contract. 

Messrs.  Peto  &  Betts  had  incurred  some  expense 
in  going  over  the  proposed  line  with  the  plans  furnished 
to  them ;  but  had  not  actually  executed  any  portion  of 
the  works. 

The  case  now  came  on,  on  amotion  for  an  ix\junction 
in  the  terms  prayed  for  by  the  bill. 

Evidence  was  gone  into  at  considerable  length  on 
the  part  of  the  defendants  with  the  view  of  showing 
that  BoviU's  authority,  as  given  by  the  letter  of  the 
2nd  of  February,  had  been  revoked  by  parol  on  the 
same  day ;  and  that,  in  the  subsequent  transactions, 
including  those  of  the  23rd  of  February,  he  had  acted 
as  the  agent  of  the  plaintiffs,  and  not  of  the  Uckfield 
Company.  His  Honour  was,  however,  of  opinion, 
that  so  far  from  this  case  being  made  out,  it  was  dear 
that  the  Uckfield  Company  had  been  guilty  of  a  gross 
breach  of  faith  towards  the  plaintiffs. 

The  alignments  of  Counsel  were  mainly  directed  to  the 
question,  whether  the  contract  was  of  such  a  nature,  that 
the  Court  could  give  the  rcUef  sought  by  the  motion. 

Criffwrd,  Q,0,,  and  DrucCf  for  the  plaintiffs. 

1st  This  is  a  contract  to  execute  works  for  remune- 
ration, not  in  money,  but  in  shares.  The  Court  will 
decree  specific  performance  of  a  contract  for  a  sale  of 
shares, 

JhiTieufl  V.  Albrecht,  12  Sim.  189. 

2nd.  This  is  not  the  case  of  the  company  seeking  to 
enforce  specific  performance  against  the  contractor,  but 
of  the  contractor  seeking  to  prevent  the  company  from 
parting  with  specific  chattels  which  are  to  form  his 
remuneration.  And  the  contractor,  under  the  cir- 
cumstances, is  entitled  to  an  ii\j  unction  on  the  prin- 
ciples laid  down  in 

Lumley  v.  Wagrur,  1  De  G.  M.  &  G.  604 ; 
De  McUtoa  v.  Gibson,  4  De  G.  &  J.  276. 

Sir  H,  Cairwy  Q.C.,  for  the  Uckfield  company. 
Ist.  The  plaintiffs  are  to  receive  certain  chattels  in 


return  for  the  performance  of  certain  acts.  Unless  the 
Court  can  undertake  the  superintendence  of  sadi  actj> 
(which  it  manifestly  cannot  in  the  present  case),  it  wiH 
not  grant  an  ii\junction« 

In  considering  whether  the  jurisdiction  onghttobe 
exercised,  the  present  case  must  be  treated  as  if  the 
company  were  plaintiffs, 

OgSien,  v.  FossUk^  1  N.  B.  143  ; 
Farebrother  v.  Arkell  (unreported) ; 
Stocker  V.  Wedderbuni,  3  K.  A;  J.  393  ; 
SoiUh   Wales  Bailway   Company  v.  Wytha^  1 
K.  &  J.   186 ;  s.  c.  on  appeal,  5  De  G.  M. 
&  G.  880 ; 
Pickering  v.  Bishop  of  Ely,  2  Y.  &  C.  249 ; 
Johnson  V.  Shretoslniry  and  Birmingham  BaUvsj/ 

Company,  3  De  G.  M.  &  G.  914  ; 
Rome  V.   London  and  North  Western  BaOwaji 
Company,  10  W.  B.  170. 
He  pointed  out  that,  in  event  of  the  fiulnre  of  the 
plaintiffs  to  perform  their  part  of  the  contract,  the 
defendants  would  be  unable  to  obtain  any  compensatioa 
for  the  depreciation  in  value  of  the  shares  which  it  wis 
sought  to  tie  up. 

2nd.  The  contract  is  too  uncertain  to  be  enforced ; 
though  plans  have  been*  supplied  by  Boyill,  they  are 
only  such  as  are  deposited  for  Parliamentarf  porposes, 
not  working  plans  :  the  payments  are  also  stipulated 
to  be  made  "  in  the  usual  way,"  which  was  considered 
objectionable  in 

Ogden  v.  Fossick,  loe,  cU, 
8id.  The  shares  are  all  gone :  under  the  agreement 
with  the  Brighton  Company  they  have  been  disposed 
of  to  the  public. 

Speed,  and  F.  Waller,  on  the  same  side. 
Ist  The  directors  could  not  grant  such  an  anthoritj 
as  that  contained  in  the  letter  of  the  2nd  of  Febnarj : 
and  the  contract  is,  therefore,  not  binding  on  the 
company. 

Kirk  V.  Bromley  Union,  2  Pk  640  ; 
Jackson  v.   North    Wales  BaUway  Compmift  ^ 
Bail.  Ca.  112. 
2nd.  This  contract  contains  none  of  the  naoal  pro- 
visions relating  to  the  superintendence  of  the  worb ; 
and  the  directors  would  be  liable,  if  anything  went 
wrong,  for  a  breach  of  trust  in  entering  into  sach  t 
contract.     The  Court  will  not  compel  specific  per- 
formance of  a  contract  which  might  lead  to  a  breach 
of  trust, 

Shretpsbury  and  Birmingham  BaUway  C(mp(f^l! 

Y^iifprth  Western  BaUway  Company,  6  E  of  L 

'    Ca.  118. 

3rd.  The  contract  is  one  which  the  Court  will  ^ot 

specifically  enforce,  by  reason  of  the  want  of  nmtnab^» 

Soulh  Wales  BaUway  Cmnpanyr.  Wythes,  loe. cit.; 

Jaeksonr,  North  Wales  BaUway  Company,  loc  <* » 

Seatheote  v.  N<nih  StafforddUre  BaUuray  (^ 

pony,  2  Mac.  k  G.  100  ; 
JHeMehsen  v.  CaNmm,  2  Ph.  52. 


4  JULT,  186S.] 


THE  NEW  EEPORTS. 


417 


Mtj  Q,C:,  and  /.  J7.  Taylor,  for  the  London, 
Brijhton,  and  South  Coast  Railway  Company. 

Tie  cases  in  which  the  Court  grants^  a  nogative 
injuiction,  when  it  cannot  decree  performance  of  the 
who'ie  of  the  agreement,  may  be  divided  into  two 
clasies, 

1st.  Where  the  plaintiff  has  performed  his  part  of 
the  igreement. 

2ixl.  Where  he  comes  offering  to  do  all  that  he  can 
be  rquired  to  do  in  order  that  the  defendant  may  be 
called  on  to  perform  his  part 

In  the  second  class  of  cases,  where  that  which  is  to 
be  done  by  the  plaintiff  can  be  done  at  once,  as  for 
example  if  it  were  the  execution  of  a  deed,  the  Court 
grants  the  injunction :  but  if  something  is  to  be 
done  from  time  to  time,  the  injunction  is  refused, 
as  it  ought  to  be  in  the  present  instance. 

Oiffard,  in  reply,  commented  on,  and  distinguished 
the  cases  cited  by  Sir  H,  Cairns,  and  relied  on, 
Lumley  v.  Woffner,  loc,  cit. ; 
De  MaUos  v.  Q-ihaon,  loc  cU, 

Wood,  V.-C,  said  that,  from  the  first  his  great 
difficulty  in  the  case  had  been  this,  that  if  the  defen- 
dants were  restrained  from  parting  with  their  shares, 
it  could  only  be  on  the  engagement  of  the  plaintiffs 
to  perform  their  part  of  the  contract  Now,  it  was 
necessary  that,  where  such  an  engagement  was  entered 
into,  the  Court  should  have  some  control  over  it; 
otherwise  the  defendants  would  be  prevented  from 
dealing  with  their  property,  and  yet  the  Court  would 
be  without  the  means  of  securing  to  them  the  benefit 
of  the  agreement,  for  the  execution  of  which  that 
property  was  to  be  the  consideration. 

After  commenting  on  the  facts  of  the  case, 
and  remarking  that  it  was  now  established  by 
Ik  MaUos  V.  Qihson,  that,  in  order  to  obtain  a 
negative  injunction  it  was  not  necessary  that  an 
express  negative  covenant  should  be  contained  in 
the  contract,  his  Honour  proceeded  to  observe  that, 
m  the  present  case,  the  Court  was  asked  to  pre- 
vent any  dealings  with  certain  shares  of  a  company, 
because  that  company  had  acted  contrary  to  their 
agreement  But,  before  making  such  an  order,  the 
Court  must  see  that  it  could  do  justice  to  both  parties. 
Now,  in  the  case  of  De  MaUos  v.  Oihaon,  the  plaintiff 
had  fulfilled  his  part ;  and,  in  Lumley  v.  Woffner,  not 
only  was  the  plaintiff  most*  anxious  to  secure  the 
services  of  Miss  Wagner,  but  any  failure  of  duty 
on  his  part  would  have  been  amply  compensated  by 
damages  awarded  to  the  defendant.  Here,  however, 
the  injunction  could  only  be  granted  on  the  faitlT  th&t 
the  plaintiffs  would  perform  their  contract ;  for  it  was 
beyond  the  power  of  the  Court  to  compel  them  to  do  so* 
If  they  failed,  the  Court  could  not  give  the  parties  any 
due  remedy :  for  it  would  be  no  remedy  then  to  permit 
the  defendants  to  deal  with  their  shares,  which  must 
necessarily,  meanwhile,  have  become  depreciated  in 
value.    In  this  point  of  view,  Offdm  r.  Fossick  was  of 


importance.  His  Honour  then  cited  the  judgment  of 
the  Lords  Justices  in  the  latter  case,  pointing  out 
that  the  bill  had  been  dismissed  on  the  ground  that 
the  agreement  there  sought  to  be  enforced  could  not 
be  severed  into  two  jmrts,  but  was  one  entire  contract 
containing  stipulations  which  could  not  be  enforced 
by  the  Court. 

If  then,  he  continued,  the  plaintiffs,  being  under  an 
undertaking  to  the  Court,  either  expressed  or  implied, 
to  complete  their  agreement,  should  break  down  in 
the  middle  of  it,  the  defendants  could  not  be  placed 
in  the  position  intended  by  both  parties,  when  the 
contract  was  entered  into  ;  on  the  one  hand,  the  rail- 
way would  not  be  made ;  on  the  other,  the  shares 
would  be  depreciated  in  value.  It  was  impossible, 
under  these  circumstances,  for  the  Court  to  do  justice ; 
and,  therefore,  it  would  not  interfere. 

Minute. — Motion  refused,  without  costs,  as  against 
the  Uckfield  Company  :  the  costs  of  the  London, 
Brighton,  and  South  Coast  Bailway  Company  to  be 
costs  in  the  cause. 

Wood,  V.-C.    I   Hughes  v.  Jones. 
80  Jttne,  1863.     J 

Will — Ccmstruction — Emdtuiry  Devise — WUls 
Actf  8.  24 — Purchase  tvith  Savings  of  S^aarate 
Estate  of  Married  Wwnan — Covenant  to 
Settle  After-acquired  Property, 

A  testatrix,  having  a  general  pouxr  of  appointment 
reserved  to  her  by  her  marriage  settlement,  by  her  will 
gave  a  devise  and  bequest  of  all  her  residuary  estate, 
except  so  much  thereof  as  might  remain  subject  to  the 
trusts  of  Tier  marriage  settlement  by  reason  of  no 
specific  disposition  of  any  part  thereof  having  been 
made  by  her  under  the  power  for  that  purpose  therein 
contained,  and  of  which  that  general  devise  and  bequest 
was  not  to  be  taken  as  in  execution : — 

Held,  that  she  did  not  thereby  except  property  sub- 
sequently purchased  with  savings  out  of  her  separate 
estaJte,  which  was  conveyed  to  uses  similar  to  those  con- 
tained in  the  settlement — 

Qxuere,  whether  sect.  2iofthe  Wills*  Act  would  apply 
to  the  construction  of  a  clause  excepting  property  from 
the  operation  of  a  wiU — 

Semble,  a  purchase  toith  savings  out  of  separate 
e^ate  is  not  affected  by  a  covenant  to  settle  after-acquired 
property. 

On  the  occasion  of  the  marriage  of  Margaretta 
Nicholl  with  her  husband,  David  KichoU,  in  the 
year  1888,  certain  hereditaments  were  settled,  sub- 
ject as  to  part  of  them  to  a  term  of  ninety-nine 
years  therein  to  such  uses  as  Margaretta  NichoU 
should  by  deed  or  will  appoint,  and  until  or  in  default 
of  such  appointment  to  the  use  of  trustees  during 
the  life  of  Margaretta  NichoU,  in  trust  to  pay  the 
rents  and  profits  to  her  and  her  assigns  during  her 
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life ;  and  alter  her  deatli,  sabject  to  a  term  of  500 
years,  for  raising  portions  for  yomiger  children  of  the 
marriage,  to  the  nse  of  the  first  and  other  sons  of  the 
xoarnage  snccessiTely  in  tail  male^  with  remainder  to 
the  use  of  the  danghters  of  the  mairiage,  as  tenants 
in  common  in  tail ;  and,  in  default  of  issue,  to  the 
use  of  Margaretta  Nicholl  in  fee.  The  settlement  con- 
tained a  proviso,  that,  in  case  at  any  time  or  times 
during  the  then  intended  coyertnre  any  real  estate,  or 
other  property,  whether  real  or  personal,  should  come 
to  or  vest  in  David  l^ichoU,  in  Margaretta  Bowen 
Kicholl's  right,  or  in  Margaretta  Nicholl  herself,  by 
descent,  devise,  limitation,  gift,  or  otherwise,  then 
and  in  such  case  the  same  should  be  conveyed  and 
assured  to  the  same  uses,  trusts,  and  intents  and 
purposes  thereinbefore  declared  and  expressed  con- 
cerning the  hereditaments  thereby  granted  and 
released. 

The  marriage  took  place  on  the  9th  of  May,  1838. 
On  the  18th  of  August,  1888,  Mrs.  Kicholl  made  her 
will,  and  thereby,  after  devising  and  appointing  rari- 
ous  portions  of  her  property,  she  gaye,  devised,  and 
bequeathed  the  residue  of  her  real  and  personal  pro- 
perty (except  such  real  and  personal  estate  as  might 
remain  subject  to  the  trusts  of  her  marriage-settle- 
ment by  reason  of  no  specific  disposition  of  any  part 
thereof  having  been  made  by  her  imder  the  power  for 
that  purpose  therein  contained,  and  of  which  that 
general  devise  and  beqoest  waa  not  to  be  taken  as  in 
execution)  for  the  benefit  of  her  children,  and,  in  case 
she  should  have  no  child  who  should  survive  her, 
then  to  the  persons  in  the  veill  named. 

In  1854,  Mrs.  KichdU,  with  savings  out  of  her 
separate  estate,  became  the  purchaser  of  certain  real 
estate,  which  by  a  deed,  dated  the  29th  of  December, 
1854,  was  conveyed  to  the  trustees  of  the  marriage 
settlement  to  uses  expressed  in  the  same  terms  as 
those  in  the  settlement  of  1888,  except  that  the  uses 
and  trusts  in  favour  of  the  children  of  the  marriage 
were  omitted. 

Mrs.  Nicholl  was  at  that  time  sixty  years  of  age, 
and  had  no  issue.  She  died  in  1858,  without  issue, 
and  leaving  her  husband  surviving  her. 

The  question  now  arose,  whether  the  hereditaments 
comprised  in  the  deed  of  1854  were  included  in  the 
exception  contained  in  the  will  of  1888. 

Sir  H,  Cairns,  Q.C.f  and  ffobhause,  Q.C,  (C,  T. 
SwanaUm  vrith  them),  argued  that  the  will  was  to  be 
construed  as  if  it  had  been  written  on  the  day  of 
the  death  of  the  testatrix :  that  the  limitations  in 
the  deed  of  1854  were  practically  those  of  the 
settlement,  it  being  at  tiiat  time  impossible  that  Mrs. 
NiohoU  should  have  any  children  :  and  that  the  effect 
was.the  same  as  if  the  uses  in  the  deed  of  1854  had 
been  declared  by  reference  to  the  uses  of  the  marriage- 
aettlement.  They  jfurther  contended  that  the  estate 
purchased  by  Mrs.  NichoU  was  bound  by  the  covenant 
o<mtained  in  the  settlement. 


The  Solicitar-Omeral  and  Giffard,  Q.C.  {W.  Ptam 
with  them),  denied  that  there  was  anything  in  sedn 
24  of  the  Wills'  Act  to  show  that  this  wOl  shooMbe 
construed  otherwise  than  on  the  day  it  was  ezecvUd, 
CoU  V.  Seott,  1  Mac  &  6.  518. 

The  question  was,  whether  the  property  comprised 
in  the  deed  of  1854  was  subject  to  the  tmsts  oi  ibe 
settlement  of  1838,  which  was  alone  mentioned  iitk 
wilL  As  a  matter  of  fact,  such  property  was  not  ssb- 
ject  to  these  trusts  ;  as  a  matter  of  law,  the  uses  f  eie 
different,  being  declared  by  different  instruments,  aid 
the  estatoB  vested  in  Mrs.  Nicholl  by  them  ibb 
different.  The  property  was,  therefore,  not  oooojoied 
in  the  ezoeption, 

WcUker  v.  ArwMnmg,  21  Beav.  284. 

The  covenant  to  settle  afker-sjcquired  property  cooU 
not  attach  to  the  property  comprised  in  the  deed  of 
1854,  as  it  was  purchased  with  the  savings  of  Mis. 
Nicholl's  separate  estate. 

ffobhouse,  Q,C.,  was  heard  in  reply. 

Wood,  V.-C,  after  reading  section  24  of  Ihe  ViUs' 
Act,  said,  that  in  this  case  the  testatrix  had  clearly 
expressed  a  contrary  intention  as  to  certain  property, 
and  it  only  remained  to  be  determined  what  tiat 
property  was.  A  nice  question  might  arise  in  con- 
struing a  will  framed  like  the  present,  as  to  vliether 
section  24  of  the  Wills'  Act  api^ed  to  what  was 
excepted  out  of  the  will ;  but  that  was  not  now 
before  him.  The  testatrix  had  exclnded  from  the 
operation  of  her  will  all  the  property  which  mi^t  te 
subject  to  the  trusts  of  her  marriage  setflemcm J^ 
reason  of  no  specific  disposition  of  any  part  »^^ 
having  been  made  by  her  under  the  power  ^^"^J*. 
tained  ;  thus  speaking  of  a  specific  instnnnent  and  d 
a  power  contained,  and  property  comprised  ther^ 
The  property  now  in  question  could  only  be  ea^ 
to  the  trusts  of  the  settlement  by  having  been  8D^ 
quently  to  the  date  of  the  will  conveyed  to  like  ^ 
and  he  could  not  hold  that  the  testatrix  id^^  ^ 
exclude  from  the  residuary  devise  property,  whicii 
not  hers  at  the  date  of  the  will,  was  not  included  fli 
the  settlement  of  1888,  and  which  was  the  8ubje^«' 
a  power  created  subsequently  to  the  date  of  the  wifl. 

It  was  unnecessary  to  decide  whether  this  V^^^ 
was  affected  by  the  covenant  to  settle  aft^*^^^ 
property ;  but  he  was  strongly  of  opinion  that  P^ 
chases  with  the  savings  of  separate  estoto  could  na* 
affected  by  such  a  covenant. 


Holroyd,  Oomr. }  j^^  cubkr 
80  Jm,  1868.     I 

Dumusal  of  PeHtumfor  Adjudiccdm-^ 

A  dMd  €f  CMigtmtsMt,  «*»*»•  **''^^^*^^^^ 
TUftcy  Ad,  1861,  txeeuied  prior  to  ^  ***^^ 
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gnmdfw  dismissing  the  pOiiian,  though  adfudieoHcn 
be  alteady  made  upon  it. 

Tht  19MA  section  of  the  seme  Act  applies  to  dllpeti' 
turn,  whether  adverse^  or  presented  ky  bankrupts  against 
themstlves. 

On  the  29th  of  May,  1863,  John  Clarke  executed, 
under  section  192  of  the  Baakraptcy  Act,  1861,  an 
asaigmnent  of  his  property  to  three  trnstees.  The 
assents  of  creditors  required  by  the  Act  to  the  deed 
were  obtained,  and  the  trustees  entered  into  pos- 
session. The  deed  contained  a  power  to  the  trnstees 
to  employ  the  debtor  on  the  property  at  a  certain 
salary  for  a  few  days.  In  pursnance  of  this  power 
and  in  accordance  with  a  promise  made  to  him  by 
themselves,  th^  did  so  employ  him  ;  but  before  long, 
on  the  intervention  of  some  of  tiie  creditors,  he  was 
<^iamissed.  In  consequence  of  this  dismissal,  he 
refrised  to  assist  the  trustees  in  carrying  out  the 
trusts  of  the  deed,  and  accordingly  tiiey  obtained 
leave  to  register  the  deed  without  the  affidavit  of  the 
(ifibtor  being  required,  as  provided  by  the  rule  of  May, 
1862,  and  thereupon  the  deed  was  registered.  In  the 
meantime,  a  petition  for  at^udication  was  presented 
ty  the  debtor  against  hinwelf,  on  which  he  was 
adjudicated  bankrupt. 

Sargood,  ioT  the  trustees,  now  applied  under  the 
199th  section  of  the  Bankruptcy  Act»  1861,  for  an 
order  to  dismiss  the  petition  for  adyudication  presented 
hj  the  bankrupt. 

Seed^  for  the  bankrupt,  said  that  here  the  trustees 


had  obtained  leave  to  register  the  deed  of  assignment 
upon  an  affidavit  which  made  no  mention  of  the 
adjudication  of  bankroptcy  which  had  already  been 
made.  He  contended,  too,  that  the  199th  section  had 
reference  only  to  adverse  petitions,  and  not  to  such  as 
were  presented  by  bankrupts  against  themselves.  And 
as  adjudication  had  been  made  on  this  petition,  and 
the  proceedings  had  not  been  stayed  in  manner  directed 
by  the  199th  section,  the  petition  ought  not  to  be  dis- 
missed. Moreover,  the  trustees  had  not  fulfilled  their 
part  of  the  transaction,  since  the  deed  had  been 
executed  by  the  bankrupt  upon  the  promise  that  he 
should  be  retained  by  the  trustees  on  the  property, 
and  his  salary  paid. 

His  Honouh  said  that  he  waa  of  opinion  that  the 
199th  section  of  the  Bankruptcy  Act,  1861,  was  not 
confined  to  adverse,  but  implied  to  all  petitions.  The 
other  point,  as  to  the  staying  of  proceedings,  he  must 
also  decide  against  the  bankmpL  The  Court  was  in 
no  way  tied  down  to  stay  proceedinga  prior  to  adjudi- 
cation. If  a  petition  for  adjudication  were  filed  pend* 
ing  registration,  and  the  deed  were  then  registered, 
the  petition  would  be  dismiased.  The  powers  given 
to  the  trustees  under  the  deed  would  show  whether  or 
not  they  had  kept  £aith  with  the  bankrupt^  and  no 
dependence  was  to  be  placed  on  oral  cttmm\uiications^ 
or  promises  by  word  of  mouth. 

Finally,  it  was  ordered  that  the  matter  should  stand 
over  to  ascertain  whether  the  necessary  assents  of  cre- 
ditors to  the  deed  had  been  obtained. 


COMMON   LAW. 


Q.B. 

5  JuKB,  1863 


[    W 

'.       J 


UJdAMB  V.  GBOKOOTT. 


Mining  Shaft — Owner  of  Minerals  other  than 
Owner  of  surface — Liability  of  Mineral  Ovmer 
tofcTice. 

I 

Where  (he  surface  of  land  is  occupied  by  one  person, 
ond  the  underlying  minerals  are  occupied  by  aawther, 
tind  the  mineral  owner  lawfully  sinks  a  mining-shaft 
in  such  land,  it  is  the  duty  of  the  mirwral  ovmer  to 
fence  (he  said  shafts  so  cu  to  secure  firom  injury  the 
9urface-owMr  and  his  caiUe  which  may  be  on  such 
hfuL 

Case  stated  by  the  County  Court  judge  of  Flintshire. 

The  plaintiff,  by  his  particulars,  stated  that  he 
brought  the  action  to  recover  50^.  damages  sustained 
by  the  loss  of  his  cart-mare,  which,  whilst  in  a 
field  of  the  plaintiff's,  fell  down  defendant's  mine- 


shaft  in  the  said  field,  by  reason  of  the  said  shaft 
being  negligently  and  improperly  fenced,  and  was 
killed. 

At  the  trial  before  a  jury  it  was  proved  that  the 
plaintiff  was  in  occupation  of  the  surface  of  the  field 
under  a  lease  from  Lord  Mostyn,  and  that  the  defen- 
dant was  in  occupation  of  the  minerals  beneath  the 
field,  also  under  a  lease  from  Lord  Mostyn,  but  no 
further  evidence  was  given  as  to  the  terms  of  the 
holding  of  either  party.  The  mine-shaft  in  question 
was  sunk  whilst  plaintiff  was  in  occupation  of  the 
surface.  It  was  not  in  use  at  the  time  of  the  accident, 
and  evidence  was  given  that  it  had  been  once  fenced 
by  the  defendant,  but  that  the  fencing  had  fallen  into 
decay.  Upon  this  point,  however,  the  evidence  was 
contradictory. 

The  plaintiff  obtained  a  yerdict  for  40/. 

The  question  for  the  opinion  of  the  Court  was, 
whether  there  was  any  duty  in  the  defendant  towards 
the  plaintiff  to  fence  the  mouth  of  the  shaft. 
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MacifUyre  for  the  appellant. 

It  is  admitted  that  the  defendant  had  a  right  to 
make  and  maintain  the  shaft,  and  it  is  submitted  that 
the  duty  upon  him  to  fence  the  shaft  was  not  greater 
than  it  would  have  been  if  the  shaft  had  been  sunk  in 
his  own  land.  Now  the  cases  clearly  show  thal^  it  is 
not  incumbent  upon  a  man  to  fence  a  shaft  which  is 
sunk  in  his  own  land, 

Hounaell  v.  Smyth^  7  C.  B.  (n.  s.)  781  ;  29  L.  J. 

C.  P.  203 ; 
Blundell  v.  CcUUraZl,  5  B.  &  Aid.  268  ; 
SouthcoU  V.  Stanley,  1  H.  &  N.  247. 
[Blackburn,  J.,  referred  to 
Sybray  v.  WhiU,  1  M.  &  W.  486.] 

/.  Brown  for  the  respondent. 

The  defendant  had  the  benefit  of  the  mine :  the 
plaintiff  could  only  derive  inconvenience  and  no  benefit 
from  it.  It  was  therefore  rather  incumbent  on  the 
defendant  to  protect  the  plaintiff,  than  it  was  on  the 
plaintiff  to  protect  himself.  The  defendant's  liability 
arises  from  the  duty  which  there  is  on  every  man  not 
to  do  in  a  dangerous  manner  that  which  he  might  do 
in  a  safe  manner. 

If  the  plaintiff  had  a  private  right  of  way  close  by 
the  mouth  of  the  shaft,  it  follows  from 

Bamea  v.  Ward,  9  C.  B.  (n.  s.)  892, 
that  the  defendant  would  be  liable  if  the  plaintiff  fell 
down  the  shaft  by  reason  of  its  being  negligently 
fenced.  The  plaintiff's  rights  in  the  present  case  are 
not  less  than  they  would  be  if  he  had  a  private  right 
of  way, 

Blyth  V.  Topham,  Cro.  Jac.  168. 

CooKBURN,  C.J. — I  am  of  opinion  that  our  judg- 
ment should  be  for  the  plaintiff.  The  point  is  novel, 
and  not  free  from  doubt,  and  no  positive  authority 
upon  it  is  to  be  found.  The  question  which  we  are  to 
decide  is  this  : — Where  the  occupation  of  the  minerals 
has  been  severed  from  the  occupation  of  the  surface, 
with  licence  to  the  mineral  owner  to  sink  a  shaft,  is  it 
incumbent  on  the  mine  owner  to  protect  the  owner  of 
the  surface  from  possible  ii\jury  to  his  cattle  and  sheep, 
or  must  the  surface  owner  protect  himself?  In  the 
absence  of  any  statutoiy  obligation,  or  of  any  express 
contract,  is  there  any  implied  obligation  on  the  mine 
owner  to  fence  his  shaft  ? 

Neither  party  is  without  an  argument  in  his  favour. 
The  surface  owner  may  say  to  the  mineral  owner  "  you 
had  a  right  to  sink  the  shaft ;  but  you  ought  to  have 
exercised  your  rights  in  such  a  manner  that  I  might  be 
protected  from  injury."  The  mineral  owner  may  say, 
"  I  only  do  what  I  am  licensed  to  do ;  if  it  is  necessary 
for  the  protection  of  your  cattle  that  the  shaft  should 
be  fenced,  make  the  fence  yourself."  In  the  absence 
of  all  authority,  we  can  only  look  to  what  is  most 
reasonable  j  and  the  more  reasonable  rule  appears  to  me 
to  be,  that  the  man  whose  act  tends  to  produce  danger 
should  do  all  that  is  reasonably  necessaiy  to  avert  it. 
The  surface  owner  has  no  control  over  tiie  sinking  of 


the  shaft :  he  cannot  direct  where  or  on  what  tpi  it 
shall  be  made.  The  mineral  owner  ought,  thenim, 
to  do  all  that  may  be  necessary  to  render  it  harml«& 

WiGHTMAN,  J. — I  entirely  agree.  I  was  suiprised 
to  find  there  was  so  little  authority  on  the  point 

Blackburn,  J. — I  am  of  the  same  opinion.  T&» 
question  does  not  arise  whether  a  stranger  oonldkTe 
maintained  this  action.  If  the  plaintiff  were  a  struigEr, 
whose  cattle  had  no  right  to  be  there,  he  would  bave 
suffered  no  wrong,  and  no  action  would  lie.  Tbt 
was,  in  fact,  decided  in  Blyth  v.  Topham,  as  well  as  in 
more  recent  cases  in  the  Court  of  Common  Fless.  Bat 
here  the  plaintiff  is  the  occupier  of  the  surface,  sA 
the  question  is,  what  are  his  rights  as  such  with  respect 
to  the  guarding  of  the  pit's  mouth  ?  It  seems  to  m 
that  the  general  rule,  that  the  owner  of  property  must 
so  use  it  as  not  to  do  harm  to  others  applies  here.  1 
lay  stress  upon  the  fact  that  the  plaintiff's  rights  wero 
rights  already  acquired,  and  that  the  sinking  of  tha 
shaft  was  an  alteration  of  the  normal  state  of  things. 

Judginentfor  the  rexpoM. 

^•^         \   Biddulph  t.  GOOLD. 
22  June,  1863.    t 

BUI  ofScde—Imertum  of  Sum  larger  eto  ^ 

to  he  secured — Fraud, 

The  insertion  in  a  bai  of  sale  of  a  sum  larger  tha»i^ 

really  due,  does  not  invalidaU  the  seeurUy,  praiM  ^ 
bedone  toithout  fraud,  and  toithth^iiUentmtkitii 
security  shall  be  made  availahle  only  to  the  cxifffi  f/ 
the  sum  actually  ditc. 

This  was  an  action  of  trover  for  the  conversion  of 
certain  goods  seized  by  the  assignees  of  a  banknil^ 
and  to  which  the  plaintiff  claimed  to  be  entitW 
imder  a  bill  of  sale. 

At  the  trial  before  Bylea,  J.,  the  foUowisg  ^ 
appeared  :— A  sum  of  3601.  having  been  advan«d  by 
the  phuntiff  to  the  bankrupt,  who  was  his  nepit^. 
and  against  whose  assignees  this  action  was  brooguw  i 
conditional  bill  of  sale  of  the  goods  in  qncstionW 
been  given  to  secure  that  amount  It  was  afterff»i* 
agreed  that  the  bankrupt  should  execute  an  absolfl» 
bill  of  sale  to  the  plaintiff,  and  instructions  *«« 
given  for  its  preparation.  Before  its  execution,  bo?; 
ever,  the  bankrupt  repaid  to  the  plaintiff  a  portion 
the  debt^  to  the  amount  of  113i.  78.  id.,  but  the  safl 
of  360/.  was  nevertheless  inserted  by  mistake  in 
new  bill  of  sale.  At  the  time  it  was  executed,  tii^ 
mistake  was  noticed,  but  it  was  agreed  that,  in  or^ 
to  save  law  costs,  the  instrument  should  ^^J^, 
altered,  but  that  the  error  should  be  the  robjcrt 
future  arrangement  By  the  terms  of  the  bill  of  sai^ 
the  bankrupt  was  to  be  allowed  to  remain  in  po«^' 
of  the  goods,  but  the  plaintiff  might  enter  and  se^ 
after  demand  made  of  the  sum  secured.  The  g»«* 
having  been  afterwards  seized  by  the  tbtsaS  «» 
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fi.fii,i  the  plaintiff's  agent  formally  demanded  350Z., 
and  the  sum  not  being  paid,  he  took  possession  of  the 
goods  tmder  the  bill  of  sale.  When  the  demand  was 
made,  the  bankrapt  stated  in  the  presence  of  the 
sheriff's  officer  that  part  of  the  sum  had  been  paid  off, 
and  that  the  security  was  only  available  for  the 
balance.  The  defendants  afterwards  took  forcible 
possession  of  the  goods,  and  turned  out  the  man  whom 
the  plaintiff  had  left  in  possession  of  them. 

The  juiy  found  that  a  wrong  sum  had  been  inserted 
in  the  bill  of  sale,  but  that  this  had  been  done  without 
any  fraudulent  intention,  and  in  contemplation  of  a 
future  arrangement  between  the  parties. 

Upon  the  finding,  the  learned  Judge  directed  a 
yerdict  to  be  entered  for  the  defendants,  reserving 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him,  if  the  Court  should  be  of  opinion  that,  under  the 
circmnstances  above  stated,  the  biU  of  sale  was  not 
invalid.  In  pursuance  of  this  leave  Karslake,  Q.C., 
afterwards  obtained  a  rule,  against  which, 

MoTUoffue  Sniiih,  Q,C,,  and  ff,  T,  Cole,  now  showed 
cause,  contending  that,  although  there  had  been  no 
ZQoral  fraud,  there  hod  been,  as  against  the  assignees, 
SQch  legal  fraud  as  invalidated  the  bill  of  sale. 

Kanlake,  Q.C.,  and  BuUar,  were  not  called  on  to 
support  their  rule. 

"WiGHTMAN,  J. — I  am  of  opinion  that  our  judgment 
in  this  case  must  be  for  the  plaintiff.     It  appears  that 
there  had  been  a  mistake  in  drawing  up  the  bill  of 
sale,  as  to  the  amount  which  was  due,  and  that  before 
the  deed  was  fully  executed  the  parties  knew  that  the 
sum  inserted  in  the  bill  of  sale  was  not  the  exact  sum 
doe,  and  that,  knowing  this,  but  still  without  any 
fraudulent  intent,  and  without  any  purpose,  that  it 
should  be  made  available  as  a  security  for  a  larger 
flom  than  was  really  due,  they  executed  the  bill  of 
sale.     It  seems  to  me  to  bo  too  much  to  say  that  this 
deed  is  therefore  void  in  Mo.    If  such  a  rule  were  to 
be  strictly  applied,  the  smallest  amount  of  misstate- 
ment in  the  amount  stated  to  be  secured  by  a  deed, 
would  invalidate  it  altogether,  even  though  the  trans- 
action were  perfectly  hand  fide  with  respect  to  the  sum 
which  was  intended  to  be  secured.     No  doubt  such  an 
act  as  this  may  appear  at  first  sight  to  be  suspicious, 
but  the  jury  have  had  the  facts  presented  to  them, 
and  they  have  found  that  there  was  no  fraud  at  all  in 
the  transaction,  but  that  when  the  parties  found  that 
the  deed  was  not  perfectly  right,  they  agreed  that 
the  deed  should  only  be  available  for  the  amount  that 
Was  really  due.     It  was  argued,   on  behalf  of  the 
defendants,  that  the  creditors  might  have  been  misled 
by  means  of  the  registration  of  the  deed,  but  it  seems 
to  me  that  the  same  objection  might  apply,  if  some 
part  of   the  security  had  been  paid  off  since  the 
execution  of  the  deed,  and  in  that  case  it  could  not 
^  said  that  the  deed  would  not  be  available  for  the 


amount  that  was  really  due.     I  am  of  opinion,  there- 
fore, that  the  present  rule  should  be  made  absolute. 

Blackbttbn,  J. — I  am  of  the  same  opinion.  The 
bUl  of  sale  was  prepared  for  850Z.,  which  was  the  sum 
at  that  time  intended  to  be  secured.  But  in  the 
interval  between  the  time  when  it  was  prepared  and 
the  time  when  it  was  executed,  the  debt  had  been 
reduced  by  11 8Z.  7s.  Ad.  ;  and  the  plaintiff,  and  hia 
nephew,  weU  knowing  that  the  850/.  had  been  so 
reduced,  but  in  an  unbusinesslike  manner,  thinking 
the  mistake  of  no  consequence,  and  wishing  to  save 
costs,  executed  it  as  a  security  for  S50Z.,  though  a  less 
sum  was  intended  to  be  secured.  Now,  no  doubt,  the 
fact  that  too  large  a  sum  was  secured  would  be  very 
strong  and  cogent  evidence  if  unexplained,  to  lead  the 
jury  to  the  conclusion,  that  the  deed  which  purported 
to  be  a  security  for  a  larger  amount  than  was  intended 
to  be  secured,  had  been  made  fraudulently,  and  with 
the  intention  of  defrauding  the  creditors  of  the  differ- 
ence between  the  sum  due  and  the  sum  inserted. 
But  in  this  case,  the  plaintiff  and  defendant  seem  to 
have  been  able  to  give  a  clear  explanation  of  what  took 
place,  and  to  show  to  the  satisfaction  of  the  jury,  and 
as  I  understand,  to  the  satisfaction  of  every  one,  that 
really  and  truly  this  was  only  an  unbusinesslike  act 
without  any  fraudulent  intent,  and  that  they  intended 
that  the  deed  should  only  operate  to  the  extent  of  the 
sum  really  due.  Then  comes  the  question,  whether 
that  avoids  the  deed ;  I  think  there  is  no  ground  for 
saying  that  it  should  do  so.  The  governing  statute  on 
this  point  is  the  13  Eli2.  ;  but  that  statute  speaks  of 
a  fraudulent  deed,  and  this  is  expressly  found  not  to 
be  fraudulent.  It  seems  to  me  that  the  deed  is  still 
in  force,  as  against  the  assignees,  for  the  sum  really 
due  between  the  parties,  and  that,  consequently,  this 

rule  should  be  made  absolute. 

RuU  absoltUe. 


} 


Tamab  Navigation  Com- 
pany V.  "Wagstaffe. 


Q.  B. 

23  June,  1863. 

Canal  Company — Non-completion  of  Authorised 
Works — Right  to  demand  Authorised  Tolls, 

A  company  was  "  authorised  and  empowered  '*byits 
Act  to  "  make  and  maintain  "  certain  works  for  the  im- 
provement of  the  namgation  of  the  river  T,  over  a  length 
of  thirty  miles,  and,  "in  consideration  of  the  great  eas- 
pense  the  company  must  incur  **  in  making  such  works,  it 
was  further  enacted,  that  the  said  company  *■  *  might  at  aU 
timjes  hereafter"  demand  certain  rates  upon  all  minerals^ 
<Ssc.,  conveyed  upon  the  said  works,  or  any  of  them. 
The  said  Act  was  passed  in  1796,  and  in  1862  the  com" 
pany  had  only  completed  three  miles  of  the  works  a/utho- 
rised: — 

Held,  that  they  might,  nevertheless,  demand  the  aJbove- 
TMWtioned  rates. 

Special  Case  stated  without  pleadings. 

The  action  was  to  recover  272.  45.,  being  the  amount 
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of  tolls  alleged  to  t)e  due  from  the  defendant  to  the 
plaintiffa.  The  plaintiffs  were  the  company  incor- 
poiuted  by  the  statute,  36  Geo.  3,  c.  67.  The 
defendant  was  the  owner  and  occnpier  of  the  Free- 
manton  granite  quarry,  on  the  hanks  of  the  river 
Tamar.  The  rates  or  tolls  sought  to  be  recovered  in 
this  action  were  claimed  under  sect.  54  of  the  said 
Act,  for  the  carnage  and  conveyance  of  granite  and 
other  goods,  by  the  defendant,  from  Tmpham  Quay 
Horwhellan  Quay,  over  a  part  of  the  said  river  Tamar. 
Such  part  of  the  said  river  was  always  a  public 
navigable  tidal  river.  The'  plaintiffii  under  their  said 
Act  expended  considerable  sums  of  money  upon  works 
executed  by  them  for  the  purpose  of  making  the  said 
part  of  the  said  river  navigable  for  boats,  barges^  and 
other  vessels.  The  plaintiffs  had  not  made  and  main- 
tained many  of  the  things  which  they  were  authorised 
and  empowered  to  make  and  maintain  under  the  said 
Act  The  navigation  works,  canals^  Ac.,  if  made  as 
authorised  by  the  said  Act,  would  have  been  thirty  miles 
long.  The  ''navigation  '*  which  had  been  made  by  the 
flaid  company,  was  rather  more  than  three  miles  long. 

It  was  admitted  that  the  plaintiffs  were  entitled  to 
recover  the  said  toUs  from  the  defendant,  unless  the 
non-completion  by  them  of  the  entire  undertaking 
oontemplated  by  the  said  Act,  disentitled  them  to 
take  the  said  tolls.  The  Court  were  to  be  at  liberty 
to  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  jdaintiffs  were  or  were  not  entitled  to 
fecover  from  the  defendant  the  said  tolls  or  dues. 

By  sect  22  of  86  Geo  3,  c.  67,  it  is  enacted, 
^  That  it  shall  and  may  be  lawful  to  and  for  the  said 
company  of  proprietors^  and  they  are  hereby  antho- 
fised  and  empowered  to  make  and  maintain  the  said 
river  Tamar  navigable  for  boats,  barges,  and  other 
vessels,  with  proper  cuts  and  deviations  by  the 
sides  thereof  from  a  certain  quay  called  Morwhellan 
Quay,  in,  &C.,  to  Boat  Pool,  near  Blanch  Down,  in, 
&c.,  and  from  thence  to  make  and  maintain  a  canal 
navigable  for  boats,  barges,  and  other  vessels,  from  the 
aaid  Blanch  Down  through,  &c.,  to  or  near  to  a  certain 
bridge  called  Tamerton  Bridge,  and  to  make  and 
maintain  a  certain  collateral  cut  or  canal  from,  &c., 
to,  &c"  By  sect  54  it  is  enacted,  "That,  in  con- 
sideration of  the  great  charge  and  expense  which  the 
aaid  company  of  proprietors  must  incur  in  making  and 
maintaining  the  works  hereby  authorised  to  be  made 
and  maintained,  it  shall  and  may  be  lawful  to  and  for 
the  said  company  from  time  to  time  and  at  all  times 
hereafter  to  demand  and  recover,  to  and  for  their  own 
proper  use,  the  several  rates  hereinafter  mentioned, 
for  the  tonnage  and  wharfage  of  all  minerals,  &c., 
which  shall  be  carried  or  conveyed  upon  the  said 
navigation,  canal,  and  coUatend  cut,  or  any  of  them ; 
that  is  to  say,  for  all  lime,  stones,  clay,  &c.,  the  sum 
of  two  pence  yyet  ton  per  mile,  and  so  in  proportion 
for  any  greater  or  less  quantity  than  a  ton,  or  greater 
or  less  distance  than  a  mile.*' 


No  time  is  specified  in  the  Act  for  the  completuD 
of  the  works  authorised,  or  any  of  them. 

/.  Brovm  {Pimder  with  him)  for  the  plaintilb 
The  plaintiffs  are  entitled  to  recover.  Ko  tine  k 
limited  in  the  Act  for  the  construction  of  tke  voh 
thereby  authorised ;  and  the  wordi  of  the  54th  ml 
are  express,  that,  at  all  times  after  the  ptsiing  of  tk 
Act,  tolls  might  be  demanded  for  all  goods  '^cosTeyai 
upon  the  said  navigation,  canal,"  &c,  or  anycf 
them. 

They  referred  to  secU  1,  22,  54,  55,  sad  M  <tf  t^ 
Act,  and  to 

York  and  North  Midland  JMhoay  OmfmUJ. 
The  (iueen  (£x.  Ch.),  1  £.  &  B.  858. 

Preniice  (Boi^Ul,  Q.(7.,  with  him)  for  the  defendiat. 
The  company's  Act  took  away  a  free  public  right  of 
navigation,  and  is  therefore  to  be  construed  most 
strongly  against  the  company.  The  benefit  vhifi  tie 
public  was  to  obtain  in  exchange  for  the  loss  of  tiat 
right,  was  an  improved  navigation,  not  otct  three 
miles,  but  over  thirty  miles.  The  constroctioa  of 
only  three  miles  of  works,  instead  of  thirty,  i«  a  sub- 
stantial abandonment  of  the  undertaking : 

Stourbridge  Canal  Company  v.  Wktchj,  2  B.  i 

Ad.  792  ; 
Cohen  v.  Wilkinsoyi^  12  Beav.  125. 


Ceompton,  J.— The  words  of  the  Act  are  too 
to  admit  of  any  doubt  I  think  that  the  Le(ps!atnK 
meant  that  the  tolls  should  be  taken  as  a  ptyment  for 
the  use  of  the  whole  of  the  navigation  works  cont«»- 
plated  by  the  Act  But  we  cannot  insert  the  worfs. 
**  as  soon  as  the  whole  or  a  substantial  part  thffw  v 
completed."  Our  judgment  must,  therefore,  be^ 
the  plaintiffs,  on  the  ground  that  the  power  of  (^ 
mftnding  tolls  runs  i^m  the  passing  of  the  Aet,  U" 
not  from  the  completion  of  the  works. 

BuLCKBUBN,  J.— 1  am  of  the  same  c^Moioa  ^ 

54th  sect  is  conelnaive  on  the  point 

Judgment  fir  ike  fM!^ 


J 


Bbohta  v.  Stiiotok. 


Q.B. 

2S  JtrmE,  186S. 

JurudicHon  of  Jmiica —  Boi^  fide  <^^ 
rigJU  by  DefendatU'-^kBim  offntbUc  r^^ 
JUhefy—24:  <fc  25  Vict.  e.  96,  i.  34. 

8  was  charged  hy  K,  be/ore  Justices,  ^^^^^ 
VieL  e.  96,  »,  24,  with  taking  fish  fivm,  K'$r^ 
fishery  in  the  river  W.—K  produced  evide^  ^J  * 
tale  to  a  pHvate  fishery  in  the  river  W,  which  viv 
navigabU  tidal  river.  S caUed  two  wiinestes  to/|^ 
that  they  and  aU  the  puHic  had  fished  ofodv  d^tf^ 
thirty  or  fwty  years  in  (hat  part  of  the  H*ff 
which  K  claimed  his  private  right .—  ^ 

Held,  that  the  justices  were  therOy  ousUd  oft^^ 
jurisdiction,  and  thai  they  were  not  wmt^^  ** 
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ing  (hat  there  was  no  reasonable  evidence  lefore  them  of 
a  l)oii&  fide  claim  of  right  by  the  defendant, 

A  role  had  been  obtained  callix^  upon  two  justices 

of  Esaex  to  show  cause  wby  a  conYiotion  by  them  of 

one  Stimpson  should  not  be  brongjit  np  into  this 

Court  by  eertiorari  in  order  that  it  might  be  quashed. 

The  defendant  Stimpson  was   chaiged  before  the 

said  justioes,  under  sect.  %i  of  the  Larceny  Act  (24  & 

25  Vict.  c.  96),  with  having  *'  unlawfully  and  wilfully 

attempted  to  take  or  destroy  fish  "  in  water  wherein 

Kerridge,  the  prosecutor,  had  a  private  light  of  fishing. 

Upon  Okt  evidence  offered  before  the  justioes,   it 

appeared  that  Stimpson  had  been  found  fishing  with  a 

net  in  a  part  of  the  river  Waveney  in  Essex,  over 

which  the  prosecutor  claimed  a  private  and  exclusive 

Tight  of  fishing.      The  river  Waveney  was  at  that 

point  a  tidsl  navigable  river,  having  been  made  so 

under  the  powers  of  an  Act  of  Parliament  passed  in 

the  reign  of  Charles  II.     The  prosecutor  proved  that 

the  part  of   the  river  in  question  was  within  the 

manor  of  Stockton,  and  that  he  had  in  the  year  1811 

purchased  the    manor,    together  with  aU  rights   of 

fishery  thereto  appertaining;  that   he  had,    during 

several  years  previous  to  such  purchase,  rented  the 

manor  and  fishery,  and  that  he  had  always,  under  such 

letting  and  purohaae,  claimed  and  exercised.the  private 

right  of  fishing  in  the  Waveney. 

On  behalf  of  the  defendant,  it  was  alleged  that  the 
public  had  a  right  to  fish  in  the  river,  and  he  called 
two  witnesses  who  swore  that  they  had  always  fished 
the  river  by  day  and  night  during  tlio  last  thirty  or 
forty  years,  and  that  no  proceedings  had  ever  been 
taken  against  them  for  so  doing. 

The  attorney  for  the  defendant  submitted  that  the 
justices  were  ousted   of  their  jurisdiction,   but  the 
justices  held  that  the  defendant's  claim  was  not  a  bond 
fide  claim  of  right,  and  they  proceeded  to  convict  him 
and  fined  him  40s. 

The  question  for  the  Court  was,  whether  the  juris- 
diction of  the  justices  was  taken  away  or  not. 

By  24  &  25  Vict.  c.  96,  s.  24,  it  is  enacted  that 
'*  whosoever  shall  unlawfully  and  wilfully  take  or 
destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any 
water  not  being  such  as  hereinbefore  mentioned,  but 
which  shall  be  private  property,  or  in  which  there 
shall  be  any  private  right  of  fishery,  shall,  on  con- 
viction thereof  before  a  justice  of  the  peace,  forfeit  and 
pay  over  and  above  the  value  of  the  fish  taken  or 
destroyed  (if  any)  such  sum  of  moneynot  exceeding 
&l.,  as  to  the  justice  shall  seem  meet." 

BuZtper  showed  cause. 

The  prosecutor,  Kerridge,  gave  complete  and  satis- 
factory proof  of  his  title  to  the  private  fishery,  and 
the  testimony  of  the  defendant's  witnesses,  that  they 
had  often  fished  in  the  river,  and  had  never  been  pro- 
secuted for  so  doing,  did  not  amount  to  reasonable 
evidence  of  the  existence  of  a  bondfdc  claim  of  right 
by  the  defendant    When  once  the  prosecutor  had 


proved  his  title  to  a  private  fishery,  the  fact  that  the 
river  was  a  navigable  tidal  river  became  of  no  im-> 
portance.  The  private  fishery  may  have  existed  pre- 
viously to  the  reign  of  Charles  II.,  when  the  river  waa 
made  navigable. 

[H,  Lloyd  called  the  attention  of  the  Court  to  the 
case  of 

Carter  T.  Miireot^  4  Burr.  2163, 
upon  the  right  of  the  public  to  fish  in  navigable 
rivers.] 

It  is  possible  that  the  magistrates  did  not  believe 
the  evidence  of  defendant's  witnessesL 
He  cited, 

JReg.  T.  CridUmd,  7  Q.  B.  858  ; 

LeaU  V.  Vine,  80  L.  J.  M.  C.  207  ; 

Cornwall  ▼.  Somd&rs,  1 N.  R.  57;  82 L.  J.  M.O.  <L 

H,  Lloyd,  for  the  appellants,  was  not  called  upon. 

WiGHTMAX,  J.— The  question  here  is,  whether  or 
not  the  justices  had  jurisdiction  to  determine  the 
matter  which  was  before  them,  notwithstanding  that 
the  defendant  set  up  a  claim  of  right,  partly  contra- 
dicting the  plaintiff's  claim  of  exclusive  right,  and 
partly  setting  up  an  adverse  presumptive  right  t  It 
has  often  been  decided  that,  where  justices  have  a 
summary  jurisdiction,  they  are  ousted  of  that  juris- 
diction if  the  defendant  set  up  a  bond  fide  claim  of 
right.  But,  as  was  said  by  the  Lord  Chief  Justice  in 
the  case  of  Cornwall  v.  Sanders,  there  must  be  some 
show  of  reason  in  the  claim  of  right  set  up  ;  and  in 
that  case  it  did  not  appear  to  the  Court  that  any 
reasonable  ground  for  such  a  claim  had  been  shown. 
Now,  in  the  present  case,  the  claim  of  the  prosecutor 
was,  primd  facie,  against  common  right ;  and  it  was, 
under  any  circumstances,  necessary  that  he  should 
produce  some  evidence  in  support  of  his  alleged  right. 
The  defendant,  on  lie  other  hand,  set  up  a  claim  of 
right  founded  upon  user,  during  forty  years,  by  him 
and  all  the  public  of  the  fishery  in  a  navigable  tidal 
river.  Was  that  claim  a  bond  fide  claim  ?  The  justices 
decided  that  it  was  not ;  but  it  appears  to  me 
impossible  to  say  that  their  conclusion  was  a  right  one. 
I  cannot  help  thinking  that,  if  the  magistrates  were 
justified  in  proceeding  with  this  case,  it  would  be 
difficult  to  imagine  any  possible  claim  which  might  not 
be  overruled  and  disposed  of  in  a  summary  manner. 
We  see  ample  grounds  to  raise  a  belief  that  the  claim 
was  bond  fide :  whether  such  claim  would  be  supported 
or  not,  is  another  question,  which  it  is  not  necessary 
for  us  either  to  consider  or  to  decide.  We  are, 
therefore,  of  opinion,  that  the  conviction  should  be 
quashed. 

Cbomftok,  J. — ^I  am  of  l^e  same  opinion.  We 
have  to  say  whether  there  was  fair  evidence  of  the  bona 
fides  of  the  defendant's  claim.  Unless  the  claim  was 
obviously  frivolous,  the  juatioes  ought  not  to  have  pro- 
ceeded. The  Act  under  which  the  defendant  in  the 
present  case  was  convicted  applies  only  to  the  taking 
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of  fish  from  a  private  fishery,  and,  therefore,  to  the 
extent  of  seeing  that  there  was  a  private  right  of 
fishing,  the  justices  were  obliged  to  go  into  the  question 
of  title.  But  where  the  other  party  claims  some  other 
and  adverse  right,  then  the  question  of  bona  fides 
arises.  When,  therefore,  the  defendant  said,  "primd 
facie  the  public  have  the  right,  and  I  can  call  wit- 
nesses to  show  a  user  by  the  public  for  thirty  or  forty 
years,"  the  case  became  immediately  such  a  one  as  the 
justices  ought  not  to  proceed  in. 

Blackburn,  J.— I  also  think  that  this  conviction 
should  be  quashed.  The  ordinary  rule  is,  that  where 
it  appears  that  there  is  a  real  question  as  to  right 
between  the  parties,  the  justices  ought  not  to  proceed 
to  a  decision.  If  they  did,  they  would  be  settling  a 
question  of  the  right  to  property  in  such  a  manner  that 
there  could  be  no  means  of  remedying  the  efiect  of 
their  decision  if  it  were  wrong.  So  far  as  his  paper 
title  was  concerned,  the  prosecutor  made  out  his  case 
very  well,  nor  was  that  part  of  the  case  disputed. 
But  it  was  not  clear  at  all,  even  on  the  prosecutor's 
evidence,  that  he  had  any  exchisive  possession  of  the 
fishery  ;  and  when  the  defendant  went  on  to  show  that 
for  thirty  or  forty  years  he  had  used  the  fishery  as  of 
right,  a  claim  was  shown  which  at  once  ousted  the 
jurisdiction  of  the  justices.  If  Mr.  Kerridge  wishes  to 
establish  his  right,  he  must  do  so  by  bringing  a  civil 
action.  At  present  I  do  not  think  there  was  any  evi- 
dence before  the  justices  which  warranted  them  in 
aaying  that  there  was  no  hondjide  claim  of  right 

Conmction  qyaahed. 


.} 


Hartnall  V,  Ryde  Improvement 
Commissioners. 


Q.B. 

24  June,  1868 

Highway  —  Non-repair  —  Tfrnm  Improvement 
Clauses  Act,  «.  47,  48,  <fc  49. 

Und^  a  private  Act  for  the  improvement  of  the  town 
of  -R,  incorporating  the  Touma'  Improvement  Clauses 
Act,  certain  commissioners  were  appointed.  By  sect, 
48  of  the  incorporated  Act,  these  commissioners  became 
on  their  appointment  surveyors  of  the  highways  within 
the  limits  of  the  special  Act,  attd  sect,  49  of  the  incor- 
porated Act  rendered  the  commissioners,  in  case  they 
refused  or  neglected  to  repair  such  highways,  liable  in 
the  same  manner  as  the  parish  were  liable  before  the 
passing  of  the  special  Act,  The  private  Act  enabled 
these  commissioners  to  levy  rates,  but  onJy  to  an  amount 
fixedbyihcAct:— 

Held,  thai  the  commissioners  were  liable  for  an  injury 
caused  to  a  private  individual  by  the  omission  to  repair 
^>ne  of  the  hightoays  within  the  limits  of  their  Act,  and 
ihat  it  was  not  necessary  to  aver  in  the  declaration  that 
there  were  funds  applicable  to  that  purpose. 

Declaration.— For  that,  after  the  first  election  of 
commissioners  under  the  Ryde  Improvement  Act,  1854, 
and  after  the  coming  into  operation  of  the  whole  of 


the  said  Act,  and  at  the  time  of  the  comimttmg  of  tke 
grievances  hereinafter  mentioned,  the  defendants  vere 
the  commissioners  for  the  time  being  duly  elected,  usl 
acting  under  the  said  Act,  and  the  pavement  &nd  foot- 
way hereinafter  mentioned  were  situate  within  thelimits 
of  the  said  Act,  and  under  the  care,  management,  vA 
control  of  the  defendants,  as  such  commissioDen  as 
aforesaid,  and  the  defendants  wrongfully  suffered  u-i 
permitted  a  certain  footway  in,  and  being  part  of  a  ptbBc 
highway  in  the  town  of  Ryde  to  be  out  of  repair,  and  ia 
a  condition  dangerous  for  foot-passengers  using  or  pas- 
ing  along  the  said  highway  and  footway,  and  a  c«itcB 
round  paving  or  kerb-stone  was  then  negligentljand 
wrongfully  suffered  and  permitted  by  the  defendants 
to  be  at  the  end  of  the  said  footway,  so  that  the  ssid 
footway  was  terminated  abruptly  and  dangeromlTto 
foot-passengers  lawfully  using  and  passing  along  tlie 
same,  and  the  same  then  was  left  by  the  defendanb 
after  daylight  had  ceased  without  any  sufficient  or 
proper  light  to  warn  persons  lawfully  nsing  the  m 
footway  of  the  said  dangerous  state  thereof,  wheitbj 
the  plaintiff,  whUe  lawfully  using  and  walking  npoa 
and  along  the  said  highway  after  daylight  had  ceased, 
slipped  and  fell  from  off  the  said  pavement  and  kerb- 
stone and  the  said  footway  and  broke  his  leg  ^^ 
suffered  great  pain,  and  was  prevented  ftoia  attending 
to  his  business  for  a  long  time,  and  incurred  expense 
for  medical  attendance,   and  was  othenrise  greatly 
injured. 
Demurrer,  and  joinder  in  demurrer. 


Karslake,  Q.0,,  for  the  defendanta.—The 
turns  on  the  Kyde  Improvement  Act  (17  *  18  Tiet 
c.  Ixxxiii.),  and  the  Towns'  Improvement  Clanse 
Act  (10  k  11  Vict.  c.  34),  which  is  incorporated  witH 
it.  By  the  former,  the  commissioners  are  appoifli*^ 
for  the  town  of  Ryde ;  section  48  of  the  incorporated 
Act  makes  the  commissioners  surveyors  of  the  tip* 
ways,  and  by  section  49  of  that  Act  it  is  pioTidedthat 
"the  commissioners  shall  be  deemed  guilty  of  a  nu^ 
demeanor  for  refusing  or  neglecting  to  xepu^  ^'^ 
public  highway  within  the  limits  of  the  special  Ac^ 
and  shaU  be  liable  to  be  indicted  for  sn(^  ^ 
demeanor  in  the  same  manner  as  the  mhawtaa 
thereof,  o»  of  any  parish,  township,  <x  other  djstn^ 
therein,  were  liable  before  the  passing  of  the  spef 
Act"  The  plaintiff  contends  that  these  pro^^ 
render  the  defendants  liable.  It  ^fm  decided,  ho«wr, 


in 


Young  v.  Davis,  7  H.  &  N.  760  (aflSnned  in  ^'^^ 
Ex.  Ch.  2  N.  R.  205), 
that  the  surveyors  of  the  highway  are  not  liable  for*'* 
accident  caused  by  non-repairs,  and  the  comini«si<)n^ 
here  are  made  surveyors  of  the  highway.  Besides, 
injury  has  resulted  from  an  act  of  omiflsion  merely.  ^'* 
which  the  defendants  are  not  liable. 

By  section  117  of  the  Ryde  Improvement  Act,  tw 
commissioners  can  only  levy  rates  to  ^f^^^^ 
two  shillings  and  sixpence  iu  the  pound  in  ^1 
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year,  and  the  declaration  is  bad  for  not  alleging  that 
there  were  funds  applicable  to  this  purpose, 
Metcalfe  v.  ffetlierington,  11  Exch.  257. 

E.  V,  JSuUen,  for  the  plaintifiEj  was  not  called  on. 

Cbohpton,  J. — We  must  look  at  the  provisions  of 
the  Towns  Improvement  Act,  and  if  section  49  is  in- 
consistent with  the  Ryde  Commissioners*  Act,  we  must 
take  it  that  the  Legislature  did  not  intend  that  section 
to  apply ;  but  we  have  before  us  a  public  body  capable 
of  being  sued,  charged  with  not  having  performed  the 
duties  to  repair  which  are  thrown  upon  them  by  the 
Act,  and  in  consequence  of  which  the  plaintiff  has 
sustained  special  damage,  and  the  question  is,  whether 
the  action  will  lie  I  The  case  of  Toung  v.  Davis  is  not 
at  all  in  point,  as  we  thought  there  that  the  surveyors 
were  only  the  servants  of  the  parish,  and  that  the 
maxim  respondeat  superior  applied,  and  it  was  remarked 
in  the  courae  of  that  case  that  these  Acts  of  Parliament 
never  throw  the  obligation  to  repair  highways  on  two 
bodies.  On  the  other  hand,  so  far  as  I  am  aware,  there  is 
no  state  of  the  law  that  does  not  leave  one  body  for  the 
public  to  look  to.  Now,  I  think,  by  the  Act,  the  defen- 
dants are  guilty  of  a  misdemeanor  for  not  having  done 
the  very  thing  with  the  omissioix  of  which  they  are 
charged.     That  seems  to  me  to  take  away  the  liability 
of  the  parish,  and  can  it  be  said  that  there  is  not  a 
liability  to  the  same  extent  to  be  cast  on  the  new 
body?     It  seems  to  me  expressly  to  say  that  the 
refusing  or  neglecting  to  repair  (applying  therefore  in 
terms  to  an  act  of  omission)  shall  be  a  misdemeanor, 
for  which  the  commissioners  are  to  be  liable.    But 
then  it  is  said,  you  must  couple  this  provision  with 
the  special  Act  which  provides  that  the  commissioners 
are  only  to  raise  two-and-sixpence  in  the  pound,  and 
apply  it  in  a  particular  way,  and  that  if  they  are  not 
in  funds,  you  are  to  have  no  one  to  whom  you  can 
look  for  repair.     I  do  not  think  that  is  so,  and  I  do 
not  think  it  is  necessary  to  aver  that  they  have  funds 
any  more  than  it  would  be  in  the  case  of  the  i>arish. 
I  proceed  then  on  the  ground  that,  by  section  49,  the 
defendants  are  guilty  of  a  misdemeanor,  and  that  by 
their  unlawful  act,  a  private  person  having  in  this 
case  suffered  special  damage,  this  declaration  is  good. 

Blaokbxjen,  J. — I  am  of  the  same  opinion.  I  think 
that  the  case  of  Metcalfe  v.  Hetherington  is  not  in 
point.  There  the  Court  charged  that  the  trustees  had 
not  repaired  the  docks  at  Maryport,  but  showed  no 
obligation  to  keep  them  in  repair,  though  it  showed 
that  they  received  tolls ;  there  it  was  decided  that, 
under  stech  circmnstanees,  it  should,  at  any  rate,  have 
been  alleged  that  they  had  funds,  but  that  on  the  con- 
struction of  the  Act,  they  were  not  even  then  liable  to 
do  the  works,  as  they  had  an  option  as  to  the  appli- 
cation of  the  funds.  That  does  not  apply  to  a  case 
like  the  present,  where  the  Towns  Improvement  Act 
casts  on  the  commissioners,  by  section  49,  an  absolute 
obligation  to  repair,  and  I  think  that  the  Legislature 


have  used  express  language  to  say  that  the  commis- 
sioners shall  repair  this  highway,  and  be  liable  for  its 
non-repair.  I  do  not  think  it  was  necessary  to  aver 
that  there  were  funds  in  the  hands  of  the  commis- 
sioners applicable  to  this  purpose,  though  it  may  put 
as  difficulty  in  the  way  of  the  plaintiff's  getting  hia 
damages ;  but  I  do  not  see  anything  to  prevent  his 

recovering  judgment 

Judgment  far  the  plaintiffs 


A 


BotrsNE  and  Another  v.  The  Cor* 
POKATION  OF  Liverpool. 


Q.B. 

24  Juke,  1863. 

Lands  Clauses  Act — Haw  Compensation  is  to  be 
estimated — Beneficial  Covenant, 

For  the  purpose  of  determining  under  the  Lands 
Causes  Act  the  eotnpensation  to  which  the  owner  of 
premises  taken  for  public  purposes  is  entitled^  the 
arbitrators  are  to  estimate  their  value  to  such  owner  at 
the  time  the  premises  are  taken. 

Where,  therefore^  a  house,  which  was  taken  under  the 
potoers  of  a  Local  Improvement  Act,  had  been  occupied 
as  a  public-house,  and  held  under  a  lease  for  ten  years 
from  the  oumer,  sutffect  to  a  covenant  an  the  part  of  the 
lessee  wit  to  sell  any  ate  but  his  landlord's  during  the 
continuance  of  the  tenancy,  the  arbitrators,  in  deter^ 
mining  the  compensation  to  be  paid  to  such  owner,  were 
held  justified  in  taking  into  consideration  the  loss  thai 
would  be  sustained  by  him  by  the  determination  of  such 
covenant. 

Special  Case  stated  without  pleadings  for  the 
opinion  of  this  Court  in  an  action  upon  an  award, 
whereby  the  sums  of  3,9002.,  4002.,  and  1852.  were 
awarded  to  the  plaintiffs  under  the  following  circum- 
stances : — 

The  plaintiffs  are  brewers  carrying  on  business  at 
Liverpool,  and  are  the  owners  of  a  public-house  called 
the  "Greyhound,"  held  by  one  Sandfoid  Prescott 

The  defendants  are  the  corporation  of  the  said 
borough,  and, -under  the  powers  given  them  by  th& 
Liverpool  Improvement  Act,  1861,  and  the  Acts  of 
Parliament  incorporated  therewith,  they  were  em- 
powered to  take  the  said  house  and  premises  of  the 
plaintiffs  for  the  purposes  of  the  works  authorised  by 
that  Act  of  Parliament. 

On  the  11th  of  December,  1861,  the  defendants  gave 
notice  in  writing  to  the  plaintiffs  that  they  required 
to  purchase  and  take  these  premises,  and  that  they 
required  the  plaintiffs  to  deliver  to  them  a  statement 
in  writing  of  the  particulars  of  their  several  estates 
and  interests  in  the  premises,  and  of  their  claim  in 
respect  thereof ;  and  further,  that  they  were  willing, 
to  treat  with  the  plaintiffs  for  the  purchase  of  the  said 
premises,  and,  as  to  the  compensation  to  be  made  to 
the  plaintiffs  for  the  injury  to  be  sustained  by  them 
by  reason  of  the  taking  of  the  said  premises,  or  of 
the  execution  of  the  powers  of  the  said  Acts  of  * 
Parliament 
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The  plaintiffs  accordingly,  on  the  24th  of  February, 
1862,  stated  the  nature  of  their  interest  in  the 
premises,  and  informed  the  defendants  that  the 
premises  were  freehold,  and  were  leased  to  Mir.  Sand- 
ford  Prescott  for  a  term  of  ten  years,  commencing  on 
the  1st  of  September,  1858,  at  arental  of  160Z.,  and 
'tiiat  by  sach  lease  the  said  Sandford  Prescott  cove- 
nanted that  he  would  not,  during  the  tenn  of  his  lease, 
«ell  or  dispose  of  on  the  said  premises  any  ale,  porter, 
or  beer  (except  bitter  beer  and  best  porter  not  brewed 
in  Liverpool),  other  than  that  purchased  from  the 
plaintifb ;  and  the  plaintiffs  then  further  informed  the 
defendants  that  they  estimated  the  value  of  their  inte- 
rest in  the  said  premises  at  the  sum  of  5,520/.  It  was 
accordingly,  in  pursuance  of  the  provisions  of  the 
Lands  Clauses  Act,  1845  (which  was  incorporated  with 
the  local  Act),  referred  to  two  arbitrators  to  settle  the 
amount  of  compensation  to  be  paid  by  the  defendants 
to  the  plaintiffs. 

The  arbitrators  awarded  that  the  defendants  should 
pay  to  the  plaintiffs  the  sum  of '3,900Z.,  as  and  for  the 
purchase-money  for  the  interest  of  the  plaintifiiB  in  the 
said  premises,  and  for  all  damages,  losses,  or  injury  sus- 
tained or  to  be  sustained  by  them  by  reason  of  the  execu- 
tion of  the  works  aforesaid,  or  in  relation  thereto,  save 
as  thereinafter  mentioned ;  and  they  awarded  that  the 
defendants  should  pay  to  the  plaintiffs  the  further  sum 
of  400Z.  for  aU  loss,  damage,  or  injury  to  be  sustained 
by  them,  the  plaintiffs,  by  reason  of  the  loss  of  trade 
thereafter  to  arise  to  them  from  the  determination  of  the 
covenant  in  the  said  lease  contained  on  the  part  of  the 
said  Sandfbrd  Prescott,  not  to  sell  or  dispose  of  during 
the  term  of  his  said  lease  on  the  said  premises  any  ale, 
porter,  or  beer  (except  bitter  ale  and  best  porter  not 
brewed  in  Liverpool),  other  than  that  purchased 
from  the  plaintiffs;  and  the  arbitrators  f^irther 
awarded  that  the  costs  of  the  plaintifih,  which  they 
settled  at  the  sun  of  1852.,  should  be  paid  by  the 
defendants. 

An  agreement  was  afberweids  entered  into  between 
the  parties  for  the  payment  by  the  defendants  on 
certain  terms  of  the  said  sums  of  3,900/.  and  185/., 
but  as  to  the  said  sum  of  4002.,  the  deftBudants  alleged 
that  the  award,  so  fiir  as  it  related  to  that  sum,  could 
not  be  supported.  The  plaintiffs  contended  that  it 
was  valid  I 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  award  in  respect  of  the  said  sum  of  400/. 
was  a  good  and  valid  award? 


S.  Temple,  Q.0,,  and  /.  Strnm^  for  the  plaintiffiL 
The  loss  of  the  benefit  of  this  covenant  is  a  loss 
which  the  plaintiffs  have  sustained  by  reason  of  these 
premises  being  taken  from  them,  and  thero  is  no 
reason  why  they  should  not  be  compensated  for  it. 
It  is  not  distinguishable  in  principle  from  the  case  of 
a  tenant  to  whom  certain  premises  are  of  increased 
value  by  reason  of  the  trade  there  carried  on.  By 
sect.  18  of  the  Lands  Clauses  Act  (8  Vict  o.  18)  the 


promoten  of  the  undertaking  are  to  state  in  Aeir 
notice  that  they  are  willing  to  treat  for  tile  pntka 
of  the  premises  taken,  and  ''as  to  the  oompensatioii 
to  be  made  to  all  parties  Jor  the  datfiage  Hudmaifhi 
sustained  by  than  by  reason  of  (he  exeeuim  of  ik 
works,"  and  such  a  notice  was  given  in  tbe  pnMt 
case. 

Mellish,  Q.C.,  for  the  defendants. 

The  plaintiffs  ought  not,  after  receiving  foil  tat 
pensation  for  their  interest  in  the  properfy,  to  ncdrc, 
in  addition,  compensation  for  the  damage  sostuiudbj 
the  loss  of  their  trade»  through  losing  the  beoefit  i 
this  covenant.  They  might  the  next  day  take  aaodier 
house  and  put  the  same  people  in,  and  ao  enjoy  the 
benefit  of  the  covenant. 

[Crompton,  J. — We  must  presume  that  the  irbi* 
trators  have  taken  all  the  circumstances  of  the  cw 
into  consideration.] 

All  the  expressions  in  the  Lands  daaaesict  with 
regard  to  "damage,"  relate  to  damage  to  adjoining 
property  belonging  to  the  owner  of  the  lands  takes. 
And  sect.  63  shows  that  it  is  only  for  aach  damsge 
that  compensation  is  to  be  given. 

WiOHTMAK,  J.— I  am  of  opinion  fliattteiwarf,  as 
respects  the  4007.,  is  good.  By  the  terns  of  tbe  Act, 
the  plaintiffs  are  entitled  to  compensation  for  any 
damage  that  may  be  sustained  by  reason  of  the  execn- 
tion  of  the  defendants*  works.  Kow  they  hare  taken 
this  public-house,  and  the  value  of  the  lease  ia  fomd 
to  be  8,9001.  ;  but,  independently  of  tiiat,  this  is  of 
greater  value  to  the  plaintiffs  by  reason  of  th* 
covenant :  and  as  to  the  loss  which  they  ^^ 
sustain  by  its  being  taken,  the  arbitrators  find  that  it 
amounts  to  the  further  sum  of  400/.  There  is  no 
reason  why  the  arbitrators  should  not  take  that  into 
consideration,  and  give  compensation  in  respect  of  the 
increased  value  to  the  plaintiffs  by  reason  rf  thfl 
existence  of  that  covenant. 

Crompton,  J. —The  arbitrators,  by  their  awii »» 
I  read  it,  meant  to  say,  '*  If  we  are  bound  to  exdod* 
all  consideration  of  the  covenant,  the  damage  tf 
3,900/.  ;  but  if  we  are  allowed  to  go  into  that,  4^)<^ 
damage  is,  under  the  ciroumstances,  to  be  addei 
It  is  quite  clear  that  what  the  arbitntois  had  t» 
determine  was  the  value  to  the  plaintifi,  and  thetefixt 
this  sum  ought  to  be  added. 

Blackburn,  X— I  am  of  the  same  opinion  i^ 
cannot  be  disputed  that  the  arbitrators  are  to  girr  ^ 
value  of  the  land  taken  such  as  it  was  to  the  plaintiil^ 
and  I  see  no  reason  why  the  existence  of  this  co^^^^ 
is  not  to  be  taken  into  account.  It  is  like  the  ease  of 
a  tenant,  to  whom,  by  reason  of  the  goodwill  of  tb« 
business  canied  on  there,  a  house  is  of  additioD>i 
value* 

JvdgmmUJifrtkepbi^'f'' 
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O'Kbill  and  Another,  Appel* 
lants,  V,  Longman,  Respon* 
dent 


Illegal  Thrtat— Threat  to  induce  a  Workman  to 
leave  his  Employ — 6  Geo.  4,  c.  129,  «.  3. 

Lj  a  mtmber  of  a  heneJU^ub,  was  in  K*b  employ. 
At  a  meeting  of  1M  dub,  0,  the  chairman,  asked  L 
**  whether  he  intended  to  continue  a/n  honourcMe  VMmher 
of  the  clvJby  Ofnd  leave  K'$  emplajft  or  ranain  ioh^re  he 
vMSf  and  be  despised  by  the  dub,  and  have  his  name 
sent  round  ail  over  the  eou/ntry,  and  beptU  to  all  sorts 
of  unpleasantness  **  .• — 

Held,  that  the  above  words  contained  a  threat,  trithin 
the  meaning  of  6  Qeo.  A,  c.  129,  s,  8,  although  no  rule 
ofQ\A  dub  forbad  L  to  remain  in  K*s  employ,  and  that 
justices  might  infer  from  the  circumstances  of  the  case 
that  the  words  were  intended  as  a  threat  that  the  inemr 
lers  would  illegally  conspire  against  L. 

Cose  stated,  under  20  &  21  Vict.  c.  43,  by  the 
stipendiary  magistrate  of  Eingston-upon-HulL  The 
appellants,  O'Neill  and  Galbraith,  were  charged,  under 
6  Geo.  4,  c  129,  s.  3,  with  endeavouring  by  threats 
and  intimidation  to  force  Longman  (the  respondent), 
who  was  employed  in  a  manufacture,  to  depart  from 
his  employment. 

Upon  ihe  evidence  the  following  facts  appeared  : — 
The  respondent,  and  several  other  workmen,  were  in 
the  employ  of  one  Kmger,  a  boiler-mannfacturer  at 
Hull.     They  were  all  members  of  a  benefit  club,  the 
objects  of  which  were,  the  mutual  relief  of  members, 
the  relief  of  sick  members,  assistance  in  the  burial  of 
deceased  members,   and  other  benevolent  purposes. 
Kmger  required  a  workman  competent  to  perform  that 
process    in    boiler-making  which  is  called  "  angle- 
bending,"  and,  not  being  able  to  find  such  a  person 
among  the  members  of  the  said  club,  he  employed  one 
Korfolky  who  was  a  skilled  blacksmith,  but  was  not 
recognised  by  the  dub  as  a  professed  *' angle-bender.'* 
The  club,  thereupon,  objected  to  the  employment  of 
Norfolk  by  Kruger,  or  to  the  continued  employment 
of  Longman  and  the  other  dub-workmen,  if  Kmger 
should  retain  Norfolk  in  his  employ ;  and  on  the  17th 
of  March,  1863,  a  deputation  of  the  club,  headed  by 
Galbraith,  waited  upon  Kmger  to  request  the  dis- 
missal   of  Norfolk.      Kmger  refused   to   discharge 
Norfolk,  and  on  the  28th  March,  at  a  meeting  of  the 
club,  O'Keill  being  in  the  chair,  and  the  respondent 
loeing  present  in  obedience  to  a  summons  from  the 
club,    Galbraith  reported  to  that  effect  to  the  club. 
O'Neill  then  asked  Longman  '*  whether  he  intended 
to  continue  an  honourable  member  of  the  club,  and 
leave  Kmger's  employ,  or  remain  where  he  was  and 
be  despised  by  the  club,  and  have  his  nam^  sent  round 
all  over  the  country  in  the  report,  and  be  put  to  all 
sorts  of  unpleasantness. " 

The  question  was,  whether  the  above  wordsi  taken 


in  coxgunction  with  the  other  circumstances  of  the 
case,  contained  a  ''threat'*  within  the  meaning  of 
the  above-mentioned  Act  ?  The  magistrate  was  of 
opinion  that  they  did,  and  he  convicted  both  the 
appellants,  and  sentenced  each  of  them  to  three 
months'  imprisonment. 

The  question  for  the  opinion  of  the  Court  was,  was 
the  conviction  right  or  wrong  ? 

Tindal  Atkinson,  for  the  respondent,  contended  that 
the  language  used  by  the  appellants  amounted  to  a 
threat  within  the  moaning  of  6  Geo.  4,  c.  129,  s.  3, 
ExparU  Perham,  29  L.  J.  M.  C.  31,  38  ;  5  H.  A: 
N.  80. 

Macnamara,  for  the  appellants. 

This  was  not  a  threat  that,  if  the  respondent  did  not 
leave  Kragei's  employ,  the  appellants  would  do,  or 
cause  to  be  done  against  the  respondent,  some  imlaw- 
ful  act :  it  was  merely  an  intimation,  made  in  accord- 
ance with  the  rules  of  the  dub,  that  the  respondent 
ought  either  to  leave  the  club,  or  leave  Krager's 
employment. 

If  O'Neill's  language  did  amount  to  a  threat,  there 
was  no  evidence  that  Galbraith  concurred  in  making 
snoh  threat,  and,  therefore,  no  evidence  upon  which 
Galbraith  ought  to  have  been  convicted. 

27  June,  1863. 

WiOHTMAN,  J. — This  is  a  question  which  arises 
upon  the  meaning  of  the  6  Geo.  4,  c.  129,  s.  3,  and 
the  point  which  we  have  to  decide  is,  whether  there 
has  been  such  a  threat  used  by  O'Neill  or  Galbraith,  or 
either  of  them,  as  will  warrant  a  conviction.  I  am  of 
opinion  that  there  was  a  threat  used  upon  the  occasion 
in  question  within  the  meaning  of  the  Act.  It  seema 
that  Longman  was  a  member  of  the  society,  which  was 
established  for  purposes  beneficial  to  the  members ; 
but  he  infringed  no  role  of  the  society  by  remaining 
in  the  employment  of  his  master.  The  threat  was,  in 
point  of  fact,  this  : — **  If  you  do  not  leave  the  employ- 
ment of  Mr.  Kruger,  in  which  you  now  are,  you  shall 
lose  the  benefit  of  the  club."  I  hardly  know  what 
sort  of  threat,  short  of  a  threat  of  actual  violence,  was 
intended  by  the  Act,  if  this  is  not  within  its  inten- 
tion. As  against  Galbraith,  however,  the  case  does 
not  appear  to  be  satisfactorily  made  out.  All  he  did 
was  to  report  what  the  master  had  said.  He  used  no 
threat  himself,  nor  does  he  appear  to  have  assented  to 
the  use  of  a  threat  by  any  one  else,  except  so  far  as  his 
assent  may  be  inferred  frcmi  his  presence.  Against 
him,  therefore,  I  think  the  conviction  ought  not  to 
stand. 

Blackbitbn,  J. — As  regards  Galbraith  my  own 
opinion  is,  that  the  justices  were  warranted  in  finding 
that  he  was  a  party  to  the  threat ;  but  I  do  not  wish  to 
stand  out  in  that  opinion  against  the  judgment  of  my 
brother  Wightman,  as  the  question  is  one  of  the 
amount  of  evidence  alone. 

It  has  been  argued  that  some  violence  must  be 
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threatened  in  order  to  bring  a  threat  within  the  statute ; 
but  the  case  of  WcMy  v.  AnUy  (30  L.  J.  M.  C.  121) 
has  decided  the  contrary.  The  CJourt  there  said  that  a 
threat  to  follow  out  an  illegal  conspiracy  was  enough. 
"Was  there  here  evidence  that  O'Neill  threatened  that 
he  and  others  would  follow  out  an  illegal  conspiracy ; 
that  is  to  say,  would  persecute  Longman  if  he  did  not 
leave  the  employment  in  which  ho  then  was  ?  It 
seems  to  me  there  was  such  evidence.  Under  the 
rules  of  the  club  there  was  nothing  to  justify  the  turn- 
ing out  of  Longman,  if  he  continued  to  work  with 
Kiuger ;  but  there  was  no  doubt  a  silent  understand- 
ing on  the  subject ;  and,  looking  at  the  fact  that  the 
words  were  spoken  among  his  fellow-workmen,  who 
must  all  have  known  what  had  been  done  with  respect 
to  the  employment  of  Norfolk,  the  justices  might 
reasonably  draw  the  conclusion  that  the  words  meant 
— **  we  will  in  combination  withdraw  from  any  employ- 
ment in  which  you  are,  and  so  will  put  you  to  all  sorts 
of  unpleasantness."  I  think  that  would  be  a  threat 
such  as  that  in  WaXsby  v.  AnUy,  If  it  were  for  me 
to  draw  the  inference,  I  should  draw  the  inference 
which  the  justices  drew.  Every  man  has  in  this 
country  freedom  to  work  where  he  pleases ;  but  that 
freedom  docs  not  extend  so  far  as  to  permit  him  to 
take  away  that  liberty  from  others.  That  is  what 
O'Neill  has  attempted  to  do,  and,  therefore,  I  am  of 
opinion  that  he  was  rightly  convicted. 

CoTwiction  affimud. 


Q.B. 

27  June,  1868 


.i 


Reoina  V,  Scott. 


Conviction — Profane  Cursing  and  Swearing — 
19  Geo.  2,  c  21, «.  1. 

Under  19  Geo.  2,  c.  21,  «.  1,  a  person  may,  under 
the  same  convididm^  he  convicted  in  several  different 
penalties  in  respect  ofsevercU  different  profane  curses  or 
oaths  tittered  on  (he  same  occasion. 

This  was  a  role  to  bring  up  into  this  Ck>urt  by  osr- 
tiorarit  the  conviction  of  J.  M.  Scott  by  two  justices  of 
Buckinghamshire,  in  order  that  the  same  might  be 
quashed. 

The  conviction  stated  that  the  said  J.  H.  Scott  was 
convicted  before  the  said  justices  ''for  that  he  did  on 
the  21st  of  November,  1862,  at  Winslow,  in  the 
county  of  Bucks,  profanely  curse  one  profane  curse — 
to  wit,  *G — d  d — n  your  b — ^y  eyes,*  twenty  times 
repeated — and  that  they  adjudged  him  for  his  said 
ofifence  to  pay  the  sum  of  22.,  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  James  King,  the 
complainant,  128,  6d  for  his  costs." 

By  19  Geo.  2,  c.  21,  s.  1,  it  is  enacted  that  "If  any 
person  shall  profanely  curse  or  swear,  and  shall  be  thereof 
convicted  before  any  justice,  he  shall  forfeit  and  lose  the 
respective  sums  hereinafter  mentioned ;  i.e.,  every  day 
labourer,  common  soldier,  common  sailor,  and  common 
seaman.  Is. ;  and  every  other  person  under  the  degree 


of  a  gentleman,  2s.  ;  and  every  person  of  or  aborethe 
degree  of  a  gentleman,  Ss.  ;  and  in  casesacliperaoo 
shall,  after  conviction,  offend  a  second  time,  eteij 
such  person  shall  forfeit  and  lose  double,  and  for  ersy 
other  offence  after  a  second  conviction  treble,  the  sm 
first  forfeited  by  any  offender  for  profane  ctmnog  isi 
swearing  as  aforesaid." 

The  defendant  was  a  mealman,  and  it  was  adnittal 
that  for  a  single  profane  curse  2s.  would  hare  been  t 
proper  fine. 

By  sect.  5,  a  common  soldier  or  sailor  is  to  1)8  set 
for  one  hour  in  the  stocks  for  every  angle  offaict 
whereof  he  shall  be  convicted,  and  for  any  number  of 
offences  whereof  he  shall  be  convicted  at  one  and  tk 
same  time,  two  hours. 

Sect.  8,  after  giving  a  form  of  conviction  under  tk 
statute,  proceeds  to  enact  that  *' such  form  and  con- 
viction shall  not  be  liable  to  be  removed  by  ccrtarvi 
into  his  Majesty's  Ck>urt  of  King's  Bench,  but  shall  be 
taken  and  deemed  to  be  final  to  all  intents  aad 
purposes  whatever." 

By  11  &  12  Vict.  c.  48,  sect.  10,  it  is  enacted,  iritli 
respect  to  complaints  and  informations  in  cases  for 
summary  conviction,  "  that  every  sudi  complaint 
shall  be  for  one  matter  of  complaint  only,  and  not  for 
two  or  more  matters  of  complaint ;  aad  wery  such 
information  shall  be  for  one  offence  only,  and  not  for 
two  or  more  offences." 

7>.  D.  Keane  showed  cause. 

The  word  "offence"  in  the  conviction  is  ww* 
coUectivum.  It  is  one  offence  under  the  Act  to  utter 
a  volley  of  oaths,  but  the  outrage  on  propriety  is 
greater  where  there  are  many  oaths  than  where  theit 
is  one  only  ;  and  the  intention  of  the  Legislature  ns 
that  the  total  amount  of  the  fine  shotdd  be  prof^ 
tionate  to  the  grossness  of  the  outrage.  In  ^  ^' 
cases  the  conviction  has  been  in  this  form,  and  so 
objection  like  the  present  one  has  ever  been  taken, 
Retina  v.  Roberts,  2  Ld.  Raym.  1876 ; 
JUgina  v.  Sparling,  1  Strange,  497. 

If  twenty  curses  constitute  but  one  offence,  then  the 
conviction  includes  but  on©  matter  of  complaint,  m 
it  is  not  invalidated  by  11  &  12  Vict  c.  43,  sect  10. 

ffoU,  in  support  of  the  rule. 

None  of  the  cases  decide  this  point :  the  Court  wiU 
therefore,  look  solely  at  the  words  of  the  Act,  ^ 
plain  meaning  of  which,  it  is  submitted,  is  that  i 
conviction  must  be  a  conviction  for  a  single  cuiw,  ^ 
that  a  second  curse  for  which  an  aggravated  pni"^' 
ment  is  provided,  must  be  the  subject  of  a  se<oi» 
conviction. 

This  is  a  conviction  for  more  than  one  matter  o. 
complaint,  and  is,  therefore,  bad  under  ll&12>i- 
c.  43,  s.  10, 

Newman  v.  Bcndgshe,  10  A.  &  £.  H* 

WiGHTMAN,  J.— I  am  of  opinion  that  this  connj^^ 
was  rightly  made,  and  that  the  interpretation  of  ^' 
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Act  contended  for  by  Mr.  Keane,  is  the  correct  one. 
It  has  been  argued  that  this  conviction  is  bad  by 
reason  of  that  section  of  Jervis's  Act  which  says  that 
^'  every  such  complaint  shall  be  for  one  matter  of  com- 
plaint  only,  and  not  for  two  or  more  matters  of  com- 
plaint" But  here  the  complaint  is  one — viz.,  that 
the  defendant  at  a  certain  time  did  swear  a  certain 
number  of  oaths ;  and  under  the  statute  the  offender 
is  subjected  to  a  penalty  of  2s.  for  every  curse 
uttered,  the  offence  being  the  swearing  upon  that 
particular  occasion.  That  is  the  construction  which 
has  always  been  put  upon  the  statute,  and  I  am,  there- 
fore, of  opinion  that  this  conviction  was  proper. 

Blackburn,  J. — I  am  of  the  same  opinion.     This 
is  the  cose  of  a  conviction  under  an  Act  by  which  the 
remedy  by  certiorari  is  expressly  taken  away.    The 
conriction,  therefore,  stands  good,  unless  it  can  be 
shown  that  the  justices  acted  without  jurisdiction. 
Kow  I  think,  not  only  that  the  justices  had  jurisdic- 
tion, but  also  that  the  conviction  was  one  which  we 
ought  not,  under  any  circumstances,  to  quash.     The 
Act  of  Geo.  2  says,  that  every  ]>erson  who  shall  pro- 
fanely curse  and  swear  shall  forfeit  two  shillings.   But 
sect.  5  shows  that  it  was  intended  that  the  justices 
j^hould,  so    far  as    regards   punishment,    take   into 
separate  consideration  each    of  a  number  of  oaths 
Ewom  at  the  same  time ;  but  should,  as  regards  the 
offence,  consider  all  such  oaths  together.     It  has  been 
suggested,  that  the  Act  was  intended  to  provide  a 
severer  punishment  for  a  second  oath,  just  as  in  the 
ordinary  case  of  a  conviction  after  a  previous  convic- 
tion :  but  that  is  not  so,  for  the  conviction  is  to  be  for 
one  and  the  same  offence.     The  words  of  the  form 
given  in  sect.  8  also  clearly  show  that  the  investiga- 
tion is  to  be,  whether  the  offender  has  cursed  one  or 
more  curses  ;  and  that  the  investigation  was  to  be  at 
one  and  the  same  time,  and  to  result  in  one  convic- 
tion.    It  is  true,  this  point  has  never  been  formally 
decided  ;  but  we  may  gather  from  the  cases,  that  the 
general  opinion  has  always  been  against  the   con- 
struction contended  for  by  the  defendant. 

With  respect  to  Jervis*8  Act,  I  cannot  agree  that  a 
conviction,  which  was  bad  for  showing  more  than  one 
offence,  would  be  a  conviction  without  the  jurisdiction 
of  the  justices ;  but  I  agree  with  my  Brother  Wight- 
man,  that  only  one  ground  of  complaint  was  in- 
vestigated by  the  justices  in  the  present  case. 

Conviction  affirmed. 


Stago,  falsely  called  Edos- 

OOMBE,  V,  EdQECOMBB. 


Divorce. 

16  June,  1863. 

Before  the  Right  Honourable  Sib  Cresswell 

Cresswell. 


Nullity  of  Marriage — Impotence. 

A  vrife  prayed  for  a  decree  of  nullity  of  marriage  on 
the  groimd  of  her  husbandCs  impotence,  hui  it  Jtaving 


leen  shown  thai  cohaMtation  had  only  lasted  two  months, 
and  that  the  htuibemd^s  incapacity  did  not  proceed  either 
from  mal'formalion  or  disease,  and  might  possibly  be 
curable. 
The  Court  refused  to  pronounce  the  decree. 

This  was  a  petition  presented  by  a  wife  for  a  decree 
of  nullity  of  marriage  on  the  ground  of  her  husband's 
impotence.  The  parties  were  married  in  July,  1861, 
and  cohabited  together  during  two  months.  At  the 
end  of  that  time  the  petitioner  left  her  husband,  and 
did  not  subsequently  resume  cohabitation  with  him. 
The  cause  came  on  for  trial  before  the  Judge  Ordinaiy 
without  a  jury. 


Wambey,  Dr.,  and  C.  T.  Smith,  appeared  for  the 
petitioner.    The  respondent  did  not  appear. 

The  petitioner  was  examined,  and  stated  that  on 
two  occasions  only  during  her  cohabitation  with  the 
respondent  did  the  latter  attempt  to  consummate  the 
marriage,  but  in  each  instance  without  result.  No 
formal  report  was  made  of  the  condition  of  the  peti- 
tioner, but  two  medical  witnesses,  who  had  been 
appointed  by  the  Court  to  inspect  and  report  upon  the 
condition  of  the  respondent,  stated  in  evidence  that 
they  had  examined  the  petitioner,  but  could  not  posi- 
tively aver  that  she  was  virgo  intada.  In  their 
report,  the  inspectors  stated  that  the  incapacity  of  the 
respondent  did  not  arise  either  from  mal-formation  or 
disease,  but  from  self-abuse,  and  that,  on  the  discon- 
tinuance of  that  habit,  virile  capacity  would  in  all 
probability  be  restored^ 

Our.  adv.  vuU. 

16  June,  1863. 

The  Judge  Ordinary.  ^This  was  a  petition  for  a 
decree  of  nullity  of  marriage  on  the  ground  of  the  im- 
potency  of  the  respondent.  The  petition  alleged  that 
on  the  2nd  of  July,  1861,  a  ceremony  of  marriage  was 
in  fact  had  between  the  petitioner  and  respondent. 
That  after  the  marriage,  until  the  27  th  of  September, 
the  petitioner  cohabited  with  the  respondent,  but  by 
reason  of  his  mal-fonnation  he  was  and  has  continued 
incompetent  to  consummate  the  marriage.  That  the 
mal-formation  of  the  respondent  is  congenital,  and 
incurable  by  art  or  skill,  as  on  inspection  by  experts 
will  appear.  That  the  petitioner  is  a  virgin  intact, 
as  on  inspection  by  experts  will  appear.  The  re- 
spondent did  not  appear  at  the  instance  of  the  peti- 
tioner. Inspectors  were  appointed,  who  examined  the 
person  of  the  respondent,  and  made  the  following 
report: — 

**  Inspectors'  Report. 
"  16,  St.  Thomas  Street,  Southwark, 
"26  Jamuiry,  1863. 

**  We,  the  undersigned  medical  inspectors  appointed 
to  examine  and  report  upon  the  condition  of  the 
generative  organs  of  Henry  Edgecombe,  do  hereby 
declare  that  we  have  made  a  careful  examination,  and 
find  that  the  external  ox^gans,  viz.,  the  penis  and  the 
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two  testicles  of  the  said  Henry  Edgecombe,  are  per- 
fectly natural  and  well  formed,  and,  as  far  as  we  are 
able  to  judge,  fully  competent  to  fulfil  tbeir  functions. 
However,  it  appears  that  Henry  Edgecombe,  who  is 
twenty-nine  years  of  age,  has  been  the  subject  of  fits 
since  he  was  five  years  old,  and  that  he  has  practised 
excessive  self-abuse— mastorbation  for  a  long  period, 
and  has  continued  to  do  so  aince  his  marriage  in  July, 
1861.  Considering  the  foregoing  facts,  we  cannot  but 
believe  that  there  is  a  want  of  proper  Tirile  power. 
The  long  continuance  of  the  fits  haa^  no  doubt,  in- 
duced some  deficiency  in  the  nervous  system ;  but  this 
is  not  a  sufficient  cause  of  impotenoe,  as  there  are 
many  epileptic  persons  who  have  married  and  had 
children.  The  more  probable  cause  is  one  of  a  mental 
or  moral  character,  riz.,  self-abuse.  This,  we  know, 
if  carried  to  any  great  extent,  induces  an  aversion 
to  the  female  sex.  This  cause  is  remediable,  and 
remains  entirely  at  the  option  of  the  person  concerned. 
Self-control  may  restore  the  natural  feeling  towards 
his  wife ;  but  the  continuance  of  self-abuse  will  leave 
matters  as  they  are. 

(L.S.)      **  Alfred  Poland, 
{L.S.)      •'Samitkl  J.  Bayfield." 

Ko  report  was  made  as  to  the  state  of  the  petitioner, 
but  she  appeared  as  a  witness^  and  deposed  that  during 
her  cohabitation  with  the  respondent  he  made  two 
attempts  to  consummate  the  marriage,  but  did  not 
accomplish  it    The  medical  men  who  examined  and 


made  a  report  as  to  the  state  of  the  responkBt, 
examined  the  petitioner  also,  and  their  evidence  wis 
equivocal  as  to  her  state.  Had  I  deemed  it  poisible 
to  pronounce  a  decree  of  nullity  under  the  diconi' 
stances  proved  before  me,  I  should  have  desired  to 
have  a  formal  report  from  the  medical  laen.  as  to  br 
condition.  But,  even  assuming  her  to  be  a  Tirpa 
intact,  I  cannot  make  the  decree  prayed  fior.  Tu 
medical  men  negative  mal-formation,  they  n^gatixB 
impotency  from  disease  or  natural  infirmity,  bat  tht j 
ascribe  the  non-consummation  of  the  ssarria^  to 
temporary  incapacity  occasioned  by  the  indulgeoca  of 
a  disgusting  and  degrading  habit,  and  believe  that 
such  incapacity  will  continue  untQ  that  h&bit  is 
corrected,  but  no  longer.  Moreover,  the  cohatnti&iB 
continued  but  little  more  than  two  montiuL  5oir, 
where  any  manifest  and  incurable  defect  exists^  the  oM 
rale  as  to  triennial  cohabitation  has  been  relaxed ;  Int 
even  in  such  cases  the  Court  has  never,  that  I  am 
aware  of,  proceeded  on  so  short  a  cohabitatioa  as  in 
this  case.  Here  I  have  no  right  to  assume  that  tii« 
incapacity  will  be  permanent,  and  however  painfnl  it 
may  be  to  the  petitioner  to  resume  cc^iabitatioii  witii 
the  respondent,  I  feel  bound  to  follow  the  precedeot 
of  Sir  George  Lee  in  WUde  v.  Wilde  (2  Lee,  585),  tod 
dismiss  the  petition.  In  that  case  he  decreed  a  moni- 
tion that  the  petitioner  should  return  to  eohsbitation. 
I  am  not  sure  that  I  ought  to  do  bo,  unless  sash 
process  is  prayed  for  by  the  respondent,  and  therefon 
at  present  abstain  from  doing  it 
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EQUITY. 


Priy  Council.  |  ^^b^ahaji  v.  Abeaham. 
13  Juke,  1863.     ) 

/Vewn^The  Bight  Hon.  Lobd  Kinosdowk,  Lord 
JvsTioB  Knight  Bbucb,  Lobd  Jxtstioe  Tubsteb, 
Sib  J.  T.   Colebidoz,  Sib  L.  Feel,  and  Sib  J. 

W.   COLYILE. 

Hindu,  Law — Suocemon'^^Ccnvert  to 
ChrisHanit^, 

The  tit  that  hound  em  undvMed  family  toffdher  is 
dissolved  by  the  conversion  of  a  member  to  Christianity^ 
80  far  asregards  suehmemher  A  cowoert  may  renounce 
the  old  law  with  his  former  religion,  or  abide  by  the 
old  law  Tioturiihstanding  his  change  of  faith. 

Lex  loci  does  not  apply  to  parties  who  have  ceased 
to  be  Hindus  in  religion.  Customs  and  usages  not 
enjoined  may  be  as  voluntarily  changed  eu  they  were 
voluntarily  adapted, 

Tliis  was  an  appeal  brought  by  Charlotte  Abraliamy 
the  widow,  and  Daniel  Abraham,  the  son,  of  Matthew 
Abraham  deceased,  a  Fhyteatant  nathre  of  India, 
against  a  decree  of  the  Sadder  Adawlat  Court  of 
Madias,  of  date  5th  Korember,  1859,  prononnced 
in  favour  of  the  respondent,  Francis  Abraham,  brother 
of  Matthew  Abraham,  reversing  a  judgment  of  the 
Civil  Court  of  BeUaiy.  The  principal  qnestion  in- 
volved iif  the  appeal  was,  whether  the  Hindn  law 
onght  not  to  govern  the  sacceasion  to  the  property  of 
the  deceased  who  died  intestate.  The  appellants  were 
the  plaintiffs  in  the  snit  before  the  Civil  Conrt  of 
BeUary.  There  were  ako  questions  of  aocoont  between 
the  parties,  the  T«apondent  and  his  deceased  brother 
having  been  partners  in  buidness  which  are  immaterial 
to  set  forth. 

Tht  Solieiicr-aeneral  and  W.  H,  Melvill,  for  the 
appellants,  argued,  that  the  judgment  of  the  Sudder 
Adawlat  ought  to  be  reversed  because  (besides  other 
reasons  having  reference  to  principles  of  accounting 
between  the  parties): — 

That  the  judgment  was  wrong  in  law  in  pronouncing 
that  the  parties  were  to  be  governed,  as  to  successioii, 
by  the  principles  of  the  Hindu  law, 

ZMoorCf  Ind.  App,  240; 

1  Strangers  Hindu  Law,  pp.  198,  221 ; 

Nistacshara,  241—268 ; 

Act  XX.  of  1841 ; 

Madras  Regulations^  IL  and  JIL  of  1802 ; 

Jdm,  r.  0/1829; 

Lex  Loci  Act,  XXL  of  1850  ; 
Vol.  IL 


Bengal  BeguleUions,  VII,  of  1832 ; 

Ind,  Law  Commission  Report,  Oct.  81,  1840. 

Sir  H,  Cairns,  (^C,  (Maekeson  with  him),  argued 
that  the  appeal  could  not  be  sustained  because  there 
iBjkolexloei  in  India.  That  among  Christian  native 
Hindu  funilies  the  rule  of  succession  is  regulated  by 
the  usage  among  the  class,  and  that  the  adoption  of 
the  English  dress  and  manners  did  not  alter  the  law. 

Mem,,  chap,  IX.  ; 

1  Strange,  208—218 ; 

Maenaghten's  Hindu  Law,  88  ; 

Maepherson's  Procedure ;  and  authorities,  Ice,  cU. 

TiTBinEB,  L.J.,  in  delivering  judgment,  said  that 
the  principal  question  raised  by  the  appeal  was,  by 
what  law  the  rights  of  the  parties  ought  to  be 
determined?  The  real  point  at  issue  was,  not  who 
was  the  heir  of  the  late  Matthew  Abraham!  but 
whether  he  and  the  respondent  formed  an  undivided 
fiomily  in  the  sense  which  those  words  bore  in  the 
Hindu  law,  with  reference  to  the  acquisition,  improve- 
ment, ex^oyment,  disposition,  and  devolution  of  pro- 
perty ?  It  was  a  question  of  parcenership,  and  not  of 
heirship.  Heirship  might  be  governed  by  the  Hindu 
law,  or  by  any  other  law  to  which  the  ancestor  mig^t 
be  subject,  but  parcenership,  understood  in  the  sense 
in  which  their  Lordships  here  used  the  term,  viz.,  as  es- 
pressing  the  rights  and  obligations  growing  out  of  the 
status  of  an  undivided  family,  was  the  creature  of^ 
and  must  be  governed  by,  the  Hindu  law.  Consider- 
ing the  case  then,  with  reference  to  parcenership,  what 
was  the  position  of  a  member  of  a  EUndu  family  who 
had  become  a  convert  to  Christianity  ?  He  became,  as 
their  Lordships  apprehended,  at  onoe  severed  from  the 
family,  and  was  regarded  by  them  as  an  outcast  The 
tie  which  bound  the  family  together  was,  so  &r  as  he 
was  concerned,  not  only  loosened,  but  dissolved. 
The  obligations  consequent  upon  and  connected  with 
the  tie  were,  as  it  seemed  to  their  Lordships,  dissolved 
with  it.  Parcenership  might  be  put  an  end  to  by  a 
severance  efEected  by  partition ;  it  must,  as  their  Lozd- 
ships  thought,  equally  be  put  an  end  to  by  a  severance 
which  the  Hindu  law  reoogmsed  and  created.  Their 
Lordships,  therefore^  were  of  opinion  that  upon  the 
conversion  of  a  Hindu  to  Christianity  the  Hindu  law 
ceased  to  have  any  obligatory  force  upon  the  convert, 
who  might  renounce  the  old  law  by  which  he  was 
bound,  as  he  had  renounced  his  old  religion,  or, 
if  he  thought  fit,  he  might  abide  by  the  old  law, 
notwithstanding  he  had  renounced  the  old  religion. 
It  appeared,  indeed,  both  from  the  pleadings*  and 
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from  the  points  before  referred  to,  tliat  neither  side  con- 
tended for  the  continuing  obligatory  force  of  the 
Hindu  law  over  a  Christian  convert  from  the  Hindu 
faith.  The  custom  and  usages  of  families  were  alone 
appealed  to,  with  a  reference  also  to  the  usages  of  this  , 
particular  family ;  a  reference  which  implied  that  the 
general  custom  of  a  class  was  not,  imperatively, 
obligatory  on  converts  to  Christianity.  The  con- 
clusion at  which  their  Lordships  had  arrived  on 
that  point  was  supported  by  authority ;  for  the 
opinion  expressed  as  to  the  Hindu  law  by  the  Judge  of 
the  Civil  Court  at  Bellary  seemed  to  coincide  entirely 
with  the  opinions  of  Pundits  reported  in  the  2nd  vol. , 
pages  131  and  132,  of  Macnaghten*s  "  Hindu  Law."  It 
was  there  stated  that  on  the  death  of  an  apostate  from 
the  Hindu  faith,  his  heirs,  according  to  Hindu  law, 
would  take  all  the  property  which  he  had  at  the  time 
of  his  conversion  ;  and  the  marginal  note  stated  that 
his  subsequently  acquired  property  would  be  governed 
as  to  its  devolution  by  the  law  of  his  new  religion.  The 
religion  embraced  in  that  case  was  the  Mahommetan, 
which  regulated  the  devolution  of  his  property.  The 
Pundits,  therefore,  in  their  reply  naturally  connected 
religion  with  the  rales  of  descent  of  property  as  an 
adjunct ;  but  the  important  point  which  they  declared 
was,  the  separation  of  the  convert  from  the  binding 
force  of  Hindu  law,  as  to  his  subsequent  acquisitions. 

Such,  then,  being  the  state  of  the  case,  so  far  as  the 
Hindu  law  is  concerned,  their  Lordships  had   next 
to  consider  whether  there  was  any  other  law,  wliich 
determined  the  rights  over  the  property  of  a  Hindu 
becoming  a  convert  to  Christianity.     The  lex  loci  Act 
clearly  did  not  apply,  the  parties  having  ceased  to  be 
Hindus  in  religion ;  and,  looking  to  the  regulations, 
their  Lordships  thought  that,  so  far  as  they  prescribed, 
that  the  Hindu  law  should  be  applied  to  Hindus,  and  the 
Mahometan  law  to  Mahometans,  they  must  be  imder- 
stood  to  refer  to  Hindus  and  Mahometans  not  by  birth 
merely,  but  by  religion  also.     This  case,  therefore, 
had  to  be  decided  according  to  the  regulation  which 
prescribed  that  the  decision  should  be  according  to 
equity  and  good  conscience.    Applying,  then,  this  rule 
to  the  decision  of  the  present  case,  it  seemed  to  their 
Lordships  that  the  course  which  appeared  to  have 
been  pursued  in  India  in  these  cases,  and  to  have  been 
adopted  in  the  present  case,  of  referring  the  decision 
to  tiie  usages  of  the  class  to  which  the  convert  might 
have  attached  himself,  and  of  the  family  to  which  he 
might  have  belonged,  was  the  course  most  consonant 
both  to  equity  and  good  conscience.    The  profession  of 
Christianity  released  the  convert  from  the  trammels 
of  the  Hindu  law,  but  it  did  not  of  necessity  involve 
any  change  of  the  rights  or  relations  of  the  convert  in 
matters  with  which  Christianity  had  no  concern,  such 
as  his  rights  and  interests  in,  and  his  powers  over, 
property.    The  convert,  though  not  bound  as  to  such 
matters,  either  by  the  Hindu  law  or  by  any  other 
positive  law,  might  by  his  course  of  conduct  after  his 
conversion   show   by  what  law  he   intended  to  be 


governed  as  to  these  matters.  He  might  have  done 
so  either  by  attaching  himself  to  a  class  which,  as  to 
these  matters,  had  adopted  and  acted  upon  some  par- 
ticular law,  or  by  having  himself  observed  some  family 
usage  or  custom,  and  nothing  can  surely  be  more  just 
than  that  the  rights  and  interests  in  his  property,  and 
his  powers  over  it,  should  be  governed  by  the  law 
which  he  had  adopted,  or  the  rules  which  he  had 
observed. 

Such,  then,  being  their  Lordships'  opinion  as  to 
the  law  by  which  they  ought  to  be  guided  in  the  deci- 
sion of  this  case,  it  became  necessary  to  see  how  the 
case  stood  upon  the  evidence. 

Their  Lordships  collected  from  the  evidence  that  the 
class  known  in  India  as  native  Christians,  using  tliat 
term  in  its  wide  and  extended  sense  as  embncing  aU 
natives  converted  to  Christianity,  had  suhordinate 
divisions,  forming  distinct  classes,  of  which  some 
adhered  to  the  Hindu  customs  and  usages  as  to  pro- 
perty ;  others  retained  those  customs  and  usages  in  a 
modified  form,  and  others  again  had  wholly  aban- 
doned those  customs  and  usages,  and  adopted  differtut 
rales  and  laws  as  to  their  property. 

Of  this  ktter  ckss  were  the  East  Indians;  a  class 
well  defined  in  India,  the  members  of  which  follow  in 
all  things  the  usages  and  customs  of  the  Englishi 
resident  there,  and  though  they  could  not  claim  the 
exemption  from  jurisdiction,  nor  the  privilege  of  a 
personal  law,  which  British  subjects  in  the  limited 
sense  of  the  terms  of  the  jurisdiction  of  the  charters 
of  the  Supreme  Courts  enjoy,  in  other  respects-in  the 
common  bond  of  union  inreligion,  customs,  and  man- 
ners, they  approached  the  class  of  British  subjects. 

The  fiunily  from  which  both  the  late  Matthew 
Abraham  and  the  respondent  descended  appeared  to 
be  of  that  class  of  native  Christians  which  commonly 
retained  native  uses  and  customs  :  and  their  ha^W 
considered  it  probable,  therefore,  that  had  the  fami^J 
possessed  property  they  would,  so  long  as  those  nsagb 
and  customs  were  retained,  have  enjoyed  it  in  common 
according  to  Hindu  custom ;  but  they  were  sata* 
fied  upon  the  evidence  that  the  late  Matthew 
Abraham  and  the  respondent  had  no  ancestral  pro- 
perty, and  that  the  property  which  the  late  Matthew 
Abraham  had  was  acquired  by  him  through  his  own 
sole  unaided  exertions,  and  without  any  use  whatcTer 
of  any  common  stock.  They  were  also  satisfied  that, 
from  the  time  of  the  late  Matthew  Abraham's  marriag^' 
he  and  the  appellant  Charlotte,  his  wife,  afid  their 
children  adhered  in  all  respects  to  the  religioflr 
manners,  and  habits  of  the  East  Indians,  the  class  to 
which  the  appeUant  Charlotte  Abraham  belonged. 

Previously  to  the  marriage,  some  doubt  was  en  • 
tained  whether  the  East  Indians,  t^^  class  to  whi^ 
the  lady  belonged,  would  receive  Matthew  Abraham 
into  their  society  and  treat  him  as  one  of  theiB^ 
selves.  On  this  point  the  appellant,  Chariot 
Abraham,  the  first  phiintiflt  was  corroborated  J 
a  very  respectable  witness,  on  whose  TW«a*y^ 
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doubt  could  rest  Before  this  time  Mr.  Matthew 
Abraham  had  asstimed  the  English  dress,  and  had  out- 
wardly conformed  to  all  the  habits  of  the  English. 
Assurances  were  given  that  the  East  Indians  of  Bellary 
would  recognise  her  husband  as  one  of  their  body,  and 
the  marriage  took  place.  On  one  important  public 
occasion,  when  a  jury  was  sammoned  of  East  Indians, 
Katthew  sat  as  one  of  them,  and  acted  as  their  fore- 
man. 

The  evidence  on  this  part  of  the  case  appeared  to 
their  Lordships  to  be  clear  beyond  all  doubt  They 
had  now  to  consider  its  effect  That  it  was  not  com- 
petent to  parties  to  create,  as  to  property,  any  new  law 
to  regulate  the  succession  to  it  a5  intestato,  they 
entertained  no  doubt ;  but  that  was  not  the  ques- 
tion on  which  the  present  case  depended.  The 
question  was,  whether,  when  there  were  different  laws 
IS  to  property  applying  to  different  classes,  parties 
ought  not  to  be  considered  to  have  adopted  the  law 
M  to  property  of  the  class  to  which  they  belonged, 
whether  in  respect  of  succession  ah  intidato  or  in  other 
respects.  In  this  particular  case  the  question  was, 
whether  the  property  was  bound  by  the  Hindu  law  of 
parcenership. 

Now  Matthew  Abraham  acquired  the  nucleus  of  his 
property  himself.     No  law  imposed  any  fetter  upon 
Mm  as  to  his  mode  of  dealing  with-it.     It  was  not 
even  shown,  as  a  fact,  how  his  ancestors,  after  their 
conversion,  dealt  with  such  property,  as  to  the  use 
and  enjoyment  of  it.    It  was  plain  that  no  rule  as  to 
such  use  and  enjoyment,  which  the  ancestors  might 
voluntarily  have  imposed  on  themselves,  could  be  of 
compulsory    obligation   on   a   descendant   of  theirs 
acquiring  his  own  wealth.     If  a  Hindu  in  an  undi- 
vided family  might  keep  his  own  sole  acquisitions 
separate,    as   he   undoubtedly   might,   h  fortiori   a 
ChristiivQ  might  do  the  same.     Customs  and  usages  as 
to  dealing  with  property,  unless  their  continuance  be 
enjoined  by   law,  as  they  were  adopted  voluntarily, 
60   they  migWt  be  changed,   or  lost  by  desuetude. 
Tliough  raco  and  blood  were  independent  of  volition, 
usage  was  not. 

The  law  had  not,  so  far  as  their  Lordships  conld  sfic, 
prohibited  a  Christian  convert  from  changing  his  class. 
The  inconvenience  resulting  from  a  change  of  succession 
consequent  on  a  change  of  class,  was  no  greater  than 
that  which  often  resulted  from  a  change  of  domicile. 
The  argurruntum  ah  vnconvenienti  could  not,  therefore, 
be  used  against  the  legality  of  such  a  change.  They 
considered  that  it  was  competent  to  Matthew  Abraham, 
though  himself  both  by  origin  and  actually  in  his 
youth  a  "Native  Christian,"  following  the  Hindu 
laws  and  customs  on  matters  relating  to  property,  to 
change  his  Christian  class,  and  become  of  the  Christian 
class  to  which  his  wife  belonged.  Their  Lordships, 
therefore,  were  of  opinion  that  the  undivided  family  on 
which  the  defendant  relied  in  his  answer,  did  not  exist 
in  any  sense  which  was  material  to,  or  could  assist  in, 
tho  decision  of  the  case. 


There  being,  then,  in  their  Lordships*  opinion,  no 
such  undivided  family,  and  the  case  not  being,  in  their 
judgment,  governed  by  the  Hindu  law,  it  was  un- 
necessary to  discuss  the  opinion  given  by  the  Pundits 
upon  the  operation  of  that  law,  or  to  enter  into  the 
question  so  much  discussed  at  the  bar,  whether  the 
late  Matthew  Abraham's  acquisitions  ought,  or  ought 
not,  according  to  that  law,  to  have  been  deemed  to  be 
his  separate  estate.    It  was  sufficient,  with  reference 
to  the  opinion  of  the  Pundits,  to  say  that  the  case 
stated  for  their  opinion  proceeded  upon  an  assumption 
which,  in  their  Lordships'  judgment,  was  not  war- 
ranted by  the  facts.   Their  Lord^ps  however  thought 
it  right  to  add,  for  the  guidance  of  the  Courts  in  India 
in  future  cases,  that  whenever  the   opinion  of  the 
Pundits  might  be  required,  and  there  were  any  special 
circumstances  which  bore  upon  the  question  to  be  sub- 
mitted for  their  opinion,  those  special  circumstances 
ought  to  be  set  forth  in  the  case  submitted  to  them. 
Their  Lordships  made  this  observation  with  reference 
to  the  broad  and  general  statements  contained  in  the 
case  which,  in    this  instance,  was  laid  before  the 
Pundits  ;  **  that  the  brothers  lived  together,  and  that 
the  eldest  acquired  some  property,"  unaccompanied 
as  those  statements  were  by  any  specification  of  the 
mode  in  which,  and  the  circumstances  under  which, 
the  brothers  so  lived,  and  the  property  was  so  ac-. 
quired— circumstances  which,   to  say  the  least,  were 
important  to  be  considered  in  forming  an  opinion  upon. 
the  point  submitted  for  consideration. 

Minute, — Judgment  of  the  Sudder  Court  reversed, 
and  the  decree  of  the  Civil  Court  of  Bellary  restored, 
with  certain  modifications  as  to  the  mode  of  accounting 
between  the  parties. 


Master  Of  the  Bollfl.  1  castle  v.  yTjjoj^, 
1,  2  July,  1868.        J 

Executor — Loss  hy  AgenCs  Bankruptcy. 

Executors,  having  instructed  a  solicitor  to  prove  their 
testator's  wUl,  gave  him  SOI.  to  pay  the  probate  duty 
and  expenses.  The  solicitor  became  bankrupt  tioo  and 
a  half  months  afterwards,  without  having  paid  the  duty. 
The  amouTU  required  for  probate  duty  was  only  601. : — 

Held,  that  this  SOI.  ought  to  be  alloioed  as  a  paymerU 
by  the  executors. 

Secus  as  to  251  advanced  to  the  solicitor  to  pay  legacy 
duty  before  the  unll  toas  proved. 

This  was  the  hearing  on  further  consideration  of  an 
administration  suit,  and  the  only  question  was, 
whether  the  defendants,  the  executors  of  John  Ward, 
were  entitled  to  be  allowed,  as  payments  made  on 
account  of  their  testator's  estate,  two  sums  of  80/.  and 
251.  paid  by  them  under  the  following  circumstances  : — 

The  defendants,  soon  after  the  death  of  the  testator, 
had  instructed  one  Peagam,  a  solicitor  then  prac- 
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tising  at  Bicester,  to  prove  the  wilL  On  the  12th 
of  September,  1861,  the  defendants  paid  80Z.  to 
Feagam  at  his  request,  to  enable  him  to  pay  the 
probate  duty  and  the  expenses  of  taking  out  probate. 
On  the  14Ui  of  November,  1861,  Peagam  obtained 
from  them  a  further  sum  of  251,  for  the  purpose  of  pay- 
ing the  legacy  duties  payable  under  the  testator's  wiU. 
On  the  25th  of  November,  1861,  Peagam  became 
bankrupt,  and  it  was  then  discovered  that  he  had  mis- 
applied the  SOI.  and  251,  The  defendants  had  repeatedly 
applied  to  him  as  to  his  delay  in  taking  out  probate, 
but  he  had  assured  them  that  the  delay  was  caused  by 
ther  parties.  When  the  will  was  afterwards  proved, 
only  50^.  was  paid  for  probate  duty. 

Sandys  {Osborne,  Q.C,,  with  him),  for  the  plaintiff 
a  residuaiy  legatee  and  her  husband. 

B.  K.  KarslaJce  (Baggdllay,  Q.C.,  with  him),  for  the 
defendants,  the  executors,  cited 

Williams  on  Exceptors  (4th  ed.),  1648  ; 
Ba^um  V.  Bacon,  5  Ves.  331.  \ 

The  Master  of  the  Rolls  said  that  the  251,  paid 
to  Peagam  for  legacy  duty  could  clearly  not  be  allowed, 
the  duty  being  only  payable  at  the  same  time  with  the 
legacies  themselves.  As  to  the  802.,  the  time  during 
which  the  defendants  had  allowed  Peagam  to  retain 
that  sum  was  only  two  months,  which  he  thought  not 
unreasonably  long.  It  was  a  hard  case,  and  he  should 
be  glad  to  allow  the  payment,  but  was  afraid  of  creating 
a  bad  precedent. 

2  July,  1863. , 

The  Master  of  the  Rolls  said  that  he  thought  h« 
had  found  authority  sufficient  to  warrant  his  allowing 
the  80^. 


Master  of 

4  July, 


the  Bolls.  Ijjg  Paekbe'b  Chawty. 
,  1868.  J 

Will — Charitable  Bequest — Oifi  upon  CandtUon 
— Augmentation  of  Benefice — Vicar — Segues- 
traior — Assignees  under  Insolvency, 

A  leqv/est  of  residue  to  the  vicar  for  the  time  being  of 
N  for  ever,  on  condituyn  of  his  preaching  an  anniver- 
sary sermon,  the  dividends  to  be  received  in  augmeiUaJtiofn 
of  the  vicarage : — 

Held,  to  be  an  egidowvMmt  of  the  vicarage,  and  not  a 
personal  eJiariiy  to  the  vicar,  and  therefore  thcU  the 
sequestrators  of  the  vicarage  were  enHtied  to  the  arrears 
qf  dividends  as  against  assignees  in  insolvency. 

This  was  an  application,  a^joumed  from  Chambers, 
and  made  by  order  of  the  Charity  Commissioners 
under  the  17th  section  of  the  Charitable  Trusts  Act, 
1853,  to  obtain  the  opinion  of  the  Court  as  to  the 
disposal  of  a  fund  in  the  hands  of  the  Bishops  of  Ely 


and  Norwich,  as  trustees  under  the  fdllowisg  ciieam- 
stances : — 

Mercy  Parker,  by  her  will,  dated  tiie  8rd  of  Msj, 
1763,  bequeathed  as  follows—*'  I  bequealh  the  waiat 
of  my  personal  estate  to  Thomas  Adderiey,  hisexen* 
tors,  administrators,  and  assigns,  in  tmst,  to  inToi 
the  same  for  the  sole  use  and  benefit  of  theviettfiir 
the  time  being  of  the  Y icarage  of  Newton,  ncu  Swiff- 
ham,  in  Norfolk  (which  is  a  veiy  smaU  and  pnr 
vicarage)  for  ever,  such  vicar  for  the  time  being  in  tb 
forenoon  of  every  twenty-first  day  of  June  for  cfff 
preaching  in  the  parish  church  of  Newton  afomid, 
immediately  after  divine  service,  an  annirenizT 
bermon  in  commemoration  of  me  and  of  this  my 
bequest.  And  I  do  hereby  will,  order,  and  dinct  M 
the  yearly  or  other  dividends  and  proceeds  of  the  wboia 
of  my  said  residuum  shall  from  time  to  time  for  etcr 
be  received  and  paid  to  the  vicar  of  the  aid  Vicange 
of  Newton  for  the  time  being  in  augmentation  ihavi 
which  is  agreeable  to  the  intent  and  desire  of  mf  vi^ 
late  dear  husband  deceased,  who  had  bat  reiy  fla^ 
preferment  himself  in  the  church,  and  th&t  the  aid 
Th(»nas  Adderiey,  his  executors,  and  adsunistnton, 
and  every  of  them  shall  from  time  to  time,  asoccesm 
shall  be  or  require,  declare  the  trusts  thereof  accord- 
ingly." 

The  residue  of  the  testatrix's  estate,  amounting  to 
72U.  is.  2d.  was  laid  out  in  the  purchase  of  827'.  ^  ^ 
Reduced  Bank  Annuities  in  the  joint  naniesof  thethea 
Bishops  of  Ely  and  Norwich,  who  agreed  to  accept  the 
trusts  thereofl 

The  present  vicar  of  Newton  was  instituted  in 
1841 ;  but  he  was  not  informed  of  the  beqneat  made 
by  the  will  of  Mercy  Parker,  or  of  the  seniwn  to  be 
preached  in  commemoration  of  the  testatrix  till  lo^ 
and  the  condition  annexed  to  the  bequest  by  the  ^ 
tatrix  was  first  performed  by  him  on  the  21st  o^^"^ 
1859. 

In  January,  1847,  a  Mr.  Seppings,  a  creditor  of  «• 
vicar,  sued  out  a  writ  of  sequestratiop  •g*"^ 
benefice,  and  such  sequestration  i^  since  been 
tinned  to  Mr.  Sepping'*  executors,  and  waflgwio 
force.  In  1850  the  vicar  took  the  benefit  of «» 
Insolvent  Debtors'  Act,  but  no  sequestration  had  bws 
granted  to  the  assignee  under  the  insolvency.  -^ 
dividends  of  the  trust  fund  had  been  reguUily  p^^^^ 
the  trustees  to  the  vicar's  predecessors,  but  had  be* 
suffered  to  accumulate  during  the  present  incnsabaj?- 
The  sum  in  the  hands  of  the  trustees  nowamoanwi* 
447^.  1»«.  9i.,  and  the  question  was,  how  this  som** 
to  be  distributed  between  the  vicar,  the  seqMStttto^ 
and  the  assignees  under  the  insolvency. 

Sjpeed  for  the  trustees,  the  Bishops  of  By 
Norwich,  submitted  the  point  to  the  Goart 

ErMne  (Phear  of  the  Common  Law  bar  vn^  ^^ 
for  the  vicar,  claimed  the  arrears  of  dividend*  »  ^ 
had  accrued  due  from  the  institatioD  d^^^ 
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1841|  down  to  the  sequestration  in  1847,  on  the 
ground  that  the  neglect  to  preach  the  sermon  was  not 
"wilful," 

JU  ConingtatCs  Will,  8  W.  R.  Ui. 

Jessel,  for  the  official  assignee  under  the  insolvency, 
contended  that  the  assignee  was  entitled  as  against 
the  sequestrators. 

The  gift  to  the  vicar  formed  no  part  of  the  endow- 
ment, and  therefore  the  writ  of  sequestration  could 
not  affect  it.     He  cited  on  the  nature  of  the  writ, 
3  Bum's  Ecdesiastical  Law,  5D0. 

IHckinson,  for  the  sequestrators,  having  admitted 
that  the  effect  of  the  sequestration  was  not  retro- 
spective, on  the  authority  of 

WaUt  V.  Bishop,  1  Cr.  M.  &  B.  607, 

The  Master  of  the  Rolls  (without  calling  on  Iwwi 
to  argue  tho  case  as  against  the  offidal  assignee)  said 
he  had  no  doubt  that  &e  vicar  was  raititled  up  to  the 
year  1847,  and  that  tho  sequestrators  were  entitled  as 
against  the  assignees  under  the  insolvency.  His  Honour 
adopted  JULr.  Jessel's  argument  in  part,  and  admitted 
that  if  a  charitable  bequest  was  made  to  provide  a 
fund  for  preaching  a  sermon  in  a  particular  parish, 
that  did  not  constitute  an  augmentation  of  an  eccle- 
siastical benefice.     But  it  was  open  to  any  person  to 
augment  a  benefice  by  a  gift  of  either  land  or  money, 
provided  the  statutes  of  mortmain  were  complied  with. 
It  was  also  open   to  any  person   so  augmenting  a 
benefice  to  annex  any  condition  he  chose  to  the  gifl^  if 
the  Ordinary  consented  to  the  terms  imposed.    The 
question  here  was  really  one  of  construction, — ^viz., 
whether  the  gift  was  an  augmentation  of  the  benefice 
<^oui4ed  with  a  condition,  or  a  personal  charity  to  the 
vicar.     Hia  Honour  was  of  opintoo,  on  the  words  of 
the  will,  that  the  object  of  the  testatrix  was  to  <mgmeiiU 
the  living.     It  was  true  there  was  a  condition  annexed 
which  must  b«  performed  in  order  to  enable  the  vicar 
to  obtain  the  pariinUar  dividends  which  fell  due  in 
any  particular  year ;  and  if  th^  vicar  fiiiled  to  perform 
the  condition,   he  would  lose  the  dlridends  for  that 
year.    But  even  in  that  case  the  Court  would  probably 
direct  such  lapsed  dividends  to  be  applied  cifprh  for 
the  benefit  of  the  living.     The  moment  the  trust  fund 
formed  part  of  the  endowment   of  the  vicarage,   it 
occupied  exactly  the  same  position  as  the  small  tithes. 
The  sequestrators  were  therefore  entitled  to  the  arrears 
as  from  the  year  1847,  and  the  vicar  to  the  arrears  up 
to  the  date  of  sequestration.     The  official  assignee  was 
entitled  to  nothing  as  against  the  sequestrators.     Ab 
tho  application   to  the   Court  was  directed  by  the 
Charity  Conunissioners,  the  costs  of  all  parties  must 
be  paid  out  of  the  fund  in  the  hands  of  the  trustees, 
and  apportioned  between  the  shares  payable  to  the 
sequestrators  and  the  vicar. 


i 


Lambe  V,  Obton. 


Kinderaleyy  V.-C. 
25,  26  June,  1863. 

AdvaneeB-^InUrest — SecwrUy — EUcticm. 

Where  a  trustee  mixes  7ds  ovm  money  vrith  the  trust' 
.  fund,  and  takes  security  for  the  whole  fund,   if  the 
security  fail,  the  trust-fund  is  entUled  to  priority  cf 
paytnent, 

BvJt  if  the  cestuis  que  trustent  have  elected  to  adopt 
the  loan,  they  cannot  compel  the  trustee  to  make  good 
the  dffiGieney^ 

This  was  a  petition  of  re-hearing.  The  decree  which 
it  was  sought  to  vaxy,  was  made  on  the  10th  of 
February,  1860.    The  &cts  were  as  follows  :^ 

James  Orton,  as  executor  of  Henry  Orton,  advanced 
on  various  securities  certain  trust  moneys,  the  property 
of  his  testator,  and  which  were  divisible  under  the  will 
into  shares.  Of  these  advances  the  most  important  was 
one  to  George  Orton,  the  testator's  brother,  of  10002. 
at  the  rate  of  five  per  cent.  (2002.  of  James  Orton's  own 
money,  and  800/.  of  the  trust  moneys)  on  the  security 
of  his  share  as  legatee  in  the  testator's  estate,  and  of  a 
house  in  Devonshire  Street  The  petition  prayed  that 
this  house  might  be  declared  to  be  charged  with  the 
repayment  of  the  8002.  in  priority  to  the  2002.  That 
the  trust  money  so  advanced  might  be  declared  to  bear 
interest  at  five  per  cent. ;  and  that  James  Orton  might 
be  declared  liable  for  any  deficiency. 

Since  the  making  of  the  decree  several  affidavits  had 
been  filed  on  behalf  of  the  petitioners,  and  a  question 
arose  as  to  whether  these  affidavits  should  be  per- 
mitted to  be  used.    . 

BcsUy,  Q^C,  and  P.  Kingdm,  for  the  potitioiiers, 
cited, 

Lewin  on  Trusts,  585  (4th  ed). 

Glasse,  Q,C,f  and  Bagshawc,  fiit  the  plaintifll 

Baealgette,  Q.(7.y  and  Karslaks^  for  James  Orton, 
the  executor. 

Cracknall,  and  Charles  Hall,  fiur  other  parties  in 
the  same  interest. 

Kiin>BBaLSY,  y.-C,  sud,  that  as  to  the  advance 
by  James  Orton  to  Qeorge  Orton  of  10002.  the  mle  was, 
that  when  a  trustee  mixed  a  trust  fund  with  his  own 
money  and  then  took  seeniity  for  the  whole  fimd,  if 
the  security  was  not  available  for  the  whole,  then  the 
priority  of  payment  was  in  flivour  of  the  trust  fund, 
and  not  the  trustee.  The  decree,  therefore,  should 
have  declared  that  priority,  and  that  the  moneys  re* 
covered  from  the  security  ought  to  be  primarily  applied 
in  liquidation  of  the  8002L  advanced  out  of  the  trust 
funds. 

Then,  as  to  the  question  whether  the  trust  moneys 
which  had  been  advanced  by  the  exeoutor  ought  to 
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be  chaiged  with  Interest  at  Bl.  per  cent  ?  The  persons 
who  were  entitled  to  shares  in  the  testator's  estate  had 
a  right  to  say,  we  claim  the  benefit  of  the  use  you 
have  made  of  the  testator's  money,  and  we  adopt  it. 
He  did  not  see,  therefore,  why  these  adrances  were  not 
now  to  be  treated  as  loans  bearing  interest  at  5/.  per 
cent.,  unless  the  parties  had  already  elected  to  treat 
them  as  advances  on  account.  The  matter  did  not 
appear  to  him  to  have  been  concluded,  either  by  the 
former  decree,  or  the  certificate.  By  the  evidence  it 
appeared  that  the  parties,  so  far  as  they  had  elected, 
had  elected  to  adopt  the  advances  as  loans,  and  not  as 
advances  on  account ;  therefore,  he  thought  the  decree 
ought  to  have  given  them  the  benefit  of  interest  at 
Bl.  per  cent.  But,  on  the  other  hand,  if  the  parties 
had  elected  to  treat  the  advances  as  loans,  then  they 
could  not  consistently  say,  that  if  the  security  failed, 
they  would  treat  them  as  advances  on  account.  There- 
fore, if  the  security  proved  insufficient,  they  would  have 
no  right  to  resort  to  James  Orton  and  compel  him  to 
make  up  the  deficiency.  They  had  adopted  the  security 
as  an  advantageous  loan,  and  they  must  abide  by  their 
election,  for  better  or  worse.  The  affidavits  which 
had  been  filed  since  the  decree,  he  must  reject :  he  had 
nothing  to  do  with  any  new  facts  since  the  decree. 
The  costs  of  these  affidavits  must  be  borne  by  the 
petitioners. 

^^"^'.  J-°'  I   cox  V.  Wkioht. 
2  July,  1868.  ) 

Praeticfi'^Next  Friend. 

Every  application  on  hehdlf  of  an  infant  must  he 
made  by  a  next  friend, 
Furtado  V.  Furtado  (6  Jur.  (o.  s.)  227)  eseplained. 

This  was  an  application  by  the  solicitor  on  the 
record  for  the  infant  plaintiff  to  remove  the  present 
next  friend,  guardian,  and  receiver,  and  to  appoint 
some  other  person  in  his  place. 

There  was  no  next  friend  for  the  purposes  of  this 
application. 

W.  W,  Cooper  supported  the  application, 
Furtado  v.  Furtado,  6  Jur.  (o.  s.)  227 ; 
DanielTe  Chancery  Practice,  81. 

jET.  Prendergast  opposed,  on  the  ground  of  irre- 
gularity, 

Cfuy  V.  Guy,  2  Beav.  460. 

KiNDERSLET,  V.-C,  Said,  that  the  rule  was,  that 
there  must  be  a  next  friend  for  every  application  on 
behalf  of  an  infant.  Furtado  v.  Furtado  was  an 
appeal,  on  the  ground  of  irregularity,  from  an  order 
removing  a  next  friend  on  a  motion  by  a  former 
soUcit»r  for  the  infant  in  that  suit.  The  next  friend 
had  appeared,  by  counsel,  on  the  motion  ;  and,  as  the 
Chancellor   remarked,  might  have  consented  to  the 


removal  The  dismissal  of  the  appeal  in  Fwiak  t. 
Furtado  depended,  therefore,  on  the  peculiar  ciicon- 
stances  of  the  case,  and  did  not  set  aside  the  geDenl 
rule.  His  Honour  gave  leave  to  amend,  by  inseitiiig 
a  next  friend. 


Kindewley,  V.-C.  \    cox  «.  SiBPHm 
9  July,  1863.  ' 

Practice — Evidence — Suhpc^na-^Crm-exams- 
tion  at  the  Hearing, 

Subpoenas  ad  testificandum  and  duces  Ucmfir^ 
cross-examination  of  a  defendant  at  the  hearing  ordtM 
to  be  sealed,  notwithstanding  (hat  more  thanfmrUt* 
days  had  elapsed  since  the  closing  of  the  evidence,  W 
the  hearing  of  the  cause  not  to  be  delayed  by  rtoM^ 
such  order. 

This  was  a  motion  by  Glasse,  Q,a  (iteM*^^ 
him),  on  behalf  of  the  plaintiff  m  the  cause  for «» 
order  to  direct  the  sealing  of  subpoenas  ad  teriife^^^ 
and  duces  tecum  addressed  to  one  of  the  defending 
Hugh  Stephens,  returnable  on  a  day  to  be  fixed  by  the 
Court  for  the  hearing  of  the  cause,  and  that  the  said 
defendant  might  be  ordered  to  attend  the  hearing  to 
be  cross-examined  on  his  affidavit. 

RepHcation  had  been  filed  on  the  9th  of  Al««^ 
1868,  and  the  Record  and  Writ  Clerk  had  refiised  to 
seal  the  subpoenas  on  the  ground  that  more  ttoa 
fourteen  days  had  elapsed  since  the  dosing  of  ^ 
evidence. 


Cookson,  for  the  defendant  Stephens,  coni 
that  the  motion  was  premature.  The  plaintiff  ^ 
elected  to  proceed  under  the  16  &  16  Vict.  c.  86,  i-  f 
instead  of  serving  notice  upon  the  defendant 
the  19th  rule  of  the  Onier  of  6th  FebnMiy.  Is*^^ 
The  proper  time  for  making  the  application  was  ^^ '  '^ 
hearing  of  the  cause, 

May  V.  Biggenden,  1  Sm.  &  0»  1^3 ; 

Raymond  v.  Brown,  i  Ue  G.  &  J.  630. 

Basalgette,    Q,C,f     for    another    defendant,  «^ 
resisted  the  motion,  and  pointed  out  the  in<^°"^' 
ence  which  would  arise  from  making  the  order  «s 
for. 

KiNDERSLET,    V.-C,    after   consditing  wi* 
Record  and  Writ  Clerk,  to  whose  division  the  » 
was    attached,   made    the  order  that  the  8ub]«i^ 
should  be  sealed,  and,  having  ascertained  that  in 
state  of  the  business  of  the  Court  the  cause  cooW  »^ 
be  heard  before  the  14th  of  July,  dircct^ni  that  n 
should  be  in  the  paper  for  that  day  ;  so  that  the^^ 
ing  might  not  be  delayed  by  reason  of  the  ^^^^^^ 
not  having  had  sufficient  notice  to  enable  him  to  c<® 
to  London  for  cross-examination. 


11  July,  1868.] 
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Stuart,  V.-C.  }   beeston  v.  Mabbiott. 
1,  2  June,  1868.    J 

Debtor  and  Creditor — Execution — Absolute 

Interest, 

A  eoTiiraetor  supplied  materials  to  a  railway  company 
for  the  purpose  of  carrying  out  his  contract  to  do  certain 
'works.  Under  the  contract  such  materials  were  to  become 
the  property  of  the  company ^  suJbjeet  only  to  the  eonlrac- 
tor's  right  to  make  use  of  them  for  the  special  object  of 
the  work,  but  the  contractor  was  to  take  such  as  were 
unused  on  the  completion  of  the  ujork,  as  part  of  the 
consideration  money: — 

Held,  that  the  company* s  interest  in  the  materials  vxis 
%ot  of  such  an  absolute  character  that  Us  creditor  could 
seize  them  in  execution  under  a  judgment. 

The  plaintiff,  a  railway  contractor,  in  the  month  of 
March,  1862,  entered  into  a  contract  with  the  defen- 
<]aDts,  the  Manchester  and  Milford  Railway  Company, 
to  construct  a  portion  of  their  railway.    The  contract 
stipulated  that  ''from  time  to  time  as  and  when  any 
inaterial   or   plant   whatsoever  should   be   upon  or 
brought  upon  the  site   of  the  said  works,  or  upon 
lands  adjoining  thereto  and  belonging  to  the  com- 
pany, then  and  immediately  thereupon  the  said  ma- 
teriala  and  plant  should  become  and  be  the  absolute 
property  of  the  company,   and  be  considered  as  in 
their  possession,  and  that  the  plaintiff,  should  have 
so  property  therein  or  in  respect  thereof  at  Law  or 
in  Equity,  except  the  right  of  using  the  same  upon 
the  premises  of  the  company  merely  for  the  purposes 
of  the  said  works,  and  except  that  if  the  plaintiff 
^ould    duly  complete  the  whole  of  the  said  con- 
tract,'* the  company  would  give  to  the  contractor  the 
materials  then  unused  as  part  of  the  consideration 
money.    The  pa3rment  for  the  work  was  to  be  81,5002. 
cash,  and  10,5002.  in  paid-up  shares ;  and  was  to  be 
made  by  monthly  instalments  as  the  work  progressed : 
such  instalments  being  the  full  value  of  the  work  done, 
as  certified  by  the  company's  engineer,  less  five  per  cent, 
which  the  company  was  to  retain  in  hand  as  a  guaran- 
tee for  the  due  execution  of  the  work. 

In  February,  1868,  a  considerable  part  of  the  work 
had  been  done,  and  the  plaintiff  had  ifeceived  the 
instalments  certified  by  the  engineer  to  be  due  to  him, 
partly  in  cash,  and  partly  in  paid-up  shares. 

On  the  28th  of  February,  1868,  the  defendants 
Marriott  and  Jordan  obtained  a  judgment  against  the 
company,  and  issued  execution  thereon,  whereupon 
^e  sheriff  seized  the  materials  brought  upon  the  land 
by  the  plaintiff  for  the  construction  of  his  works. 

The  plaintiff  then  filed  the  present  bill  to  restrain  the 
defendants  from  interfering,  under  the  execution,  with 
such  materials. 

Bacon,  Q,C.,  and  BooUl,  contended  that,  as  the 
company  had  only  a  qualified  property  in  the  materials, 


the  defendants,  Marriott  and  Jordan,  had  no  right  to 
them  under  an  execution. 

Malins,  Q.C7.,  and  IHekinson,  contended  that, 
inasmuch  as  the  plaintiff  had  received  payment  pro- 
portionate to  the  amount  of  work  done  as  certified 
in  the  proper  manner  by  the  engineer,  the  materials 
became  the  absolute  property  of  the  company,  and  as 
such  were  liable  to  be  taken  in  execution. 

Locock  Webb,  for  the  rulway  company. 

Stuabt,  V.-C,  said,  that  the  exception  to  the  abso- 
lute right  which  the  company  had  to  the  materials, 
viz.,  that  they  were  to  be  subject  to  the  dominion 
of  the  plaintiff  for  the  purpose  of  using  them— was 
decisive.  They  were  chattels  on  the  land  of  the 
company  devoted  to  a  particular  purpose,  in  which 
both  the  plaintiffs  and  the  company  were  interested, 
and  were  afterwards,  so  far  as  they  were  not  exhausted, 
to  become  the  property  of  the  plaintiff.  He  thought 
that  a  right  of  property,  subject  to  such  a  condition, 
could  not  entitle  a  judgment  creditor  to  take  the 
materials  in  question  in  execution,  and  he  should 
declare  accordingly. 

Stuart,  V.-C.  )   ^ook  v.  Drew. 
4  JiTLY,  1868.     ) 

WUl — Construction — /Specific  Legacy. 

A  testalor  gave  his  freehold  aTid  copyhold  estates  at 
H,  and  his  leaseholds  at  0  and  K,  and  all  other  his 
freehold,  copyhold,  and  leasehold  estates,  and  all  the 
residue  of  his  personal  estate  and  effects,  upon  trust  for 
his  wife  for  life,  and  after  her  death  for  his  four 
children,  in  equal  shares,  absolutely.  The  testator  had 
no  oOier  leaseholds  than  those  at  O  and  JT.-— 

Held,  that  the  gift  of  the  leaseholds  was  specific. 

Report  of  Fielding  v.  Preston,  1  Dc  0.  6s  J.  488, 
que^ioned. 

George  Maynard,  by  his  wiU,  gave  his  freehold  and 
copyhold  estates  and  premises  at  Hayes,  and  all  his 
leasehold  premises  at  Camden  and  Kentish  towns,  and 
all  other  the  freehold,  copyhold,  and  leasehold  estates 
of  which  he  might  die  possessed,  and  all  the  residue  of 
his  personal  estate  and  effects,  to  the  defendants, 
George  Maynard,  Matthew  Maynard,  and  Edward 
Drew,  their  heirs,  &c.,  upon  trust,  after  payment  of 
debts  and  legacies,  for  his  wife,  Mary  Maynard,  for  life  ; 
and  after  her  death,  upon  trust  to  stand  possessed  of 
his  said  freehold,  copyhold,  leasehold,  and  personal 
estate  and  effects,  for  his  four  children,  their  heirs, 
&c,  equally.  The  will  authorised  the  trustees  to  sell 
the  whole,  or  any  part  of  the  said  freehold,  copyhold, 
and  leasehold  estates,  or  any  part  of  the  said  estate 
and  effects,  with  the  consent  of  his  wife  during  her 
life,  and  after  her  death,  at  their  own  discretion. 

Mary  Maynard,  who  survived  the  testator,  died  on 
the  13th  of  April,  1858. 
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The  bill  was  filed  by  a  mortgagee  interested  in  the 
share  of  one  of  the  children,  for  the  administration  of 
the  estate  ;  and  the  cause  was  now  put  down  on  further 
consideration. 

There  were  no  other  leaseholds  than  those  at  Kentish 
and  Camden  Towns.  Some  of  these  were  sold  daring 
the  life  of  the  testator's  widow,  and  the  rest  were 
enjoyed  by  her  in  specie^  and  dropped  before  her 
death. 

The  personal  estate,  other  than  these  leaseholds, 
being  insufficient  to  pay  the  debts,  the  question  waa  now 
raised,  whether  the  deficiency  was  to  be  made  up  by 
the  freeholds,  copyholds,  and  leaseholds,  contributing 
rateably,  according  to  their  respective  values  at  the 
date  of  the  testator's  death ;  or,  whether  the  lease- 
holds must  not  be  first  applied. 

Maliiis,  Q.O.,  and  fforsey,  for  the  plaintiff. 
The  specific  mention  of  the  leaseholds  in  the  general 
residuary  gift  does  not  create  a  specific  legacy.    The 
leaseholds,  therefore,  being  personal  estate,  must  be 
exhausted  before  the  real  estnte  is  called  upon, 

FiMing  v.  Preston,  1  De  G.  &  J.  438  (per  Cran- 
worth,  L.C.,  Ui.) 

Martineau,  for  the  representatives  of  Mary  Maynaid, 
cantrd, 

Stuart,  V.-C,  said,  that  the  gift  of  the  leaseholds 
was  clearly  specific ;  and  thought  that  the  observa- 
tions of  Lord  Cranworth  as  to  the  gift  of  the  funded 
property  in  FieldxTig  v.  PresUm  {loc.  eU,),  must  have 
been  misreported. 


Wood,  V..0.   )    m,^,^     T  . 
29,  80  JxTNE,  1868.  1   ^™^^  ''•  ^^• 

C(ypyright-'Infringement — Novel— DramoL 

The  prifUing  aiid  puUiecUion  of  a  drama  in  which 
large  passages  are  exiradedfrom  a  novel  is  an  infringe- 
»»«»<  of  the  copyright  in  the  navel 

To  st^stain  a  hill  for  an  injunetitm  to  retrain  an 
infringcTMnt  of  copyright,  U  is  not  necessary  to  prove 
that  theplainUff  has  sustained  special  damage. 

This  was  the  hearing  of  a  suit  instituted  to  restrain 
the  defendant  from  infringing  the  plaintiT s  copyright. 

The  pkintiff  was  the  publisher  and  proprietor  of 
the  copyright  of  two  novels,  caUed  "  Lady  Audley's 
Secret"  and  «  Aurora  Floyd,"  of  which  Miss  Braddon 
18  the  author. 

The  defendant  was  the  publisher  of  the  acting 
editions  of  two  pkys,  entitled  "  Lady  Andley's  Secret, 
»  drama  in  two  acta,  adapted  from  Miss  Braddon's 
popular  work  of  the  same  title,  by  William  E.  Suter, 
^q."  and  "Aurora  Floyd,  a  dnuna  in  two  acta, 
adapted  from  Miss  Braddon's  popular  work  of  the 
same  title,  by  W.  E.  Suter,  Esq." 

The  principal  characters  in  the  novels  andph^a  were 


the  same.  The  leading  incidents  in  the  plays  and  the 
novels  were  also  the  same  ;  and  the  dialogue  in  all  tk 
striking  situations  of  the  dramas  was  borrowed  1^7/;  <i 
from  the  novels,  the  stage  directions  being  also  tak^n 
vcrhaiim  from  the  corresponding  narratiye.  Tki^ 
were  892  pages  in  the  novel  called  **  Lady  Audleys 
Secret,"  and  thirty-eight  in  the  play :  of  the«  thirty- 
eight  pages,  passages,  amounting  to  about  eleve:] 
pages,  were  admitted  by  the  defendant  to  be  extnrtcd 
from  the  novel.  In  the  novel  "Aurora  Floyd," that 
were  951  pages ;  in  the  drama  thirty-nine  pages,  of 
which  passages  amounting  to  about  fourteen  pagts 
were  taken  from  the  noveL  A  few  comic  charwrtaj 
and  incidents  not  to  be  found  in  the  novels  were  im- 
duced  into  the  dramas. 

Evidence  was  given  on  the  part  of  the  defendant  t) 
show  that  dramatic  pieces  had  been  composed  in  * 
similar  manner  from  the  works  of  many  eminent 
novelists,  and  among  others  from  those  of  Sir  Valiff 
Scott,  Mr.  Dickens,  and  Sir  Bulwer  Lytton ;  and  lad 
also  been  printed  and  published.  It  was  admittid  tW 
this  was  the  first  instance  of  a  suit  institnted  to 
restrain  this  species  of  infringement  of  copyright. 

The  bill  aUeged  that  the  sale  of  the  norcb  lud 
been  injured  by  the  publication  of  the  dnaiai  lo^ 
was  denied  by  the  defendant,  who  stated  in  his  affi- 
davit that  he  had  not  realised  by  the  sale  of  the  t^w 
dramas  more  than  the  sum  of  twenty  shfllin^  on  e»a 
of  the  publications. 

Bolt,  Q.a,  and  MaHindalc,  for  the  plaintifi; 

Ist.  An  abridgment  cannot  fairly  be  made  cf » 
work  of  fiction,  the  whole  of  which  \&  the  invention  ol 
its  author, 

DodsUy  V.  Kinneraitty^  Amb.  403. 

2nd.  Even  if  such  an  abridgment  can  be  made,  tie 

principle  will  not  apply  to  a  novel  dramatised. 

3rd.  If  an  abridgment  of  a  novel  can  bem*»^ 
the  shape  of  a  drama,  yet  the  Court  will  w>t  pcn^ 
such  an  abridgment  to  be  made  as  the  pKS»^  ^ 
which  the  most  striking  incidents  are  bo?rowed  tf 
expressed  in  the  language  of  the  oriflMiAl  author, 
.     D'Almaine  v.  JBoasey,  1  V.  &  C.  Exch.  288; 

lUade  V.  Zcwy,  1  John.  A;  H.  624 ; 

Beade  v.  Conquest,  9  C.  B.  (n.  s.)  755;  U  ^-^ 
(n.  8.)  479  ; 

WiUcins  v.  AUnn,  17  Ves,  422 ; 

Bramwell  v.  Haleomh,  3  M.  ft  Cr.  737 ; 

Lewis  V.  Fullarton,  2  Beav.  6  ; 

Murray  v.  Bogue,  1  Drew.  358  ; 

Jarrold  v.  Moulston,  3  Kay  &  J.  708. 

Giffard,  Q.<7.,  and  Kay,  for  the  defendant 
It  has  been  decided  that  an  author  cannot  eooip*" 
of  his  work  being  dramatised  ;  and  the  onljqw^ 
that  can  be  raised  is,  whether  he  can  ^°^^-J 
drama,  founded  on  his  work,  being  printed.  ^ 
copies  are  printed  solely  for  the  use  of  the  ^^^'^  ^^ 
to  enable  the  audience  to  follow  the  pUy.  I*  is  ^ 
that  they  caa  in  no  way  interfere  with  the  v^  ^ 
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origmal  work ;  and  the  eyidence  shows  that  no  damage 
has  accraed  to  the  author. 

The  question  in  reference  to  infringement  of  copy- 
rights is  always  whether,  in  the  second  work,  there  has 
heen  a  distinct  exercise  of  the  intellect  for  a  purpose 
hatidfide  differing  from  that  of  the  original  author. 
Thus  the  Court  will  not  interfere  with  a  person  who 
makes  extracts  from  a  work  bond  fide  for  the  purpose 
of  criticism.  The  publications  of  the  defendant  are 
made  hand  fide  for  the  purpose  of  a  drama,  and  no 
other  ;  and  otight  not  to  be  interfered  with, 

Curtis  on  Copyright^  265  ; 

Oi/Us  y.  Willeoz,  2  Atk.  141 ; 

Dodsleij  V.  Kinnersleiff  loc,  cU, ; 

Anon.  Lofit  705 ; 

Bell  y.  Waiker,  1  B.  C.  C.  451 ; 

BuUerworih  v.  Robinson,  5  Ves.  709  ; 

WhiUingham  v.  WoolUr,  2  Swanst.  428. 
They  also  alluded  to  the  fact  that  no  author  had  pre- 
viously interfered  with  the  publication  of  a  drama 
founded  on  liis  work. 

SoUj  Q.C,,  was  desired  to  confine  his  reply  to  the 
question,  whether  the  bill  could  be  sustained  in  the 
absence  of  any  damage  to  the  plaintiff. 

Ho  contended  that»  to  entitle  the  plaintiff  to  the 
desired  relief,  it  was  sufficient  to  establish  a  legal  right, 

Campbell  v.  ScoU,  11  Sim.  31. 
In  cases  of  nuisance,  the  Court  would  not  inquire  into 
the  degree  of  nuisance, 

Walter  y.  Selfe^  on  appeal  (unreported). 
The  case  of 

Whittingham  y.  Wooller,  2  Swanst.  428, 
was  really  a  decision  on  the  merits,  and  did  not  pfove 
that  an  author  was  not  entitled  to  relief  because  he 
had  suffered  no  special  damage  by  the  publication  of  a 
work  infringing  his  copyright. 

Wood,  Y.-C,  said,  that  it  was  now  settled  that  the 
language  of  any  author  might  be  read  aloud  to  public 
audiences,  or  dramatised  without  any  infringement  of 
the  Copyright  Act,  which  only  secured  to  authors  the 
aole  right  of  multiplying  copies  of  their  works.  A 
person,  howeyer,  who  was  about  to  read  the  book  of 
another  in  public  would  not  be  allowed  himself  to 
print  copies  of  it  and  distribute  them  amongst  his 
audience,  so  as  to  enable  them  to  follow  the  reading : 
and  it  would  be  no  defence  to  say  that  the  object  of  so 
doing  was  entirely  different  from  that  of  the  original 
author. 

Something  similar  had  been  done  in  the  present 
case.  An  attractive  noyel  had  been  dramatised;  a 
portion  of  it,  small,  no  doubt,  in  comparison  with 
its  extent,  but  amounting  to  one-fourth  of  the  drama 
had  been  taken  from  it ;  and  the  extracted  passages 
constituted  what  Lord  Cottenham,  in  Bramwell  y. 
Hafeombf  called  the  "yital  portion"  of  the  work; 
being,  in  fiu^t,  those  which  contained  the  most  striking 
incidents.  For  every  purpose,  but  those  of  printing 
and  publicAtion,  the  dnunatist  was  entitled  to  make 


this  use  of  the  noyel :  but  the  noyelist,  whatever  the 
eminent  authors,  whose  works  had  been  treated  in 
like  manner,  might  have  chosen  to  do,  was  clearly 
entitled  to  the  assistance  of  the  Court  in  preventing  the 
publication  of  such  a  drama.  As  had  been  remarked, 
in  Campbell  y.  Scott  (loc  eU.),  the  result  of  acquiescence 
in  such  a  case  would  be  £ital :  if  the  present  defendant 
had  been  allowed,  without  interference,  to  take  ono- 
fourth  of  his  composition  from  the  noyel,  another 
person  might  take  one-half,  or  even  the  whole,  and  so 
the  plaintiff^  haying  suffered  this  infringement  to  pass 
unnoticed,  might  haye  been  unable  to*  protect  himself 
against  future  piracies. 

It  was  said  that  the  second  work  was  not  a  noyel, 
but  a  drama.  He  found,  however,  on  examination 
that  where  the  dialogue  was  borrowed  from  the  novel, 
the  stage  directions  were  also  taken  from  the  corre- 
sponding narratiye;  so  that  whole  passages  of  the 
plays,  by  means  of  the  stage  directions,  became 
identical  with  those  in  the  noyels.  Thus  the  author 
of  the  plays  had  not  been  content  with  taking  his  inci- 
dents from  the  noyels,  but  whereyer  he  had  done  so 
he  had  actually  taken  the  very  language  of  the  novels. 
The  quantity  taken  was  small ;  but,  as  Lord  Cotten- 
ham observed,  the  question  was  more  of  quality  than 
quantity.  Every  word  of  the  Vice-Chancellor^s  judg- 
ment in  Campbell  y.  SeoU  (page  39),  on  this  point 
was  applicable  to  the  present  case. 

This  was  yery  different  from  the  cases  relating  to 
abridgments.  These  had  gone  yery  far,  but  still  an 
author  might  deriye  some  benefit  from  an  abridgment 
which  tended  to  make  his  work  more  widely  known. 
Here  the  author  could  deriye  no  assistance  from  the 
dramatist,  who  claimed  on  the  title-pages  to  be  the 
author  of  the  plays. 

Allusion  was  also  made  in  the  argument  to  what  had 
been  done  by  Shakspeare  ;  but  the  mode  of  proceeding 
adopted  here  was  yery  different  from  his. 

The  greatest  difficulty  had  been  occasioned  by  the 
case  of  WhiUingham  y.  Wooller  {loc,  eit.),  where,  as  it 
appeared  on  first  sight,  the  biU  had  been  dismissed 
because  it  was  not  proyed  that  the  plaintiff  had  sus- 
tained any  special  damage.  On  closer  examination  it 
turned  out  that  the  Master  of  the  Rolls  had  at  the 
hearing  determined  that  the  defendant's  work  was 
a  fair  abridgment  of  the  plaintiff's,  though,  on  the 
interlocutory  application,  the  plaintiff  had  succeeded 
in  making  out  a  case  of  plagiarism.  It  being  there- 
fore unnecessary  to  send  the  case  to  a  jury  to  deter- 
mine whether  special  damages  could  be  got,  or  (in 
consequence  of  the  recent  Act)  to  try  any  question 
as  to  legal  rights,  he  felt  bound  to  decide  in  fayour 
of  the  plaintiff.  His  judgment  rested  on  the  cir- 
cumstance of  the  defendant  haying  taken,  not  the 
incidents  of  his  plays,  as  Shakspeare  had  done,  but 
their  language,  from  the  noyeLs. 

Minute. — Iigunction  granted  in  the  terms  prayed 
for  by  the  bill  Account  of  the  profits  waiyed,  and 
the  defendant  ordered  to  pay  the  costs  of  the  suit. 
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Wood,  V.-C.     } 
J.    ) 


PRTOR  V,  PRYOR. 


1,  3  July,  1863. 

SettlemerU — Fraud  on  Power — Bargain  tvtth 

Appointees, 

By  a  marriage  settlement,  a  power  of  apprnjitirig 
certain  real  estate  to  the  children  of  the  marriage  teas 
reserved  to  the  husband  and  wife.  They  appointed  to 
two  of  their  soiis  in  fee,  on  the  understanding  that  they 
would  re-settle  the  property  in  favour  partly  of  children 
of  the  marriage,  and  partly  in  favour  of  remoter  issue 
not  objects  of  the  power,  which  they  accordingly  did. 
The  appointment  was  set  aside,  though  not  made  with 
any  corrupt  motive. 

In  contemplation  of  the  marriage  of  Vickris  Pryor 
and  Jane  Peacock,  certain  real  estate  was  vested  in 
tmstees  in  fee,  to  be  held  by  them  upon  the  trusts 
declared  in  certain   indentures  dated   the    10th   of 
December,  1808.     By  one  of  these  indentures  it  was 
declared  that  the  trustees  should  stand  possessed  of 
such  property  from  and  after  the  decease  of  Jane  Anne 
Peacock,  subject  to   a  life  interest  given  to  Vickris 
Pryor  in  event  of  her  dying  in  his  lifetime,   "  to  the 
use  of  all  and  every  of  the  children  of  the  body  of 
the  said  Jane  Anne  Peacock  by  the  said  Vickris  Piyor 
her  intended  husband  to  be  begotten,  in  case  there 
shall  be  more  than  one  child,  or  of  such  one  or  more 
of  them  exclusive  of  the  others,  or  any  other  or  others 
of  them,  in  such  parts,  shares,  and  proportions  for 
such  estates  and  interests,  to  take  effect  in  possession 
at  such  ages  or  times,  charged  and  chargeable  with 
such  sum  or  sums  of  money,  either  annual  or  in  gross, 
and  with,  under,  and  subject  to  such  powers,  provisoes, 
remainders,  and  limitations  over  (such  charges  of  any 
sum  or  sxmis  of  money,  annual  or  in  gross,  and  also 
such  powers,  provisoes,  remainders,  and  limitations  over 
being  for  the  benefit  of  the  same  children,  or  some  or 
one  of  them),  and  in  such  manner  in  all  respects  ;  or 
to  the  use  of  an  only  child  of  the  said  marriage,  and  if 
there  shall  be  but  one  such  child,  for  such  estate  and 
interest  to  take  effect  in  possession  at  such  age  or 
time,  and  in  such  manner  in  all  respects,"  as  Jane  Anne 
Peacock  and  Vickris  Pryor  should  at  any  time  or  times 
during  their  joint  lives  appoint  by  deed  or  instrument 
in  writing.    In  default  of  such  appointment  or  subject 
thereto  (if  any  such  were  made),  to  the  use  of  the  same 
children  or  child  in  such  shares  and  for  such  estates 
and  interests  (to  take  effect  in  such  manner  and  subject 
to  such  powers,  &c.,  as  aforesaid),  as  the  survivor  of 
Jane  Anne  Peacock  and  Vickris  Pryor  should  by  deed 
or  will  appoint :  and  for  want  of  and  subject  to  any 
snch  appointment,  "  to  the  use  of  all  and  every  the 
cluldren,  both  sons  and  daughters,  of  the  body  of  the 
said  Jane  Anne  Peacock  by  the  said  Vickris  Pryor  her 
intended  husband  to  be  begotten,  equally  to  be  divided 
between  them  the  said  chUdren,  if  there  shall  be  more 
than  one  such  child,  share  and  share  alike  as  tenants 


in  common,  and  not  as  joint  tenants,  and  of  &« 
several  and  respective  heirs  of  the  bodies  of  s&ck 
children  lawfully  issuing,"  with  benefit  of  sarriToisIiip 
and  accruer  between  these  children  if  there  should )» 
more  than  one.  In  default  of  such  issue,  there  vat 
divers  remainders  over,  the  ultimate  limitation  beis; 
to  Thomas  Capreol  in  fee. 

There  were  five  sons  and  four  daughters  of  tb 
marriage.  One  of  the  sons  died  an  infant  pievioii^j 
to  1846,  and  one  of  the  daughters  died  in  lS33,IeaTiiis 
her  husband  and  one  daughter  her  surviving. 

By  an  indenture,  dated  the  18th  of  Jime,  1846  [^ 
mistake  for  1847),  Vickris  Pryor,  and  Jane,  his  fife^ 
in  exercise  of  the  joint  power  of  appointment  reaerred 
to  them  by  their  marriage  settlement,  appointed  put 
of  the  property  comprised  therein  (subject  to  thar 
respective  life  interests)  to  two  of  their  sons,  Feliiaai 
Arthur,  in  fee,  as  joint  tenants. 

By  an  indenture,  dated  the  19th  of  Jane,  lSi7, 
Felix  and  Arthur  Pryor  resettled  the  same  property 
upon  trust  to  secure  an  annuity  of  50Z.  for  each  of  their 
sisters  then  living  during  their  respective  lives;  such 
annuities  to  be  for  their  separate  use,  without  power 
of  anticipation  :  and  also  to  secure  a  like  annuity  of 
m.  to  be  paid  to  their  brothers  Richard  and  lliomas 
during  their  joint  lives,  and  to  the  surviror  during  his 
life  ;  and  subject  to  such  annuities,  to  the  use  of  the 
four  sons  of  the  marriage  then  living,  during  their 
respective  lives  in  equal  shares  as  tenants  in  wrnmon; 
and  after  the  death  of  each  respectively,  to  the  use  of 
their  children  and  issue  in  manner  therein  mentionea, 
and  in  default  of  issue  of  the  sons,  to  the  use  of  Jtt« 
Pryor,  her  heirs  and  assigns. 

On  the  death  of  Jane  Piyor,  who  surrived  her 
husband,  a  question  arose,  whether  the  last-mention« 
deeds  were  not  a  fraud  on  the  power ;  and  the  trust«« 
of  the  settlement  of  1808  filed  a  bill  praying  that  tfte 
rights  of  all  parties  interested  in  the  here<ttam«D^^ 
comprised  in  the  indenture  of  the  19th  of  June,  IS^O 
might  be  ascertained  under  the  decree  of  the  Ctoun. 

The  suit  now  came  on  for  further  <:onsideratioii 
From  the  Chief  Clerk's  certifio^te  it  appeared  thii 
the  main  facta  relating  to  the  execution  of  the  l>si- 
mentioned  deeds  were  the  following  :— 

In  April,  1846,  the  solicitor  of  Mr.  and  Mrs  PrJ* 
received  through  Arthur  Pryor  instructions  fro» 
Mrs.  Piyor  (but  in  Arthur  Pryor's  handwriting)^ 
the  settlement  of  the  property  comprised  in  the  d«« 
of  1808,  on  her  four  sons  and  their  issue,  on  condiU<a 
of  the  sons  paying  an  annuity  of  50?.  to  each  of  ti^ 
sisters  then  living,  and  the  husband  of  their  deceiss 
sister.  Counsel  advised  that  the  settlement  could  n^ 
be  carried  out  in  the  form  proposed,  and  recommena** 
that  an  appointment  should  be  made  to  the  sons  is 
fee,  and  the  estate  might  then  be  resettled  in  fe^"' 
of  the  sons  and  their  issue,  subject  to  such  P^ris^ 
for  the  daughters  as  might  be  thought  proper, 
final  result  was  the  execution  of  the  abovo-mention 
deeds  some  time  in  June,  1847 ;  the  ippoiat^^^ 
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hang  made  to  two  of  the  sons  only,  because  one  of  the 
others  was  then  an  infant,  and  the  fourth  declined 
to  take  any  part  in  the  arrangement. 

The  date  1846,  in  the  deed  of  appointment)  crept  in 
by  accident :  it  ought  to  have  been  1847. 

In  the  interval  between  April,  1846,  and  the  execu- 
tion of  the  deeds,  various  letters  passed  between 
Arthur  Piyor  and  the  solicitor  in  reference  to  the 
arrangement.  In  one  of  these  Arthur  Pryor  asked 
the  solicitor  to  explain  to  him  the  nature  of  the  pro- 
posed}" trust"  ;  which  was  accordingly  done  in  a  letter 
dated  the  1st  of  March,  1847,  whereby  it  was  stated 
that  the  appointment  was  to  be  made  "  on  the  under- 
standing that  the  appointees  should,  by  a  deed  to  be 
immediately  afterwards  executed  by  them,  resettle 
the  property  given  to  them.*' 

Shortly  afterwards,  on  the  25th  of  March,  the 
solicitor  again  wrote  to  Arthur  Ftyor,  informing  him 
of  his  brother's  refusal  to  adopt  the  proposed  plan. 
In  reply  Arthur  Pryor  wrote,  on  the  27th  of  March,  as 
follows  : — 

"...  I  cannot  imagine  anything  more  fair  than 
the  settlement  of  the  Lambeth  property.  However, 
this  cannot  alter  my  brother's  '\'iew8.  With  me  it 
was  a  simple  matter  of  duty  to  propose  the  plan  in 
question.  My  mother  asked  me  for  my  advice.  I 
advised — and  strongly,  as  I  think  you  know — that  it 
should  be  left  to  the  eldest,  subject  to  burdens,  and 

entailed  on  issue  or  heirs  male However,  you 

know  my  intentions  were  to  carry  out  my  mother's 
wishes,  and  thence  came  the  plan  now  in  question,  the 
first  not  being  thought  feasible." 

Uolty  Q.C,  and  Darfty;  Willcock,  Q.C.,  andSurrage; 
and  Daniel,  Q.C,,  and  Fooks,  for  various  parties  de- 
siring to  sot  aside  the  appointment ;  argued  that 
tho  appointment  was  made  on  a  bargain  with  the 
appointees,  that  the  property  should  be  settled  on 
persons  not  objects  of  the  power,  and  ought  therefore 
to  be  set  aside.     They  cited, 

TopTiam  v.  Duke  of  Portland,  1  N.  R  496 ; 

Dirley  v.  Birley,  25  Beav.  299  ; 

Tucker  v.  Sandyer,  M*Cle.  435  ; 

JU  Marsden'a  Trusts,  4  Drew.  594  ; 

Salmon  v.  Oibbs,  8  De  O.  &  Sm.  343. 

Sir  ff.  Cairns,  Q.C.,  and  Wickens;  Giffard,  Q.C., 
and  S,  Macnaghteii,  for  persons  supporting  the  appoint- 
ment, contended  that  the  transaction  was  of  the  nature 
of  a  family  arrangement,  which  ought  not  to  be  set 
aside  any  more  than  an  appointment  made  in  con- 
templation of  the  marriage  of  an  object  of  the  power, 
in  whicli  case,  though  the  property  is  immediately 
resettled,  the  appointment  is  always  upheld :  they 
commented  on  the  above  cases,  and  cited  in  addition, 

White  V.  St.  Barhe,  1  Y.  &  6.  399 ; 

Qoldamid  v.  Ooldsmid,  2  Hare,  187 ; 

jRe  Chssetffs  EstaU,  19  Beav.  529  ; 

McQueen  v.  Farquhar,  11  Ves.  467 ; 

Sugden  on  Powers,  670  (8th  ed.). 


Rasch,  for  the  trustees. 

"Wood,  V.-C,  said,  that  there  were  two  classes  of 
cases,  the  distinction  between  which  often  became 
extremely  fine.  The  first  class  was  where  an  appoint- 
ment was  honA  fide  made  to  a  child,  who  was  desirous 
of  settling  the  property  appointed  to  him,  as  on 
marriage.  Such  appointments  were  always  held  to  bo 
good.  The  second  class  was  where  the  child  was  a 
mere  instrument  in  appointing  to  persons  who  were 
not  objects  of  the  power.  Such  appointments  were 
held  bad,  even  though  made  from  no  corrupt  motive. 
Thus,  however  much  a  parent  might  wish  to  appoint 
settled  property  to  remoter  issue  not  contemplated  by 
the  settlement,  an  appointment  could  not  be  made  to 
them  at  the  will  of  the  parent  alone  :  Jt  must  be  done 
at  the  desire  of  an  object  of  the  power,  so  as  to  be  his 
settlement. 

In  the  present  case  it  was  clear,  from  the  corre- 
spondence, that  the  settlement  of  1847  was  not  that  of 
Arthur  Pryor,  but  of  his  mother,  and  that  the  appoint- 
ment would  not  have  been  made  to  him  and  his 
brother,  but  on  the  understanding  that  the  property 
given  to  them  was  to  be  resettled  in  favour  of  persons 
not  objects  of  the  power  of  appointment.  To  permit 
the  appointees  to  hold  the  property  so  given  them  in 
any  other  way  than  on  the  trust  which  had  been  agreed 
upon,  would  be  a  fraud  on  the  donee  of  the  power, 
while  to  permit  them  to  hold  it  on  such  trusts  would 
be  a  firaud  on  the  objects  of  the  power.  He  must, 
therefore,  declare  the  appointment  to  be  void  in  toto. 


IXTood   V  -C  ( ^'^®'"^^^    Counties  Railway 

4  6  July  1863']     ^^^^^^^  ^-    '^'™  Eastern 

'  '        '  (     Union  Railway  Company. 

Duty  of  Arbitrator — Opinion  of  Expert, 

An  arbitrator  may,  without  the  knowledge  of  either 
party,  submit  matters  ofa/xount,  referred  to  him,  to  an 
aocountaait,  in  order  to  obtain  the  bei%eJU  of  his  advice 
as  an  eacpert. 

This  was  a  motion  to  set  aside  an  award  which  had 
been  made  a  rule  of  Court 

By  an  Act  of  Parliament,  and  a  supplemental  agree- 
ment between  the  Eastern  Counties  Railway  Company 
and  the  Eastern  Union  Railway  Company,  certain 
matters  in  dispute  between  the  two  companies, 
relating  to  their  accounts,  were  submitted  to  an 
arbitrator,  to  be  by  him  decided  upon  the  principle 
adopted  in  certain  accounts  prepared  by  Messrs.  Cole- 
man, Turquand,  &  Co. 

The  discussion  of  the  various  questions  which  arose 
was  conducted  as  follows :  —  One  side  submitted  a 
written  statement  of  their  claims  to  the  arbitrator ; 
the  other  side  replied  by  another  written  statement ; 
to  which  the  first  parties  again  replied  in  like  manner ; 
and  so  on. 
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It  appeared  that  the  whole  of  the  statements  so 
made  were  submitted  by  the  arbitrator  to  Mr.  Cole- 
man, in  order  to  have  his  assistance  in  determining  the 
questions  at  issue,  and  this  was  done  without  the 
knowledge  of  either  party. 

It  was  contended  that  this  was  an  irregularity  on 
the  part  of  the  arbitrator  sufficient  to  vitiate  the 
award.  Various  other  objections  were  also  brought 
against  it,  which  it  is  unnecessary  to  mention. 

Daniel,  Q.C.,  and  Bird,  appeared  in  support 
of  the  motion;  EoU,  Q,C.,  and  Knox  Wigram, 
opposed  it. 

Wood,  V.-C,  said  that,  as  the  matter  stood  on  the 
evidence,  the  arbitrator  had  simply  submitted  the 
statements  furnished  on  each  side  to  an  experienced 
accountant  with  the  view  of  obtaining  the  benefit  of 
his  opinion.  It  did  not  appear  that  the  accountant 
had  furnished  him  with  a  single  additional  fact ;  and, 
under  these  circumstances,  the  case  fell  vrithin  the 
principle  laid  down  in  AncUraon  v.  Wallace,  (3  CL 
kFuL  41.)  It  was  well  known  that  an  arbitrator, 
inops  consilii  in  matters  of  law,  might  submit  a  case 
fi>r  the  opinion  of  counsel ;  and  here  he  had  availed 
himself  of  the  opinion  of  an  expert  in  r^aid  to 
certain  matters  of  account  The  arbitrator,  moreover, 
was  by  the  terms  of  the  reference  directed  to  have 
regard  to  the  principles  of  an  account  famished  by 
that  very  expert 

ifmttfe.— Motion  refused. 


Practice— Petitio7i-'S€hediae-^25  de  2^  Tict 

c.  108. 

The  Court  allowed  a  aeheduU  of  oonsiderabU  length 
to  be  appended  to  an  order  made/or  a  sale  of  vUnerale 
under  the  Act  25  A  26  Vict,  e.  108. 

An  order  was  made,  under  the  Act  25  &26  Vict 
c.  108,  enabling  the  trustees  to  sell  the  minerals  under 
Burface  of  certain  propwiy,  apart  from  the  surface. 
The  description  of  the  property  was  contained  in  a 
schedule  annexed  to  the  petition,  and  occupied  about 
eighteen  brief  pages.  It  was  proposed  that  this 
schedule  should  be  annexed  to  the  oider,  but  the 
registrar  dedined  to  do  so,  on  account  of  the 
length. 

,  ^^Hf9hawe  uiged  that  the  schedule  should  be  embodied 
in  the  order.  There  would  be  great  difficulty  if  pur- 
chasers  were  reqmred  to  refer  to  the  petition  itself 
in  order  to  identify  the  property. 


"Wood,  V.-C,  granted  leave. 


Wood,  V.-C.  )   KDfQ,,.  Bellow). 
1,  8  July,  1868.    i 

Vendor  and  Purchaser — Infant  Trustee  for 
Sale — Power  to  Ccnlract, 

The  Court  will  not  decree  specific  performcaue  of  a 
coUract  entered  irUo  hy  an  infant  for  (he  sdU  of  hud 
xchich  has  been  devised  to  the  infant  upon  trust  for  sqIl 

By  his  will,  dated  the  22nd  of  Febmaij,  1862, 
John  Koche  devised  certain  pieces  of  land  to  Jma 
Bellord,  James  Bellord,  the  younger,  and  Jimes 
Abbott,  and  their  heirs,  upon  trust  that  they,  o( 
other  the  trustee  or  trustees  of  his  will  should,  wha 
it  should  seem  to  them  or  him  expedient  or  neceasuy 
so  to  do  for  the  purposes  of  his  wiU,  sell  and  dispose 
of  the  same,  either  together  or  in  lots,  and  by  pablk 
auction  or  private  contract,  and  generally  in  aacb  fij 
and  manner  as  they  or  he  should  think  fit  The  tuI 
contained  the  ordinary  trustees*  receipt  cknM. 

In  August,  1862,  the  trostees  caused  the  property 
to  be  put  up  for  sale  by  auction,  and  the  pUintii^ 
became  the  purchaser.  A  deposit  of  twenty  per  cest 
on  the  purchase-money  was  paid  by  the  pbintiiT,  asd 
a  memorandum  in  writing  of  the  sale  wu  flgo^ 
by  him,  and  by  the  aactioneeni  on  bebilf  of  ths 
trustees. 

The  plaintiff  proceeded  to  investigate  tfas  title,  sod 
made  certain  requisitions  thereon :  in  the  ansffeis  to 
which  it  appeared  that  James  Bellord,  tbe  yooBger, 
was  at  the  time  of  entering  into  the  contract  for  a» 
a  minor  between  seventeen  and  ei^teen  years  of  age. 
A  correspondence  then  took  place  between  the  soliciton 
of  the  parties  as  to  the  means  of  obtaining  a  conTeyuc* 
of  the  estate  ;•  the  result  of  which  was  that  the  tmste^ 
rescinded  the  contract  under  one  of  the  conditions « 
sale.  Thereupon  the  pLiintiff  filed  his  bill,  P»J^ 
that  the  contract  might  be  specifically  performed,  m 
the  suit  now  came  on  for  hearing.  The  poiat  ^ 
cussed  was,  whether  the  contract  so  entered  fflw 
was  one  of  which  the  Court  wotdi  decree  speci^^ 
performance. 

Pemherton  {Holt,  Q^C,  with  him),  cited, 
Sugden  on  Powers,  177,  910, 
to  show  that  an  infant  might  execute  a  power  e^ 
when  coupled  with  an  interest :  d  fortiori,  he  d»#* 
execute  a  trust  such  as  the  present  in  which  he  ws 
not  beneficially  interested. 

Giffard,  ilC,  and  Samadge,  for  the  defendmbp 
submitted  that  an  estate  was  here  vested  in  ^ 
trustees,  so  that  the  case  was  distangnished  from  tlM* 
respecting  powers.  The  Court  would  not  enforce  i 
contract  which  was  not  binding  at  law,  anditcoold 
not  be  maintained  that  an  action  would  He  on  vai 
contract.    They  cited, 

ffearle  v.  Greenbank,  8  Atk.  71S; 

Leunn  on  Trusts,  29  (4th  ed.). 
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Pemberion,  in  reply,  oontended,  that  if  the  testator 
had  espresaly  said  that  the  infant  might  sell,  notwith- 
standing minority,  the  contract  would  have  been 
midonbtedly  binding ;  and  that  it  would  also  be  bind- 
ing if  the  intention  of  the  testator  to  empower  an 

infant  to  sell,  coold  be  infeired  from  the  tenns  of  the 
devisai 

8  Jflt,  1803. 

"Wood,  V.-C,  after  observing  that  the  trust  here 
imposed  on  the  infant  required  him  to  exercise  his  dis- 
cretion  on  various  points  as  to  the  time,  place,  and 
nature  of  the  sale,  said,  that,  from  an  early  period,  it 
had  been  settled  that,  under  a  power,  an  infant  might 
aeU  the  estate  of  another.  Thus  it  had  been  decided 
that  if  a  testatrix  devised  that  A  should  sell  his 
estate,  A,  though  an  in&nt,  taking  no  estate^  might 
8elL  There  was,  however,  no  authority  that  an  infant 
might  sell  his  own  estate;  the  nearest  approach  to  it 
being  the  opinion  of  Mr.  Pi^ston,  cited  apparently 
without  disapprobation  by  Lord  St  Leonaids,  that  an 
infant  was  not  prevented  in  all  cases  from  exercising 
a  power  because  he  had  some  interest  in  the  estate 
which  was  the  subject  of  the  power.  The  principle,  how- 
ever, on  which  these  cases  were  decided  was,  that  the 
donee  of  the  power  was  simply  the  agent  of  the  donor. 
"When  a  new  estate  was  created  through  the  exercise  of 
the  power,  it  was  not  regarded  as  an  estate  proceeding 
from  the  infent,  but  from  the  settlor :  as  Bridgman 
quaintly  expressed  it,  the  settlor  might  make  use  of 
any  hand,  however  weak. 

These  cases  fell  far  short  of  the  present  A  testator 
could  not  enable  an  infant  to  do  what  the  law  pre- 
Tented  him  from  doing :  he  could  not  give  him  an 
estate,  and  then  say  that  it  ahonhi  be  competent  for 
him  to  sell  it 

Minute,  —Bill  dismissed  with  costs,  on  the  de- 
fendants undertaking  to  return  the  deposit,  and  pay 
the  costs  of  the  pLiintir s  investigation  of  title. 


8, 10  JxTLY,  1868.    I   ^^^^  *•  ^^«^- 

PracHce^AJidavU^Before  whom  to  he  Stoom 
— Mortgage — Foreclosure  or  Sale — Imme- 
diate  Sale. 

An  affidavit  is  admissible  in  evidmue,  ihough  it  has 
heen  awom  before  the  clerk  of  the  plaintiff  in  the  cause, 
the  plaintiff  wft  being  himse^  the  solieitor  on  the 
record. 

Order  for  inmediaU  saU  of  mortgaged  properly, 
being  a  brewery  held  for  a  term  of  yean  of  which 
only  tumiy-ftve  were  to  run^  and  which  yielded  no 
ifieome. 

This  was  an  oidinaiy  foredosozo  suit  by  a  first 
mortgagee. 


The  phuntiflf,  Sir  W.  Foster,  was  a  partner  in  the 
firm  of  Foster,  Burrows,  &  Co.,  solicitors  in  Norwich. 
His  solicitors  on  the  record  were  the  town  agents  of 
that  firm;  appearing,  however,  as  independent  soli- 
citors, and  not  as  agents.  The  plaintiff  made  an  affi- 
davit in  the  cause,  which  was  sworn  before  one  of  his 
own  clerks. 

^U,    Q.C,   {Stcan^on  with  him),  at  the  hearing 
objected  to  its  being  received  in  evidence,  citing 
Me  ffogan,  8  Atk.  818'; 
Wood  V.  Harpur,  8  Beav.  290  ; 
Hopkin  V.  ffopkin,  10  Ha.  App.  ii. 
He  urged  that  it  was  necessary  for  the  administration 
of  justice  to  have  some  guarantee  of  the  independence 
of  the  person  who  administered  the  oath. 

Oiffard,  Q.C.,  and  Kay,  for  the  plaintiff,  contended 
that  the  rule  was  confined  to  the  case  where  the  oath 
was  administered  by  the  solicitor  in  the  cause,  or  his 
clerk. 

Wood,  Y.-C,  said  that  the  rule  had  been  introduced 
by  Lord  Hardwicke  from  the  practice  at  Common  Law, 
and  his  reason  for  it  was  not  foimded  on  anyhi^ 
notion  regarding  the  administration  of  justice^  but 
on  the  inconvenience  which  would  arise  if  the  person 
who  conducted  a  suit  were  the  person  before  whom  the 
affidavits  were  sworn.  Lord  Hardwicke  had  said  there 
were  other  reasons  for  the  rule,  and  one  of  these  might 
be  that  it  was  necessary  for  the  protection  of  the 
witness.  It  naturally  fell  to  the  solicitor  in  the 
cause  to  prepare  the  affidavits  ;  it  was  the  duty  of  the 
person  who  administered  the  oath  to  explain  the  mean- 
ing of  the  affidavit  to  the  witness  ;  and  this  duty  was 
not  likely  to  be  very  effectually  discharged  by  the 
person  who  prepared  the  affidavit,  who  would  of  course 
explain  it  in  the  sense  which  he  himself  attached  to  it 
Of  course  tins  view  did  not  exclude  the  reason  that  the 
rule  was  also  necessary  for  the  protection  of  the  suitor, 
who  was  entitled  to  the  unbiassed  evidence  of  the 
witnesses^  and  might,  therefore,  avail  himself  of  the 
objection. 

He  then  cited  Read  v.  Cooper  (5  Taunt  89),  and 
Williams  v.  ffockin,  (8  Taunt  486),  to  show  that  at 
Law  the  rule  only  prevented  the  attorney  in  the  cause, 
or  his  derk,  from  administering  the  oath.  It  had  not 
been  extended  in  Equity,  and  he  would  not  be  the  fint 
to  do  so. 

The  plain  rule  was,  that  the  solicitor  in  the  cause,  or 
his  clerk,  by  whom  the  affidavits  had  to  be  prepared, 
ought  not  also  to  administer  the  oaths ;  but  a  person 
dehors  the  cause  was  not  prevented  fix>m  administering 
them  because  he  was  the  salaried  servant  of  the 
plaintiff. 

10  July,  1863. 

Oiffard,  Q.C,,  asked  for  an  immediate  sale  instead 
of  foreclosure,  stating  that  the  mortgaged  property 
was  a  brewery,  held  for  a  term  of  years  of  which  there 
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was  only  twenty-five  years  to  run.    No  business  was 
being  carried  on  there. 
He  cited, 

Smith  V.  Bohinsm,  1  Sm.  k  Giff.  140  ; 

Phillips  T.  Gutteridge,  4  De  6.  &  J.  681. 

Sicanstonj  for  the  mortgagor,  opposed  the  applica- 
tion :  the  mortgagor  being  anxious  to  redeem. 


Lindley  and   W.  J>,  QnffiJO^  for 
cumbrancers,  supported  it. 


in- 


Wood,  Y.-C,  said,  that  the  case  was  stronger  tba 
Phillips  y,  OuUeridge :  in  addition  to  the  ciicom- 
stances  relied  on  there,  here  no  income  was  being 
derived  from  the  property.  There  would  be  u 
immediate  sale. 


COMMON   LAW. 


25  June, 


Q.B.         } 

UNE.  1863.    ( 


Ward  «.  Day. 


Licence — Forfeiture — Exercise  of  Election — 
Waiver — Distress — Landlord  and  Tenant, 

Where  a  party  is  entitled  at  his  election  to  do  or  not  ia 
do  a  certain  aetf  his  election  is  at  an  end  when  he  has 
once  expressed  his  determination  to  act  or  not,  and  it 
is  not  necessary  that  sttch  election  should  he  exercised 
in  any  particular  way,  it  being  always  a  question  of 
fact  whether  the  party  has  sufficiently  compressed  his 
determination, 

B,  the  owner  of  the  manor  of  M,  granted  to  A  a 
licence  to  carry  away  the  copperas  stone  on  the  shore  of 
the  mjanofrfor  twenty-one  years  from  the  2ith  of  June, 
1843,  cU  the  yearly  rent  of  251.,  payable  half-yearly, 
and  subfeet  to  a  proviso  entitling  B,  his  heirs  and  assigns, 
in  case  the  rent  should  he  in  arrearfoT  twenty-one  days 
next  after  any  of  the  days  appointed  for  pay^njeni,  hy 
notice  in  writing  delivered  to  A,  his  executors,  adminis- 
trators, or  assigns,  to  determine  the  said  grant.     On  the' 
Zrd  of  July,  1858,  (he  plaintiff,  to  whom  the  manor 
had   been   conveyed,   served  the  defendant,  in  whom 
Hie  licence  was  then  vested,  with  a  notice,  determining 
the  grant,  on  the  grou/nd  that  the  rent  had  been  in 
arrear  for  more  than  twenty-one  days  after  Ohristm^is, 

1857.  The  plaintiff  had  previously  to  this,  in  March, 

1858,  distrained  on  the  goods  of  H,  the  then  owner  of 
the  licence,  for  the  rent  then  in  arrear.  For  this  illegal 
distress  an  txction  was  brought,  in  which  the  present 
plaintiff  suffered  judgment  hy  default,  and  in  the 
course  of  the  negotiation  for  settling  that  action,  one  of 
the  terms  evented  to  by  the  plaintiff,  wcu,  that  a  new 
licence  should  he  granted  to  commence  from  the  termina- 
tion  of  the  original  one.  The  plaintiff  afterwards  broke 
off  the  negotiation,  paid  the  damages  and  costs,  and 
gave  the  notice  ahove  mentioned : — 

Held,  tliat,  under  these  circumstances,  the  plaintiff 
had  sufficiently  expressed  his  intention,  after  the  for- 
feiture had  occurred,  of  treating  the  licence  as  subsisHng, 
and  that  he  could  not  determine  it  by  the  notice  in 
question. 


Special  Case  stated  for  the  opinion  of  this  Coott 

The  declaration  contained  three  counts,  one  for  rat, 
a  second  for  breaking  and  entering  the  plaintifTs  Iind— 
to  wit,  the  sea-shore— and  taking  away  copperu  tm 
and  pyrites.  The  third  count  was  in  troTer,  for  the 
conversion  of  copperas  stones  and  pyrites.  As  to  the 
first  count,  the  defendants  paid  a  sum  of  nMaejisto 
CJourt,  which  the  plaintiff  accepted.  There  were  also 
special  pleas  and  a  demurrer,  which  are  not  msterisl 
to  the  present  question. 

The  case  came  on  to  be  tried  before  Cockboni,  C,J.| 
at  Guildhall,  when  a  verdict  was  found  for  tkepliintif; 
subject  to  the  opinion  of  the  Court  on  the  following 
case : — 

On  the  4th  of  September,  1848,  one  DelsmaA 
Banks,  who  was  seized  in  fee  of  the  Kanor  of  Miusleri 
by  deed  granted  to  Daniel  Austin  licence  to  search  for 
and  carry  away  all  the  copperas  stone  and  pjntei 
which  might  be  found  on  the  shore  of  the  said  maatf 
between  high  and  low  water  mark  for  twenty-«» 
years,  from  the  24th  of  June,  1843,  at  the  yearly  nat 
of  25Z.  payable  half-yearly,  subject  to  a  proviso  that  if 
any  part  of  the  said  rent  should  be  in  anear  for  twenty- 
one  days  next  after  any  of  the  days  appointed  for  the 
payment  thereof,  although  no  demand  thereof  ahonld 
be  made,  then  and  in  that  case  it  should  be  lawfolf* 
the  said  D.  Banks,  his  heirs  and  assigns,  by  notic« 
in  writing  deHvered  to  the  said  D.  Austin,  his  ««• 
cutoTS,  administrators,  or  assigns,  to  determine  the 
said  grant 

By  a  deed  bearing  date  the  24th  of  March,  W 
Austin  assigned  his  interest  .in  the  grant  *^  ^-  ^ 
and  Hall  paid  rent  to  the  executors  of  D.  BmM  who 
had  died  some  time  previously. 

By  a  deed  of  the  9th  of  August,  1854,  the  eiecut^ 
of  Banks  conveyed  the  Manor  of  Minster  to  th« 
phdntiff.  By  deed  of  the  81st  of  August,  1856,  I 
Hall  mortgaged  the  licence  to  the  defendants,  and  by 
deed  of  the  5th  of  August,  1857,  absolutely  aasigMd 
the  said  grant  or  licence  to  them. 

Immediately  after  the  execution  of  this  ^^  ^ 
defendants,  by  oral  agreement,  granted  to  ^^^  ' 
Han  the  eiyoyment  of  all  the  rights  and  pnviW 
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granted  b  v  the  said  licence,  conditionally  on  his  paying 
the  rent  thereby  reserved. 

On  the  27th  of  March,  1858,  the  plaintiff  made  a 
distress  for  fire  and  a  half  years*  rent  of  the  said  licence 
alleged  to  be  due  at  Christmas,  1857,  on  the  goods  of 
J.  Hall  and  E.  Hall  (his  son),  l3ring  on  the  sea-shore, 
whereupon  J.  Hall  offered  to  pay  the  plaintiff  one 
year's  rent  up  to  Christmas,  1857,  which  was  refused, 
and  a  sale  of  the  goods  was  made  under  the  distress  by 
the  plaintiff.  In  April,  1858,  actions  were  brought 
against  the  plaintiff  by  the  said  J.  and  £.  Hall,  for  the 
illegal  distress,  in  both  of  which  actions  the  plaintiff 
suffered  judgment  by  default,  and  J.  and  £.  Hall  reco- 
vered considerable  damages.  Negotiations  were  after- 
wards entered  into  between  the  plaintiff  and  the  said 
J.  and  £.  Hall,  with  reference  to  the  settlement  of 
their  claims,  and  on  the  15th  of  June,  1858,  it  was 
verbally  arranged  between  the  plaintiff  and  the 
attorney  for  the  said  J.  and  £.  Hall,  that  these  actions 
sliould  be  settled  on  the  terms  of  the  plaintiff  giving 
up  the  articles  distrained,  paying  certain  sums  of 
money  considerably  less  than  the  damages  and  costs, 
and  granting  to  the  said  £.  Hall  a  licence  for  a  further 
term  of  21  years,  commencing  on  the  24th  of  June, 
1864  (being  the  day  on  which  the  grant  of  the  14th  of 
September,  1843,  would  expire),  on  the  same  terms  as 
the  former  licence.  A  deed  was  prepared  in  accord- 
ance with  these  terms,  and  was  sent  to  the  plaintiff, 
but  instead  of  signing  it,  the  plaintiff  shortly  after- 
wards paid  the  whole  of  the  damages  and  costs  in  the 
two  actions. 

On  the  2nd  of  July  the  defendants  tendered  one  and 
a  half  year's  rent  of  the  licence  up  to  Midsummer, 
1858,  which  the  plaintiff  refused  to  accept. 

On  the  8rd  of  July,  the  plaintiff  served  the  defen- 
dants and  the  said  J.  Hall  with  a  notice  dated  the 
23rd  of  June,  1858,  reciting  that  a  half  year's  rent  was 
in  arrcar  on  the  25th  of  December,  1857,  and  for 
twenty-one  days  afterwai-ds,  and  that  a  forfeiture  of 
the  indenture  of  the  4th  of  September,  1843,  had 
thereby  been  incurred,  and  determining  the  licence 
from  thenceforth.  After  the  said  notice  was  served  on 
the  defendant  on  the  3rd  of  July  as  aforesaid,  the  said 
Josiah  Hall,  under  the  agreement  with  the  defendant 
above  mentioned,  continued  to  exercise  the  said  licence 
by  gathering  copperas  stone  on  the  shore  of  the  said 
manor,  and  disposing  of  the  same. 

This  action  was  brought  against  the  defendants  as 
to  the  second  and  third  counts  for  the  acts  above 
mentioned  committed  after  the  Srd  of  July,  1858,  the 
rent  due  up  to  Midsummer,  1858,  which  was  the 
subject  of  the  first  count,  having  been  satisfied  by  the 
payment  into  Court.  It  was  agreed  that  the  Court 
was  to  draw  all  such  inferences  of  fact  as  the  jury 
might  draw. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  maintain  the 
Rccond  and  third  counts  of  the  declaration,  or  either  of 
them,  against  the  defendants  ? 


If  the  CoiU"t  should  be  of  opinion  that  the  plaiiitiH' 
was  entitled  to  maintain  either  of  the  said  count.^:, 
then  the  verdict  was  to  stand  for  the  plaintiff,  >vith 
forty  shillings  damages,  it  being  agreed  that  the  real 
damages  would  have  to  be  ascertained  in  a  suit  in 
Chancery  pending  between  the  said  parties. 

If  the  Coxat  should  be  of  a  contrary  opinion,  then 
the  verdict  for  the  plaintiff  was  to  be  set  aside,  and  a 
verdict  entered  for  the  defendant. 

J.  A,  Jlussellf  for  the  plaintiff. 

1st.  The  licence  wite  duly  determined  by  the  notice 
of  the  3rd  of  July,  and  the  right  so  to  determine  it 
was  not  affected  by  the  previous  distress.  That  was 
an  act  altogether  illegal,  and  based  on  a  mistaken 
notion  as  to  the  relation  of  the  parties. 

[Blackburn,  J.— The  difficulty  is,  that  you  showed 
that,  in  your  view,  the  licence  was  subsisting,  by  dis- 
training after  the  forfeiture  on  which  you  are  proceed- 
ing had  accrued ;  does  it  make  any  difference  that  you 
had  no  right  to  distrain  at  all  ?] 

I  submit  that  it  does.    The  doctrine  of  waiver  by 
distress  applies  only  to  the  case  of  landlord  and  tenant. 
Here  there  is  no  tenancy  properly  speaking,  the  grantee 
being  not  a  lessee,  but  only  a  licensee.     The  rights  of 
the  parties  are  entirely  regulated  by  the  terms  of  the 
contract  between  them,  and  the  doing  of  an  act  quite 
dihars  the  contract— such  as  making  a  distress— cannot 
affect  the  rights  of  the  parties  under  it. 
Croft  V.  Lumley,  6  H.  of  L.  Ca.  C72  ; 
Dumpor's  Case,  1  Sm.  L.  Ca.  33  ; 
Co.  Liu.  146  a  ; 
were  referred  to. 

2nd.  So  soon  as  the  twenty-one  tlays  liad  clajiscd 
after  Christmas,  1857,  the  right  to  give  the  notice  was 
absolute  in  the  licensor,  Jmd  could  not  bo  affected  by 
the  subsequent  tender  of  rent. 

[Cromffon,  J.,  referred  to 
Green's  Case,  Cro.  Eliz.  3.] 

J.  Brmni,  for  the  defendant. 

1st.  There  is  no  particular  mode  in  which  such  an 
election  as  this  must  bo  made.  It  may  bo  done  by 
word  of  mouth,  or  by  any  act  which  sufficiently 
expresses  the  determination  of  the  party.  That  was 
hero  sufficiently  sho^vn  by  the  cUstress,  or,  at  all 
events,  by  that  act,  coupled  with  what  took  place  in 
the  subsequent  negotiation.  The  parties  there  con- 
templated the  granting  of  a  now  licence  to  take  effect 
from  the  expiration  of  this  one,  so  that  it  was  clearly 
treated  as  a  subsisting  licence  at  that  time. 

[Cromiton,  J. — ^With  regard  to  the  distress,  may 
not  the  plaintiff  have  thought  that  he  was  distraining 
under  the  8  Anne,  c.  14,  ss.  6  and  7,  within  six  months 
of  the  detonnination  of  the  tenancy  ?] 

The  statute  of  Anne  does  not  apply  to  a  case  like 
this.  But,  at  all  events,  what  passed  during  the 
negotiation  is  of  itself  a  sufficient  expression  of  the 
plaintiff's  election, 
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Doc  V.  Peck,  1  B.  &  Ad.  428  ; 

Breicer  v.  Eatoiiy  3  Doug.  230  ; 

Browning  v.  Bcc.ston,  PL  Com.  135  (« j 

Bhjth  V.  DeniwU,  13  C.  B.  178  ; 

PennanVs  Case,  3  Rep.  64  5  ; 

Boc  V.  XcitTW,  6  Ad.  &  E.  277  ;  and 

Broom's  Legal  Maxims,  127,  128, 
were  commented  on. 

2nd.  The  proviso  under  which  the  notice  was  given, 
was  only  introduced  to  secure  the  payment  of  the 
rent ;  and  the  previous  tender,  therefore,  of  the  sum 
due,  took  away  the  right  to  give  the  notice. 

/.  A,  RusseUy  in  reply,  contended,  that  it  was  only 
for  the  purpose  of  the  negotiation  that  the  plaintiff 
had  treated  the  licence  as  subsisting ;  and  that  what 
he  had  then  done  could  not  operate  as  a  waiver  of  the 
right  to  give  the  notice. 

Crompton,  J.— In  this  case  wo  ai-e  not  only  Judges 
but  jurymen,  and  to  draw  inferences  of  fact.  The 
case  appears  to  mo  to  fall  within  the  doctrine  of 
clection.s,  and  the  rule,  which  is  very  old,  with  respect 
to  them,  is — quod  scmcl  j)lacuii  in  elcctionibus  amplms 
displicerc  non  potest :  that  is,  that  if  a  party  has  once 
expressed  his  election,  he  caimot  afterwards  withdi-aw 
from  it.  Therefore,  when  a  man  has  once  expressed 
his  determination  to  act,  or  not,  on  an  option  of  this 
kind,  he  cannot  afterwards  change  this  determination. 
It  is  conceded  that  this  is  a  case  of  option  or  election  ; 
then  it  is  put  on  behalf  of  the  defendant  that  this 
option  has  been  exercised,  on  two  grounds — viz.,  the 
distress  and  the  negotiation  ;  and,  looking  at  it  alto- 
gether, I  think  the  plaintiff  has  sufficiently  shown  his 
intention  that  this  should  bo  treated  as  a  subsisting 
agreement.  The  doctrines  of  waiver  by  distress  and 
by  the  receipt  of  rent,  differ  :  the  latter  applying  only 
to  rent  accniing  subsequent  to  the  forfeiture.  Green's 
Case  (in  Cro.  Eliz.)  expressly  determined  that  point. 
The  case  of  waiver  by  distress,  depends  on  totally 
different  jninciples,  the  Common  I^aw  saying,  that 
yon  must  distrain  on  a  tenant  only ;  so  that  if  you 
chose  to  distrain  aft«r  tlic  tenancy  had  determined, 
that  showed  that  you  considered  the  tenancy  as  sub- 
sisting, and  in  the  case  of  an  option  must  bo  con- 
sidered to  have  expressed  it,  to  take  the  reversion 
instead  of  taking  possession  of  the  premises.  I  should 
have  had  no  doubt  on  this  point,  except  for  the  reason 
that  if  the  plaintiff  supposed  that  it  was  a  tenement 
for  non-payment  of  rent  for  which  he  could  distrain, 
ho  might  just  as  well  suppose  that  he  was  distraining 
'within  six  months  after  the  determination  of  the 
tenancy  under  the  Statute  of  Anne.  It  is  not  necessary 
to  decide  whether  that  statute  applies  to  such  a  case 
as  this ;  but  the  question  being  what  was  in  the 
plamtiff 's  mind,  it  might  be  said  that  if  he  thought  he 
could  distrain,  he  might  well  have  thought  he  was 
distrafaiing  under  the  statute.  On  the  second  point, 
however,  I  feel  fitronarlv.  as  a  juryman,  that  this  was 


treated  as  an  existing  grant.  I  find  that  thers  was  & 
negotiation,  in  the  course  of  which  it  was  proposed 
by  the  plaintiff  that  there  should  be  a  grant  from  ^ 
expiration  of  the  grant  in  question ;  so  that,  in  the 
course  of  that  negotiation,  they  speak  of  the  gnnt  a 
a  thing  existing.  In  Green's  Case,  the  mere  mention 
by  the  landlord  of  the  tenant  as  his  fanner,  was  held  a 
sufficient  waiver  of  a  previous  forfeiture ;  and  tht 
case  is  approved  of  by  Baron  Parke,  in  Doe  v.  Bird 
(1  M.  &  W.  468).  Now,  that  case  goes  very  far,  and 
here  I  think,  on  the  whole,  that  they  really  do  tr»t 
the  proposed  grant  as  a  new  grant,  which  they  intended 
to  begin  from  the  end  of  the  former  one,  and  thit  it 
never  was  in  the  minds  of  the  parties  to  treat  tkis 
otherwise  than  as  a  subsisting  grant. 

Blackburn,  J. — I  am  of  the  same  opinion.  [After 
stating  the  facts  the  learned  Judge  proceeded]— It  was 
a  case,  therefoi'e,  in  which  the  plaintiff  had  an  election 
either  to  determine  the  licence  or  not.  Most  of  tlie 
cases  in  which  there  has  been  discussion  as  to  election 
of  that  sort  have  been  cases  of  landlord  and  tenant ; 
but  that  law  is,  in  my  opinion,  but  a  branch  of  the 
general  law,  that  where  a  man  has  a  right  to  exercise 
an  option  to  deprive  another  of  an  existing  right,  the 
party  must  elect  once  for  all  whether  he  will  do  it  or 
not,  and  ho  cannot,)  if  he  has  once  determined  that  he 
wiU  not  consider  the  lease,  or  whatever  it  may  be, 
void,  revoke  that  determination.  That  was  decided  as 
early  as  the  14th  Assize,  pL  10,  and  it  is  mentioneil  in 
Co.  Litt.  1462,  and  in  Plowden'a  Commentaries 
(Broiming  v.  Bcestori,  PI.  Com.  133).  Then  the  qne- 
tion  arises,  how  the  election  is  to  be  made,  and  1  find 
it  laid  down  in  Comyn's  Digest  ("Election,"  a  l\ 
**A  determination  of  a  man's  election  shall  be  made 
by  express  words  or  by  acts."  tIius  we  find  that  in 
the  case  where  a  lease  has  been  forfeited,  if  the  land- 
lord does  either  bv  woixl  or  act  determine  that  tb' 
lease  shall  continue,  and  tells  the  other  side  so,  he  hfc 
elected  that  the  estate  shall  continue,  and  can  u^' 
longer  hold  back.  And  again  it  is  said  that  "If  ^ 
!  man  once  determines  his  election,  it  shall  be  deter- 
mined for  ever."  Cbm.  Dig.  ('•  Election,  c.  V)  On 
this  principle  wo  find  it  laid  down  in  Green's  Ow^t 
that  where  a  landlord  in  a  receipt  spoke  of  a  tenant 
as  his  farmer,  that  was  a  sufficient  detennination 
of  his  election,  and  that  was  approved  of  by  Pa^^ 
B.,  in  Doe  v.  BircJi,  Taking  that  to  be  so,  the  nest 
question  is,  whether  there  was  here  such  a  commnni- 
cation  of  the  plaintiff's  detennination  ?  and  this  I  a^i 
obliged  to  consider  as  a  juryman.  There  are  l^' 
things  relied  on  :  first,  that  on  the  27th  of  March 
the  plaintiff  makes  a  distress  on  the  person  eiyoying 
the  licence,  and,  though  his  distress  was  illegal,  it  ^ 
not  the  less  an  indication  of  his  mind  that  the  1ic«d<* 
was  existing.  Whether  the  mere  fact  of  maldng  ^ 
distress  within  six  months  would  be  sdficient  evideucf 
that  he  considered  the  estate  continuing^  may  be « 
question.     I  incliue  to  think  that  it  WOuM  I*.  ^  ^^ 
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is  not  necessaiy  to  consider  it.  But  when  we  have 
that,  and  find  that  they  go  on  negotiating,  and  that 
one  of  the  tenns  is,  that  a  person  then  in  occupation 
under  the  defendant  stipulates  that  the  plaintiff  shall 
grant  a  licence,  to  commence  at  the  end  of  the  current 
licence,  and  this  is  at  first  assented  to,  I  think  he  has 
quite  sufficiently  expressed  that  it  was  an  existing 
licence.  I  am  incUned  to  think  that  the  subsequent 
tender  would  not  have  prevented  the  party  from  giving 
his  notice.  Qreen^a  Case  is  precisely  in  point,  that 
the  mere  receipt  of  the  money  does  not  prevent  the 
forfeiture,  and  so  here,  I  think,  that  if  there  had  been 
a  clear  tender  of  the  sum  due  up  to  December,  it 
would  have  operated  as  payment,  but  that  could 
not  have  taken  away  the  plaintiff's  right. 

Jxidg^neni  for  defciidanL 


Q.  B.  )  Brown  v,  London  and  North- 

25  June,  1863.    )    "Western  Railway  Company. 

BaUioay  Company — **  Carrying  on   JBtmness^* 
^County  Court— 9  <fe  10  Vkt  c.  95,  9.  60. 

A  railway  company  "  carries  on  its  business"  within 
the  meaning  of  9  d:  10  Vict,  c,  95,  5.  60,  al  the  place 
of  its  principal  office  only,  and  not  elsewhere. 

A  railway  company,  whose  principal  office  was  at  L, 
employed  at  its  station  at  C  a  manager  and  other 
o^icerSy  who  carried  on  all  the  company's  business  in 
C,  and  in  a  large  district  connected  with  C,  subject, 
however^  to  the  control  and  supervision  of  the  head-office 
at  L:  but  such  control  and  supervision  was  only  occa- 
sionally exercised : — 

Held,  that  the  company  '^carried  on  its  business,''* 
wilhin  the  meaning  of  sect  60  of  the  County  Co^irt  Act, 
9  tfc  10  Vict,  e.  95,  at  L  only,  and  ml  at  0. 

MaciiUyre  had  obtained  a  rule  calling  on  the  judge 
and  registrar  of  the  County  Court  for  the  Chester 
district,  to  show  cause  why  an  order  in  the  nature  of 
a  mandamus,  under  19  &  20  Yict.  c.  108,  sect.  43, 
and  21  k  22  Vict.  c.  74,  sect.  4,  should  not  issue 
against  them  to  compel  them  to  proceed  to  levy  execu- 
tion upon  a  judgment  obtained  in  that  Court.  Upon 
the  affidavits  it  appeared  that  the  plaintiff  was  a 
harpist  travelling  from  Ireland,  through  Cliester,  to 
London.  On  his  arrival  at  Chester,  not  having  money 
to  pay  his  fare  on  to  London,  he  left  his  harp  by  way 
of  security  with  the  company's  servants  at  Chester, 
who  then  gave  him  a  free  x)ass  to  London.  After- 
wards he  paid  his  fare  to  the  company,  who  then 
transmitted  to  him  his  harp.  The  harp  suffered  con- 
siderable damage  in  the  course  of  transmission,  for 
which  the  company,  however,  declined  to  compensate 
the  plaintiff.  The  plaintiff  thereupon  brought  a  plaint 
in  the  .County  Court  for  the  district  of  Chester  to 
recover  damages  from  the  defendants  for  the  injury 
done  to  his  harp.  The  summons  was  served  on  the 
defeiuUnts  at  their  offices  at  their  station  in  Chester, 


and  they  appeared  to  the  summonii.  At  the  hearing, 
however,  they  objected  to  the  jurisdiction  of  the  Court, 
on  the  ground  that  the  defendants  did  not  '*  dwell  or 
carry  on  their  business"  in  the  Chester  district, 
within  the  meaning  of  9  &  10  Vict.  c.  95,  sect.  60. 
The  judge  overruled  the  objection,  and  the  jury  found 
a  verdict  for  the  plaintiff  for  27?. 

The  company  have  a  manager  and  a  staff  of  officers 
at  Chester,  by  whom  the  business  of  the  company's 
lines  and  stations  at  Chester,  and  in  a  large  district 
connected  with  Chester,  is  almost  entirely  carried  on  ; 
— subject,  however,  to  the  control  and  supeiTision  of 
the  company's  principal  office  at  Euston  Square ;  but 
such  control  and  supervision  are,  in  fact,  only  exercised 
in  matters  of  difficulty  or  importance. 

By  sect.  60  of  9  &  10  Vict.  c.  95,  it  is  enacted,  that 
a  summons  may  issue  *'in  any  district  in  which  the 
defendants,  or  one  of  the  defendants,  shall  dwell  or 
carry  on  his  business  at  the  time  of  the  action  brought ; 
or,  by  leave  of  the  court  for  the  district  in  which  the 
defendant,  or  one  of  the  defendants  shall  have  dwelt 
or  carried  on  his  business  at  some  time  within  six 
calendar  months  next,  before  the  time  of  action 
brought,  or  in  which  the  cause  of  action  arose,  such 
summons  may  issue  in  either  of  the  last-mentioned 
courts." 

Harrington  showed  cause,  and  contended  that  the 
company  did  not  "carry  on  tlieir  business"  within 
the  meaning  of  the  County  Court  Act,  at  any  place 
except  at  their  principal  office  in  London, 

Taylor  v.  Crowlaiid  Gas  Company ^  11  Exch.  1 ; 
Minor  v.  London  and  North-Western  Railway  Com- 

pany,  26  L.  J.  C.  V.  39  ; 
Corhett  v.  General  Steam  Navigation  Company,  28 

L.  J.  Ex.  214 ; 
f^hich  v.   Great  Norihrm  Railway  Company,  30 

L.  J.  Q.  B.  331  ; 
Shiels  v.  RaU,  7  C.  B.  116  ; 
Adams  v.   Great  Western.  Railway  Company,  30 
L.  J.  Ex.  124. 

Macintyre,  contra,  argued  that  the  company  carried 
on  their  business  at  Chester,  as  well  as  at  London, 
inasmuch  as  the  principal  business  of  a  large  section  of 
the  company's  lines  was  transacted  at  Chester. 
Turner  v.  Evans,  5  £.  &  B.  512. 

WiGHTMAK,  J.— During  the  course  of  the  argument 
I  have  felt  some  doubt  whether  the  London  and  North- 
Western  Railway  Company  might  not  bo  said  to 
"  carry  on  its  business"  at  Chester,  within  the  mean- 
ing of  the  County  Court  Act.  I  have,  however,  come 
to  the  conclusion  that  a  decision  by  us  to  that  effect 
would  be  productive  of  great  uncertainty  and  incon- 
venience. It  was  admitted  by  Mr.  Hacintyre  that,  if 
Chester  station  had  been  a  small  subordinate  station, 
it  could  not  be  considered  as  a  place  at  which  the 
company's  business  was  carried  on.  It  was,  howevar, 
contended,  that  the  fact  that  Chester  is  a  large  and 
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iiupoLtaiit  station  makes  a  (lidcivnoe.  I  cannot  agn*o 
in  this  (ILstinf'tiuii.  If  tlic  words  of  tliu  Act  had  been 
*'  carry  on  their  busincRs  or  part  of  their  business,'*  it 
would  have  been  anotlier  matter.  But  the  words  of 
the  section  are  general,  and  can  only  apply  to  that 
particular  place  at  which  the  party  carries  on  liis 
general  business.  In  the  present  case  it  is  admitted 
that  the  manager  of  the  company's  affairs  at  Chester 
lias  tlio  control  of  a  part  only  of  the  compan3r*8  lines. 
In  no  sense,  therefore,  can  the  company  be  said  to 
*  *  carry  on  their  business "  at  Chester,  but  only  to 
tarry  on  there  the  particular  business  of  a  certain 
portion  of  their  line.  Upon  the  whole,  therefore,  I  am 
of  opinion  that  the  County  Court  Judge  had  no 
jurisdiction,  and  that  this  rule  must  be  discharged. 

Ckomiton,  J. — I  am  of  the  same  opinion.  If  the 
i:o]npany  had  asked  for  a  prohibition,  I  am  satisfied 
that  they  would  have  obtained  it,  and  so  I  think  they 
ought  to  succeed  now.  The  case  turns  upon  the  60th 
sect,  of  the  County  Court  Act.  In  Adanis  v.  Great 
^VcsUrn  Railway  Company^  which  was  a  decision  upon 
the  12Stli  seet.  of  the  same  Act,  the  Court  of  £xchc- 
(pier  held,  that  "  dwelling"  means  the  samo  thing  as 
"  can-yiug  on  business,"  and  that  where  a  corporation 
carries  on  business,  there  it  may  be  said  to  **  dwell." 
What,  then,  is  the  meaning  of  **  carrying  on  busi- 
ness "  ?  Mr.  Macintyre  argued,  that  a  person's  busi- 
ness may  be  said  to  be  carried  on  geuoraUy  wherever 
a  portion  of  it  is  carried  on,  and  that,  therefore, 
the  railway  company  in  this  case  may  bo  said  to  carry 
on  their  business  at  Chester.  I  cannot  agree  in  this 
view  of  the  words  of  the  section.  If  it  were  the  right 
one,  then,  wherever  the  cause  of  action  arises,  no 
matter  how  remote  from  the  County  Court,  the  action 
might  be  brought  against  such  a  company  as  the  Lon- 
don and  North- Western  in  the  district  of  any  small 
station  which  the  plaintiff  might  select.  This  con- 
struction of  the  words,  therefore,  cannot  be  right,  and 
we  must  hold  that  "business"  must  mean  general 
business. ,  I  agree  with  Mr.  Justice  Hill,  when  he  says, 
in  Shiels  v.  Great  Northern  Bailway  Company^  in 
words  almost  applicable  to  the  present  case,  that  a  rail- 
way company  does  not  carry  on  business  within  the 
meaning  of  sect.  60  at  any  place  other  than  its 
principal  office.  I  also  agree  with  him,  that  there 
may  be  cases  in  which  a  general  business  may  be 
carried  on  in  two  places  by  a  private  trader  or  firm, 
bnt  I  do  not  think  that  the  present  case  is  one  of 
them.  In  my  opinion,  therefore,  "business,"  under 
this  section,  means  that  general  business  which  is 
only  carried  on  at  the  principal  office.  The  rule  must, 
therefore,  be  discharged,  but  without  costs. 

Blackbuun,  J.— I  am  also  of  opinion  that  this  rule 
should  be  discharged.  The  question  turns  upon  9  & 
10  Vict  c.  96,  s.  60,  which  was  pajBsed  to  regulate  the 
place  in  which  a  defendant  may  in  certain  cases  be 
sued,  and  enacting  [reads  section].    The  idea  of  the 


Le^i^slature  no  doubt  was,  that,  if  the  sum  in  dLsr>at-» 
was  small,  it  would  be  very  convenient  to  trr  the 
matter  either  where  the  defendant  dwelt,  or  else  wbrc 
he  carried  on  his  business.  The  sort  of  caw  contem- 
plated was,  for  example,  that  of  a  person  who  keeps  1 
shop  in  Westminster,  but  dweUs  in  a  suburban  villi, 
and  the  Act  gave  power  to  a  plaintiff  to  sue  suck  1 
person  either  where  he  dwelt  or  where  he  traded. 
There  may  bo  cases,  indeed,  where  a  person  carries  oa 
business  within  the  meaning  of  the  section  at  moit) 
places  than  one.  Thus,  he  might  be  a  partner  is  a 
firm  at  Liverpool  for  one  purpose,  and  in  a  firm  it 
Manchester  for  another.  That,  however,  would  be  && 
exceptional  case.  Generally,  the  place  of  bosiness 
will  be  the  place  where  the  staff  and  managing  body 
are.  Now,  in  this  case,  the  railway  company  an* 
canying  on  one  entire  business,  the  whole  of  which  is, 
it  is  admitted,  contix)Iled  by  the  officials  at  the  Eoston 
station. 

At  Chester  there  is  a  local  superintendent  managisi; 
the  affairs  of  that  part  of  the  line,  but  he  is  under  the 
control  of  the  London  directors.  Can  it,  then,  be 
said  that  the  company  carry  on  one  business  at  London 
and  another  at  Chester  ?  I  am  of  opinion  tbat  it 
cannot,  and  that  the  local  superintendent  manages 
only  a  branch  of  the  general  business.  Chester,  it  is 
true,  is  a  largo  station  ;  but  at  every  station,  howeTer 
small,  a  separate  branch  of  business  is  carried  on,  md 
I  cannot  hold  that  the  com])any  carry  on  as  many 
separate  businesses  as  there  are  branches,  l^o  haid- 
ship  can  arise  from  this  view  of  the  question,  for  if  the 
cause  of  action  arise  in  any  particular  district,  then, 
by  leave  of  the  Court,  the  action  may  be  tried  theic, 
no  matter  where  the  defendant  dwells  or  cairies  on  m 
business.  I  agree  with  my  brother  Crompton,  that 
the  rule  should  be  discharged  without  costs. 

Rule  discJiargcd  vnthwt  cs^- 


Q.B. 


MoHRisH,  Appellant;  r. 
Hall,  Respondent 


27  June,  1863.    ( 

Poor-Rate — Occupier — Licence  to  we  Prm^^ 
for  Certain  Purposes, 

By  agreement  heitoun  M  and  the  CowmisgkfMrt^! 
the  IntematunuU  ExhibUion  1862,  M  vxu  to  hat€,  i» 
consideration  of  a  certain  premium,  and  royaUy  r^ 
or  head  moncy^  the  right  of  selling  refresknmti  i»  vi 
Exhibition  huilding,  during  the  time  that  ilioas op^ ^ 
the  public.  For  this  purpose  a  certain  spau  was  t^n 
appropriated  to  him  in  which  he  was  to  end  w* 
fittings  as  were  requisite^  and  to  make  dU  necessary  t^' 
cavations  for  cellars,  die. ;  but  these  erediass  ««*. 
when  completed^  to  become  the  property  of  the  Ccmtft^ 
sioners.  The  admission  of  M  and  his  servants  i^  ^ 
building  teas  to  be  regulated  by  the  OommissioMrs,  a^ 
in  case  M  did  not  obey  the  directum  of  the  €o»»*fl 
sioners  in  certain  particulars  he  was  tofwfeii  all  his 
rights  under  the  agreement,  and  the  CommitriBmrs  vfr( 
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to  he,  at  liberty  to  relet  the  rcfrcshmcivt-rooms.  In  pur- 
siuiiice  oftJiis  agreement  a  certain  space  was  allotted  to 
M,  in  which  Tie  exercised  the  licence  granted  him  during 
l/ie  whole  time  the  Exhibition  was  open : — 

Held,  th4U^  under  these  circumstances,  he  was  not 
liable  to  be  rated  to  the  relief  of  the  poor  as  the  occupier 
of  any  portion  of  the  Exhibition  building. 

This  was  a  special  case  stated  by  consent  on  an 
appeal  against  a  poor-rate,  made  on  the  2nd  of  April, 
1862,  for  the  parish  of  Saint  Mary  Abbott's,  Ken- 
sington, and  confirmed,  on  appeal,  by  the  trustees  of 
the  said  parish  under  7  Geo.  4,  c.  cxiii.  s.  67. 

The  poor-rates  for  that  parish  are  made  under  the 
provisions  of  a  private  Act  of  Parliament  (7  Geo.  4, 
c.  cxiii)  twice  in  the  year.  The  rate  in  question  was 
made  on  the  2nd  of  April,  1862,  and  was  for  the  relief 
of  the  poor  to  Michaelmas,  1862.  The  rate  so  made 
(lid  not  include  the  name  of  the  appellant ;  but  on  the 
11th  of  August  the  trustees  of  the  parish  amended  the 
rate,  and  inserted  therein  the  name  of  the  appellant  as 
the  occupier  of  the  Western  En^ish  Refreshment 
Department  of  the  International  Exhibition,  of  which 
the}^  estimated  the  rateable  value  at  14,217/.,  and 
assessed  upon  him  the  sum  of  638/.  2s,  9d.  in  respect 
thereof. 

On  the.  26th  of  Januaiy,  1862,  on  agreement  was 
catered  into  between  the  Commissioners  of  the  In- 
ternational Exhibition  (who  were  incorporated  by 
Koyal  charter)  and  the  appellant,  of  which  the  follow- 
ing are  the  provisions,  so  far  as  they  bear  upon  the 
present  case. 

1st  In  consideration  of  the  sum  of  600/.  to  be  paid 
by  the  contractor,  one -half  on  the  28th  day  of 
Fcbruaiy,  and  the  other  half  at  the  time  of  the  exe- 
cution of  this  agreement,  and  of  the  royalty  rent  or 
head  money  agreed  to  be  paid  to  the  Commissioners  as 
hereinafter  mentioned,  the  Commissioners  agree  that 
the  contractor  shall  have  the  right  of  selling  refresh- 
ments on  and  from  the  day  on  which  the  Exhibition 
shall  be  open  to  the  public  imtil  the  closing  thereof  on 
and  at  that  portion  of  the  Exhibition  buildings  now  in 
course  of  erection  which  is  called,  or  known  as,  or 
intended  to  be  called,  the  western  section  of  the 
refreshment  department,  and  which  portion  so  to  be 
appropriated  to  the  contractor  ia  to  consist  of  a  space 
of  40,000  square  feet  at  the  least,  but  the  exact  site 
and  boundaries  thereof  shall  be  fixed  and  determined 
by  the  Commissioners,  and  which  portion  of  the  Exhi- 
bition so  allotted  to  the  contractor  is  hereinafter 
referred  to  as  the  said  refreshment  rooms. 

2nd.  The  contractor  shall,  at  his  own  expense, 
do  as  follows  : — Firstly,  fit  up  the  area  allotted  or 
to  be  allotted  to  him  as  hereinbefore  mentioned  with 
such  fittings,  counters,  and  ornaments  as  he  may 
require  for  carrying  on  his  business.  Secondly,  pro- 
vide on  such  sites  and  places  therein  as  shall  be 
appointed  by  the  Commissioners,  such  kitchen  and 
cellarage  accommodation  as  the  contractor  may  re- 


quire. Lastly,  lay  on  gas  and  water  from  tlio  mains, 
and  make  the  necessary  communication  with  the  main 
drains. 

8rd.  The  plans  of  all  fittings,  counters,  and  orna- 
ments proposed  to  be  erected  by  the  contractor,  shall 
bo  submitted  to  the  Commissioners  and  approved  by 
them. 

6th.  The  contractor  to  provide  an  office  where 
communications  are  to  be  left  by  the  Commissioners. 

6th.  The  contractor  and  his  servants  shall  be 
subject  to  all  bye-laws  and  regulations  that  may  be 
made  by  the  Commissioners  for  the  orderly  conduct  of 
the  Exhibition  and  of  the  persons  employed  therein. 

8th.  The  admissions  into  the  building  of  servants 
and  other  persons  on  business  connected  with  the  re- 
freshment department  shall  be  regulated  by  the  Com- 
missioners ;  but  no  provisions  or  materials  for  cooking 
will  be  allowed  to  be  introduced  into  the  building 
except  between  the  hours  of  6  and  8  A.M.,  unless  in 
special  cases,  and  then  only  with  the  written  per- 
mission of  the  secretary  or  general  nianager  of  the 
Commissioners. 

9th.  The  refreshment  rooms  shall  be  kept  open 
throughout  the  whole  of  the  hours  during  which  the 
public  are  admitted  to  the  Exhibition,  and  the  con- 
tractor engages  to  keep  therein,  on  every  day  on  which 
the  Exhibition  is  open,  a  sufficient  supply  of  all  re- 
freshments specified  in  the  schedule  hereto  annexed, 
and  to  sell  such  refreshments  to  all  persons  desirous 
of  purchasing  the  same  at  the  prices  therein  specified  ; 
and  that  all  such  refreshments  shall  be  of  best 
quality. 

12th.  On  every  day  on  which  the  Exhibition  is 
open,  the  Commissioners  are  to  cause  an  official  return 
to  be  made  of  the  number  of  visitors  admitted  to  the 
Exhibition  on  the  preceding  day ;  and  the  contractor, 
in  addition  to  the  premium  mentioned  in  clause  1,  is 
to  pay  ....  [specifying  certain  sums]  in  the 
nature  of  a  royalty  rent,  or  money  calculated  upon  the 
number  of  visitors  to  the  Exhibition. 

16th.  The  contractor  shall  keep  the  refreshment 
rooms  clean,  and  in  a  proper  state  for  the  use  of  visitors ; 
and  shall  remove  every  night  from  the  building  all 
fragments,  stale  provisions,  dust,  and  rubbiah,  that 
may  have  accumulated. 

17th.  Any  questions  which  may  arise  as  to  the 
fulfilment  and  mode  of  carrying  out  of  this  agree- 
ment, shall  be  referred  to  the  Commissioners,  and 
their  decision  shall  be  final ;  and  if  the  contractor  do 
not  obey  the  directions  of  the  Commissioners  in  ...  . 
[mentioning  certain  particulars]  the  contractor  shall 
forfeit  all  his  rights  imder  this  contract ;  and  the 
Commissioners  shall  be  at  liberty  to  re-let  the  said 
refreshment  rooms  without  any  hindrance  or  inter- 
ference whatsoever  by  the  forfeiting  contractor  or 
his  servants,  and  without  prejudice  to  the  recovery 
by  the  Commissioners  of  any  moneys  due,  or  damages 
recoverable  by,  the  contractor. 
18th.  All  fittings,  counters,  ornaments,  and  other 
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works  erected  bj'  the  contractor  in  or  about  the  said 
refreshment- rooms  shall  become  the  property  of  the 
ConimLssioners,  and  shall  be  held  by  them  as  part 
security  for  the  fulfilment  of  this  contract  by  the  con- 
tractor, and  in  the  event  of  the  contractor  forfeiting 
the  benefit  of  this  contract  he  shall  be  divested  of 
all  reversionary  or  other  interest  in  such  fittings, 
counters,  ornaments,  and  works  ;  on  the  other  hand, 
if  at  the  close  of  the  Exhibition  the  Commissioners 
shall  be  of  opinion  that  the  contract  has  been  satis- 
factorily carried  out,  then,  in  a  certificate  from  the 
office  appointed  in  that  behalf  by  the  said  Com- 
missioners, the  contractor  will  be  allowed  to  remove 
such  fittings,  counters,  and  ornaments  as  aforesaid, 
but  without  having  any  claim  for  detriment  or  dilapi- 
dation, from  whatever  cause  arising,  but  all  fittings, 
of  whatever  kind,  which  may  be  put  in  the  kitchens  or 
store-rooms,  and  all  cellarage,  gas-pipes,  water-pipes, 
and  drains  below  the  level  of  the  ground-floor  of  the 
refreshment-rooms,  will  remain  the  property  of  the 
Commissioners. 

21st.  The  contractor  shall  not  sub-let  this  contract 
or  any  part  thereof,  unless  with  the  written  consent 
of  the  Commissioners. 

22nd.  The  Commissioners  will  at  any  time  between 
the  13th  of  February,  1862,  and  the  30th  of  April, 
1862,  on  the  contractor  proving  to  them  that  he 
has  sufficiently  completed  the  arrangements  under- 
taken by  him  to  be  perfoniicd  before  the  ojicning  of 
the  Exhibition,  consider  the  propriety  of  granting  to 
liim  the  privilege  of  supplying  refreshments  to  the 
I)er8ous  employed  in  the  Exhibition  building. 

23rd.  Such  licences  as  may  be  necessary  to  enable 
the  contractor  to  sell  the  refreshments  offered  (in- 
cluding wine,  spirits,  and  beer)  are  to  be  obtained  by 
the  contractor  at  his  own  costs,  the  Commissioners 
agreeing  to  do  any  rca,sonable  acts  that  may  be 
required  on  their  part  to  facilitate*,  the  obtaining  of 
such  licences  by  the  contractor. 

The  site  and  boundaries  of  the  said  western  section 
having  been  fixed  and  determined  by  the  said  Com- 
missioners, in  pursuance  of  the  said  agreement,  on  or 
about  the  16th  of  March,  1862,  the  appellant  com- 
menced the  necessary  excavations  previously  to  fitting 
np  the  same  as  refreshment-rooms.  He  commenced 
supplying  refreshments  to  the  workmen  employed  in 
the  building,  under  clause  22,  on  the  24th  of  March, 
1862,  and  continued  so  to  do  till  the  1st  of  May,  1862, 
and  after  the  Ist  of  May,  1862,  the  said  western  section 
was  appropriated  to  the  appellant,  as  mentioned  by 
the  said  agreement,  and  the  appellant  exercised  the 
rights  and  privileges  conferred  upon  him  by  the  said 
agreement.  The  keys  of  the  doors  of  the  said  western 
section  leading  therefrom  into  the  Exhibition  building 
were  always  kept  by  the  police  officers  employed  on 
behalf  of  the  said  Commissioners  in  the  said  Exhi- 
bition, and  the  said  officers  at  a  certain  time  every 
evening,  usually  between  six  and  nine  o'clock, 
locked    out   the    appellant   and   his    servants  from 


the  Exhibition,  and  readmitted  them  each  momh^ 
but  the  appellant  had  an  entrance  to  tlie  «id 
western  section  from  the  outside  of  the  buildia^, 
which  was  made  shortly  after  the  1st  of  ilay,  Hi 
The  appellant  obtained  admittance  to  the  M'i- 
tion  buUding  by  means  of  a  season  ticket  prtn<ja>lj 
to  the  said  1st  of  May  procured  from  the  Cociiir 
sioners  for  which  he  paid  five  guineas,  and  viiLuC. 
which  he  could  not  have  gained  access  to  the  sail 
western  section. 

By  the  local  Act,  17  Gea  8,  c.  bdv.  s.  80,  th?  r^ 
authorised  by  the  Act  were  to  ho  levied  upon  ertrj 
person  who  should  "  inhabit,  hold,  occupy,  orenjaruy 
land,  house,  shop,  warehouse,  store-house,  stable,  ttilir, 
vault,  or  any  other  building,  tenement,  or  heredb- 
ment  within  the  said  parish,"  and  by  sect.  35  lodged 
are  made  liable  to  the  jiayment  of  rates.  By  7  C^^-  i 
c.  cxiii.  s.  7,  persons  remoYuig  and  persons  coming 
in  are  to  pay  rates  in  proportion,  and  by  ^t  9  of 
that  Act  it  is  provided,  that  if  empty  or  unoicapied 
houses  should  become  occupied  by  any  person  « 
persons,  or  any  alteration  or  amendment  of  tk 
said  rate  or  assessment  might  in  the  opiniua  bi 
the  trustees  be  made,  then  it  should  be  UM  foi 
the  trustees  to  add  or  insert  the  names  of  suh 
occupiers,  &c. 

Prentice,  for  the  respondent,  in  support  of  theraK. 
1  admit  that  the  Commissioners  were  not  liable  tu 
be  rated,  as  they  were  incorporated  by  royal  charter 
for  a  public  purpose,  but  I  contend  that  the  appfUint 
had  such  an  occupation  under  his  agreement  witii  the 
Commissioners  as  rendered  him  rateable.  It »  ^^ 
necessary  that  any  particular  words  should  be  iwd 
to  create  a  lease,  any  words  which  shoir  an  \s^' 
tion  to  convey  the  occupation  of  the  prenii««  t' 
sufficient, 

Bac  Abr.  tit.  "Lease." 
In  this  case,  looking  at  the  whole  of  the  agnemeiit, 
and  especially  at  the  fact  that  a  certain  space  ^5 
appropriated  to  the  appellant,  and  that  he  theiei  a 
pursuance  of  the  agreement,  made  certain  excavatusu 
and  erections,  the  appellant  had  such  an  oc^V^^ 
of  the  space  so  appropriated  to  him  as  rend«r»  o^ 
liable  to  be  rated.     He  eited, 

Jtex  V.  Mayor  of  London,  4  T.  R.  21 ; 

Rex  V.    Clulsea   Waterworks  Company,  5  B. 
Ad.  156  ;  and 

neaina  v.  SL  MarUvCa-in-Ote-Pieldt,  3  Q.  B-  ^^ 
TindaX  Atkinson,  for  the  appellant,  was  not  ciCw 
on. 

WiGHTMAK,  J.— The  great  question  in  this  caic  w 
whether  the  appellant  had  such  an  occupation  of  ^ 
premises  in  respect  of  which  he  has  been  r»v  . 
would  render  him  liable  to  be  so  rated  ?  I  ^^-^  ^^ 
that,  in  order  to  decide  this  question,  we  must  1«^^^  '' 
the  whole  of  the  agreement,  in  order  to  ascertain  ^iw- 
it  is  that  the  Commissioners  of  the  Intemati"^ 
E.xhibition  gave  to  Mr.  Morrish.    Tliey  ff^  ^'  "' 
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right  of  selling  refi'eshincnts  from  the  openrag  of  the 
Exhibition  to  the  pnblic,  until  its  close.  Now,  a 
licence  to  sell  refreshments  upon  the  premises  of  tlie 
Commissioners  would  not  of  itself  confer  such  an 
oceuiMition  as  would  make  the  person  who  had  it 
liable  to  be  rated.  But  it  is  said  that,  because  that 
licence  is  to  be  exercised  in  a  particular  portion  of  the 
building  which  is  to  be  allotted  for  that  purpose,  the 
appellant  must  bo  considered  the  occupier,  within  the 
meaning  of  all  the  cases  which  have  been  decided 
upon  questions  of  rating,  of  that  portion  which  is  to 
be  appropriated  to  the  exercise  of  his  licence.  It  is 
said,  moreover,  that  by  the  agreement  he  is  to  be  at 
liberty  to  make  various  small  subordinate  erections  for 
the  purpose  of  exercising  that  licence.  It  seems  to 
me  that  all  these  erections  are  really  entirely  sub- 
ordinate to  the  purposes  of  the  exercise  of  the  licence, 
and  that  they  carry  the  case  no  further  than  the  mere 
grant  of  the  licence.  I  think,  taking  the  whole  of 
the  case  together,  that  it  was  never  in  the  contempla- 
tion of  the  Commissioners  to  give  Mr.  Mornsh  the 
t'ccupation  of  that  portion  of  the  building  within 
which  that  licence  was  to  be  exercised.  A  similar 
caiie  was  put  during  the  course  of  the  argument  to  the 
counsel  for  the  Cro>vn,  to  which  no  satisfactory  answer 
was  giveu — the  case  of  a  licence  to  uso  a  field  for 
the  purpose  of  playing  cricket,  with  the  privilege, 
during  t^io  time  when  the  game  was  being  played,  of 
erecting  a  booth  for  the  accommodation  of  persons  who 
might  wish  to  take  refreshments  there,  and  of  putting 
ou  the  ground  the  various  matters  that  might  be 
necessary  for  that  purpose  and  for  the  play.  It  could 
hardly  be  said  that  an  agreement  of  that  sort  would 
confer  such  an  occupation  as  was  within  the  contem- 
])lation  of  the  Legislature  in  detei*mining  who  should 
be  the  person  rated  to  the  poor  as  occupier  of  that  field. 
It  appears  to  me  that  in  this  case  the  appellant  had 
not  such  an  occupation.  If  the  Commissioners  hod 
thought  fit  at  any  time  to  come  with  any  of  their 
friends  within  the  40, 000  squai'o  feet  over  which  Mr. 
Morrish  liad  a  licence  to  exercise  the  privilege  given  to 
him,  they  would,  independently  of  any  rule  or  I'egu- 
latioii,  have  had  a  right  to  do  so,  and  to  go  through 
any  portion  of  that  space.  It  appears  to  me,  therefore, 
that  this  is  not  such  an  occupation  as  is  contemplated 
by  the  statutes,  and  by  all  the  cases  on  the  subject. 
The  case  of  B4:g.  v.  The  InluibitaTUs  of  St.  MartirCs-m- 
Ou'FicldSf  appears  to  me  to  bo  clearly  distinguishable 
from  this  case.  In  that  case  there  was  a  demise  to 
Miss  Burdett  Coutts  of  a  box  at  certain  times.  She 
had  an  exclusive  right  to  the  box  at  certain  periods, 
and  at  other  periods  the  right  remained  in  the  lessor. 
That  is  quite  different  from  this  case,  where  the 
lijrantors  do  not  profess  to  demise  any  part  of  tlie 
building,  but  merely  to  give  a  licence  to  exercise  a 
'prtain  privilege  within  a  certain  limited  space. 

C'ROMPTON,  J. — Upon  the  whole  of  this  agreement 
1  am  disposed  to  take  the  same  view  as  my  learned 


brother;  viz.,  that  it  merely  amounts  to  a  licence  to 
sell  liquors  and  other  refreshments  in  this  particular 
space,  and  does  not  give  any  exclusive  possession  by 
way  of  demise  to  the  party  rated,  of  any  part  of  the 
buUding. 

Blackburn,  J. — 1  am  also  of  opinion  that,  upon 
the  true  construction  of  this  agreement,  notliing  passed 
to  Mr.  Morrish  under  this  agreement,  for  which  he 
could  be  rateable  under  the  Local  Act  of  this  parish. 
Mr.  Prentice  contends  that  the  words  of  that  Act  being 
nearly  the  same  as  those  of  the  Local  Act  under  which 
the  parish  of  Saint  Martin*s-in-the-Field8  was  rated, 
as  appean  from  the  report  of  the  case  of  Beg.  v.  St 
Martin's-in-the-FieldSf  that  case  is  an  authority  in  his 
favour.  But  I  think  that  is  not  so.  In  that  case 
Miss  Burdett  Coutts  occupied  the  box  in  question 
under  an  indenture,  whereby  the  proprietor  of  the 
theatre  ''did  grant,  bargain,  sell,  and  demise  for  the 
term  of  one  hundred  years  at  a  peppercorn  rent  unto 
him,  the  said  Thomas  Coutts,  his  executors,  &c., 
all  that  box,  &c.,  marked,  &c.,  on  the  south,  or 
Prince's  side  of  the  New  Theatre  Boyal  Dmry  Lane, 
in  the  county  of  Middlesex,  being  directly  and  imme- 
diately under  the  box  called  the  stage-box,  kc.  ;  and 
also  all  that  vacant  space  or  passage  containing  eight 
feet  four  inches,  or  thereabouts,  lying  immediately 
between  the  box  and  of  the  wall  of  the  said  theatre, 
the  said  vacant  space  so  lying  behind  the  said  box  to 
be  made  and  constructed  into  a  room,  and  fitted  up 
and  furnished  by,  and  at  the  expense  of,  the  said  pro- 
prietors for  the  sole  and  exclusive  use  of  the  said  T. 
Coutts,  his  executors,  &c,  as  thereinafter  mentioned 
and  expressed,  and  also  full  and  free  liberty  of  ingress, 
&c."  Thus  giving'in  very  strong  and  unmistakeable 
terms  exclusive  enjoyment,  though  showing  that  that 
exclusive  enjoyment  was  only  to  be  had  at  particular 
times,  and  that,  at  all  other  times,  the  proprietors  of 
Drury  Lane  were  to  have  the  occupation  of  the  box. 
Now,  upon  that  state  of  facts,  the  decision  of  the 
Court  was,  that  this  was  a  tenement  liable  to  be  rate<L 
So,  hero,  if  there  had  been  an  exclusive  occupation 
given  to  Mr.  Morrish  and  those  who  were  with  him, 
then  it  might  have  been  very  well  said  that  it  came 
within  the  words  of  this  Act.  But,  looking  at  the 
agreement,  I  can  find  no  words  giving  such  an  occu- 
pation. The  whole  of  the  building  was  vested  in  the 
Commissioners,  and  nothing  had  gone  out  of  them 
unless  they  had  used  words  to  show  that  they  in- 
tended to  part  with  some  portion  of  it.  The  argument 
derived  from  the  clause  in  the  agreement,  which 
authorised  Mr.  Morrish  to  put  up  fittings,  seems  to 
be  taken  away  by  the  eighteenth  clause,  which  provides 
tliat  the  fittings  so  put  in  shall  become  the  property 
of  the  Commissioners.  And  I  think  that,  when  one 
looks  at  the  nature  of  the  transaction,  and  the  extreme 
improbability  that  it  should  be  the  intention  of  the 
Commissioners  to  part  with  the  occupation  of  any  part 
of  the  building,  it  would  require  strong  words  to  sho^' 
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that  it  was  intended  to  give  an  occupation  to  any 
other  parties. 

}iat€  quashed. 


Q.B. 

20  Nov.  1862. 
4  July,  1863. 


HoRKOCKS  v.  Metro- 
politan Railway 
Company. 


Railway  Company — Compensation  Inquiry  — 
Lands  " Injuruntsly  Affected'* — Question  of 
TitU^S  d:  9  Vict  c.  18,  «.  68. 

Upon  an  inquisition^  held  under  the  provisums  of 
the  Lands  Clauses  Consolidation  Act,  for  the  pur- 
pose of  ascertaining  to  what  amount  the  property  of  the 
ctaimarU  has  been  injuriously  affected  by  the  company's 
works,  no  question  can  be  raised  or  svlmiitted  to  the  jury 
as  to  the  claimant's  title  to  the  property  which  1u  alleges 
to  have  been  injuriously  affected, 

H  erected  in  1859  a  new  building  upon  a  forecourt 
adjoining  a  road.  A  railicay  company,  under  the 
pouters  of  their  Act,  excainUed  thu  road,  and  by  reason 
of  such  excavation,  the  forecourt  sank,  and  the  building 
was  thereby  injured.  Upon  an  iTvquiry  before  the 
sheriffs  assessor  and  a  jury,  the  jury  found,  in  answer 
to  a  question  from  the  assessor,  that  the  forecourt  would 
not  have  given  way  if  the  new  building  Jiad  not  been 
erected  upon  it,  whereupon  the  assessor  withdrew  the 
question  of  damages  from  tliejury: — 

Held,  thcU  the  assessor  and  the  jury  had  no  power  to 
enter  into  the  question  of  the  claimant's  right  to  lateral 
support,  and  that  the  inquisition  ought  to  be  qtuuihed. 

The  decision  of  the  majority  of  the  Court  in  Regina 
V,  London  and  North- Western  Railway  Company, 
3  £.  &  B.  443,  affirmed. 

In  this  case  a  rule  to  show  cause  had  been  obtained 
for  a  certiorari  to  remove  into  this  Court  an  inquisi- 
tion, taken  before  the  sheriff  of  the  county  of 
Middlesex  on  the  8th  day  of  January,  1862,  in  order 
that  it  might  be  quashed,  on  the  ground  that  the  jury 
under  the  direction  of  the  learned  assessor,  had  exceeded 
their  jurisdiction  in  determining  that  the  complainant 
was  not  entitled  to  any  compensation,  and  that  he 
had  not  been  injuriously  affected  by  the  execution  of 
the  works  of  the  company. 

It  appeared  that  the  defendants,  acting  under  the 
powers  of  their  Act  of  Parliament  (22  &  23  Vict.  c. 
xcvii.),  had  caused  a  large  excavation  to  be  made  for 
the  purposes  of  their  railway  under  a  public  street  or 
road.  The  claimant  (Mr.  Horrocks)  was  possessed  of 
a  house,  66,  Euston  Road,  with  a  forecourt  or  garden 
abutting  on  the  said  street  or  road  ;  and  had,  in  the  year 
1859,  excavated  a  portion  of  such  forecourt  for  the 
purpose  of  building,  and  had  in  fact  built  thereon,  a 
new  building,  adjacent  to  the  road.  Upon  these  facts 
appearing,  it  was  contended,  on  the  part  of  the 
company,  that  the  claimant  was  not  entitled  to  recover 
any  damages  in  respect  of  the  cracking  and  falling  in 


of  a  portion  of  such  building  and  ground,  there  being, 
under  the  circumstances,  no  right  on  the  part  of  th^ 
claimant  to  have  his  land  and  premises  supported  Iv 
the  soil  of  the  adjoining  street  or  road. 

The  jury,  in  answer  to  questions  asked  by  the 
assessor,  found  that,  "if  there  had  been  no  building  by 
the  claimant,  the  ground  would  not  have  sank,  and 
that  the  sinking  had  been  caused  by  the  erection  of  the 
new  building  ;'*  whereupon  tlie  assessor  directed  tk 
jury,  as  a  matter  of  law,  that  the  claimant  hx\  n<\ 
sustained  any  le^  damage ;  and  ultimately,  nndi'i 
liis  direction,  the  jury  found  that  "the  claimant'* 
property  had  not  been  injuriously  affected,"  and  k 
withdrew  from  their  consideration  any  assessment  of 
damage. 

ff,  Lloyd  showed  cause,  and  contended  that,  of 
necessity,  the  question  of  title  in  the  present  case  vfc 
involved  in  that  of  compensation :  because,  if  tit 
claimant  had  no  right  to  the  lateral  support  of  the 
soil  excavated  by  the  company,  he  had  suffered  no 
legal  injuiy  by  its  withdrawal,  and  his  property  had 
not  been  injuriously  affected. 

O.  Fixincis,  in  support  of  ihe  rule,  contfDded,  thai 
the  question  of  the  claimant'  a  right  to  lateral  support, 
ought  not  to  have  been  considered  by  the  compensi- 
tion-jury  at  all,  and  could  only  bo  raised  by  th: 
company  in  an  action  at  law : 

2^cg.    V.    London   and    North -Western  iZfli^r- 

Company,  3  £.  &  6.  443  ; 
Chapman  v.  Monmouthshire  Railioay  and  Or.'''' 

Company,  2  H.  &  N.  267  ; 
Mortimer  v.  South  Wal^s  Railway  Com}m::.  ^ 

E.  &  E.  375  ; 
East  and   West  hidia  Dock  Company  v.  Ga^^V, 

20  L.  J.  C.  217  ; 
Reg.  V.  Lancaster  and  Preston  Railway  t>'V' 

6  Q.  B.  759  ; 
Chabot  V.  Lord  Morpeth,  15  Q.  B.  446. 

4  July,  1863. 

"WiGHTMAN,  J.,  now  read  the  judgment  of  tli 
Court  (Cockbum,  C.J.,  Wightman,  and  Melhi^,  // ■ 

After  stating  the  facts  as  above,  the  learnoil  ^^^'4 
proceeded  :— 

Upon  the  argument  before  us,  it  was  contended  i^'- 
this  case  was  not  governed  by  the  case  of  R'']-  ^■ 
London  and  North-  Western  Railway  Company  (3  f^  ^ 
B.  443).     We,  however,  are  of  opinion  that  the  F^ 
sent  case  cannot  be  distinguished  from  that. 

It  was  the  considered  judgment  of  the  majorin  •  * 
this  Court,  and,  although  the  dissent  of  £rl^  '  - 
dimlmshes  its  weight,  still  we  think  that  it  i^  -' 
authority  binding  upon  us.  There  the  existence  oi 
legal  right  of  way  was  submitted  to  tiiejiny^y'- 
assessor,  and  determined  in  the  n^gstive.  hi  th 
present  case,  the  right  of  the  claimMit  to  ^  ^'-^ 
support  of  the  adjoining  soil  wm  miMlM  ^  *^' 
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assessor  to  the  jury,  and  was  determined  by  them  in 
the  nefative. 

TJpoi  the  authority  of  Reg,  y.  London  and  North- 
Westerti  Railway  Company^  before  referred  to,  we 
think  tiat  this  was  not  the  course  which  should  have 
been  pirsued.  It  is  plainly  open  to  all  the  objections 
referred  to  in  the  judgment  of  the  Court  in  that  case. 
It  is  izanifesti  that,  if  the  finding  of  the  jury  be 
allowed  to  stand,  the  claimant's  right  is  concluded 
without  appeal ;  whereas,  if  the  function  of  the  jury 
on  such  an  inquiry  be  restrained  to  the  consideration 
of  the  damage  in  point  of  fact,  the  legal  right  of  the 
claimant  is  not  concluded  by  the  finding,  but  the 
company  may,  as  was  recently  decided  by  the  Court 
if  Exchequer  in  Read  v.  Victoria  Staiion  and  Fimlioo 
Xailicay  Company  (1 N.  R.  446~decided  14  February, 
]863),  by  proper  pleading,  raise  the  question  of  title 
for  determination  in  the  action  on  the  judgment. 

In  that  case  it  was  held  that  a  plea  in  such  an  action, 
*'  that  by  the  making  an  excavation  of  the  said  works, 
tiie  said  messuages,  lands,  &c,  and  the  plaintiff's  said 
iaterest  therein,  were  not  damaged  and  injuriously 
aifected  as  alleged,"  was  a  good  plea;  and  we  are 
informed  that  an  action  was  brought  on  the  inquisition 
mentioned  in  the  case  of  Reg,  v.  T?i6  London  and 
North'WesUm  Railway  Company,  and  that  in  such 
action  pleas  traversing  the  existence  of  the  right  of 
way  were  pleaded  and  held  good  by  the  Court  on 
demurrer.  In  the  case  of  Mortimer  v.  The  South 
Wales  Railway  Company  (!£.&£.  375),  similar  pleas 
were  pleaded,  but  the  defendants^  case  failed  in  point 
of  proof,  and  there  being  no  finding  affecting  the  title 
of  the  claimant,  the  inquisition  was  held  to  be  con- 
clusive as  to  the  amount  of  damages. 

The  case  of  Permy  v.  The  Souih-Eastem  Railway 
Company  (7  K  &  B.  660),  was  relied  upon  by  the 
counsel  for  the  company  ;  but  in  that  case  an  item  of 
claim  to  compensation  had  been  admitted  by  the  sheriff 
and  submitted  to  the  jury,  viz.,  a  claim  in  respect  of  an 
alleged  injury  resulting  from  the  overlooking  of  the 
claimant's  premises  by  the  railway  embankment.  That 
was  a  claim  in  respect  of  which  no  legal  right  could 
exist,  and  it  is,  therefore,  clearly  distingulBhable  from 
a  lateral  right  to  support,  which  not  only  may  exist, 
but  presumptively  is  a  right  in  respect  of  which  an 
action  may  be  maintained  at  law.  On  these  groimds 
we  are  of  opinion  that  the  rule  in  this  case  must  be 
absolute. 

Ride  dbsoluU  to  qvash  ihe  inquisUion, 


Ex.  Ch,  )    ceipps  v.  Haetnoll. 

16  June,  1863.         ) 

Statute  of  Frauds — Debt  or  d^atUt  of  Another 
— Misdemeanor-^Eecoffnisance — Bail, 

The  defendants  daughter  having  been  committed  for 
trial  on  a  charge  of  misdemeanor,  plaintiff,  at  defen- 


dan£s  reqiiest,  entered  into  recognisances  for  her  appear- 
ancCy  defendaiU  promising  to  indemnify  him  against  all 
liability,  costs,  arid  eoEpefuses,  The  girl  did  not  appear, 
and  plavUiff*8  recognisances  were  estreated,  on  which 
plaintiff  brought  this  action : — 

Held,  reversiTig  the  decision  of  Q;ucen*s  Bench,  thai 
this  was  not  a  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  within  the  ilh  section 
of  the  Statute  of  Frauds,  and  that  plaintiff  could  sue 
on  it  without  an  agreement  or  note  in  writing. 

Green  v.  Creswell  (10  Ad,  ds  E,  458),  commented 
upon. 

The  plaintiff,  as  was  proved  at  the  trial  of  the  cause, 
l^wl  put  in  bail,  at  defendant's  request,  for  the  appear- 
ance of  defendant's  daughter  to  take  her  trial  for 
misdemeanor  at  the  Central  Criminal  Court.  The 
defendant's  daughter  not  appearing,  the  plaintiff's 
recognisance  was  estreated,  and  he  had  to  pay  the 
amount  of  it.  The  defendant  contended  that,  under 
the  4th  sect  of  Statute  of  Frauds,  the  plaintiff  could 
not  recover,  inasmuch  as  he  was  seeking  to  charge 
defendant  on  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  the  agreement  on  which  the 
action  was  brought  not  being  in  writing,  .and  there 
being  no  note  or  memorandum  thereof. 

The  learned  Judge  at  the  trial  nonsuited  the  plain- 
tiff, giving  him  leave  to  move  to  enter  a  verdict,  if  the 
Court  should  think  there  was  any  evidence  to  support 
the  case.  The  Court  of  Queen's  Bench,*  having  dis- 
charged the  rule  on  the  ground  that  they  were  bound 
by  the  authority  of  Green  v.  Creswell  (10  Ad.  &  B. 
463),  the  plaintiff  now  appealed. 

H.  James,  for  plaintiff  (appellant), 
1st.   In  order  that  a  debt,  default,  &c.,  may  bo 
within  the  Statute,  it  must  be  a  debt,  &c.,  towards  the 
promisee ; 

Eastwood  V.  KenyoTi^  11  Ad.  &  E.  438 ; 
ffargreaoes  v.  Parsons,  13  M.  &  W.  661 ; 
BrUtain  v.  Lloyd,  14  M.  &  W.  762 ; 
Batsony,  King,  4  H.  &  N.  739 ; 
Reader  v,  Kingham,  1  N.  B.  94. 
2nd.  There  is  no  evidence  that  Sarah  Elliott  (the 
defaulter)  knew  of  the  promise. 

Arckbold,  for  defendant, 

I  admit  the  first  point,  that  the  duty  must  be 
towards  the  promisee— but  this  was  a  guarantee  to 
answer  for  the  miscarriage,  and  therefore  within  the 
statute.  The  form  of  recognisance  given  in  Roscoe  on 
Criminal  Pleading  shows  that  S.  Elliott  must  have 
been  a  party. 

Jmes  V.  Orchard,  16  C.  B.  614  ; 
KirJcham  v.  Martvr,  2  B.  &  Aid.  618 ; 
show  that  this  is  a  miscarriage  within  the  meaning  of 
the  stetute.     Qreen  v.  Creswell  is  in  point,  as  shown 
by  the  judgment  in  the  Court  below. 


•  2  B.  &  B.  697 ;  81 L.  J.  (k.  b.)  Q,  B.  160. 
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Jafnes,  in  reply, 

Jones  v.  Orchard  mM  a  cftse  of  civil  not  criminal 
proceedings.      Ortien  t.   CresweU  may  also   be  dis- 
tinguished.   He  also  referred  to 
2  Hawk.  P.  C.  c.  15,  8.  3 ; 
Foxhall  y,  BamtU^  2  E.  &  B.  928 ;  23  L.  J. 

(N.  8.)  Q.  B.  7  ; 
Highmore  on  Bail,  204. 

Cfur,  adv.  vuU, 

Pollock,  C.B.  —  I  believe  we  aH  agree  that  the 
judgment  must  be  reversed.  The  Court  below  have 
held  that  they  are  bound  by  the  decision  in  Qreen  v. 
CreswcU,  but  we  are  of  opinion  that  there  is  a  broad 
distinction  between  the  two  cases.  Here  the  bail  is 
given  in  a  criminal  case,  it  is  not  to  answer  for  a 
debt  or  default  in  a  dvil  suit  We  don't  say  we  over- 
rule Orecn  y.  Creswdl:  the  two  cases  can  be  dis- 
tinguished. 

Williams,  J. — I  am  of  the  same  opinion.  I  don't 
say  whether  Green  v.  Cresioell  is  good  law  or  not. 
There  is  a  manifest  distinction  between  a  reoogni- 
sance  in  a  civil  suit  and  in  a  criminal  proceeding. 
Whether  or  no,  when  the  plaintiff  becomes  bail  for  a 
stranger  in  a  civil  suit,  there  is  a  duty  between  defen- 
dant and  his  surety  that  the  person  bailed  will  render 
or  pay  the  debt— so  as  to  reconcile  Green  v.  Creswell 
with  the  principle  that  the  Statute  of  Frauds  only 
applies  where  the  promise  is  made  to  the  person  to 
whom  the  other  is  amenable — ^is  another  question.  It 
is  enough  to  say  that  the  present  case  is  a  criminal 
case,  and  does  not  come  within  the  statute.  It  is 
governed  by  Eaattoood  y.  Kenyan^  and  ffargreaves 
y.  Parsons.  In  Thomas  v.  Cook  (8  B.  &  0.  728), 
Parke,  J.,  puts  his  judgment  on  a  different  ground  to 
Bayley,  J. 

JudgmcTU  revermL 


Ex.  Oh. 

16  June,  1868. 


I  Toms  v.  Whsok. 


JBUl  ofSaley  Construction  of — Govenard  to  Pay 
"  immediately  on  demand" — BeasonaJUe  Time 
— Default — Measure  of  Damage. 

T  covencmied,  inahiU  of  sdU,  to  pay  a  sum  seewred 
**  immediately  upon  demand  in  writing,  sigried  hy  or 
on  hehalf  of  the  grantees,  being  given  him  or  Uftathis 
kut  known  place  of  abode."  ff  T  should  not,  **  imme- 
diaislyrtpon  such  demand,^*  pay  the  money,  the  grantees 
Vfere  to  erUer  and  seize  the  goods  comprised  in  the  bill  of 
sale.  There  was  a  further  proviso  enabling  T  to  remain 
in  possession  vnHl  defauU  inpayment  after  such  demand. 
^^o^toTfieys  of  the  grantses"as  attorneys  and  agents," 
^''rote  and  signed  a  written  dema»d:^**We  herOry 
denumd  of  you  the  immediaU  payment  <if,  4bc."  Sins 
denuind  theyplaeed  in  the  hands  of  a  sheriff's  qffieer, 
'Ufho  was  authorised  by  (hem  to  reeewe  the  money  from 


T,  though  the  fiui  of  his  being  so  authorised « itf 
specially  communicated  to  T.  The  officer  vxdb  ft 
house,  and  handed  him  the  document,  T rallied  tkdk 
might  do  his  worst,  and  the ojffieer seised  tketiniia 
hour  and  a  half  afterwards  .-— 

Held,  that  the  demand  in  writing  vxuagsim; 
but  that  T,  in  order  to  procure  the  wumey,  vxusM 
to  a  reasonable  time,  which  wcu  not  afforded  im,  sU 
that  the  seisure  was,  therefore,  iUegal 

The  Tneasure  of  damage  for  seizing  and  seUwfiKA 
under  these  eireumstanoes,  is  the  interest  ike  omtrUi 
in  them  at  the  time. 

This  was  an  action  for  breaking  and  entering  ^' 
tiff's  dwelling,  and  seizing  plaintiff's  goods,  to  whk: 
defendant  pleaded,  amongst  other  pleas,  t  jnstificfr 
tion  under  a  deed  for  securing  payment  of  2001.; 
whereby  plaintiff  had  covenanted  thit  he  wti14 
*  *  immediately  upon  demand  thereof  in  wriiag,  signtl 
by  or  on  behalf  of  W  and  P  (defendants)  or  thesn^ 
vivor  of  them,  or  executors,  adminiBtratora,  or  sssigiB 
of  such  survivor,  being  delivered  to  or  left  for  him  « 
them,  at  or  affibced  to  any  part  of  his,  their,  or  citlifl 
of  their  usual  or  last  known  places  of  abode,  4c.,  pay 
to  the  said  W  and  P,  or  survivor,  or  execnton^  admi- 
nistrators, or  assigns  of  such  snrnTor,  2<Wt  witn 
intorestat's  per  cent,  &c."  The  deed  contained  »  proviso 
that  if  plaintiff,  his  heirs,  executors,  or  atoustiatoB 
should  not,  *'immediaUly  upon  dmasd  fhfftof  i» 
wrUing,  by  or  on  behalf  of  W  and  P,fci  ^ 
delivered  to,  or  left  for,  &c.,  pay  all  the  V^^ 
interest,  ftc,  then,  or  at  any  time  or  times  thei««ftff» 
it  should  be  lawftd  for  W  and  P  Ac,  to  take  pw^ 
sion  of  and  get  in  afl  the  estate  and  premises,  fe,^ 
sell  the  same."  There  was  a  father  V^^ 
defendants  should  possess  and  enjoy,  &c,    " 

tanding  anything  hereinbefore  contained,  vm^^^ 


s 


made  in  payment,  Ac."  ,  ♦„  tSe  de- 

It  appeared  at  the  trial  that,  yojsmi  to^^ 
fendants'  instructions,  their  attorneys  ^^ 
following  demand,  and  deHvered  it  to  tiw 
officer  to  be  served  on  the  plaintiff .'— 

"  IV)  W.  T  Ac.— As  attorneys  and  ^^^^^j^ 
and  P  (defendants),  we  hereby  ^^^°^f^^ 
immediate  payment  of  the  principal  «^  tJ^^piy 
interest,  now  due  from  you  to  the  saidW 
virtaeofaoertainbiUofsale,  &C.,  Ac." 

The  sheriff's  officer  went  to  P^*^'^^^tdla 
served  him  with  a  copy  of  this  demand ;  »^^  ^ 
by  plaintiff  that  "he  might  do  ^J^^,^^ 
officer  had  been  authorised  by  defendants  »  ^ 
receive  the  money,  though  he  did  not  ^  ^^  ^^ 
this  fact  expHcitly  to  the  pUintiff  vfjod**^ 
a  half  the  plaintiff's  goods  were  **^^  qses- 
subsequently  sold  by  auction.  The  ^[,^  pguch* 
tions  which  came  before  the  Court  ^  ^^^  jgntfinl, 
were,  whether  there  had  been  «  «um^ 
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and  whether  there  had  been  defotdt  after  demand. 
Their  dedsion  wa«  in  favour  of  the  plaintiflf,  and  the 
defendanis  now  appealed. 

B.  MUs,  Q.a  (nMir  with  him),  for  appeUanta 
(defendan:s), 

1st  TJbe  demand  made  was  good :  for  unless  the  act 
that  an  a^nt  is  authorised  to  do,  is  one  lequiring  his 
personal  igency,  he  may  delegate  his  authority. 

2nd.  The  seizure  was  justifiable  under  the  circum- 
stances of  the  case,  considering  the  force  of  the  words 
in  the  biU  of  sale,  "  immediately  on  demand."  Boll. 
Abr.  shows  that  when  an  act  is  refused  to  be  done, 
which  was  agreed  to  be  done  in  a  reasonable  time,  no 
further  time  shall  be  allowed. 

O'JfoZfoy,  e.(7.,  for  plaintiff,  was  stopped  by  the 
Court. 

PoxjiOGKy  C.B.— We  are  all  of  opiuion  that  the 
dem&nd  was  good,  but  we  thiuk  that,  as  no  time  was 
given  for  the  party  or  his  attorney  to  pay,  there  was 
no  de&ult,  and  the  seizure  was  illegal,  notwithstand- 
ing the  woid  '.'  immediately"  in  the  bill  of  sale.  As 
to  the  damages,  Briarly  Y.  Kendall  (17  Q.  B.  937) 
shows  that  in  such  a  case,  the  measure  of  damage  is 
not  to  the  extreme  value  of  the  goods,  but  only  to  the 
interest  plaintiff  had  in  them  at  the  time  of  seizure. 

Jiidgmemt  affirmed, 

NaU, — See 
BrigTUley  v.  Norton,  1  K.  B.  98 ;  82  U  J.  Q.  B. 

88. 


Ex.  Cfau      I  Fnc  V.  Thb  Qbeat  Nobthsbk 
16  June,  1863.    i  Bailway  Cohpant. 

Coram— Skle,  C.J.,    PouiOck,    C.B.,    Bbahwell, 
Chamnell,  B.B.,  Williams,  Willbb,  J.J. 

Zx/rdOampbelVs  Act — 9  d&  10   Vict.  c.  93,  M. 
1,  2 — Death  hy  Negligence — Damages, 

Under  9  ft  10  Vid,  e,  93,  88. 1,  2  (Lord  CampbeUe 
Ad),  an  action  may  he  maintained  for  the  Uea  of 
any  reasmoMe  prdbabUHy  of  peeuiwiary  hemfU  which 
the  deceaeed^s  family  would  have  er^oyed^  had  de- 
ceased lived. 

The  plaintiff  was  the  widow  and  administratrix  of  F. 
Pym,  deceased,  who  was  killed  in  an  accident  on  the 
Great  Northern  Railway  Company  by  the  negligence 
of  one  of  the  company's  servants,  and  plaintiff  sued 
the  company  for  the  benefit  of  herself,  as  widow,  and 
the  children  of  the  deceased,  under  9  &  10  Yict.  c.  98. 

The  deceased,  Pym,  was  41  years  old  at  the  date  of 
his  death,  and  died  intestate,  leaving  a  widow  (the 
plaintiff)  and  nine  children,  the  eldest  of  whom  was 
eleven  years,  and  the  youngest  two  months  old.  De- 
ceased was  a  tenant  for  life  of  an  estate  in  land, 
which  had  been  settled  at  the  time  of  his  marriage, 
and  to  wluoh  he  had  saoceeded  about  six  weeks  before 


his  death.  The  estate  produced  a  nett  income  of  3,869{« 
per  annum.  Under  the  settlement  plaintiff  was  en- 
titled on  her  husband's  death  to  a  jointure  of  1,0002. 
a-year  for  life,  and  the  eight  younger  children  to  a 
provision  of  8002.  a-year.  Subject  to  these  charges  the 
estate  passed  under  the  settlement  to  the  eldest  son  in 
fee.  Deceased  left  personal  property  to  the  amount  of 
8,390Z.  of  which  the  plaintiff  took,  as  widow,  1,1802., 
and  each  of  the  children  2602.  Deceased  had  no  pro* 
fession,  and  his  only  property  was  as  above  stated. 
Up  to  the  time  of  his  death  he  lived  with  his  family 
and  maintained  them  in  the  ordinary  way. 

At  the  trial  it  was  contended  that  there  was  no 
evidence  to  go  to  the  jury  of  any  such  loss  or  damage 
to  the  plaintiff  or  the  children  as  was  necessary  to  sup- 
port the  action.    The  Judge  told  the  jury  that  the 
plaintiff  was  entitled  to  succeed  if  they  were  satisfied 
that  deceased's  death  was  causedby  the  negligence  of  the 
defendants*  servants,  and  that  plaintiff  and  her  children, 
or  some  of  them,  had  sustained  pecuniary  loss  by  the 
defendants  ;  and  further— that  if,  after  making  allow- 
ance for  what  deceased  would  have  naturally  spent 
himself,  they  thought  that  a  portion  of  his  income 
beyond  that  settled  on  his  widow  or  younger  children, 
would  have  been  from  time  to  time  set  aside  by  him 
for  the  benefit  of  his  family  or  appropriated  to  their 
education  and  advancement  in  life,  and  that  advantages 
would  thus  have  been  secured  to  them  of  which,  by 
his  death  they  were  deprived— that  would  constitute 
such  loss  and  damage  as  would  entitle  plaintiff  to  a 
verdict.    A  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  to  move  to  enter  a  verdict  or  nonsuit. 

Arulewas  obtained  in  Michaelmas  Term  to  enter  a 
verdict,  or  a  nonsuit,  on  the  ground  that  the  evidence 
established  no  cause  of  action,  or  for  a  new  trial  on 
the  ground  that  the  damages  were  too  large.  This 
rule  was  discharged  by  the  Court  of  Queen's  Bench,* 
and  the  defendants  now  appealed. 

Hav^m,  e.C.,  (J5ro22  with  him),  for  the  com- 
pany. 

Ist.The  Act  only  gives  the  deceased's  family  the 
same  right  of  action  tiiat  he  would  hav»  had  himself 
had  he  not  been  killed,  but  only  permanently  dis- 
abled. The  object  of  the  Act  is,  to  continue  the  right 
of  action  to  the  executor. 

2nd.  The  action  is  given  to  protect  the  family  of 
deceased  as  a  dass— here  then  there  can  be  no  action, 
for  the  whole  of  deceased's  income  is  actually  pre- 
served within  the  fanuly  as  a  class. 

Srd.  The  damages  are  too  remote.  They  do  not 
arise  from  the  negligence  of  the  company's  servantaf, 
but  from  the  way  in  which  deceased  chose  to  settle  his 
own  property. 

BomU,  Q.a  {Qairih  with  him). 
Blake  y.  Midland  Railway  Company,  18  Q.  B.  98f 
decides  distinctly  that  the  Act  gives  a  new  cause  of 
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action  to  the  survivors,  and  does  not  merely  transfer 
an  old  one.  Nor  can  it  be  said  that  the  action  is 
merely  for  loss  caused  to  the  family  as  a  class.  The 
words  of  the  Act  are,  '*  the  jury  may  give  such  damage 
as  they  may  think  'proportioned  to  the  iiyury,  result- 
ing from  such  death  to  the  parties  respectively."  The 
loss  of  reasonable  expectation  of  pecuniary  benefit  is 
within  the  words,  "  The  iiyuiy  resulting  from]  such 
death," 

Franklin  v.  SotUh  Eastern  Bailvxiy  Company,  3 
H.  k  N.  211 ; 

Dalian  v.  South  JEdstem  Railtoay  Companiy^  4 
C.  B.  (N.  8.)  296. 

Erle,   C.J.,   delivered  judgment.     The   question 
raised   by  this   appeal   is,    whether  there  was  any 
evidence  which  the  Judge  was  bound  to  leave  to  the 
jury  in  respect  of  the  cause  of  action  ?    The  governing 
question  must   be,   whether  there    was  evidence  of 
reasonable  probability  of  pecuniary  benefit  to  parties  if 
the  deceased  had  not  died,  and  was  it  taken  away 
by  the  death  ?    I  take  it  to  be  in  evidence  that  up  to 
the  time  of  his  death  deceased  was  living  with  his 
family  in  the  ordinary  way,  maintaining  and  bringing 
them  up.      If  so,  a  jury  would  be  botmd  to  give 
.damages  for  what  they  supposed  would  be  lost  by  the 
taking  away  of  the  reasonable  probability  of  pecuniary 
profit,  which  is  distinct  from,  and  may  be  superadded  to, 
the  loss  of  income  arising  from  the  father's  death.  Frank- 
lin V.  South-BasUm  Sailvoay  Comjpany,  and  Dalton  v. 
SotUh'Saatcm  RaUtoay  Company^  are  cases  in  point, 
and  present  the  same  set  of  cii-cumstances  as  here, 
though  on  a  different  scale.  Mr.  Hawkins's  three  points 
fail ;  the  second  and  third  on  the  ground  that  they  are 
inconsistent  with  the  words  of  the  Act—"  The  jury 
may  give  such  damages  as  they  may  think  proportioned 
to  the  injury  resulting  from  the  death  to  the  parties 
respectively." 

Our  judgment  only  deals  with  the  loss  of  reasonable 
probability  of  pecuniary  benefit.  We  have  not  now 
to  consider  all  the  items  separately  for  which  plaintiff  I 
claimed,  which  might  require  more  consideration.  We  I 
select  one  which  we  think  sustainable,  and  decide  on 
that,  that  there  was  evidence  to  go  to  the  jury,  the 
only  question  before  us  being,  whether  there  was  any 
evidence  f  We  have  nothing  to  do  now  with  assessing 
the  damages. 

Judgment  affirmed. 


i«  ?^'  ^lo     I   Sykes  v.  Wild. 
16  June,  1868.     } 

Vendor  and  Purchaser— Land,  Sale  of— Con- 
tract— Loss  of  Bargain — Damages. 

Land  was  deviaed  to  defendant  in  trust  to  sdl,  and 
defendant  puUing  part  ofU  up  for  sale,  plaintiff  agreed 
to  buy.  Jhfendani  knew  that  he  himself  could  not 
^n4xke  a  iitUfi^fixmiMmmbranee,  the  legal  estate  being 
in  trustees  to  semrean  annuUy  to  detnsor^s  widow:  but 


he  had  obtained  an  informal  promise  from  (he  vidac  ik, 
she  would  join  in  the  conveyance^  and  had  rsumt^. 
grounds  for  believing,  and  did  bon4  fide  bdtenxMk 
would  be  able  to  make  good  (he  title  in  this  toeuj.  ipst 
the  sale  the  widow  refused  to  perform  herprosm^ai 
the  bargain  went  off  in  consequence : — 

Held,  that  plaintiff  could  not  recover  daiM^j?r 
the  loss  of  his  bargain. 
Flureau  v.  Thomhill,  2  W.  Bl.  1078,  apprmi. 
Held,  also,  that  the  expenses  of  an  aJUempiidViik 
afresh  arrangement  after  the  bargain  was  o/,  wM  vi 
be  recovered. 

Plaintiff  had  agreed  to  purchase  from  the  defendar. 
a  farm  devised  to  him  upon  trust  to  sell,  imd  bd 
paid  a  deposit  down.  At  the  time  defendtnt  put  h 
fi&rm  up  for  sale,  his  solicitor  was  amie  Hut  b 
could  not  make  a  title  free  from  incumbnnce,  imles 
devisor's  widow  joined  in  the  conveyance ;  the  legil 
estate  being  vested  in  trustees  to  secure  her  a  ceitiia 
annuity  ;  but  he  had  obtained  from  her  a  rerbilpio- 
mise  that  she  would  join.  He  knew,  howerer,  ^ 
she  was  not  legally  or  equitably  bound  by  such  a  pro- 
mise, and  that  the  defendant's  power  of  makiiig  a  title 
would  depend  on  her  not  altering  her  mmd.  iiter 
the  sale  to  plaintiff  she  did  alter  it^  and  revised  to 
convey,  and  the  bargain  with  plaintiff  went  off  m 
consequence.  The  jury  at  the  trial  found  that 
the  defendant  bond  fide  believed,  and  had  leyonaMc 
grounds  for  believing,  that  he  would  be  aUe  to  nuJie 
a  title  fr^e  from  incumbrance. 

A  verdict  was  entered  for  the  plaintift  leaT»  being 
reserved  to  move  to  enter  it  for  defendant,  or  to  ledtt* 
the  damages  :  in  pursuance  of  which  the  Qa«ffl» 
Bench*  made  absolute  a  rule  to  enter  the  verdict  fcc 
the  defendant,  on  the  ground  that  the  plaintiff  rf 
not  recover  damages  for  the  loss  of  his  boiKaia;  <^^^^ 
the  expenses  attendant  on  an  attempt  to  make  a  a^J 
arrangement  after  the  bai^ainwas  off.  Thep"' 
now  appealed. 

Lushf  Q.C.,  for  plaintiff.  . 

1st  Damages  for  loss  of  baigain  may  be  ncfff^ 
Flureauy.  Thomhill,  2  W.  Bl.  1078»isqM^^^ 
Sophins  V.  Orazebrook,  6  B.  &  C.  81. 
2nd.  Plaintiff  is  not  to  pay  the  costs  of « c^' 
spondence  which  was  directed  to  remoTing  the 
culty  in  which  defendant  had  involved  him. 

Macavtay,  Q.  C.  {Wills  with  him)  was  not  hefii 

Ekle,  CJ.^Flureau  v.  ThomhiU  hiys  don  ^ 
rule  that  in  a  breach  of  covenant  to  convey  H^ 
damages  are  different  from  those  in  a  csseo  n^^^ 
delivery  of  goods.  Lord  St.  Leonards  (^'^  J 
13th  ed.)  has  approved  it  Itissaidtobeananom' 
but  there  is  a  difference  between  the  ^^^"^^^^ 
goods  which  have  a  market  value,  and  of  1*^^^  ^ 


has  not     It   is   not,   therefore,  && 


anoDialfr 
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on  the  contrary,  an  intelligible  rule.  We  abide  by 
Flurcwt  v.  Thomhillf  and  we  do  not  think  this 
case  c^mes  within  the  exception  in  Bopkinia  r. 
Grazebrookf  whatever  be  the  value  of  that  case. 
There  h  no  cul{>able  want  of  truth  here.  Everybody 
who  wa«  reasonable  might  have  expected  the  widow  to 
convey,  and  the  contract  was  made  on  the  £uth  of  her 
doing  what  she  promised.  We  are  also  against  the 
plaintiff  on  the  ulterior  question  as  to  the  expenses 
of  his  correspondence.  They  cannot  be  damages 
proximately  connected  with  the  breach  of  contract, 
nor  do  they  stand  within  the  description  of  special 
damage  given  in  the  declaration. 

Judgment  affirmed. 


)Thi 
>      0] 


The  Mayor  and  Aldermen 
OP  THE  City  of  London, 
Cox  and  Others. 


Ex.  Ch. 

17,  18  June, 
4  JiTLY,  1868 

ERROR  FROM  EXCHEQUER. 

Coram — "Wiohtman,  Williams,  Crompton,  Willes, 

and  Blackburn,  JJ. 

Custom — City  of  London — Lord  Mat/or^ a  Court 
— Foreign  Attachment — Jurisdiction, 

The  custom  of  the  City  of  London^  on  a  plaint  being 
c/Uered  in  the  Lord  Mayor's  Court  in  a  ecue  of  foreign 
oUachmentf  to  aiiaeh  a  debt  dv>c  to  the  defmdant  from 
a  third  person  upon  his  being  found  toithin  the  juris- 
diction^  is  void  in  law  if  the  parties  are  not  citizens  or 
resident  in  the  eity,  and  neither  the  original  debt  nor 
thai  due  from  the  garnishee  accrued  within  the  city; 
and  such  a  custom  cawiot  be  pleaded. 

The  question  in  this  case  had  reference  to  the 
custom  of  foreign  attachment  in  the  City  of  London. 
A  plaint  had  been  levied  against  one  R.  A.  Farquhar- 
8on,  in  a  plea  of  debt  for  86/.  Ss.  It  was  certified 
that  Farquharson  had  nothing  within  the  city,  nor 
was  he  to  be  found  within  the  city,  whereupon  his 
creditors,  W.  Buckmaster  &  Co.,  alleged  that  Cox  k 
Co.,  army  agents  (defendants  in  error),  were  debtors 
to  Farquharson  in  the  sum  of  86/.  8«.,  and  Cox  having 
been  "found"  in  the  City,  he  and  his  firm  were 
attached,  and  had  garnishment  against  them  to  warn 
them  to  come  in  and  answer  whether  they  were 
indebted  in  the  manner  alleged  by  the  said  Buck- 
inaster  &  Co.  Cox  k  Co.  appeared  to  the  said  warn- 
ing, and  averred  that  neither  they,  Farquharson,  nor 
Buckmaster  &  Co.  resided  or  carried  on  business  within 
the  City  of  London,  and  that  the  debt  due  from  Cox 
4  Co.  to  Farquharson  did  not  arise  within  the  City  or 
within  the  jurisdiction  of  the  Lord  Mayor's  Court,  and 
therefore  that  Court  had  not  jurisdiction  over  the  said 
plaint,  or  over  the  said  garnishment,  or  over  Cox  & 
Co.  as  garnishees,  or  over  the  alleged  debts,  or  over 
the  said  R.  A.  Farquharson  at  any  time  during  the 
Proceedings. 

The  Court,  however,  proceeded  with  the  plaint  and 


garnishment,  whereby  Cox  k  Co.  had  sustained  damage 
to  the  extent  of  1000/.,  wherefore  Cox  &  Co.  came  to 
the  Court  of  Exchequer  to  prohibit  the  Lord  Mayor's 
Court  from  proceeding  with  the  garnishment.  To  this 
it  was  pleaded  that  the  garnishment  was  not  proceed- 
ing, that  the  objection  to  the  jurisdiction  could  not  be 
ascertained  but  by  plea,  and  that  there  had  been  no 
such  plea,  and  that  Uiere  was  a  custom  in  the  City  of 
London  which  justified  such  attachment. 

The  case  came  before  the  Court  of  Exchequer*  on 
demurrer,  and  judgment  was  given  for  Cox  k  Co., 
and  against  the  view  taken  by  the  Mayor  and  Alder- 
men of  the  City  of  London  with  reference  to  the  juris- 
diction of  the  Lord  Mayor's  Court  In  giving  judg- 
ment. Pollock,  C.B.,  observed  that  besides  the  ordinary 
jurisdiction  of  a  local  court  there  was  claimed  for  the 
Lord  Mayor's  Court  a  further  power, — namely,  that  if 
a  plaintiff  sues  a  defendant,  and  if  some  third  person 
who  is  indebted  to  the  defendant  is  found  within  the 
jurisdiction,  then,  although  the  plaintiff's  cause  of  action 
against  the  defendant  did  not  arise  in  th^  City,  though 
neither  of  them  is  in  any  sense  a  citizen  or  resident  within 
the  City,  and  although  the  debt  of  the  third  person  in 
no  way  arose  in  the  City,  and  although  that  person  is 
in  no  sense  a  citizen  or  resident  in  the  City,  although 
his  visit  there  is  casual,  or  he  is  only  passing  through 
it,  "  being  found  there,"  then,  without  any  notice  or 
attempt  at  notice  to  the  defendant  by  any  one,  the 
debt  due  from  the  third  person  to  the  defendant  may 
be  attached  in  that  person's  hands.  Thus  any  one 
owing  money  to  another,  if  he  casually  enter  the  City, 
is  subject, — first,  to  a  warning  to  pay,  though  his 
creditor  has  not  sued  him  or  desired  payment,  and  on 
his  next  visit,  to  an  execution  for  the  amount  of  the 
debt  he  owes,  which  amount  is  handed  over  to  the 
person  suing  his  creditor  without  any  proof  of  his  debt, 
on  giving  a  pledge  to  restore  it  to  such  creditor  if  ho 
appears  within  a  year  and  a  day  and  disproves  the 
debt.  It  seems  unnecessary  to  do  more  than  to  state 
this  custom  to  show  its  invalidity.  It  seems  to  violate 
every  principle  of  justice  and  every  rational  rule  of 
jurisprudence  and  procedure. 

Upon  this  judgment  error  was  brought 

Sir  F.  Kelly,  for  the  plaintiffs,  contended  that  the 
custom  of  foreign  attachment  in  the  City  of  London 
was  a  most  salutary  one,  and  had  existed  and  been 
acted  upon  and  recognised  from  the  time  of  Edward 
the  Confessor.  There  was  nothing  harsh  or  repugnant 
in  the  custom,  because  it  only  compelled  the  garnishee 
to  pay  to  A  a  debt  which  he  owed  to  B ;  and  he  further 
contended  that  the  third  person  (the  garnishee)  must 
come  in  and  plead  a  want  of  jurisdiction  before  he 
could  go  to  the  Superior  Court  for  a  prohibition, 

Magrath  v.  Hardy,  6  Sco.  627  ; 

Bacon's  Abridgment,  "Prohibition,  K  ;" 

Mendyke  v.  Stint,  2  Mod.  272. 
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No  proliibition  can  be  granted  on  the  ground  of 
want  of  jurisdiction  in  an  Inferior  Court  until  the 
defendant  below  has  pleaded  to  the  jurisdictioni  or 
want  of  jurisdiction  has  appeared  in  some  proceedings 
in  the  Court  below, 

Lucking  y.  Denning,  1  Salk.  201. 
f  Williams,  J. — Here  the  mischief  is  done  before 
the  time  for  pleading  has  arrived.] 

[Crompton,  J. — It  would  be  a  very  strange  thing  if 
a  custom  were  good  that  a  person  should  be  bound  to 
appear  before  a  Court  which  has  no  jurisdiction.] 

Until  the  question  of  jurisdiction  is  raised  and  deter- 
mined, the  Court  has  a  right  to  compel  appearance ; 
for  it  cannot  be  presumed  that  the  Court  will  act 
nnlawfnllj,  and  that  the  object  of  its  proceeding  is 
out  of  its  jurisdiction.  It  may  proceed  according  to 
custom  and  ordinary  practice  until  the  question  of 
jurisdiction  is  determined.  There  is  no  power  to  raise 
the  question  of  jurisdiction  except  by  plea, 

Cook  V.  Licence,  1  Ld.  Raym.  846 ; 

Masters  y,  Lewis,  1  Ld.  Raym.  56 ; 

Tranter  v.  Watson,  2  Ld.  Raym.  931. 
The  Act  20  &  21  Vict.  c.  clvii.,  recognises  the  custom 
now  in  question,  as  it  was  certified  by  Starkie,  the 
Recorder,  in  1482.  The  Recorder  of  the  present  time 
has  certified  that  the  custom  is  good,  whether  the 
parties  reside  in  London  or  not,  and  whether  the  debt 
has  originated  within  the  jurisdiction  or  not  The 
following  authorities  were  also  cited, 

De  Haber  v.  Qiuen  ofPoHugal  and  Wadstoarth  v. 
Queen  of  Spain,  20  L.  J.  (n.  s.)  Q.  B.  488  ; 

4  Co.  Inst.  C.  50 ; 

Andrews  v.  ClerJe,  Carth.  25  ; 

1  RolU*s  Ahr.  **  Customs  of  London,"  10  ; 

Harrington  v.  McMorris,  5  Taunt.  228  ; 

Banks  ▼.  Self,  6  Taunt.  284 ; 

Westrop  V.  Day,  2  El.  &  Bl.  614. 

Montagus  Chambers,  Q.a  {Oriffits  with  him),  for 
the  defendants,  was  not  called  upon. 

Cm/t,  ado,  vuU, 

4  July,  1868. 

Crompton,  J.,  delivered  the  judgment  of  the  Court 
The  question  in  this  case  is,  whether  a  writ  of  prohi- 
bition ought  to  go  against  the  Lord  Mayor's  Court  to 
prohibit  them  from  holding  and  proceeding  with  a 
certain  plaint  and  plea  and  garnishment  I  It  appeared 
on  the  proceedings  that  the  cause  of  action  arose  out 
of  the  jurisdiction  of  the  City  Court,  and  that  the 
garnishee  was  resident  out  of  the  jurisdiction.  "We 
think  that  the  cases  cited  by  Sir  Fit2xoy  Kelly,  show- 
ing that  the  Courts  have  refused  to  issue  a  writ  of 
prohibition  in  certain  cases  do  not  apply  to  the  pre- 
sent The  Courts  may  very  properly,  in  the  exercise 
of  their  legal  discretion,  refuse  a  prohibition  where 
there  is  no  reason  to  suppose  that  a  wrong  decision 
will  be  arrived  at,  but  it  ought  to  go  whenever  there  is 
assumed  an  excess  of  jurisdiction.  In  the  present 
case,  no  doubt,  the  gandshee  might  have  pleaded 


nil  habet,  or  put  in  special  bail,  and  pleaded  in  tiie 
name  of  the  defendant,  and  so  recognised  thejony 
diction ;  but  here  there  is  no  legal  ground  for  pro- 
ceeding with  the  attachment,  and  the  mischief  is  ds» 
before  the  time  for  pleading  has  arrived.  Wetnuit 
podtion  to  see  that  the  Court  has  exceeded  its  jo» 
diction,  and  are  all  of  opinion  that  the  jadgmeDt  of  tl» 
Court  below  allowing  the  writ  ofprohibitioii  tobe 
issued  is  right 

JvdgfMiKt  afmL 

Ex.  Ch.  \ 

19,  20  June,  >   Jellicoe  «?.  Gaed»tr. 
4  July,  1863.  ) 

APPEAL  FROM  COMMON  PLEAS. 

C(wa»t— Pollock,  C.B.,  Wightmak,  CBO3ffT05,and 
Blaokbuen,  JJ.,  and  Chanhzli,  K 

WUl-Shifting  Clause— Estati^iaH—Deent  of 
Court  of  Chancery. 

The  operation  of  a  shifting  dause  inamUif  smfi^ 
to  accelerate  the  next  remainder,  and  the  person  fr>^ 
whom  the  estate  shifts  on  a  certain  evetU  is  not  demd 
to  he  dead  ivithout  issue,  but  he  and  his  me  myt^ 
the  estate  under  a  sttbseguent  limitation  w  ynftreMi 
to  a  person  claiming  under  a  remahisr  VsM  jx* 
terior  to  that  under  which  he  claims  voho  is  tt<  «•*** 
diaie  object  of  the  shifting  clause. 

This  appeal  arose  out  of  an  action  of  ejectment 
brought  to  recover  an  estate  called  the  Cleiklml 
Estate,  in  the  county  of  Lancaster.  The  fectsfere 
as  follows : — 

Sir  James  Gardiner  (the  testator)  when  he  na^ 
his  will,  was  tenant  for  life  in  expectancy  on  tb 
determination  of  his  brother's  life  estate^  of  two 
estates,  the  Gardiner  and  Oxford  estates  respectiTdy, 
with  remainder  to  his  first  and  other  sons  snccesawy 
in  tail  nude,  and  was  also  in  possession  as  tenant  a 
fee  of  the  aerkhUl  estate.  'Hie  testator  by  Ms  ^ 
devised  the  Clerkhill  estate  to  his  fint  son,  Janes,  ^ 
life,  remainder  to  his  first  and  other  sons  in  tail  ii»l«j 
with  like  remainders  to  his  (the  testator's)  second  and 
third  sons,  Robert  and  John,  for  life,  and  their  m\ 
remainder  to  the  sons  of  James  in  tail  gena«li  ^ 
like  remainders  to  the  sons  of  Robert  and  J«^' 
remainder  to  the  daughters  of  James  iA  tail  s*^ 
with  like  remainders  to  the  daughters  of  ^^^^ 
John ;  remainder  to  the  testator's  daughter  Bia'^ 
the  appeUant  (defendant  in  the  Court  below)  fer  ^ 
with  remainder  to  her  sons  in  tail  male ;  remainder  w 

*    hul 

his  second  and  third  daughters  and  their  sons  m  «* 
male  ;  remainder  over  to  the  testator's  own  rij^thefl* 
By  a  shifting  clause,— reciting  that  his  sons  andotiff 
issue  were  entitled,  in  expectancy  on  the  deterBiu» 
tion  of  the  testator's  life  estate,  to  the  Gardiner  «^^;J; 
and  that  it  was  his  will  and  mind  that  ^ 


Oti^ 


estate  should  not  be  enjoyed,  so  long  m  he 
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legally  thereby  preyent  it,  consistent  with  the  limita- 
tions theretofore  mentioned  in  other  respects,  and 
before  the  ultimate  remainder  or  reversion  therein- 
before directed  to  be  limited  should  take  place  and 
come  into  actual  possession  of  any  one  of  his  sons  or 
daughters,  or  their  issue,  after  such  son  or  daughter,  or 
such  their  issue,  should  come  into  possession  of  the 
said  Gardiner  estate, — it  was  directed  that  as  often  as 
the  Gardiner  estate  should  come  to  any  of  his  sons  or 
daughters,  or  their  issue,  then  the  person  next  in 
remainder  according  to  the  limitations  by  the  will 
directed  of  the  ClerkhiU  estate  after  the  person  who 
should  so  come  into  possession  of  the  Gardiner  estate, 
should  take  the  Oxford  estate  for  the  estate  limited  to 
him  or  her  respectively,  and  so  from  time  to  time  as 
often  as  this  event  should  happen,  iu  such  manner  and 
as  if  the  person  so  becoming  possessed  of  the  Gardiner 
estate  had  died,  or  was  then  dead,  without  issue  ;  and 
that  the  uses  for  which  the  Clerkhill  estate  was 
directed  by  his  will  to  be  conveyed,  should  accoidingly 
cease,  determine,  and  shift  from  time  to  time,  so  that 
the  Gardiner  estate  and  the  Clerkhill  estate  might 
never,  as  long  as  he  (the  testator)  might  legally  pre- 
vent the  same,  consistent  with  the  limitations  in  other 
respects,  and  before  the  ultimate  remainder  or  rever- 
sion directed  to  be  limited  thereof  should  take  place 
and  come  into  actual  possession,  be  holden  or  enjoyed 
in  possession  by  any  one  of  his  sons  or  daughters,  or 
their  issue,  together  and  at  the  same  time,  and  that 
the  conveyance  by  the  trustees  should  contain  the 
proper  limitations  and  provisions  for  canying  this 
intention  of  the  testator  into  effect 

Subsequently,  by  a  codicil  to  his  will,  the  testator- 
reciting  that  by  the  death  of  his  brother  without  iBsne, 
he  had  come  into  possession  of  the  Gaidiner  and 
Oxford  estates,  and  referring  to  the  shifting  clause- 
revoked  and  annulled  the  limitation  in  his  will  of  the 
Clerkhill  estate  in  favour  of  his  son  James,  and  also 
declared  that  this  shifting  clause  should  operate  in  the 
same  way  in  case  the  person  entitled  under  his  will  to 
the  Clerkhm  estate  should  become  possessed  of  the 
Oxford  estate,  so  as  to  prevent  the  union  of  the  Clerk- 
hill and  Oxford  estotes  as  well  as  the  union  of  the 
Clerkhill  and  Gardiner  estates. 

At  the  death  of  the  testator,  his  eldest  son  James 
entered  into  possession  of  the  Gardiner  and  Oxford 
estates  respectively,  and  the  rents  and  profits  of  the 
Clerkhill  estate  were  appropriated  by  the  trustees  to 
the  use  of  his  next  brother  Robert,  unta  he  should 
attain  the  age  of  twenty-one ;  soon  after  he  attained 
his  majority  he  filed  a  bill  in  Chancery,  praying  that 
it  mi^t  be  declared  that  he  was  entitled  to  an  imme- 
diate estate  for  life  in  the  Cleikhill  estate,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  and 
in  1814,  under  a  decree  of  Sir  W.  Grant,  then  Master 
of  the  Solls^  a  conveyance  was  made  accordingly  to 
his  first  and  other  sons  successively  in  tail  male,  and, 
hi  default  of  such  issue,  to  the  usee  declared  by  the 
testator's  wiU. 


James  suffered  a  recovery  of  the  Gardiner  estate, 
and  his  eldest  son  suffered  a  recovery  of  the  Oxford 
estate,  and  the  respondent  (plaintiff  in  the  Court 
below),  the  second  son  of  James,  was  now  in  posses- 
sion of  both  these  estates,  under  the  settlements  made 
by  his  father  and  brother  respectively. 

The  appellant  (defendant  in  the  Court  below)  was 
the  daughter  of  the  testator,  and  was  the  person 
entitled  as  next  in  remainder  to  the  Clerkhill  estate, 
under  her  other's  will,  supposing  that  the  issue  of  the 
testator's  eldest  son  James  were,  in  the  events  that 
had  happened,  entirely  excluded  from  that  estate. 

Robert  remained  in  possession  of  the  Clerkhill 
estate  down  to  the  time  of  his  death  ;  and  after  the 
death  (without  issue)  of  the  other  two  sons  of  the 
testator,  the  appellant  entered  into  possession  of  the 
Clerkhill  estate,  imder  the  limitations  contained  in 
the  will  of  her  father. 

The  Court  of  Common  Pleas  decided*  (Williams,  J., 
dissentiente,)  that  the  appellant  was  not,  in  the  events 
which  had  happened,  entitled,  under  her  father's 
will,  to  the  Clerkhill  estate ;  for  that  the  oidy  opera- 
tion of  the  shifting  clause  was  to  accelerate  the  next 
remainder  in  tail  male,  and  that  its  operation  then 
ceased,  leaving  the  subsequent  remainder  to  the  issue 
of  the  person  so  incapacitated  entirely  unaffected; 
and  tfaat^  therefore^  the  respondent,  not  being  him- 
self within  the  operation  of  the  shifting  clause,  was 
entitled  under  the  uses  limited  to  him  by  his  grand- 
father's wilL  Williams,  J.,  held,  differing  from  the 
majority  of  .the  C^urt,  that  on  the  true  construction 
of  the  shifting  clause,  James,  the  testator's  eldest  son 
must  be  deemed  to  have  died  without  issue,  and  con- 
sequently, that  the  respondent  and  his  issue,  so  far 
as  related  to  the  rights  of  the  appellant  under  the  will, 
must  be  resided  as  persons  non-existent. 

Sir  Hugh  Cairns,  Q.C,  (Mcmisty,  Q,C.,  and  UdaU 
with  him),  for  the  appellant.. 

The  respondent  claims  to  be  tenant  in  tail  general, 
by  a  limitation,  as  he  says,  anterior  to  the  title  of  the 
appellant ;  on  the  other  hand,  the  appellant  claims  to 
be  tenant  for  life,  by  a  limitation,  as  she  says,  anterior 
to  the  title  of  the  respondent  He  contended  that  the 
judgment  of  the  Court  of  Common  Pleas  was  erroneous 
on  the  following  grounds  : — 

1st.  That,  in  the  events  which  have  happened,  the 
respondent  is  not  entitled  to  the  Clerkhill  estate!^ 
either  at  law  or  in  equity. 

2nd.  That,  in  the  events  which  have  happened,  the 
appellant  (Mrs.  Jellicoe)  is  entitled  to  the  estate. 

8rd.  That  if  the  respondent  was  ever  entitled  to  the 
estate,  his  right  of  entry  arose  more  than  twenty  years 
before  this  action  was  brought,  and  his  claim  was 
barred  by  the  Statute  of  Limitations. 

4th.  That  the  only  legal  estates  created  by  the  deed 
of  1814  were  those  conveyed  to  Robert  for  life,  and  to 
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his  sons  in  tail  male,  and  that  all  nlterior  interests 
remained  executory  trusts  in  the  same  manner  as  they 
existed  under  the  will  and  codicil  of  Sir  James 
Grardiner,  the  testator,  and  that  the  legal  estate  in  the 
proj)erty  in  question  is  not  in  the  respondent. 

5th.  That  if  the  conveyance  of  the  said  estates  to 
Robert  for  life,  and  to  his  sons  in  tail  male,  was  not 
(adopting  the  language  of  the  deed)  "according  to 
the  true  effect  and  meaning"  of  the  will  and  codicil 
of  Sir  James  Gardiner,  the  testator,  the  said  deed  is 
entirely  inoperative  on  all  ulterior  remainders  in  the 
said  will. 

6th.  That  judgment  should  be  entered  for  the  ap- 
pellant. 

With  reference  to  the  fourth  point  he  cited 
Lewin  on  Trusts,  86  (ed.  of  1861), 
and  submitted  that  the  Court  would  look  upon  the 
shifting  clause  in  the  same  way  as  the  Court  of  Chan- 
cery would  look  upon  an  executory  trust.  Referring 
to  the  pedigree,  and  considering  the  effect  of  the  shift- 
ing clause,  he  contended  that  where  a  stirps  is  found 
excluded,  the  purposes  go  over  as  if  the  issue  of  that 
stirps  was  dead,  and  that  the  wUl  should  be  read  as  if 
the  stirps  were  cut  out  of  the  will,  and  as  if  he  had  no 
issue.  He  asked,  would  the  Clerkhill  estate  shift 
again  a  second  time  after  coming  round  to  the  heirs 
general,  and  the  person  claiming  under  that  limitation 
having  at  that  time  the  Gardiner  estate  in  him  ? 

[WiGHTMAN,  J. — The  testator  seems  to  have  con- 
templated this  happening  more  than  once,  for  the  will 
says,  "the  uses  shall  cease  and  determine  and  shift 
from  tiim  to  thne""] 

The  event  is  the  coming  of  the  Gardiner  estates  to 
one  of  his  sons,  who  has  already  the  Clerkhill  estates. 
The  theory  of  the  testator  is,  that  when  the  estate  is 
made  to  shift  over,  that  person  from  whom  it  shifts, 
becomes  non-existent  for  the  purposes  of  the  will ;  the 
contingency  cannot  happen  a  second  time ;  the  effect 
is  not  merely  that  the  estate  is  directed  to  shift  over, 
but  that  all  the  uses  in  favour  of  the  person  from 
whom  it  shifts,  should  cease  and  determine ;  by  this 
construction  the  whole  limitations  are  consistent. 

The  Solicitor-General (AfellisJiy  Q.C,,  and  Quain  with 
him),  for  the  respondent     His  points  were  as  follows : 

1st.  The  respondent  claims  under  the  limitations  in 
tail  general  to  the  first  and  other  sons  of  the  eldest 
son  in  the  will  of  the  testator  which  precede  the 
limitations  to  the  testator's  eldest  daughter,^ under 
which  the  appellant  claimsj  and  which  estate  the 
respondent  says  became  an  estate  in  possession  in 
1861. 

2nd.  The  principal  question  in  the  cause  is,  whether 
the  respondent  is  precluded  from  recovering  by  the 
shifting  clause  in  the  will,  and  by  the  codicil  from 
his  father  having  come  into  possession  of  the  Gardiner 
estates?  The  respondent  contends,  that  he  is  not, 
because,  although  according  to  the  decision  of  the 
Master  of  the  Rolls  in  this  case  (not  reported),  and 


carried  out  by  the  deed  of  1814,  Bobert,  the  atmi 
son,  became  entitled  to  the  estates  as  tena&t  for 
nfe,  there  are  no  words  in  the  will  or  codicil  to 
defeat  the  limitations  to  the  first  and  other  soDsoftbe 
eldest  son  in  tail  general,  which  are  sabseqnent  to  tb 
limitations  to  the  testator's  second  and  thini  sons  k 
life,  and  prior  to  the  limitations  to  his  eldest  and  otlic: 
daughters. 

Thwe  is  another  point  which  may  be  nisei 
Whether  the  respondent  in  the  events  which  kn 
happened,  has  come  into  possession  of  the  Gttim 
estates,  within  the  meaning  of  the  will,  so  as  to  lake 
the  shifting  clause  operate  again!  The  lespoDdest 
will  contend  that  he  has  not,  because  he  came  into 
possession  of  only  a  portion  of  these  estates  under  his 
brother's  will,  and  subject  to  considerable  incom- 
brances,  and  after  the  estate  tail  had  beenburedl^ 
his  father,  and  the  estates  dealt  with  in  aTaiietyof 
ways. 
The  cases  relied  on  were, 

JDoe  V.  Heneage,  4  T.  R.  13; 

Carr  v.  Errol,  6  East,  68 ; 

Morrtcer.  Langham,  8  M.  &  W.  194 ;  and  11 M. 

&  W.  260. 
The  first  ground  advanced  for  the  appellant  vonld 
never  have  been  addressed  to   a  Conrt  of  Eqoity 
as  opposed  to  its  principles ;   that  Court  will  not 
do    a    small    fragment   of  that    which  has  been 
directed   by  a   testotor,   and   reserre  for  a  fttarB 
time    something    else    to   be    done  hy  a  different 
person  which  was  not  done  at  the  proper  time ;  the 
trustees,  and  nobody  else,  were  specially  mentioned 
as  the  parties  to  execute  the  trusts ;  they  vcre  mer«ly 
conduit  pipes  for  the  purpose  of  turning  the  eqnitaWe 
estates  into  legal     There  has  been  amongst  text- 
writers  an  idle  controversy  as  to  whether  the  StJta 
of  Uses  applies  to  wills ;  but  whether  the  W)td  1« 
trust  or  use,  there  is  no  difference  where  there  rawij^ 
something  to  be  done.    Where  you  have  words  c W 
and  expressly  creating    an  estate,  they  are  w 
be  taken  away  by  anything  which  is  ambiguous « 
uncertain ;  where  clauses  are  strict  in  a  will,  tney 
not  to  be  extended  by  unnecessary  implication; «» 
where  several  purposes  are  expressed  in  a  wui, 
must  endeavour  to  reconcile  the  whole,  and  not  sacn- 
fice  one  at  the  expense  of  the  other, 

JSgertoti  v.  Lord  Broionlow,  4  H.  of  L.  Ca. 

Cflavering  v.  JSUison,  3  Drewry,  470  ; 

ThomhUl  V.  Hall,  8  Bligh,  107. 
The  limitations  in  the  will  were  intended  to  pw 
for  all  possible  events ;  having  exhausted  the  ^^ 
male  line,  the  testator  then,  having  a  V^^^"^^ 
the  male  line,  directs  the  limitations  ^I'^'^'^V^^ 
general,  under  which  the  respondent  claims;  w  e^ 
the  appellant  chums  under  the  limitation  to 
daughters  in  tail  male.  The  order  of  the  Imu^  ^ 
were,  first  to  the  sons  for  life,  then  to  the  sons^  ^^ 
male,  then  to  the  sons  in  tail  ^^^_^^^^^^  ^ 
daughters  in  tail  male  in  the  order  of 
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then  to  the  daughters  of  sons  in  tail  geneiaL    He  cited 
the  following  casea  in  support  of  his  argument  : — 

Doe  Y.  Odllinif  8  A.  &  K  S53  ; 

Lord  Scarborough  y.  SaviUe,  8  A.  &  E.  897. 

Sir  Bugh  CatmSj  in  reply,  relied  on  the  clause  in 
the  codicil,  directing  that  the  estates  dcYised  by  the 
wiU  should  not  be  held  or  enjoyed  together  by  the 
same  person  or  his  issue.  With  reference  to  his 
argument  on  the  first  ground  being  unworthy  of  the 
consideration  of  a  Court  of  Equity,  as  stated  by  the 
learned  counsel  for  the  respondent,  he  replied  that 
the  aigument  had  been  addressed  to  a  Court  of  Equity 
in  a  bill  now  pending  and  not  yet  decided  upon. 

[CHAmnELL,  B.— If  applied  to,  would  the  Court  of 
Chancery  execate  a  trust  once  and  for  eYer  f] 

Most  unquestionably  not  That  Court  will  give,  in 
a  case  such  as  this  under  consideration,  only  estates 
for  life ;  it  will  abstain  from  deciding  questions  by 
anticipation,  and  will  wait  the  lapse  of  time  when  a 
person  may  come  into  existence  who  will  haYe  such  an 
interest  as  to  make  him  competent  to  argue  the  ques- 
tion. But  there  was  no  necessity  for  entering  upon 
this  matter,  as  the  Court  of  Exchequer  Chamber  were 
not  sitting  as  a  Court  of  RcYiew  oYcr  a  decision  in 
Chanceiy.  The  question  here  is  entirely  one  of  Law — 
the  limitations  are  legal  limitations.  There  is  no  ques- 
tion of  breach  of  trust ;  because  what  was  done  had 
been  done  under  the  sanction  of  a  decree  of  the  Master 
of  the  Rolls.  He  considered  this  to  be  an  executed 
trust  The  testator  said  that  the  two  estates  should 
neYer  be  held  or  enjoyed  by  the  same  person  in  pos- 
session, as  far  as  he  could  legally  preYont  it  Accord- 
ing to  the  construction  of  the  will  by  the  respondent, 
one  person  may  enjoy  both.  If  that  is  so,  such  was 
not  the  intention  of  the  testator.  If  there  are  two 
constructions  opposed  to  each  other,  and  one  is  in 
accordance  with  the  intention  of  the  testator  and  the 
other  is  repugnant  to  that  intention,  the  construction 
in  accordance  with  the  testatoi's  intention  will  be 
giYen  effect  to  by  the  Court  The  shifting  clause  bars 
the  person  from  whom  the  estate  shifts  and  his  issue, 
and  also  the  ultimate  remainders  in  their  faYOur.  The 
stirps  is  taken  as  non-existent,  and  his  issue  also,  until 
the  estate  comes  down  to  the  ultimate  limitation  to 
the  testator's  right  heirs.  The  uses  are  to  cease  and 
determine,  and  shift  from  time  to  time,  but  so  as  neYer 
to  bo  enjoyed  by  one  person  at  the  same  time. 

4  July,  1868. 

Pollock,  C.  B.  ,  dcliYered  the  judgment  of  the  Court. 
We  are  all  of  opinion  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed.  As  to  the  first  point  made 
by  Sir  Hugh  Cairns  ou  the  part  of  the  appellant,  it 
seems  to  us  that  the  estates  limited  by  the  deed  of 
1S14,  were  legal  estates,  and  that  deed  carries  out  the 
intention  of  the  testator  that  a  legal  estate  may  Yest  as 
the  uses  arise  upon  the  CYents  Iiappening.  It  is  clearly 
intended  that  the  parties  interested  should  haYe  legal 
estates,  and  this  intention  extends  to  estates  to  arise 


under  the  shifting  clause  as  well  as  to  the  other  limita- 
tions. As  to  the  second  point  made  by  Sir  Hugh 
Cairns,  which  is  the  real  question  in  the  case,  we  agree 
with  the  construction  put  by  the  Court  below  on  tho 
fthiftJTig  clause,  to  the  effect  that  if  both  estates  came 
to  the  possession  of  the  same  person  within  the  mean- 
ing of  the  shifting  clause,  whether  a  son  or  a  daughter, 
or  any  of  their  issue,  the  estate  shall  go  oYer  to 
the  person  next  in  remainder,  as  if  that  person  had 
died,  or  was  then  dead,  without  issue ;  in  other 
words,  that  means  to  accelerate  the  next  remainder 
in  tail  male,  for  the  tenant  for  life  and  his  issue  are 
only  to  be  considered  as  struck  out  or  non-existing 
for  the   purpose  of   entitling   the   person  next  in 

remainder  to  take. 

Judgment  affirmed^ 


Probate. 

7  Jfly,  1863. 


! 


In  the  Goods  of  Thokas 
KxNKETT,  Deceased. 


Wm — Eramrc  of  Testator^ s  Signature — ^iVbn- 

revocation, 

A  (estcUor  having  duly  eooeeuted  his  will,  he,  on  a  sub- 
aeqtient  occasion,  in  the  presence  of  his  executor,  erased 
his  signature,  with  the  avowed  intention  of  writing  it 
in  a  better  style,  and  did  (hereupon  write  it  again  in 
presence  of  the  executor,  but  not  of  the  attesting  wit- 
nesses:^ 

The  Court  held  that  the  instrument  was  entitled  (o 
probcUe,  the  original  signature  being  considered  as 
restored. 

Thomas  Kennett  made  a  will,  which  was  duly 
executed  on  the  81st  of  January,  1861,  appointing  one 
Joseph  Jenkins  his  executor,  the  latter  being  present 
at  the  time  of  its  execution.  On  the  face  of  the  will» 
when  brought  into  the  registry,  a  signature  at  its  foot 
appeared  erased.  An  affidaYit  was  filed  by  the  executor 
to  the  following  effect : — 

I,  Joseph  Jenkins,  of  51,  Rose  Yale,  LlYerpool,  in 
the  county  of  Lancaster,  shipping  agent,  make  oath 
and  say  that  I  am  the  sole  executor  of  the  last  will 
and  testament  of  the  said  Thomas  Kennett,  late  of 
Cases-street,  in  LiYerpool  aforesaid,  brush-maker, 
deceased,  the  said  will  being  now  hereunto  annexed, 
and  bearing  date  the  Slst  day  of  January,  1861,  and 
haYing  particularly  obsenred  the  two  scYeral  signatures 
thereto  of  the  said  testator,  one  of  such  signatures  being 
partly  erased,  make  oath  and  say  as  follows  : — 

1st  That  the  said  testator  executed  the  said  will  on 
the  day  of  the  date  thereof  by  signing  his  name  at  the 
foot  or  end  thereof,  and  such  signature  is  that  which  is 
now  partly  erased,  and  was  made  in  the  presence  of 
the  two  persons  who  are  the  attesting  witnesses,  both  of 
whom,  with  myself,  being  present  at  the  same  time, 
and  they  thereupon  attested  the  said  signature  to  the 
said  will  in  the  presence  of  the  said  testator  and  in  my 
presence. 
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2nd.  And  I  fuither  make  oath  and  say,  that  ahorilj 
sfter  such  signatnre  by  the  testator  as  aforesaid  the 
said  attesting  witnesses  left  the  testator,  hut  I  re- 
mained with  him  to  have  some  friendly  oonTersation, 
as  I  was  in  the  habit  of  doing ;  and  whilst  I  so  remained 
with  him  the  testator  remarked  to  me,  "  Well,  that 
job  is  done,  and  it  is  very  necessary  it  should  be  done, 
and  by  doing  it,  it  won't  shorten  my  time ;"  and  he 
then  took  the  will  into  his  hands  and  read  it  earefolly 
tfarongh  again,  and  when  he  came  to  the  end  of  it  he 
called  my  attention,  to  his  said  signatnre  (being  the  one 
now  partly  erased),  and  said,  "  I  have  done  this  yeiy 
badly,  and  I  think  I  can  do  it  better  than  that ;"  and 
thereupon  he  took  up  his  penknife,  which  lay  upon  the 
table,  and  there  and  then  erased  his  said  signature  as 
the  same  now  appears,  and  there  and  then  in  my 
presence  wrote  Ids  name  again  immediately  abore  such 
erasure  in  the  place  and  manner  as  the  same  now  appears 
at  the  foot  of  the  said  will,  and  he  then  put  the  said 
wiU  into  an  envelope  and  sealed  it  up,  and  handed  it 
to  me,  at  the  same  time  remarking,  "  I  hope  you  will 
see  the  conditions  of  this  will  carried  out  ;*'  and  the 
said  will  so  remained  in  my  custody  until  after  the 
testator's  death. 

8rd.  I  was  in  the  habit  of  visiting  the  testator  to 
have  friendly  conversation  together,  and  on  the  day 
preceding  that  of  his  death  I  called  to  see  him,  and 
found  him  (the  testator)  veiy  ill  in  bed,  and  whilst  I 
was  there  on  that  occasion  I  said  to  the  testator, 
''Now,  Mr.  Kennett,  if  this  sickness  should  end  in 
death,  is  it  your  wish  before  departing  to  make  any 
alteration  in  the  will  you  left  in  my  hands !"  and  he 
replied,  "None  whatever." 

Affidavits  were  also  filed  by  the  attesting  witnesses, 
setting  forth  that  the  will  had  been  duly  executed, 
that  the  erasure  did  not  at  the  time  of  execution 
appear  upon  the  will,  and  that  the  signature  above  the 
erasure  appeared  to  be  in  the  hand-writing  of  the 
testator. 

Charles  RusseUj  on  these  affidsvits,  moved  finr  pro- 
bate. The  erasure  was  not  made  animo  mooandi. 
The  testator  regarded  the  instroment  as'a  sulxristing 
ipill,  and  subsequently  spoke  of  it  as  such. 

Sir  C.  CBseswEUL— You  may  take  piobatei  The 
original  signature  must  be  taken  as  restored. 

Motion  grmUuL 


Adni* 
25  Juki,  4  July,  1868 


.} 


The  Amajluu 


Before  the  Ri^t  Honourable  Dr.  Lcthingtok. 

CoUwon  of  a  BrUith  mtk  a  Foreign  Vetsd 
heucnd  Britith  Jurudiction— Eight  of  either 
to  tAmUed  LiabaUy—25  in  26  Yict.  c.  63,  e. 
54 — Protection    to    arrested    Vessel   against 


multiplicity  of  suits,  without  admssm  nfmi 
liabaUy— 17  <fe  18  Viet.  c.  104,  &  514- 
24  Via.  c.  10,  s.  13, 

The  heMjU  of  limited  liabaUy  coitfemi  »grtt«»ft 
sect,  of  the  Mercha$U  ^i^fping  AmmdmaU  AH,  m 
be  daimed  by  any  vessel,  whether  Sntitk  orfsmfii 
and  whether  the  place  of  theeoUitumievWmerv^ 
out  BrUiehjuriedietion, 

It  is  not  neeesearyfor  the  owin/erof  awndanMfe 
a/oeawntofa  ooUision  teiedm/UkieiretteltohaetimU 
bkmefor  the  eollisiony  t»  order  iofimd  aief^pHaim 
toiheOimrt,feiu[erth€l^theeeLoftheAdmmlifC^ 
Act,  1861,  amd  the  SUth  sect,  of  ike  Mmkad^ifM 
Act,  1854,  to  determim  the  amount  of  Me  l^mh  ^ 
to  protect  him  from  a  fnuUipUeUy  of  suits. 

Hill  V.  Audus,  1  Ke^^Johu.  263,  wdfOemi. 

This  was  the  first  case  arising  under  the  13th  ud 
of  the  Admiralty  Court  Act,  1861,  which  prescribes 
that— 

"Whenever  any  ship  or  vessel,  or  the  jwceeds 
thereof;  are  under  the  arrest  of  the  fli^  Conrt  of 
Admiralty,  the  said  Court  shall  have  the  same  junreo 
as  are  conferred  upon  the  High  Court  of  danceiy  in 
England  by  the  9th  part  of  the  Merchttt  Shipping 
Act,  1854." 

The  section  of  the  Merchant  Shipping  Act  Kwnd 
to  is  the  514th,  which  is  as  follows :— 

"In  cases  where  any  liabiHty  has  beeii,ori8all^ 
to  have  been,  incurred  by  any  owner  in  respect  of  ka 
of  life,  personal  injury,  or  loss  of  or  damage  to  ships, 
boats,  or  goods,  and  several  claims  are  i^^^/"^^ 
hended  in  respect  of  such  liability,  tiien  '""^^  ^f 
rif^t  thereinbefore  j^ven  to  the  Boaid  ^^^^^ 
recovering  damages  in  the  United  Kingdom,  m  i^^ 
of  loss  of  life  or  personal  injury)  i****"^^  \^ 
the  High  Court  of  Chancery  to  ^^^^f°^^ 

at  the  suit  of  any  owner  ^'^^^^V'^^^^^^^^^Z 
the  amount  of  such  liabiHty  subject  as  *^**V^ 

for  the  distribution  of  such  «tto^*"***^^caBrt 
the  several  claimants^  with  power  for  sJiy  ^ 
to  stop  all  actions  and  suits  pending  in  »J^^^ 
Court  in  relation  to  the  same  8ttbject-in^|Ly  j^y 
prooeeding  entertained  by  such  Court  ^^^^  g^ 
be  conducted  in  such  manner,  sad  ^"^^^  ptf. 
regulations  as  to  making  any  persons  ^  ^  ^  jny 
ties  to  the  same,  and  as  to  tho  .  ^^tjjue, 
claimants  who  do  not  come  in  within  »  ..jgsta 
and  as  to  requiring  security  fronts  the  o  f 
payment  of  costs,  as  the  Court  ^^^^^^^jj^^.- 
The  circumstances  of  the  case  were  as  ^ 

On  tiie  15th  of  May,  1863,  a  |f  ^^^^i* » British 
in  the  Mediterranean,  between  the  *  ^^*\^  uid  ^ 
steamship  of  more  than  1,800  t***^ .  °^p.  !*» 
"Maiie  de  Brabant,"  a  Belgian  "^^^tf* 
"  Marie  de  B»bant"  was  sunk,  ^*^'J!  ^  juy.  ^ 
several  lives  were  lost  On  the  ^f^  ^^efiS^ 
"Amalia"  arrived  in  Hveipool,  and  three 
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of  damage  were  institated  against  her  and  her  freight : 
one  on  the  2&th  of  May,  1868,  on  behalf  of  the 
owners  of  the  "Marie  de  Brabant,"  in  the  som  of 
40,000Z. ;  a  second  on  the  1st  of  June,  on  behalf  of 
the  owners  of  port  of  the  caigo  on  board  the  **  Marie 
de  Brabant,"  in  the  smn  of  20,0002.  ;  and  a  third  on 
tiie  8th  of  June,  on  behalf  of  the  owners  of  other  part 
of  the  cargo,  in  the  sum  of  13,2002.  An  appearance 
was  entered  in  each  of  the  three  canses,  by  the 
owners  of  the  ''  Amalia.'* 

The  owners  of  the  "  Amalia  "  then,  as  plaintiffs,  in- 
sUtoted  a  canse  which  may  be  termed  "a  cause  of 
hmited  liability,**  making  defendants  the  plaintiffs 
in  each  of  the  three  canses  of  damage,  and  all 
other  persons  interested  in  the  said  screw  steamship, 
"Marie  de  Brabant,*'  or  the  cargo  laden  therein,  or 
having  any  daim  or  interest  whateyer,  arising  oat  of 
a  collision,  which  oecnrred  on  the  15th  day  of  May, 
1868,  between  the  said  steamship  "  Marie  de  Brabant" 
and  "Amelia." 

The  petition  filed  on  the  25th  of  Jane,  in  the 
caose  of  limited  liability,  stated  the  above  facts ;  al- 
leged that,  the  "Amelia"  being  engaged  in  a  regular 
trade  to  the  Mediterranean,  the  loss  to  the  plaintifEs 
by  her  arrest  was  at  least  602.  a  day ;  that  the  plain- 
tiiSa  apprehended  that  other  claims  might  be  made  in 
resx>ect  of  damages  and  losses  alleged  to  have  been 
occasioned  by  the  collision ;  that,  according  to  the 
law  of  Belgium,  the  owners  of  any  ship,  whether 
Belgian  or  others,  were  not  answerable  beyond  the 
value  of  sach  ship  and  her  freight,  for  any  damages 
occasioned  by  a  collision,  in  consequence  of  the  im- 
proper navigation  of  sach  ship.  The  petition 'then 
denied  that  the  pliuntiffs  were  liable  at  all  for  the  col- 
lision, and  pleaded  that,  if  liable,  they  were  entitled  to 
a  limitation  of  their  liability  according  to  the  provi- 
sions of  the  Merchant  Shipping  Amendment  Act,  1862. 

The  petition  prayed  the  Court  to  declare  that  the 
aggregate  liability  (if  any)  of  the  owners  of  the 
*<  Amalia"  and  her  freight,  in  respect  of  the  loss  of  the 
"Marie  de  Brabant "  and  her  caigo  (excluding  damages 
for  the  loss  of  life),  should  not  exceed  the  sum  of  82. 
for  each  ton  of  the  "  Amalia's  "  gross  tonnage,  namely, 
14,6002. ;  and  to  order  that,  upon  sufficient  security 
being  given  by  the  plaintiffs  for  the  same,  the  "  Amalia" 
with  her  freight  and  cargo  should  be  released  and 
declared  free  from  arrest  in  respect  of  any  daim 
arising  out  of  the  collision,  and  that  a  date  might  be 
named  within  which  every  claimant  against  tilie 
*<  Amalia,"  or  against  the  plaintiffs  in  respect  of  the 
collision,  should  lodge  notice  of  his  claim  in  the 
registry,  or  in  de&ult  be  excluded  from  prosecuting 
his  claims. 

Objections  to  the  admission  of  the  petitum  were  now 
raised  by 

Deane,  Q.  C,  and  ClarJcsofij  for  the  owners  of  the 
"  Marie  de  Brabant ;"  and  The  QtteerCs  Advocate,  and 
CUtrkson^  for  the  owners  of  her  cargo. 


Ist.  The  "Amelia,"  though  a  British  ship,  is  not 
entitied  to  claim  limited  liability.  The  provisions  in 
the  54th  sect,  of  the  Merchant  Shipping  Amendment  Act 
conferring  the  benefit  of  limited  liability  do  not  apply 
to  cases  of  collision  where  either  or  both  of  the  vessels 
are  foreign  vessels,  unless  the  collision  is  within  thiee 
miles  of  the  British  shore.  To  hold  otherwise  would 
be  contrary  to  general  principles ;  would  be  to  assumo 
that  Parliament  meant  to  legislate  respecting  those 
not  subject  to  its  jurisdiction.  For  if  the  statute  were 
construed  to  give  limited  liability  to  a  foreign  vessel 
which  was  to  blame  for  a  collision  beyond  the  juris- 
diction, Parliament  would  clearly  be  legislating  in 
favour  of  foreigners  out  of  its  jurisdiction. 

Cope  V.  DoheHy,  4  K.  &  J.  867  ;  2  De  G,  &  J* 

614; 
The  Wild  Eangw,  IN.  B.,  182. 

Similarly,  if  the  statute  were  construed  to  give  limited 
liability  to  a  British  vessel  to  blame  for  a  collision  with 
a  foreign  vessel  beyond  three  miles  frx)m  British  shore. 
Parliament  would  be  legislating  against  foreigners 
beyond  its  jurisdiction,  since  it  would  be  depriving  the 
foreign  vessel  of  its  right  by  the  law  of  nations  to  full 
indemnity.    In  the  case  of 

QenercU  Iron  Screw  Collier  Company  v.  Schurr' 
Tnans,  1  Johns,  ft  Hem.  180, 
where  the  right  of  limited  liability  was  given  to  the 
British  vessel  against  a  foreign  one.  Wood,  Y.-C, 
founded  his  decision  on  the  ground  that  the  coUisiou 
had  taken  place  within  three  miles  of  the  shore. 

Kor  is  the  law  of  limited  liability  part  of  the  lex  fori, 
so  as  to  justify  its  application  to  foreign  vessels  when 
beyond  the  jurisdiction. 

Cope  V.  Doherty,  4  Kay  &  J.,  p.  884 ;  2  De  G«x 
V.  Jones,  p.  626. 

These  cases  were  decided  under  the  Merchant  Ship* 
ping  Act,  1854,  but  the  principle  is  the  same. 

The  same  result  flows  from  an  analysis  of  the  Act 
itselfl  The  Amendment  Act  is  made  a  component 
part  of  the  original  Act  As  such,  its  operation  is  con* 
fined  to  the  limits  imposed  by  the  heading  of  part  9 
of  the  original  Act,  which  expressly  dedares  that 
that  part  shall  apply  to  the  whole  of  Her  Mtgest/s 
dominions,  and  consequentiy  implies  that  it  shall  not 
apply  elsewhere.  If  the  Amendment  Act,  sect  54, 
speaks  ni  "  the  owners  of  any  ship,  whether  British  or 
foreign,"  whilst  the  original  Act,  sect  514,  had  spoken 
of  "the  owners  of  any  sea-going  ship,"  that  is  a 
mere  change  of  expression,  one  phrase  being  commen- 
surate with  the  other.  Again,  the  57th  sect  of  the 
Amendment  Act  directiy  prescribes  that  "whenever 
foreign  ships  are  within  British  jurisdiction,  the  regu- 
lations for  preventing  collision  contained  in  the  Act,  and 
all  provisions  of  the  Act  relating  to  such  regulations^ 
or  otherwise  relating  to  eoHiMums^  shall  apply  to  such 
foreign  shipsL "  Rules  of  limited  liability  are  provisions 
of  the  Act  relating  to  collisions ;  at  all  events  the 
same  reasons  ui^ed  by  us  for  not  imposing  them  upon 
foreignerB  out  of  the  jurisdiction  are  recognised  by  the 
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Act  as  valid  reasons  for  not  imposing  rales  of  nayiga- 
tion  npon  foreigners  in  like  circumstances. 

2nd.  If,  as  argued  above,  a  foreign  vessel  out  of  the 
jurisdiction  cannot  claim  limited  liability  against  a 
British  vessel,  it  would  be  inequitable  in  like  circnm- 
stances  to  give  limited  liability  to  a  British  vessel  as 
against  a  foreign  one.  The  principle  of  reciprocity 
has  been  acknowledged  in  applying  the  roles  of  the 
road, 

Zollvereirif  Swab.  96; 

The  Saxonia,  Lush.  410. 
3rd.  Even  assuming  that  the  plaintifib  are  entitled 
to  limited  liability,  the  Court  will  follow  the  Court  of 
Chancery,  which  refused  to  entertain  an  application  of 
this  kind  unless  the  plaintifiEs  first  admitted  some 
liability, 

Hill  V.  Audus,  1  Kay  &  John.  263. 

BreO,  Q.C,,  Miltoard,  and  Lu^ington,  for  the 
owners  of  the  **Amalia»"  in  support  of  the  petition. 

1st.  The  54th  sect,  of  the  Amendment  Act  was  in- 
tended expressly  to  cancel  the  decision  in  Cope  v, 
Doherty^  and  therefore  the  phrase  any  ''sea-going 
vessel"  was  expanded  into  "any  ship,  Britidi  or 
foreign." 

The  section  applies  to  cases  not  only  of  collision, 
])Ut  of  damage  generally. 

2nd.  The  judgment  in  Hill  v.  Audus  is  not  justified 
by  the  terms  of  the  statute  17  &  18  Vict.  c.  104,  s.  514, 
and  is  mistaken  in  policy. 

Dr.  Ltjshinqton. — Limited  liability  was  no  part  of 
the  law  of  the  land  until  established  by  statute.  The 
question,  then,  is  simply  one  of  construction  of  the 
Merchant  Shipping  Amendment  Act.  Is  the  limited 
liability,  which  the  54th  sect,  of  that  statute  confers 
npon  all  vessels,  British  and  foreign,  restricted  to 
cases  of  collision  within  three  miles  of  the  British 
coast  ?  or  does  it  extend  to  all  collisions,  wherever  on 
the  high  seas  they  may  have  taken  place  !  I  admit 
the  primd  facie  force  of  the  objections  to  the  more 
extended  constraction.  Other  provisions  in  the  same 
statute,  to  which  the  same  considerations  are  appli- 
cable,— I  mean  those  previsions  relating  to  the  rules  of 
navigation, — do  not  extend  to  foreign  vessels  when  out 
of  British  jurisdiction ;  and  the  provisions  of  limited 
liability  are  not  part  of  the  Uxforif  and  if  they  are  ex- 
tended to  foreign  vessels  in  the  case  of  a  collision 
beyond  three  miles  from  the  British  coast.  Parliament 
must  be  taken  to  have  legislated  for  those  not  subject 
to  its  jurisdiction.  This,  as  I  have  had  occasion  to 
observe  in  construing  the  original  Merchant  Shipping 
Act,  is  in  itself  an  improbable  supposition.  But  I 
have  never  said  that,  if  it  has  pleased  the  British 
Parliament  to  make  such  laws  as  to  foreigners,  courts 
of  justice  should  not  execute  them.  In  the  present 
case,  the  64th  sect,  of  the  Merchant  Shipping  Amend- 
ment Act  seems  to  me  dearly  to  apply  to  foreign  ships 


equally  with  British  ships.  The  words  are,  "The 
owners  of  any  ship,  whether  British  or  foreign,  shiJI 
not,'*  ke.  It  has,  indeed,  been  argued,  that  this  pro* 
vision  of  limited  liability,  by  reason  of  the  heading  t»3 
part  9  'of  the  original  Act,  of  which  the  Amendmat 
Act  is  a  component  part,  applies  only  to  Her  Majesty's 
dominions,  and,  therefore,  not  beyond  three  mH^ 
from  British  shore.  But  this  aignment  would,  u 
was  shown  by  the  counsel  for  the  "Amalia,*  prore 
too  much.  For  then  this  part  of  the  Act  vodd 
have  no  operation  even  as  to  British  ships  oat  of 
British  waters,  that  is,  practically,  would  have  thj 
little  operation  at  all.  The  collisions  that  occur 
within  British  waters  form  a  minute  proportion  of 
the  collisions  at  sea.  And,  moreover,  under  the  Act 
of  1854  it  has  been  held  that  in  cases  of  collision 
between  British  vessels  beyond  British  waters, 
the  provisions  of  limited  liability  did  apply.  The 
trae  constraction  of  the  heading  of  the  9th  part  of 
the  Act  of  1854,  which  declares  that  "that  port  of 
the  Act  shall  apply  to  the  whole  of  Her  Majesty's 
dominions,"  is  that  adopted  by  Turner,  L.J.,  in 
Cope  V.  Doherty  (2  De  G.  &  J.  623).  He  there  says, 
"  I  take  these  words  to  mean  no  more  than  that  the 
9th  part  of  the  Act  is  to  be  in  force  throoghont  these 
dominions."  In  short,  these  words  are  not  properly 
interpreted  by  the  old  maxim,  '^Bxpressio  unius  tM 
aUerita  exclusion  The  inference  frt>m  the  whole  of 
the  Amendment  Act  is,  that  the  same  right  of  limited 
liability  is  given  to  foreign  as  to  British  vessels. 
The  former  objection,  that  it  was  ui^nst  to  give  to 
the  British  owner  a  relief  denied  to  the  forever, 
is  now  removed.     There  is  ytcdeci  reciprocity. 

The  "  Amalia,"  then,  beingentitled  to  claim  limit«>l 
liability,  the  question  remains,  whether  her  owners 
can  make  this  application  to  the  Court  for  protection 
against  a  multiplicity  of  suits,  without  admitting  that 
the  "  Amalia"  was  to  blame  for  the  collision.  I  think 
that  they  can.  It  is  not  for  me  to  question  the  aoond* 
ness  of  the  decision  to  the  contrary  effect  by  Wood, 
V.-C,  in  the  case  of  HUl  v.  Audus.  The  position  of 
this  Court  is  different.  The  Court  is  at  the  present 
moment  detaining  a  very  valuable  ship  at  gnat  loss 
to  her  owners  ;  and  if  the  Court  can  release  this  ship 
from  arrest,  and  at  the  same  time  secure  to  the 
claimants  against  her  the  utmost  amount  they  may 
obtain  if  ultimately  successful  in  their  actions,  sunly 
it  is  the  duty  of  the  Court  to  do  so.  To  hold  other- 
wise would  bo  to  inflict  a  serious  injuxy  upon  thd 
owners  of  the  arrested  vessel,  without  benefit  to  the 
opposite  parties,  and  in  fact  to  no  purpose  at  afl.  I, 
therefore,  admit  the  petition  ;  but,  in  the  present  state 
of  the  cause,  I  do  not  decide  what  is  the  extreme  limit 
to  the  liability  of  the  "Amalia,"  nor  whether  th< 
owners  of  the  "  Amalia  "  shall  pay  the  amoont  of  this 
extreme  limit  into  Court,  or  give  sufficient  bail  for 
the  same. 
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24  June,  1868.       )  ^^^^' 

PreserU—THn  Lord  Kinosdown,  Dkan  of  the 
AncHEs,  SiE  E.  Byan,  8ie  J.  T.  Coleeidob. 

Fontion  of  Colonial  Church — Authority  of 
Bishop— JRight  to  establish  Ecclesiastical 
Tribunal— Diocesan  Synod — Iiiff?U  of  Appeal 
to  Privy  CounciL 

Tht  bishop  of  a  Colonial  Churchy  not  established  by 
ZaiCy  and  in  cotnmunion  vnth  the  Church  of  England, 
tcho  had  been  appointed  to  his  su  by  the  Crovm,  with 
power  to  ** perform  all  the  functions  appropriate  to  the 
ojke  of  a  bishopwithin  the  diocese;  "  and  with  power 
to  *'visU  all  rectors,  dec,  and  to  dU  them  before  him, 
or  before  (h^  officers  whom  he  was  authorised  to  appoint, 
and  to  inqvire  concerning  their  morals,  as  well  as  tfuir 
behaviour,  in  (heir  several  stations  and  offiMs,'' —pro- 
ceeded to  convene  a  synod  of  the  clergy  and  laity,  which 
passed  acts  and  regtUaiions  for  the  management  of  the 
diocese,  and  set  up  a  Consistorial  Court.    This  was 
without  the  sanation  of  the  Crown,  or  the  local  Legisla- 
ture, which  existed  under  the  constitution  granted  by  the 
Croicn  of  England, 

The  incuvibent  of  a  parish  church,  endowed  by  a  deed 
of  gift,  of  which  endowment  the  bishop  was  trustee, 
having  refused  to  recognise  the  synod,  or  to  publish  the 
Tiotice  of  its  assembling  at  the  church  door,  had  been 
summoned,  tried,  and  saitenced  by  the  bishop  and  five 
assessors,  and  depnved  of  his  functions  and  income. 
This  sentence  was  upheld  by  the  local  CouH,  in  an 
€iction  commenced  by  the  incumbent  for  restitution : 

Held,  that  the  Church  of  England,  in  places  where  it 
is  not  established  by  law,  is  in  the  same  condition  as 
other  religious  bodies,  and  therefore  may  make  resolu- 
tions, amd  establish  tribunals,  for  its  own  govenuince; 
but  that  such  a  diocesan  synod  as  the  bishop  attempted 
to  establish  is  not  legal,  and  not  known  to  the  Church  of 
England;  that  the  oath  of  canonical  obedience  to  the 
bishop,  cstenAs  only  to  such  acts  as  he  is  authorised  by 
law  to  impose;  that  the  ineumhent  teas  at  liberty  to 
refuse  to  recognise  the  synod,  and  was  at  liberty  to 
appeal  to  a  civil  tribunal  to  be  restored  to  his  functions 
and  income. 

This  was  an  appeal  from  a  decision  of  the  Supreme 
Court  of  the  Cape  of  Good  Hope  in  a  suit  between  the 
appellant,  the  Rev.  Mr.  Long,  claiming  to  he  the 
incumbent  of  the  parish  of  Mowbray,  in  that  colony, 
and  the  respondent,  the  Lord  Bishop  of  Cape  Town. 
Vol.  II. 


Mr.  Long  being  in  possession  of  the  church  of  the 
pariah  of  Mowbray,  and  in  receipt  of  the  income 
attached  to  the  benefice,  refused  to  obey  certain  orders 
which  the  bishop,  in  what  he  considered  the  due 
exercise  of  his  episcopal  authority,  thought  fit  to 
iBSue,  and  for  such  disobedience  the  bishop  issued 
against  Mr.  Long  sentences,  first  of  suspension,  and 
afterwards  of  deprivation.  The  validity  of  these 
sentences,  and  especially  of  the  last,  was  the  question 
decided  by  the  Court  below,  which,  by  a  minority  of 
two  Judges  to  one,  held  them  to  be  valid. 

The  bishopric  of  Cape  Town  was  founded  in  tho 
year  1847.  At  this  time  the  legislative  authority  in 
the  colony  of  the  Cape  of  Gk)od  Hope  was  vested  in 
the  Crown.  There  was  no  State  Church ;  all  denomi- 
nations of  Christians  stood  on  an  equal  footing ;  there 
were  no  Ecclesiastical  Courts  as  distinct  from  Civil 
Courts.  The  Supreme  Court;,  under  the  Charter  of 
Justice  granted  in  1832,  had  supreme  jurisdiction  in 
all  causes — civil,  criminal,  and  mixed— arising  within 
the  colony,  with  jurisdiction  over  all  subjects  of  the 
Crown,  and  other  persons  within  the  colony. 

In  this  state  of  things  letters  patent  were  issued  by 
the  Crown,  dated  the  25th  of  September,  1847,  erect- 
ing the  colony  or  settlement  of  the  Cape  of  Good 
Hope  and  its  dependencies,  and  the  island  of  St 
Helena,  into  a  bishop's  see  and  diocese,  appointing  the 
respondent.  Dr.  Gray,  to  be  ordained  and  consecrated 
bishop  of  the  see,  and  commanding  his  Grace  the 
Archbishop  of  Canterbury  to  ordain  and  consecrate 
him  accordingly.  The  letters  patent  purported  to 
empower  the  bishop  "to  perform  all  the  functions 
appropriate  to  the  office  of  a  bishop  within  tho  diocese 
of  Cape  Town,*'  and  especially  "  to  give  institution  to 
benefices  ;  to  grant  licences  to  officiate  to  all  rectors, 
curates,  ministers,  and  chaplains,  in  all  churches, 
chapels,  and  places  where  divine  service  should 
be  celebrated  according  to  the  rites  and  Liturgy 
of  the  Church  of  England,  to  visit  all  rectors, 
curates,  ministers,  and  chaplains,  and  priests  and 
deacons  in  holy  orders  of  the  ITnitcd  Church  of 
England  and  Ireland,"  and  to  cite  them  before  him, 
or  before  the  officers  whom  he  was  authorised  to 
appoint,  and  *^  to  inquire  concerning  their  morals,  as 
well  as  their  behaviour  in  their  several  stations  and 
offices."  Power  was  given  to  the  bishop  to  appoint 
archdeacons,  a  vicar-general,  official  principal,  chan- 
cellor, commissaries,  and  other  officers ;  and  it  was 
provided,  that  an  appeal  should  be  made  from  sentences 
of  the  subordinate  officers  so  to  be  appointed,  to  the 
bishop ;  and  from  sentences  of  the  bishop,  to  the 
Archbishop  of  Canterbury.    No  Ecclesiastical  Court 
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was  expressly  constituted  by  these  letters  patent,  nor 
was  power  given  to  the  bishop  to  establish  one  ;  and  it 
was  declared  that  they  should  not  extend  to  repeal, 
vary,  or  alter  tlie  provisions  of  any  charter  whereby 
ecclesiastical  jurisdiction  had  been  given  to  any 
Court  of  jurisdiction  within  the  limits  of  the  said 
diocese. 

The  letters  patent  provided  that  the  Bishop  of  Cape 
Town  should  be  subject  to  the  Metropolitan  See  of 
Canterbury,  in  the  same  manner  as  a  bishop  of  any 
see  within  the  province  of  Canterbury,  and  shoald 
take  an  oath  of  due  obedience  to  him  as  metropolitan ; 
and  they  contained  a  clause  that  the  bishop  might,  by 
an  instrument  in  writing  under  his  hand  and  seal, 
addi'essed  to  the  Archbishop  of  Canterbury,  resign  his 
office  ;  and  after  acceptance  of  such  resignation  by  the 
archbishop,  the  bishop  was  to  cease  to  be  Bishop  of 
Capo  Town  to  all  intents  and  purposes.  Dr.  Gray 
having  been  duly  consecrated  by  the  Archbishop  of 
Canterbury,  and  taken  the  oath  prescribed,  went  out 
to  the  Cape  to  assume  the  duties  of  his  office,  and 
continued  to  discharge  them  till  the  latter  end  of  the 
year  1853. 

When  it  was  considered  by  the  Queen's  Govern- 
ment that  the  then  diocese  of  Cape  Town  was  too 
extensive  for  one  bishop,  and  that  it  would  be  ad- 
visable to  divide  it  and  make  it  into  three  dioceses, 
to  be  called  Cape  Town,  Graham's  Town,  and  Natal, 
with  a  view  to  this  arrangement,  Dr.  Gray,  on  the 
23rd  of  November,  1853,  resigned  his  bishopric  into 
the  hands  of  the  Archbishop  of  Canterbury,  by  whom 
the  resignation  was  accepted,  and  Dr.  Gray  ceased  to 
be  Bishop  of  Cape  Town. 

On  the  8th  of  December,  1853,  new  letters  patent  were 
issued,  by  which  certain  specified  parts  of  the  original 
diocese  of  Cape  Town  were  erected  into  a  distinct  and 
separate  bishop's  see  and  diocese,  to  be  called  thence- 
forth the  bishopric  of  Cape  Town,  and  to  this  newly- 
constituted  bishopric  Dr.  Gray  was  appointed,  and  he 
was  also  appointed  Metropolitan  Bishop  in  the  colony 
of  the  Cape  of  Good  Hope  and  its  dependencies,  and 
the  Island  of  St.  Helena ;  and  the  bishop  was  authorised 
to  exercise  aU  functions  peculiar  and  appropriate  to 
the  office  of  metropolitan,  and  to  exercise  metropolitan 
jurisdiction  over  the  bishops  of  the  said  sees,  and  their 
successors ;  and  over  all  archdeacons,  dignitaries,  and 
all  other  chaplains,  ministers,  priests,  and  deacons,  in 
holy  orders,  with  ''all  and  all  manner  of  visitorial 
jurisdiction,  power,  and  coercion."  In  other  respects 
the  new  letters  patent  seem  to  have  been  in  the  same 
form  with  the  old. 

But  in  the  interval  between  the  issuing  of  the  old  and 
the  new  letters  patent,  the  Crown  had  granted  a  con- 
stitution to  the  colony  of  the  Cape.  Representative 
institutions  had  been  foimded,  and  a  colonial  Legisla- 
ture established. 

In  the  year  1854,  a  clergyman  of  the  English  Church, 
named  Hoets,  built  and  proposed  to  endow  an 
Episcopal  Church  in  the  parish  of  Mowbray,  in  the 


colony  of  Cape  Town,  and  to  convey  the  chmdi  b 
the  bishop,  upon  certain  terms  agreed  upon  between 
them,  and  by  a  notarial  act  in  the  Dutch  fonn,  dated 
the  2nd  of  June,  1854,  Mr.  Hoets  transferred  in  M 
and  free  property  to  the  bishop  and  his  successors  m 
perpetuity,  for  ecclesiastical  purposes,  a  piece  of  land 
therein  described,  with  the  diurch  lately  erectoi 
thereon,  and,  by  another  notarial  instrmnent  of  tb; 
same  date,  the  conditions  on  which  the  grant  ns 
made  were  stated,  which  were  in  effect  that  Mr.  Bce'i 
should  endow  the  church,  and  the  bishop  sboald 
institute  Mr.  Hoets*  presentee. 

On  the  4th  of  June,  1854,  Mr.  Long,  who  hid  teen 
officiating  in  the  colony  as  minister  before  the  appoint- 
ment of  the  bishop,  and  had  been  by  him  oitoed 
priest,  was  duly  presented  by  Mr.  Hoets,  and  admitted 
by  the  bishop,  and  entered  into  possesaon  of  the 
benefice,  and  discharged  his  parochial  dn^a,  w- 
ceiving  from  the  bishop  a  licence  to  officiate  and  hire 
the  cure  of  souls  within  the  parish  and  district  of 
Mowbray.  In  this,  as  in  his  former  licence,  tk 
bishop  reserved  power  to  revoke  it  if  he  shonld  see 
just  cause,  and  Mr.  Long  on  these  occafflons  renewed 
his  oath  of  canonical  obedience  to  the  hirfiop. 

In  the  year  1866,  the  bishop  was  of  opinion  that, 
for  the  purpose  of  settling  some  scheme  of  church 
government  which  should  be  binding  iipoia  *«  ^^' 
gious  community  of  which  he  was  the  head,  it  wuld 
bo  desirable  to  convene  a  synod,  consisting  p*rtly  of 
clergy  and  partly  of  laymen,  members  of  the  church 
within  his  diocese ;  and  on  the  15th  of  KovemhE^ 
185«,  he  issued  a  pastoral  letter,  in  which  he  decM 
of  what  persons  the  synod  should  be  composea.  la^ 
were  to  be,  1st,  lay  delegates,  to  he  elected  in  tk 
different  parishes  by  adults,  being  or  at  the  time  i 
the  election  declaring  themselves  to  be  members  rf 
the  Church  of  England,  and  of  no  other  t^ 
denomination.  2nd,  duly  licensed  dcigy,  ^^ 
priests'  ordere.  Deacons  were  to  be  authorised  w 
attend  and  speak,  but  not  to  vote. 

Some  of  the  subjects  to  be  brought  under  the  c^* 
sideration  of  the  synod  were  then  enumerated,  vic^  * 
ing  matters  not  exclusively  of  ecclesiastical  cogni»D«; 
as,  for  instance,  the  tenure  and  management  of  cm^ 
property ;  questions  relating  to  the  formation  ^^ 
constitution  of  parishes ;  difficulties  which  had  F 
sented  themselves  with  regard  to  marriages,  diro 
and  sponsors ;  and,  finally,  the  desirableness  or  o- 
wise,  of  seeking  to  obtain  the  assistance  of  the  I^ 
lature  to  carry  out  the  objects  of  the  synod. 

Mr.  Long  was  summoned  by  the  ^i^^'P^^'^ 
the  synod,  which  was  appointed  to  be  ^^^ ''^ 
cathedral  church  in  Cape  Town  on  the  Slst  of  ^. 
aiy,  1857,  and  he  was  requested  to  aflfix  »^^°^^, 
the  intended  meeting  on  his  church-dooii  *^  ^  ^  j 
the  necessary  steps  for  hoUing  ths  election 
delegate  for  his  parish.  ^^  ^q 

Mr.  Long  and  his  parishioners  were  oppose 
this  measure.    The  parishioners  held  a  »••'"* 
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the  22nd  oC  December,  1856,  at  whicli  they  reeolved 
that  no  delegate  ahoiild  be  elected,  and  Mr.  Long 
neither  attended  the  synod  himself  nor  took  any 
steps  to  forward  the  election  of  a  deleigate* 

No  attempt  appears  to  have  been  made  at  this  time 
by  the  bishop  to  enforce  obedience  to  hia  fonunons, 
but  the  synod  waa  held,  and  was  attended,  as  it 
appears,  by  many  of  the  deiigy  and  huty,  and  various 
resolutions  were  passed  by  them,  which  were  termed 
'*  Acts  and  Constitutions  of  the  First  Synod,  held  at 
Cape  Town,  January  21,  1857." 

These  regulations  provided  that  a  synod  of  the 
clei^  should  be  convened  by  the  bishop  once  in 
three  years.  They  provided  for  the  mode  of  electing 
delegates  from  the  different  parishes,  and  required 
that  on  some  Sunday,  or  other  convenient  day,  during 
Divine  service,  each  minister  should  give  notice  q£ 
the  day  and  place  of  meeting  for  such  election  in  his 
parish  or  district,  and  should  cause  notice  of  the  same 
to  be  fasten^  to  the  door  <^  the  chuich  or  chapel  of 
the  pariah  or  district 

A  Cousistorial  Court  was  appointed  for  the  trial  of  all 
offences  against  the  ecclesiastical  laws  of  the  diocese, 
4md  various  provisions  were  introduced  with  respect  to 
the  mode  in  which  the  trial  should  be  conducted. 

The  synod  had  been  convened  without  any  express 
sanction  of  the  Crown,  and  no  attempt  was  made  to 
obtain  the  assistance  of  the  Legjuslature  to  carry  into 
effect  its  objects. 

In  1860,  the  bishop  convened  a  seomid  synod,  and 
Hr.  Long  was  of  opinion  that  the  convening  <^  this 
«ynod,  without  the  authority  either  of  the  Crown  or 
the  local  L^gislatare,  was  an  unlawful  act  on  the  part 
of  the  bishop ;  that  ih»  synod  itself  was  illegal,  and 
its  acts  of  no  validity  ;  and  he  refused  to  publish  the 
notice  of  its  meting,  which  he  was  directed  to  do  by 
the  bishop. 

On  the  27th  ef  November,  1860,  he  was  cited  to 
appear  before  the  bishop  to  answer  for  having 
neglected  and  refused  to  obey  the  commands  and 
directions  of  his  bishop  to  give  notice  of  the  meeting 
to  be  held. 

Mr.  Long's  coousel  handed  in  a  protest  signed  by 
them,  that  no  judgment  or  sentence  pronounced  by 
the  bishop  as  the  judgment  or  sentence  of  any  all^^ 
Court  was  in  any  degree  binding  on  Mr.  Long,  because 
no  lawful  authority  was  vested  in  the  bishop  to  hold 
by  himself  or  others,  any  court  or  courts  competent  to 
hear  or  determine  any  causes  of  what  kind  soever. 

The  Court  ac^oumed,  as  it  seems,  without  hearing 
evidence ;  there  was  no  question  of  fact  in  issue. 
The  assessors,  who  were  five  clergymen  of  the  diatrict, 
afterwards  delivered  their  opinions  in  writing  to  the 
bishop^  and,  on  the  8th  of  February,  1861,  the  bishop 
pronounced  a  sentence,  suspending  Mr.  Long  from 
the  cure  of  souls,  and  the  exercise  of  all  ministerial 
functions  and  offices  for  a  period  of  three  months,  and 
ultimately,  on  the  6th  of  March,  1861,  deprived  Mr. 
liong  of  his  chaige  and  all  its  emoluments. 


Notice  was  given  of  the  sentence  on  the  same  day  to 
Mr.  Long  and  to  the  churchwardens  of  Mowbray,  who 
were  required  to  conJfonn  to  it ;  and  a  gentleman  of 
the  name  of  Hughes  was  appointed  by  the  l»shop  te 
officiate  in  the  church  till  a  new  minister  was  ap- 
pointed, and  to  receive  one-half  of  the  income. 

On  the  7th  of  March  Mr.  Long  and  the  church- 
wardens applied  to  the  Supreme  Court  of  the  oolony  of 
the  Cape  of  Good  Hope  for  an  interdict  to  restrain  the 
iHshop  and  Mr.  Hu^es  from  intecfering  with  him  in 
the  performance  of  his  lawful  duties  as  incumbent  of 
the  parish  of  Mowbray,  and  from  disturbing  him  in 
the  enjoyment  of  his  lawM  emoluments  as  sack 
incumbent 

Some  further  proceedings  took  place  in  this  matter, 
but  the  plaintiffs  were  required  to  file  a  declaration  in 
regular  form  for  the  purpose  of  trying  tiie  important 
questions  in  difference. 

These  proceedings  were  in  the  forms  of  the  Boman* 
Dutch  Law ;  a  claim  in  convention  by  the  original 
plaintiff,  and  a  defence  and  claim  in  reconvention  by 
the  defendant,  so  that,  in  fact,  both  parties  were 
plaintiffs  and  both  deHendants. 

The  claim  of  Mr.  Long,  after  stating  the  several 
matters  of  fact  on  which  he  reUed,  insisted  that  he  waa 
aggrieved  by  the  proceedings  of  the  bishop,  and  prayed 
the  protection  of  the  Court,  and  also  a  declaration  of 
the  law  by  the  Court  in  conformity  with  his  views  on 
the  several  points  in  dispute ;  and  lastly,  that  he  waa 
entitled  of  right,  and  without  any  licence  other  than 
his  before-mentioned  Letters  of  Order,  and  the  pre- 
sentation he  had  already  received  from  Mr.  Hoets,  and 
the  approval  of  such  presentation  publicly  made  known 
by  the  defendant  in  June,  1854,  to  exercise  all  l^e 
lawful  functions  of  minister  and  incumbent  of  St 
Peter's  Church,  Mowbray. 

The  bishop  filed  an  answer  and  plea  in  reconvention, 
by  which,  as  defendant,  he  pleaded  the  letters  patent 
of  1847  and  1853,  the  licence  granted  by  him,  and 
accepted  by  Mr.  Long,  as  officiating  minister,  both  of 
Graff- Reinet  and  Mowbray ;  he  alleged  that  until 
authorised  so  to  do  by  the  synod,  and  until  the  forma- 
tion of  rectories  by  the  same  authority  aa  after- 
mentioned,  and  until  certain  rules  on  that  behalf  had 
been  framed,  he  could  not  give,  nor  had  he  in  any  pre- 
vious instance  given,  institution  to  cure  of  souls,  or 
induction  to  benefices,  in  any  other  way  than  by 
licences  similar  to  that  granted  to  the  plaintiff.  He 
insisted  that  he  cited  the  plaintiff  in  accordance  with 
the  rules  of  the  synod,  and  in  exercise  of  the  authority 
belonging  to  him  as  bishop,  conveyed  to  him  by  the 
letters  patent ;  that  the  sentences  were  judgments  or 
sentences  ecclesiastical  or  spiritual  so  issued  imder  the 
power  and  authority  conveyed  to  him  by  the  letters 
patent,  or  otherwise  of  right  belonging  to  him  aa 
bishop  of  the  Church  of  which  the  plaintiff  was  a  priest ; 
and  that  the  plaintiff  was,  in  consequence  thereof, 
removed  for  lawful  cause  from  the  church  of  Mowbray ; 
and  he  maintained,  in  conclusion,  that  the  Court  waa 
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not  entitled  to  examine  the  sentence,  bat  tliat  if  it 
were  examined  it  ought  to  be  affinned. 

This  was  his  defence.  In  reconvention  he  prayed, 
by  his  second  pica,  that  it  might  be  acyudged  that  the 
letters  patent  of  the  25th  of  September,  1847,  and  of 
the  8th  of  December,  1853,  were  ralid  in  law,  and  that 
they  confer  the  rights  and  powers  claimed  thereunder, 
and  that  ecclesiastical  jurisdiction  might  thereby  be 
lawfully  exercised  by  him. 

By  his  last  plea  he  prayed  that  the  plaintiff  in 
convention  and  defendant  in  reconvention  might  be 
restrained  by  interdict,  so  long  as  the  sentence  of 
deprivation  should  continue  and  remain  in  force,  from 
occupying  or  attempting  to  occupy  the  church  of  St. 
Peter's,  Mowbray,  or  otherwise  interfering  with  the 
duties  of  the  minister. 

On  the  15th  of  February,  1862,  the  Court  gave  judg- 
ment against  the  plaintiff,  the  appellant,  Mr.  Long, 
except  as  to  the  second  plea  in  the  reconvention. 

Sir  Hugh  Cairns,  Dr,  T,  Twiss,  and  F.  M.  WhiU, 
for  the  appellant. 

The  importance  of  this  case,  as  affecting  the  position 
of  the  Churches  in  all  our  colonial  possessions  makes  it 
essential  to  examine  the  jrawers  and  duties  of  a  colonial 
bishop  from  a  broad  constitutional  point  of  view. 
There  is  no  question  that  the  Bishop  of  Cape  Town 
established  what  he  considered  a  synod,  and  that  the 
synod  affected  to  pass  laws,  and  also  that  Mr.  Long 
refused  to  carry  out  these  regulations,  and  declined  to 
acknowledge  the  validity  of  its  proceedings.  Mr.  Long 
takes  his  ground  on  the  plea  that  they  were  illegal.  He 
does  not  deny  that  a  bishop  may  summon  deigy  and 
laity,  one  and  all  to  discuss  the  condition  and  action 
of  the  colonial  Church,  and  they  may,  by  common 
consent,  come  to  any  agreement  they  please  ;  but  this 
is  very  distinct  from  that  which  is  needed  to  support 
the  bishop's  case ;  viz.,  the  power  of  a  synod  to  make 
laws  for  the  Church — the  majority  binding  the 
minority,  the  present  binding  the  absent. 

To  test  the  right  of  this  daim  it  is  necessary  to  go 
closely  into  the  language  of  the  letters  patent,  and 
into  the  ancient  practice  of  diocesan  synods. 

1st.  As  to  the  letters  patent  The  original  patent  of 
the  year  1847  empowered  the  bishop  "to  perform  all  the 
functions  peculiar  and  appropriate  to  the  office  of  bishop 
within  the  said  diocese."  These  functions  are  defined 
80  as  to  indude  power  ''to  visit  all  curates,  &c. ;"  "to 
call  them  before  him,  and  to  inquire  as  well  con- 
cerning their  morals  as  their  behaviour  in  their  offices." 
But  this  falls  very  much  short  of  a  power  to  institute 
ecdeaiastical  meetings  and  courts,  and  to  require  the 
clergy  to  take  measures  of  a  purely  secular  and  legal 
character.  But  the  bishop  having  resigned  his  see, 
and  having  been  reappointed  Metropolitan  Bishop  of 
Cape  Town,  the  first  letters  patent  were  merged  in 
those  of  1854.  These  give  a  somewhat  wider  autho- 
rity, and  include  "  all  manner  of  vuitoriaZ  jurisdiction, 
power^  and  coercion." 


Thus  the  rights  of  the  bishop  are  limited  by  iht 
ancient  episcopal  duty  of  visiiatwn,  What  was  thia  ? 
Much  light  may  be  thrown  on  this  by  the  debate 
in  Parliament  upon  the  Act  constituting  this  ttt, 
{Hansard,  1852,  voL  120,  8rd  series,  p.  1263,  speed 
of  Mr.  Gladstone.)    See  also 

GodolphiiCs  Repertorium,  chap.  3,  p.  22. 

Beyond  that  the  bishop  is  not  at  liberty  to  jxroceed, 
JBotoerUink  v.  Bishop  of  Jamaica,  11  Moo.  P.  C. 
449. 

The  right  of  the  Crown  to  grant  sudi  a  jurisdiction 
as  ia  claimed  is  determined  by  the  following  statutes, 
1  £liz.  c.  1,  8.  18  ; 
16  Car.  1,  c.  11 ; 
13  Car.  2,  c.  12,  s.  3. 

The  first  of  these  statutes  restored  to  tiie  Crown, 
after  the  re-establishment  of  Protestantism,  the  tight 
to  establish  courts  of  ecdesiastical  jurisdiction. 

This  was  at  a  time  when  such  courts  already  existed 
in  England.  The  power  was  exercised  by  the  creatiea 
of  the  Court  of  High  Commissioners^  the  odimn  of 
which  led  to  its  suppression. 

The  second  Act,  that  of  Car.  1,  repealed  the  Act  of 
Eliz.,  but  in  such  sweeping  terms  that  it  destroyed  all 
the  existing  ecdesiastical  courts  of  the  kingdom. 

This  excess  in  legislaHon,  however,  wis  rsinedied 
by  the  Act  of  13  Car.  2,  which  repealed  the  Act  oC 
16  Car.  1,  so  far  as  it  abolished  the  ordinary  courts  of 
ecclesiastical  jurisdiction,  and  declared  that  they 
might  continue  to  exercise  it  as  they  had  possessed  it 
previous  to  1639,  but  it  continued  in  force  the  Act  of 
Car.  1,  so  far  as  that  Act  had  abolished  the  Coozt  of 
High  Commission,  and  prohibited  for  the  future  the 
erection  of  any  similar  court,  and  it  continued  also  tibit 
Act,  so  far  as  that  Act  had  abolished  the  power  given  to 
the  Crown  by  the  Act  of  £Uz.  to  create  ecdesiastical 
jurisdiction  by  letters  patent. 

As  this  Act  of  13  Car.  2  stands  imrepealed,  it  is 
ultra  vires  for  the  Crown  to  give  any  ecdeaiMtical 
jurisdiction  by  the  letters  patent  of  1847. 

But  if  jurisdiction  ia  claimed  under  tlia  letten 
patent  of  1853,  which  virtually  snsperseded  those  of 
1847,  they  are  open  to  the  same  objection,  and  to 
this  further  one,  tiiat  the  Crown  had  in  the  meantima 
granted  a  constitution  to  the  colony,  and  tiiereby 
parted  with  the  power  of  legislating  for  it  by  letten 
patent, 

CampbeU  v.  Hall,  1  Cowp.  204. 

In  what  way  then  could  the  bishop  have  acquired  a 
jurisdiction !  It  must  have  been  either  by  submiasion, 
or  by  contract. 

No  subordinate  officer  can  submit  to  a  superior 
in  all  things,  leaving  that  superior  to  be  sole 
judge  of  the  fact  of  obedience.  A  contract  to  subaiit 
in  such  a  way,  if  it  could  be  gathered  from  the 
oath  or  the  letters  of  Mr.  Long,  would  be  uh 
lawful,  inasmuch  as  it  would  be  a  contact  to  sub- 
mit to  the  bishop  regulations  of  conduct  in  xespect  of 
which  it  was  his  duty  to  consult  his  comomce  and 
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his  duty  to  his  parishioners.  Nor  can  any  person 
submit  to  another  person  non  judex  the  whole  of  his 
conduct.    See 

EnkiM's  Institutes,  bk.  1,  tit  2,  a  4  ; 
and,  as  to  snbmission  to  arbitration, 
SeoU  T.  Avery,  5  H.  of  L.  Ca.  811. 
The  theoiy  of  Judge  Watenneyer  is,  that  there  is  a 
voluntary  society  or  Church  in  the  colony,  possessing 
all  the  rights  and  privileges  of  the  Established  Church. 
Kow,  the  position  of  a  voluntary  religious  association 
13  determined  by  the  following  cases, 

J>r,  Warren's  Ccue,  Grindrod's  Compendium,  408 ; 
Cardross  Case,  28  Ct.  of  Sessions  Hep.  1314 ; 
Datt^rs  y.  Rivaz,  28  Beav.  232. 
These  cases  establish  that  civil  courts  will  execute 
trusts  voluntainly  created  by  associations  in  express 
words  and  mutnially  agreed  to ;  but  the  courts  have 
never  enforced  on  such  societies  a  mass  of  unwritten 
and  uncertain  law,  or  permitted  the  majority  to  bind 
the  minority  by  resolutions. 

In  order  to  comprehend  in  the  rules  of  this  colonial 
society  the  rights  claimed  by  the  bishop,  it  is  neces- 
sary to  import  into  them  the  ecclesiastical  law  of  Eng- 
land ;  but  the  ecclesiastical  law  of  England  cannot  be 
imported  entire,  because  the  Church  of  England  is 
established  by  law  and  its  position  is  defined  by 
statute.  How  can  there  be  any  contract  to  be  bound 
hy  what  is  a  eyprh  adaptation  of  the  law  of  England, 
and  who  is  to  judge  of  this  adaptation  ? 

It  has  been  laid  down  by  the  Court  below  that  the 
"  Bishop  of  Cape  Town  possessed  every  jurisdiction 
which  the  bishop  of  a  national  Church  ought  to  have." 
But  what  is  a  bishop  of  the  universal  Church  ?  What 
powers  does  he  possess  apart  from  the  canons  and  laws 
in  force  in  each  particular  Church  ?  It  cannot  include 
all  those  conferred  by  the  canons  acknowledged  by  the 
Roman  Catholic  Church.  If  it  means  those  of  the 
Church  of  England,  they  are  limited,  explained,  and 
governed  by  the  statutes  with  which  they  are  bound 
up.  It  would  be  paradoxical  to  suppose  that  the  force 
of  these  canons  ran  with  undiminished  vigour  in  the 
colonies,  because  the  statutes  which  controlled  them 
were  confined  in  their  operation  to  England. 

Again,  were  the  episcopal  power  apart  fh)m^statutes 
capable  of  being  defined  in  a  court  of  law,  the 'legality 
of  this  synod  is  equally  doubtful.  In  the  first  place, 
there  is  no  proof  of  diocesan  synods  having  been 
regularly  held  before  their  regulation  by  Henry  VIII. 
(25  Hen.  8,  c.  19),  nor  any  trace  of  their  being  recog- 
nised in  law, 

1  ChaXiMTis  Opinions,  12  ; 

1  Bladcstom's  C<»n:  279  ; 

2  Bum's  Bod.  L.  tit.  "Council,"  ZOa, 

Besides  this,  the  twelfth  canon,  1608,  is  directed 
against  all  conventicles  or  assemblies  of  the  laity  and 
deigy  not  having  the  authority  of  the  Crown. 

The  aetinn  taken  by  the  bishop  in  this  matter 
exhibits  three  pervading  fallacies : — 

1st.  That  there  exists  at  Common  Law  a  right  of 


holding  diocesan  synods,  subject  only  to  the  limitations 
imposed  by  25  HeiL  8,  c.  19,  and  subsequent  statutes, 
all  of  which  are  confined  to  England. 

2nd.  That  the  supposed  diocesan  synod  of  Cape 
Town  is  an  integral  part  of  some  larger  ecclesiastical 
body. 

3rd.  That  as  Bishop  of  Cape  Town  he  has  precisely 
similar  power  and  position  to  that  of  a  bishop  in 
England. 
The  answer  to  these  assumptions  is  that, 
1st.  There  are  not,  and  never  have  been,  in  England 
such  things  as  diocesan  synods  of  the  clergy  and  laity 
recognised  by  law  at  all. 

2nd.  That  the  Church  in  the  Cape  is  not  a  part  of 
any  established  church  recognised  by  law. 

Srd.  That  the  Bishop  of  Cape  Town  possesses  none 
of  the  territorial  jurisdiction  possessed  by  a  bishop  in 
England.  He  is  the  head  of  a  body  of  Churchmen, 
not  the  bishop  of  an  established  Church.  The  diocesan, 
like  the  parochial,  system  as  recognised  by  our  law, 
arose  at  a  time  when  all  the  inhabitants  were  members 
of  the  Church,  and  all  as  Churchmen  were  equally 
represented.  Such  a  system  cannot  be  introduced 
where  even  in  theory  this  is  not  the  case — i.  e.,  where 
there  is  no  established  Church. 

Lastly,  the  ecclesiastical  supremacy  of  the  Crown 
runs  in  the  colonies.  If  it  did  not,  the  letters  patent 
from  the  Crown  would  be  unnecessary  for  the  appoint- 
ment of  a  bishop.  But  the  establishment  by  the 
bishop  of  a  f>enal  court,  unauthorised  either  by  law 
or  the  letters  patent,  is  an  infringement  of  the 
supremacy  of  the  Crown.  And  not  only  is  the  insti- 
tution of  such  a  court  without  the  authority  of  the 
Crown,  but  the  Crown,  having  granted  a  constitution 
and  a  legislature  to  the  colony,  is  unable  to  authorise 
it,  for  it  would  be  an  infringement  on  the  constitu- 
tional rights  of  the  colonial  House. 
They  also  referred  to, 

BUm  College  Case,  8  K  &  B.  610,  685 ; 

Church  Discipline  Act,Zki  Vict.  c.  86 ; 

WheaUey  on  Com,  Prayer,  266,  ch.  vi  a  4  ; 

Poole  V.  Bishop  of  London,  14  Moore  P.  C.  262  ; 

Bishop  of  St.  Damd's  Case,  1  Ld.  Raymd.  447  ; 

Dean  of  York's  Case,  2  Q.  B.  1 ; 

Godolphin's  Bep.  SO ; 

8  Andri,  Cowrs  de  DroU  Canon.  *<  Eveque,*'  45  ; 

8  Qrotius,  Op.  Theolog.  250  (ed.  1679) ; 

8  Bum's  Bed.  L.  tit  "  Ordinary,"  89  ; 

14  ByiMr'sFosdera,  717 ; 

Aylyffe's  Parerg.  485 ; 

5  Ldbh.  ConcU.  1602  ; 

1  StiUingfieees  Bod.  Cos.  2  ; 

JIale,  Bist.  of  Com.  Law,  26 ; 

1  Chalnurs's  Opinions,  1. 

The  SoUcitor-General,   The  Queen's  Advocate,  and 
H.  BuUar,  for  the  respondent. 
The  argument  divides  itself  into  two  branches : — 
Ist  What  is  the  position  of  communities  in  tho 
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cdloues  claiming  to  be  episcopal  Chviches  in  oom- 
mmiioii  with  the  Church  of  Eugland  ? 

2ncL  Has  there  been  such  an  excess  in  the  exercise 
of  episcopal  authority  that  this  Ck>iirt  can  take 
notice  of! 

"We  are  told  that  you  must  import  into  the  colonies 
the  entire  establishment  of  the  Chnrch  of  England, 
Acts  of  Parliament,  &c.,  which  is  impossible,  or  yon 
cannot  legally  found  any  episcopal  Church  in  the 
colonies  at  all. 

The  case  of  the  bishop  is  that  this  is  a  colony  in 
wtach  there  is  no  Church  established  by  law.  The 
old  Dutch  Established  Reformed  Chnrch  was  dis- 
established in  1843  by  an  ordinance:  all  religious 
bodies  in  the  colony  stand  on  an  equal  footing. 
Of  liiese  bodies  the  Episcopal  Church  is  one.  That 
church  is  a  body  independent  of,  but  analogous  to, 
the  Church  of  England,  possessing  similar  institn- 
tioBS,  and  governed  by  principles  identical  so  itf  as 
they  apply. 

Courts  of  law  are  in  the  habit  of  carrying  out  the 
trust  deeds  of  independent  religious  communities ; 

AUomey-General  y.  Wdshy  4  Hare,  572, 
where  the  Court  supported  the  trusts  of  a  deed  respect- 
ing a  chapel  in  England,  in  accordance  with  the  roles 
of  the  Established  Chnrch  of  Scotland. 

AUoTTuy-General  y.  Murdoch,  7  Hare,  445, 
decided  that  a  body  separated  from  the  Established 
Chnrch  of  Scotland  carried  with  them  the  principles, 
laws,  and  regulations  of  the  Established  Chnrch. 

Kow,  Episcopacy  is  a  religious  institution  perfectly 
definite,  and  implying  well-recognised  powers.  It  is 
not  a  special  creation  of  the  law,  or  of  the  Church  of 
Eni^and,  but  it  is  an  order  of  ancient  anthority  which 
has  been  modified  according  to  circumstances,  but 
Appears  in  every  branch  of  the  universal  Church* 

When,  therefore,  the  colony  formed  an  episoopal 
Church,  and  accepted  from  the  Crown  a  bishop,  it 
undertook  to  adopt  the  institution  in  the  form  in 
which  it  had  commonly  existed  in  force.  But  the 
right  of  jurisdiction  is  involved  in  the  very  idea  of 
diocesan  episcopacy, 

1  Van  Egpm,  133  (ed.  1752) ; 

Godolphin's  Rep,  22,  ch.  3  ; 

1  Hooker  Ecel.  Pol,  passim ; 

1  Bingh,  Aniiq,  60 ; 

Co,  LyU,  94  a. 
Such  is  the  power  of  episcopacy  in  its  common 
acceptation.      This  form  of  government   has   been 
adopted  by  the  Church  of  England, 

Services  for  Ordinaiion  (preface)  and  ConsecraHon  ; 

the  articles  83  and  36  recognise  episcopal  authority. 

The  temporal  authority  has  steadily  reoogmsed  this 

authority,  and  that  it  is  capable  of  being  teansplanted 

to  the  colonies, 

69  Geo.  8,  c.  60  ; 

Jerusalem  Bishopric  Act,  5  Vict.  c.  6. 
The  latter  Act  contemplates  a  bishop  with  a  jurisdic- 
tion that  can  travel  with  him  into  other  countries,  and 


is  inherent  in  his  ofiSce.  This  is  the  kej  to  all  tb 
letters  patent  The  ri^ts  appertaining  to  die  oioi 
of  bishop  travel  all  the  world  over,  jusfc  as  the  pom 
of  priests'  orders. 

The  episcopal  authority  easts  still  in  Englod, 
although,  by  the  Toleration  Acta,  certain  classes  sr 
relieved.  The  efiect  of  the  three  stetates  which  \m 
been  cited  <1  Eliz.  c.  1 ;  16  Car.  1,  a  11 ;  13  Cv.2, 
c.  12)  isto  leave  the  Crown  with  power  to  iband  sees  ii 
the  colonies  with  such  powers  andsoehinstitatioDsis 
it  pleases.  Then  the  letteiB  patent  give  the  royal  m> 
tion  to  the  exercise  of  the  ecdesiastieal  jurisdiction 
over  a  free  commnnity,  according  to  such  tenos  u  the 
members  of  a  free  community  may  ia  commoo  a^e 
upon.  The  colonists  accept  these  letten  patent,  sod 
the  bishop  appointed  nnder  them,  and  thej  an  thei 
as  much  bound  by  it  as  any  vcduntaiy  ntigioos  asso- 
ciation. Baptist  or  Wealeyan,  are  bound  by  their 
trust  deed.  The  odlony  is  an  indepflndsntChintii, 
which,  by  this  act  of  submission  to  tiie  episeopacf, 
has  bound  itself  to  recognise  the  bidiep'a  jnrisdution, 
and  to  appeal  from  it  to  the  Aichbuhop  of  OntB- 
buiyalone, 

PhOipB  v.  Bwy,  2  T.  B.  846--350; 
Warren  v.  BwrUm,  Grindrod's  ConpeodivD,  408. 

These  cases  establish  the  position  of  a/orm  iffiMh 
Heum.    Such«/oriM»c2omeset0iMnbekBeiitCommoB 

Law  to  the  efuscopacy,  and  is  part  of  theiw  conmsw 
ecdesiasiicumt 

Bukop  efClogheea  Com,  Ann.  Beg.  182S; 

Bithop  ofSL  Ikwid'a  Case,  loc,  at  ; 

BuJu>p  ofLinoobfCs  Case,  3  Bur.  1504 ; 

Bishop  of  Chichs8ter*s  Case,  29  L  J.  C.LS$, 
(1859) ; 

Chick  V.  Bamsiaie,  1  Cur.  P.  C.  84 ; 

Medwyn  v.  Hurst,  1  EL  ft  Bl.  609. 
But  we  are  not  without  an  exact  parallel  to  this  ceb 
There  is  a  country  which  has  adopted  theCoDfiW 
Law  of  England,  which  has  an  episoopste  vA  a 
EsUblished  Church— America.  But  ihe  Caarts<)f 
America  recognise  the  decisions  of  the  Beclesastfc* 
Courts  of  America  aa  nltimato  decisioiia^  and  m 
them  reversihle  only  for  fraud, ' 

Hoffman,  Law  of  Ch,  qf  U.  S.  (S.  York,  1850\ 
89,  474. 
The  decisions  of  the  assemblies  and  spods  oCt» 
Scotch  Kirk  are  analognms. 

The  EsUblished  Church  of  SngUoid  is  bav^^ 
to  the  colonies.  But  the  Church  may  be  im^^ 
to  the  colonies  without  an  establishment,  ho**" 
the  leading  features  of  an  Episcopal  Church,  acl^' 
the  authority  of  the  bishop,  and  a  form  d^^^^  ^ 
The  establishment  of  the  Church  is  adTentiti'^t^ 
and  accidental.  If  the  Chureh  established  in  ^^ 
Und  travels  beyond  the  limits  of  the  protectJon  «( J 
temporal  power,  it  reverts  to  its  original  prio^n 
and  carries  with  it  all  the  institutions  of  a  ^^^^ 
far  as  they  can  be  applied  unmodified  by  the  m 
statutes.     "SioT  is  thero  any  more  difficol?  ^ 
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than  in  ascertaising  what  part  of  the  Common  Law  is 
applicable  to  the  colony, 

1  BlaekiUn^s  Com.  108. 
They  alao  referred  to, 

JSmh  y.  Wood,  2  Salk.  506  ; 

Price  V.  Pratt,  Banbury,  278  ; 

1  Van  JSapen,  165  (foL  ed.) ; 

Lindwood  Provimcidle,  J>e  AppeHaHomka,  115 
(Oxon.  ed.) ; 

Gibson's  Synod,  16,  ch.  1 ; 

Xennei,  JBcdes,  Synods,  197,  201 ; 

Meg,  T.  MUlis,  10  CL  A;  Fin.  584  ; 

1  Oibsan's  Codex,  18 ; 

Van  der  Linden,  ch.  1,  bk.  iii. 

Sir  Hugh  Cairns,  in  reply. 

The  Epiacopal  Church  in  a  colony  ia  not  in 
the  position  of  a  Methodiat  or  any  other  dia- 
senting  body.  They  are  perfectly  free,  but  the 
£piacopal  Church  of  a  colony  is  not  independent 
of  the  Crown.  The  Methodista  and  other  dissent- 
ing bodiea  in  this  coufitry  are  governed  by  fixed 
rules,  signed  by  eyery  member,  and  in  yirtue  of 
that  submission  they  receiye  renewable  tickets  of 
membership.  They  are  free  to  elect  their  own 
superiors,  but  the  ci?il  force  has  neyer  since  the 
days  of  Constantino  permitted  the  appointment 
of  a  bishop  without  its  own  concurrence  or 
assent, 

Oodolphin's  Sep,  25 ; 
1  B,  Scd,  L,  175 ; 
1  Hooker  Ecd.  Pol, 
But  if  the  colonists  had  yoluntarily  submitted  to 
episcopal  control,  it  is  contrary  to  law  that  a  person 
can  submit  himself  to  another  for  life. 

If  this  were  a  case  of  contract,  it  is  too  yague.  It 
would  be  extrayagant  to  suppose  that  the  Crown 
appointed  a  bishop  oyer  such  only  as  should  yolun- 
tarily submit  themselyes  to  his  authority  and  juris- 
diction. 

It  has  been  contended  on  the  other  side,  that  such 
elcrgy  only  became  subject  to  the  bishop  as  subndtted. 
Then  acme  of  his  clergy  might  be  subject  to  the 
bishop  and  some  not. 

The  bishop  would  be  sent  out  to  the  colony  almost 
as  a  speculator  in  search  of  (diaieholders.  Whateyer 
jurisdiction  the  bishop  possesses,  he  has  under  letters 
patent  which  must  giye  it  proprio  vigore.  Nothing  in 
them  suggests  the  notion  of  a  contract. 

To  subject  the  whole  of  the  clergy  to  episcopal 
authority,  it  must  be  somewhere  definitely  laid  down 
how  far  it  extends.  Episcopal  authority  undefined 
might  be  interpreted  by  each  person  differently. 
One  might  define  it  by  the  canons  in  force  in  the 
Roman  Catholic  Church,  another  by  those  of  the 
Church  of  England. 

If  the  powers  of  the  Bishop  of  Cape  Town  flow  from 
the  appointment  by  the  Crown,  it  would  be  illegal  as 
well  as  unconstitutional  for  the  Crown  to  confer  on 


him  the  right  of  holding  such  a  synod ;  if  the  powers 
flow  from  contract  and  agreement  with  his  clergy,  it 
is  impossible  to  impart  into  the  contract  a  term  so 
elastic  as  that  of  episcopal  jurisdiction. 

24  June,  1868. 

LoBD  KiKOSDOWN  deliyered  the  opinion  of  the  Com- 
mittee, and  said  :— The  judgment  of  the  Court  below 
was  in  effect  a  decision  in  all  material  points  in  fayour 
of  the  bishop,  and  Mr.  Long  had  been  admitted  to 
appeal  to  Her  Majesty.  The  case  seemed  to  have  been 
yery  ably  argued  in  the  Court  below,  and,  though 
there  was  some  difference  of  opinion  amongst  the  three 
Judges  who  decided  it,  no  one  who  read  their  opinions 
could  fail  to  admire  the  great  learning  and  ability 
which  they  had  brought  to  bear  upon  the  questions 
submitted  to  them,  and  the  judicial  temper  and 
moderation  which  they  had  shown  in  a  case  calculated 
to  produce  great  excitement  in  the  colony. 

The  first  question  which  their  Lordships  had  to 
consider  was,  what  authority  did  the  bishop  possess 
under,  and  by  yirtue  of,  his  letters  patent,  at  the 
time  when  these  sentences  were  pronounced?  The 
Judges  below  were  unanimous  in  their  opinion :  1st, 
that  all  jurisdiction  given  to  the  bishop  by  the  letters 
patent  of  1847,  ceased  by  the  surrender  of  the 
bishopric  in  1853,  and  the  issue  of  the  new  letters 
patent ;  and,  2ndly,  that  the  letters  patent  of  1853 
being  issued  after  a  constitutional  goyemment  had 
been  established  in  the  Cape  of  Good  Hope,  were 
ineffectual  to  create  any  jtirisdiction,  ecclesiastical  or 
civil,  within  the  colony,  even  if  it  were  the  intention 
of  the  letters  patent  to  create  such  jurisdiction,  which 
they  thought  doubtfiiL  In  these  conclusions  the 
Committee  agreed* 

Br.  Gray  had  been  duly  appointed  and  consecrated 
a  bishop  of  the  Anglican  Church  in  1847,  and  such  he 
remained  after  the  resignation  of  his  see  ;  but  by  such 
resignation  he  surrendered  all  territorial  jurisdiction 
and  power  of  proceeding  judicially  in  inviios,  so  far 
as  such  authority  depended  upon  the  letters  patent  of 
1847.  These  points  had  not  only  been  decided  by 
the  Court  below,  but  had  been  embodied  in  their 
judgment,  by  which  they  had  expressly  rejected  the 
second  claim  above  stated  of  the  lord  bishop. 

But  a  majority  of  Judges  below  had  held  that  the 
defect  of  coercive  jurisdiction  under  the  letters  patent 
had  been  supplied  by  the  voluntary  submission  of 
Mr.  Long,  and  that  he  was  on  that  principle  bound  by 
the  decision  of  the  bishop. 

The  Church  of  England,  in  places  where  there  was  no 
Church  established  by  law,  was  in  the  same  situation 
with  any  other  religious  body,  in  no  better  but  in  no 
worse  position,  and  the  members  might  adopt,  as  the 
members  of  any  other  communion  might  adopt,  rules 
for  enforcing  discipline  within  their  body  which  would 
be  binding  on  those  who  expressly  or  by  implication 
had  assented  to  them. 

It  might  be  further  laid  down  that,  where  any  religious 
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or  other  lawful  association  had  not  only  agreed  on  the 
terms  of  its  union,  but  had  also  constituted  a  tribunal 
to  determine  whether  the  rules  of  the  association  had 
been  violated  by  any  of  its  members  or  not,  and  what 
should  be  the  consequence  of  such  violation,  then  the 
decision  of  such  tribunal  would  be  binding,  provided 
it  acted  within  the  scope  of  its  authority,  observed 
such  forms  as  the  rules  required,  if  any  forms  be 
prescribed,  and,  if  not,  proceeded  in  a  maimer  con- 
sonant with  the  principles  of  justice. 

In  such  cases  the  tribunals  so  constituted  were  not  in 
any  sense  courts ;  they  derived  no  authority  from  the 
Crown,  they  had  no  power  of  their  own  to  enforce 
their  sentences,  they  must  apply  for  that  purpose  to 
the  Courts  established  by  law,  and  such  Courts  would 
give  effect  to  their  decision,  as  they  gave  effect  to  the 
decisions  of  arbitrators,  whose  jurisdiction  rested  en- 
tirely upon  the  agreement  of  the  parties. 

Those  were  the  principles  upon  which  the  Courts  in 
this  country  have  always  acted  in  the  disputes  which 
have  arisen  between  members  of  the  same  religious 
body  not  being  members  of  the  Church  of  England. 
They  were  laid  down  most  distinctly,  and  acted  upon, 
by  Yice-Chancellor  Shadwell  and  Lord  Lyndhurst  in 
the  case  of  Dr.  Warren,  so  much  relied  on  at  the  Bar, 
and  the  report  of  which  in  Mr.  Grindrod's  book 
(p.  408)  seemed  to  bear  every  mark  of  accuracy. 

To  those  principles,  which  were  founded  in  good  sense 
and  justice,  and  established  by  the  highest  authority, 
their  Lordships  desired  strictly  to  adhere. 

Their  Lordships  next  proceeded  to  consider  how  far 
the  facts  of  this  case  brought  Mr.  Long  within  the 
operation  of  those  principles. 

To  what  extent,  then,  did  Mr.  Long,  by  the  acts  to 
which  they  had  referred,  subject  himself  to  the 
authority  of  the  bishop  in  temporal  matters  ?  With 
the  bishop's  authority  in  spiritual  affairs,  or  Mr. 
Long's  obligations  in  foro  conscieiUix,  they  had  not 
to  deal 

The  acts  of  Mr.  Long .  must  be  construed  with 
reference  to  the  position  in  which  he  stood  as  a 
clergyman  of  the  Church  of  England,  towards  a 
lawfully-appointed  bishop  of  that  Church,  and  to 
the  authority  known  to  belong  to  that  office  in  Eng- 
land ;  and  the  Comqiittee  thought  that  by  taking 
the  oath  of  canonical  obedience  to  his  lordship,  and 
accepting  from  him  a  licence  to  officiate,  and  liave 
the  cure  of  souls  within  the  parish  of  Mowbray, 
subject  to  revocation  for  just  cause,  and  by  accept- 
ing the  appointment  to  the  living  of  Mowbray  under 
ft  deed  which  expressly  contemplated  as  one  means 
of  avoidance  the  removal  of  the  incumbent  for  any 
lawful  cause,  Mr.  Long  did  voluntarily  submit  him- 
self to  the  authority  of  the  bishop  to  such  an 
extent  as  to  enable  the  bishop  to  deprive  him  of 
his  benefice  for  any  lawful  cause;  that  was,  for 
such  cause  as  (having  regard  to  any  differences 
which  might  arise  from  the  circumstances  of  the 
colony)  would  authorise  the  deprivation  of  a  clergy- 


man by  his  bishop  in  England.  They  adopted  tbe 
language  of  Mr.  Justice  Watermeyer,  that,  "for 
the  purpose  of  the  contract  between  the  plaintiff  ud 
defendant,  we  are  to  take  them  as  having  contr8ct«i 
that  the  laws  of  the  Church  of  England  shall,  thoo^ 
only  as  far  as  applicable  here,  govern  botL" 

Had,  then,  Mr.  Long  been  shown  to  have  been  goihf 
of  any  offences  which,  by  the  laws  of  the  Charch  of 
England,  would  have  warranted  his  suspension  and 
subsequent  deprivation  ?  That  depended  mainly  on  tlie 
point  whether  Mr.  Long  was  justified  in  refusing  to 
take  the  steps  which  the  bishop  required  him  to  tai:e 
in  order  to  procure  the  election  of  a  delegate  for  the 
parish  of  Mowbray  to  the  synod  convened  for  the  irth 
of  January,  1861. 

In  what  manner  and  by  what  acts  did  he  wntract 
this  obligation  ?  The  letters  patent  might  be  bid 
out  of  the  case,  for  if  the  bishop's  whole  conten- 
tion in  respect  of  them  be  conceded,  they  confemd 
on  him  no  power  of  convening  a  meeting  of  clergy 
and  kity  to  be  elected  in  a  certain  manner  prescribed 
by  him  for  the  purpose  of  making  laws  hinding  npon 
Churchmen. 

It  was  admitted  that  diocesan  synods,  whether 
lawful  or  not,  unless  with  the  licence  of  the  Crown, 
had  not  been  in  use  in  England  for  aborc  two  cen- 
turies ;  and  Mr.  Long,  in  recognising  the  aathonty 
of  the  bishop,  could  not  be  held  to  have  acb^^' 
ledged  a  right  on  his  part  to  convene  one,  and  to 
require  his  clergy  to  attend  it  But  ^*  ^*". . 
take  to  treat  the  assembly  convened  hy  the  bisiKJP 
as  a  synod  at  all.  It  was  a  meeting  of  certja 
persons,  both  clergy  and  laity,  either  ^^  \ 
the  bishop,  or  to  be  elected  by  such  persons  »» 
in  such  manner  as  he  had  prescribed,  and  it »« * 
meeting  convened,  not  for  the  purpose  of  t»^ 
counsel  and  advising  together  what  might  '* 
for  the  general  good  of  the  society,  but  ^''^'^^ 
pose  of  agreeing  upon  certain  rules,  and  esiw  ^ 
ing,  in  fact,  certain  laws,  by  which  all  ^^"L 
the  Church  of  England  in  the  colony,  whether 
assented  to  them  or  not  should  be  bound. 

Accordingly,  the  synod,  which  actually  did  m^^ 
passed  various  Acts  and  Constitutiona,  f^^^  ^ 
without  the  consent  either  of  the  Crown  or «  ^^ 
Colonial  Legiskture,  to  bind  persons  »^\^°^^^ 
manner  subject  to  its  control,  and  to  ertaolisfl 
of  justice  for  some  temporal  as  well  *^  v^^,, 
purposes ;  and,  in  fact,  the  synod  «**^^^  j^] 
which  only  the  Legislature  could  possess, 
be  no  doubt  that  such  acts  were  illegal  ^  jjj 

Now  Mr.  Long  was  required  to  give  «J^  ,^, 
as  he  could,  to  the  constitution  of  thin  body,  ^ 
take  steps  ordered  by  that  body  for  "^^^^T^^^^^ 
of  a  similar  nature.  He  was  furnished  mtft  ^^ 
of  the  Acts  and  Constitution  of  the  ^^^.^^ 
he  was  requested  to  attend  carefiillyt<>  ^^^  d 
printed  regulations  with  regard  to  the 
delegates. 
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He  clearly,  therefore,  was  required  to  do  more  than 
give  notice  of  a  meeting,  and  he  could  not  give  the 
notice  at  all  without  himself  fixing  the  time  and 
place  at  which  the  meeting  was  to  be  held.  He  was 
required  to  do  various  acts  of  a  formal  character 
for  the  purpose  of  calling  into  existence  a  body 
which  he  had  always  refused  to  recognise,  and 
which  he  was  not  bound  by  any  law  or  duty  to 
acknowledge. 

The  oath  of  canonical  obedience  did  not  mean  that 
the  cleigyman  would  obey  all  the  commands  of  the 
bishop  against  wliich  there  was  no  law,  but  that  he  would 
obey  all  such  commands  as  the  bishop  by  law  was 
authorised  to  impose ;  and  even  if  the  meaxling  of  the 
rubric  referred  to  on  behalf  of  the  bishop  were  such  as 
was  contended  for, — which  they  thought  it  was  not,— 
it  would  not  apply  to  the  present  case,  in  which  more 
was  requiied  from  Mr.  Long  than  merely  to  publish  a 
notice. 

Their  Lordships  were  therefore  of  opinion  that  the 
order  of  suspension  issued  by  the  bishop  was  one  which 
ivas  not  justified  by  the  conduct  of  Mr.  Long,  and  that 
the  subsequent  sentence  of  deprivation  founded  upon 
his  disobedience  to  the  order  of  suspension  must  &11 
with  it. 

It  was  strongly  pressed,  both  before  their  Lordships 
and  in  the  Court  below,  that  supposing  these  sentences 
to  be  erroneous,  Mr.  Long  had  no  remedy  against  them 
except  by  appeal  to  the  Archbishop  of  Canterbury 
under  the  provisions  of  the  letters  patent.  What 
authority  his  Grace  might  possess  under  the  letters 
patent,  or  otherwise,  to  entertain  such  an  appeal  if  it  had 
been  presented,  it  was  unnecessary,  and  they  thought 
inexpedient,  to  discuss.  It  was  sufficient  to  say  no  such 
appeal  had  been  presented,  and  that  the  suit  in  which 
this  appeal  was  brought  respected  a  temporal  right,  in 
which  the  appellant  alleged  that  he  had  been  injured. 
It  called  for  a  decision  as  to  the  right  of  property,  and 
involved  the  question  whether  Mr.  Long  had  ceased 
by  law  to  be  what  in  England  was  termed  cestui  que 
trust  of  funds  of  which  the  bishop  was  trustee.  What- 
ever else  Mr.  Long  miji^t  by  his  conduct  have  done, 
they  could  not  hold  that  he  had  precluded  himself  from 
exercising  the  power  which  under  similar  circumstances 
he  would  have  possessed  in  England,  of  resorting  to  a 
civil  court  for  the  restitution  of  civil  rights,  and  of 
thereby  giving  to  such  courts  jurisdiction  to  determine 
questions  of  an  ecclesiastical  character  essential  to 
their  decision.  Indeed,  in  this  case  the  appellant  and 
respondent  had  alike  found  it  necessary  to  call  upon 
the  civil  court  to  determine  the  right  of  possession  of 
the  church  of  Mowbray. 

Their  Lordships  thought  that  even  if  Mr.  Long 
might  have  appealed  to  the  Archbishop,  he  was  not 
bound  to  do  so  ;  that  he  was  at  liberty  to  resort  to  the 
Supreme  Court ;  and  that  the  Judges  of  that  Court 
were  justified  in  examining,  and  indeed  under  the 
obligation  of  examining,  the  whole  matter  submitted 
to  them.    The  Committee  were  in  the  same  situation ; 


and  after  the  most  anxious  consideration  had  come  to 
the  conclusion  that  the  sentence  complained  of  could 
not  be  supported,  and  therefore  must  humbly  advise 
herMf^estyto  reverse  it,  and  to  declare  that  Mr.  Long 
had  not  been  lawfully  removed  from  the  church  of 
Mowbray,  but  remains  minister  of  such  church,  and 
entitled  to  the  emoluments  belonging  to  it. 

Minute, — Judgment  of  the  Court  below  reversed,  and 
the  costs  of  the  suit  and  the  appeal  to  be  paid  by  the 
respondent. 


Lordfl  Justioes. 

10  July,  1863. 


Reed  v,  Dom  Pedro  North 
Del  Bet  Gold  CoMPAinr 
(Limited). 


Practice — Specific  Performance — Reference  as  to 
Title  before  Decree — Coruolidated  Order  XX, 

In  a  suit  for  specific  perfortMLTVce^  the  Court  will  not, 
if  any  other  defence  is  set  up  besides  want  of  title,  direct 
a  reference  as  to  title  on  inotion  before  the  hearing, 

Semble,  in  a  suit  by  a  vendor  the  Court  will  not  in 
any  case  direct  a  reference  upon  the  motion  of  the 
defendant. 

This  was  a  motion  by  way  of  appeal  from  the  order 
of  Stuart,  y.-C,  refusing  the  motion  of  the  defen- 
dants for  a  reference  as  to  titie,  reported  ante,  413. 

Bacon,  Q.C,,  and  A,  Smith,  for  the  appellants, 
cited, 

Moss  V.  MaUhews,  3  Ves.  279  ; 

Foxlowe  V.  Amcoats,  3  Beav.  496  ; 

Sugd,  V.  &  P.  294  (18th  ed.) ; 
and  distinguished, 

Oompertz  v. ,  12  Ves.  17  ; 

JShjth  V.  Elmhirst,  1  Ves.  &  B.  1 ; 

Wiihy  V.  Cottle,  1  Sim.  k  Stu.  174  ;  Turn.  &  B. 
78. 

Matins,  Q,C,,  and  Fry,  for  the  respondent,  were 
not  called  on. 

Turner,  L.J.,  said,  that  an  order  for  preliminary 
inquiries  on  the  motion  of  a  defendant,  could  not 
be  made  under  the  General  Order  (Cons.  Ord.  XX.), 
nor,  he  thought,  under  the  general  practice  of  the 
Court.  A  defendant  to  a  vendor's  suit  for  specific 
performance,  by  moving  for  such  an  inquiry,  was,  in 
fact,  taking  upon  himself  the  conduct  of  the  suit,  a 
course  for  which  there  was  no  precedent,  and  which 
might  produce  much  inconvenience.  But  whether  or 
not  any  order  could  be  made  on  the  motion  of  a  defen- 
dant, it  was  clear  that  the  order,  which  was  the  object 
of  this  motion,  could  not  be  made.  The  defendants 
had  set  up  as  one  of  their  defences  a  notice  to  rescind 
the  contract  on  the  ground  that  the  title  was  not 
made  out  in  time,  and  until  the  (Ik>urt  had  decided 
upon  the  reasonableness  of  that  notice,  which  could 
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not  be  done  upon  this  motion,  it  was  impossible  to 
say  what  inquiry  as  to  title  ought  to  be  directed. 
There  was  no  authority  for  splitting  up  a  case  in  the 
manner  proposed,  and  it  might  inyolve  great  needless 
expense. 

Kkioht  Brttce,  L.J.,  concurred. 

Minute. — Appeal  motion  refused  with  costs. 

Lords  Justices.      \ 

23,  25  April,  6  May,     [   Leader  v.  McEwen. 
11  July,  1863.         ) 

Injunctwii  —  Action  at  Law  —  Fraud  —  C<m- 
current  Jurisdiction, 

In  a  suit  for  the  cancellation  of  a  deed  on  the  groimd 
of  fraud,  and  for  an  injunction  to  restrain  an  action 
on  an  c^eement  contained  in  the  deed,  where  the 
evidence  was  insufficient  to  enable  the  Cottrt  to  decide 
the  question  of  fraud,  and  that  question  vxls  raised  by 
the  pleadings  in  the  action,  the  Court  refused  to  restrain 
the  defendant  from  proceeding  in  the  actum  to  verdict 
and  judgment,  hut  did  restrain  him  from  suing  out 
execution  (hereon,  and  from  otherwise  acting  upon  the 
deed  until  further  order,] 

This  was  an  appeal  from  the  decree  of  the  Master  of 
the  Rolls,  reported  1  N.  B.  251,  where  the  facts  are 
stated. 

The  plaintiff  by  his  bill  prayed, 

Ist.  For  a  declaration  that  a  mortgage  of  a  ooal 
mine  in  Bohemia  had  been  obtained  from  him  by 
fraud  and  misrepresentation,  and  witiioat  his  know- 
ledge of  the  contents  thereof. 

2nd.  For  the  cancellation  of  the  mortgage  deed. 

Srd.  For  an  injunction  to  restrain  the  defendant 
from  proceeding  in  an  action  commenced  by  him 
against  the  plaintiff  npon  an  agreement  contained  in 
the  deed,  and  from  otherwise  enforcing  or  registering 
the  mortgage,  and  from  selling,  transferring,  or  charg- 
ing the  same. 

The  pleadings  in  the  action  raised'the  issue  of  finud. 

The  Master  of  the  Rolls  having  made  a  decree  in 
the  terms  of  the  2nd  and  8rd  paragraphs  of  the  prayer 
of  the  bill,  with  costs,  the  defendant  appealed. 

Selwyn,  Q.  C?.,  and  Hetherington,  for  the  respondent 

Southgate,  (1,0.,  and  Bird,  for  the  appellant 

Seiwyn,  C.C,  in  reply. 

Knight  Brttce,  L. J.,  said,  that  possiblya  fraud  had 
been  committed,  but  the  evidence  did  not  satisfy  him 
that  it  was  so.  The  plea  in  the  action,  which  had  been 
commenced  before  the  institution  of  the  suit,  having 
raised  the  issue  of  fraud,  he  thought  the  action  ought 
to  be  tried,  but  that  this  Court  should  retain  its  juris- 
diction over  the  matter  by  restraining  the  defendant 
Biitil  [further  order  from  suing  out  execution  upon 


judgment  in  the  ''action,  and  from  registering  ik 
mortgage  in  Bohemia^  and  from  selling,  trualernBg, 
or  charging  it 

Turner,  LX,  said,  that  the  question  tamed  npoa 
the  credit  due  to  the  witnesses  on  either  side,  and  tint 
he  could  not  have  decided  the  case  without  directiig 
an  issue  to  be  tried.  That  issue  was  already  nised  ia 
the  action,  and  could  be  more  conveniently  decided  ia 
a  Court  of  Law  which  had  a  concnzrent  jnrisdicdan 
with  this  Court  in  the  mAtter. 

i^m«fe.->Dischaige  the  decree  of  the  ICister  of  tfa 
RoUs,  without  prejudice  to  eitiier  siik.  Tbe  defcDdait 
to  be  at  liberty.to  proceed  with  his  actioaop  to  fflnlict 
and  judgment  Injunction  to  issue  to  rMtnis  tin 
defendant  from  niing  out  execution  on  jodgment,  v 
from  registering  his  aecority,  or  from  selliAg  tnni' 
fendng,  or  charging  the  eame  mitil  forther  dder. 
liberty  to  apply. 


Haster  Of  the  BoUs.  1  ^,^ ,  Hj^ 

8  July,  1863.  J 

Mortgage  by  Deposit  —  Mortgagee  Paiii  ^ 
Title-deeds,  and  Mortgagor  with  Ltgd  EiiaU 
-^Prior  Incuwhramoe  thm  Creaie^^^ 
to  hear  the  Losl 

A  solicitor  through  toftcm  an  equilable  martgagt  if 
deposit  had  been  effedsd,  received  Uie  tiMetdt  M 
from  the  mortgagee  to  enable  him  to  pr^sn  e  M 
mortgage,  butinstead  of  doing  so  he  prepared  a  maifil^ 
deed  conveying  the  legal  estate  to  himeelfi  end  ta^ 
Ihe  mortgagor  to  execute  it  by  rqtresentatiom  ^  ^ 
intended  himself  to  pay  ojf  the  mortgagee.  Bt  ^ 
satisfied  the  moHgagee  wi^  a  forged  fsmi^a^  ^ 
and  some  fictitious  title-deede,  and  trmsferrei  ft«  9^ 
gage  to  himself  together  vithjhe  real  tiMai»i»f^ 
chasers  vrithout  Tiotice ,—~ 

Held,  that  the  mortgagor  and' not  fhee^mM^^ 
gages  ought  to  hearths  loss  oceasionedhyAtni*^' 
fraud,  and  that,  therefore,  the  equitable  mtr(f¥  ^ 
only  postponed  to  the  Isgal  mortgage  md^^ 
charged. 

The  undisputed  facts  of  this  case,  upon  which  altv^ 
the  judgment  proceeded,  wens  as  follows :— 

In  the  early  part  of  1858,  the  defendant  Hivtf,  «^ 
was  then  biiilding  houses  upon  a  freehold  piece  of  biv 
belonging  to  him  at  Ilkeston,  applied  to  Joseph  SU'i 
then  a  solicitor  at  Derby,  to  procure  him  a  loan  ap<* 
the  security  of  this  freehold  piece  of  land.  Fof  ^ 
purpose  Hives,  in  August,  1858,  gave  Shaw  the  title- 
deeds  of  the  Und.  Shaw  thereupon  applied  to  tj« 
plaintiff,  Adsetts,  and  arranged  that  the  plaintiff  fih^ 
lend  Hive  6501,  to  be  advanced  by  instalments,  m^ 
be  secured,  with  interest  at  five  per  cent,  by»l^ 
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mortgage  to  be  executed  subsequently,  and  by  an  im- 
mediate deposit  of  the  title-deeds. 

The  plaintiff  accordingly  adyanced  yarious  sums 
amonntiog  to  650/.  to  Shaw  for  Hiyes,  receiying 
Hives's  title-deeds  as  a  security;  and  Shaw  had  on 
tl*  17th  of  March,  1869,  paid  oyer  6151.  out  of  this 
6502.  to  Hiyes.  Hiyes  knew  that  the  money  was 
adyanced  by  the  plaintiff  bat  he  denied  any  know- 
ledge that  Shaw  had  deposited  the  deeds  with  hinu 

Hiyes  was  desirous  of  raising  850/.  upon  the  secu- 
rity of  his  property,  and,  as  the  plaintiff  was  not  at 
that  time  prepared  to  adyance  200/.  more,  it  was 
arranged  between  him  and  Shaw,  that  the  latter  should 
temporarily  adyance  the  200/.,  and  should  take  as 
security  a  declaration  of  trust  from  the  plaintiff  of 
200;/.,  part  of  the  850/.,  for  which  the  legal  mortgage 
was  to  be  giyen. 

On  the  1st  of  April,  1859,  Shaw  sent  to  the  plaintiff 
for  Hiyes*s  title-deeds,  to  enable  him  to  prepare  the 
mortgage-deed,  and  the  plaintiff  took  them  to  him. 

Shaw,  howeyer,  made  out  the  mortgage-deed  in  his 
own  name,  and  not  in  that  of  the  plaintiff,  and  sent 
it  to  Hiyes  with  a  cheque  for  235/.,  the  balance  of 
the  850/.,  and  with  the  following  explanation  : — "  I 
haye  prepared  the  mortgage  in  my  own  name,  because 
Mr.  Adsetts  will  not  adyance  more  than  650/.,  and  I 
shall,  if  possible,  pay  him  off."  Hiyes,  accordingly, 
executed  this  deed. 

Shaw  concealed  the  existence  of  this  deed  from  the 
plaintiff,  and,  after  making  yarious  excuses  for  the  delay 
in  the  execution  of  the  mortgage,  deliyered  to  him,  in 
July,  an  instrument  also  dated  the  8  th  qf  April,  1859, 
and  which  purported  to  be  a  mortgage  of  the  piece  of 
land  from  Hiyes  to  the  plaintifi^  to  secure  850/.  and 
interest,  but  was,  in  fact,  a  forgeiy.  He  took  from 
the  plaintiff  a  declaration  of  trust  as  to  200/.,  part  of 
tho  850/.,  but  subsequently  returned  it  to  him  on 
"being  repaid  the  200/. 

At  the  same  time  Shaw  deliyered  certain  other 
forged  documents  to  the  plaintiff,  as  the  title-deeds  of 
the  mortgaged  property,  and  in  lieu  of  the  title-deeds 
which,  the  plaintiff  had  preyiously  had,  explaining 
his  conduct  by  saying  that  he  had  discoyered  that  those 
title-deeds  related  to  another  property. 

Shaw  afterwards,  by  two  deeda  dated  the  6th  of 
August,  1860,  and  the  1st  of  December,  1860,  assigned 
tlie  mortgage  debt  of  850/.  and  interest,  and  conyeyed 
the  mortgaged  estate  to  the  trustees  of  the  British 
Equitable  Inyestment  Society  as  a  security  for  the 
payment  of  two  annuitiea, 

Shaw*s  fraud  was  first  discoyered  by  the  plaintiff  in 
February,  1862,  on  his  applying  to  Hiyes  for  some 
arrears  of  interest.  Shaw  was  subsequently  prosecuted 
by  the  plaintiff  for  foigery,  and  pleaded  guilty.  Shaw 
had  not  preyiously  to  these  transactions  been  pro- 
fessioiially  employed  by  either  the  plaintiff  or  Hiyes. 

The  plaintiff  claimed  to  be  an  equitable  mortgagee 
of  the  piece  of  land  for  850/.  and  interest,  subject 
only  to  the  amount  due  to  the  British  Equitable  In- 


yestment Society  on  the  mortgage  which  had  been 
transfeired  to  their  trustees. 

Soidhgaiey  Q.C.,  and  Jessel,  for  the  plaintiff, 
admitted  that  Hiyes  had  acted  bond  fide ;  bnt  con- 
tended that  he  must  be  held  responsible  for  his  folly  in 
executing  the  mortgage  to  Shaw  without  communicating 
with  the  plaintiff. 

BagffoUay,  Q,C.,  and F.  K,  Kcmidke,  for  Hiyes  and 
his  assignee  in  bankruptcy,  contended  that  the  plaintiff, 
and  not  Hiyes,  ought  to  bear  the  loss  occasioned  by 
Shaw's  fraud.  The  plaintiff  had  deliyered  the  title 
deeds  to  Shaw  as  his  own  solicitor,  and  had  neglected 
to  see  that  they  were*  returned.  But  for  this,  Shaw 
could  not  haye  committed  the  fraud. 

Upon  the  execution  of  the  mortgage  deed,  ISiaw 
became  a  trustee  for  the  plaintiff:  The  transfer  to  the 
Society  was,  therefore,  a  breach  of  tnut  against  him, 
and  he  nrast  bear  the  loss. 

Hiyes  was  justified  in  assnraing  that  Shaw  Was 
authorised  by  the  plaintiff  to  take  the  mortgage  deed 
in  the  form  of  one  from  Hiyes  to  himself.  Shaw  was  to 
adyance  200/L,  part  of  the  850/. ;  and  the  proauoBory 
notes  preyiously  giyen  had  all  been  in  his  name.  Pro- 
perty is  often  conyeyed  to  a  solicitor  as  a  trustee  ;  and 
it  would  be  very  inconyenient  if  the  eonyeying  party 
w«re  bound  to  ascertain  from  the  client  himself  that 
he  had  anthoziaed  the  conyeyance  to  the  trustee. 

Sdwy%  Q.O.,  and  Shehbeare,  for  the  British 
Equitable  Inyestment  Society  and  their  trustees. 

Th£  Kastek  ov  the  Bolls,  without  calling  for  a 
reply,  held  that  the  plaintiff  had  established  his 
claim.  It  was  important  to  keep  the  &cts  connected 
with  the  equitable  mortgage  by  the  deposit  of 
title-deeda  distinct  from  those  relating  to  the  execu- 
tion of  the  legal  mortgage  to  Shaw.  As  regarded 
the  former,  it  was  clear  that  Hiyes  knew  that  the 
money  was  to  be  raised  by  a  deposit  of  the  title-deeds, 
and  gaye  them  to  Shaw  for  that  purpose  ;  also  that  he 
knew  that  Shaw  was  borrowing  money  from  some  one, 
and,  at  any  rate,  in  September,  1858,  that  the  person 
he  was  borrowing  frt>m  was  the  plaintiff.  He  was, 
therefore,  of  opinion  that  the  deposit  of  the  title- 
deeds  by  Shaw  with  the  plaintiff  constituted  a  perfect 
equitable  mortgage  of  the  piece  of  land  to  which  the 
deeds  related  for  securing  the  moneys  adyanced  by  the 
plaintiff. 

The  next  question  was,  whether  and  to  what  extent 
the  plaintiff  had  subsequently  lost  the  benefit  of  this 
mortgage.  Now,  he  was  of  opinion  that  when  the 
plaintiff  last  returned  these  title-deeds  to  Shaw,  the 
latter  receiyed  them  as  the  plaintiff's  solicitor,  not  as 
Hiyes^s;  and,  therefore,  if  any  loss  resulted  from 
ShaVs  fraudulently  disposing  of  the  deeds,  it  must 
fall  on  the  plaintiff,*  but  if  the  phiintiff  in  any  way 
recoyezed  posaeasion  of  the  deeds,  e.  <jr.»  by  paying  ft 
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sum  of  money  for  them,  lie  would  be  again  entitled  to 
be  repaid  out  of  the  mortgaged  property  the  amount 
originally  secured  by  the  deposit. 

Suppose  a  mortgagor,  after  creating  an  equitable 
mortgage,  were  to  execute  a  legal  mortgage.  If  the 
legal  mortgagee  had  notice,  he  would  be  bound  by 
such  notice.  If  not,  the  legal  mortgagee  would  have 
priority  over  the  equitable  mortgagee,  but  the  mort- 
gagor would  be  obliged  to  pay  both  of  them.  It 
would  make  no  difference  if  the  mortgagor  received 
no  consideration  for  executing  the  legal  mortgage,  and 
the  person  in  whose  favour  he  executed  it  afterwards 
raised  money  thereon.  That  was  precisely  the  present 
case.  It  was  not  alleged  that  the  plaintiff  had  con- 
sented to  the  mortgage-deeib  being  made  out  to  Shaw, 
and  there  was  nothing  to  justify  Hives's  conduct  in 
executing  such  a  deed. 

He  thought  there  was  a  mistake  in  the  argument  as 
to  the  loss  having  arisen  from  a  breach  of  trust  towards 
the  plaintiff.  It  was  true  that  upon  the  execution  of 
the  mortgage  deed  to  Shaw  he  became  a  trustee  for  the 
plaintiff ;  but  it  was  only  a  constructive,  not  an  express, 
trusteeship. 

Hives  then  had  executed  a  mortgage  deed  to  Shaw, 
without  any  authority  from  the  plaintiff,  and  Shaw 
had  upon  this  deed  raised  money  from  the  British 
Equitable  Investment  Society.  It  was  true  that  Shaw 
had  obtained  the  title-deeds  from  the  plaintiff,  but  the 
two  parts  of  the  case  must  be  kept  distinct  Hives 
could  not  escape  paying  the  money  which  he  had 
enabled  Shaw  to  raise,  but  that  circumstance  did  not 
discharge  his  previous  liability  to  the  plaintiff,  and 
whenever  the  latter  got  back  the  deeds  by  paying 
off  the  prior  charge,  he  would  be  entitled  to  be  repaid 
as  well  the  sum  due  to  him  on  the  mortgage,  as  the 
amount  which  he  might  have  paid  in  respect  of  the 
prior  charge.  There  must,  therefore,  be  the  usual 
redemption  decree  against  the  British  Equitable  In- 
vestment Society,  and  a  decree  for  foreclosure  against 
Hives  and  his  assignee  in  bankruptcy. 


Master  of  the  Bolls.)    poksabdin  v.  Steak. 
9  July,  1863.  ) 

Practice — Dismissal  for  want  of  Prosecution — 
Notice  of  Motion  when  to  he  Served, 

A  defendant  cannot  move  to  dismiss  a  hill  for  toant 
of  prosecution  upon  a  notice  of  m4)tion  served  before  he 
became  entitled  **io  move  upon  notice  to  dismiss** — 
Consolidated  Order  XXXIII,  r,  10. 

This  was  a  motion  on  behalf  of  one  of  the  defendants 
to  dismiss  the  plaintiff's  biU  for  want  of  prosecution. 
The  defendant's  answer  was  filed  on  Saturday  the  18th 
of  April,  and  allowing  for  vacations  he  did  not  become 
entitled  "to  move  upon  notice  to  dismiss"  under  the 
Consolidated  Order  XXXIII.  r.  10,  until  the  7th  or  8th 
of  Julv.  The  notice  of  motion  was  served  on  the  6th  of 


July  for  the  9th,  and  on  the  latter  day  the  plaintiff  bd 
not  taken  any  fresh  step  in  the  suit. 

De  Oex,  for  the  defendant,  contended  that  he  to 
entitled  to  move,  the  plaintiff  being  now  in  deMt 
His  not  being  in  default  when  the  notice  of  motisa 
was  served,  did  not  make  the  notice  bad.  The  defen- 
dant gave  the  notice  at  his  own  peril,  and  would  h&Te 
had  to  pay  the  costs  of  the  motion  if  t^e  plaintiff  W 
taken  a  step  before  the  time  allowed  by  the  Ckinsoli- 
dated  Order  had  expired. 

Selmfn,  Q.C.,  and  W.  D.  Gardiner ^  for  the  plaintiff, 
were  not  heard. 

ThB  Master  of  the  Rolm  held,  that  the 'defen- 
dants were  not  entitled  to  give  notice  of  amotion  to 
dismiss  until  after  the  expiration  of  the  time  limited 
by  the  General  Order.  The  motion  must,  tbetefore, 
be  refused  with  costs. 

NoU,  —  Th«  point  was  decided  in  the  lami  nj 
by  Lord  Cranworth,  V.-C, 

PresUm  v.  Collett,  20  L.  J.  Ch.  228 ; 
Sm,  also,  on  the  same  point, 
Ernest  v.  Qovett,  post,  486. 


Master  of  the  Bolls.  )  Edwabds  t.  BwrGH- 
10  July,  1863.         )  toS' 

Deed-General    Wards^-Wken  lifMhn  ^ 

Recitals, 

By  a  marriage  settlement,  after  reeUals  ^^^J^ 
the  intended  taife  was  interested  under  her f(dhir'svHl» 
certain  Bank  Annuities,  all  that  the  one-fifth  short  ^J^ 
wife,  and  all  other  her  shares  by  survivorship  w<^ 
wise  in  such  Bank  Annuities  were  ossiyruidtoiTV^^^^ 

Held,  that  this  assignmsnt  did  not  ^l^  *  ^  ^^ 
ihesA  Bank  Annmties  to  which  she  beeanu  &dm^- 
the  death  intestate  of  one  of  her  brothers. 

This  was  a  special  case  to  detennine  whethff  ^ 
interest  of  Rebecca  Edwards,  as  one  of  **  °^ 
kin  of  her  brother  Edward  Connack,  in  ^ 
which  her  brother  took  in  their  father's  wa^  ^^^ 
estate,    had   become  subject  to  the  trusts  o 

marriage  settlement.  ,  ^ 

Edward  Cormack,  the  father,  by  his  will  dai   ^ 

23rd  of  January,  1826,  and  proved  in  1827»  P^ 
income  of  the  residue  of  his  estate  to  his  wife,  w  ^^^ 
Cormack,  during  her  widowhood,  and  ^^^^^^ 
after  her  death  or  second  marriage  such  residue  ^ 
be  divided  equaUy  between  his  fiv®/*^^^^  ^ 
testator  empowered  his  wife,  in  case  either  of  ^ 
daughters  should  attain  twenty-three,  to  se  ^^ 
portion  of  such  daughter  upon  her  and  her  ^ 
The  testator  also  directed  that  if  ®^*^?'/  .  ,^^ng 
children  should  die  under  twenty-three  '"*^^^^<ja 
issue,  the  surviving  children  should  take  tfte  P 
of  such  deceased  child. 
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The  testator's  five  children  all  attained  twenty-three 
before  1845,  Rebecca  being  the  youngest  of  such 
children. 

By  an  indenture  dated  the  5th  of  February,  1845, 
being  a  settlement  made  upon  the  marriage  of  Rebecca 
Edwards,  then  Rebecca  Cormack,  with  William 
Edwards,  since  deceased,  after  reciting  to  the  effect 
abore  stated,  and  that  the  property  of  the  testator 
liable  to  the  trusts  of  his  will  then  consisted  of  three 
specified  sums  of  Bank  Annuities,  and  that  Eleanor 
Cormack  (the  plaintiff's  mother)  was  desirous,  in  pur- 
suance of  the  power  given  to  her  by  such  will,  of 
settling  Rebecca  Edwards's  share  in  the  said  Bank 
Annuities  and  personal  estate  in  manner  thereinafter 
expressed;  Eleanor  Cormack  and  Rebecca  Edwards 
assigned  to  the  trustees  of  the  settlement  ''all  that 
one-fifth  part  share  or  proportion  in  the  three  speci- 
fied sums  of  Bank  Annuities,  and  all  and  every 
other  the  parts,  shares,  or  proportions  of  Rebecca 
Edwards,  In^  survivorship  or  othenciscj  of  and  in  the 
same,  and  of  and  in  the  securities  for  the  same  for 
the  time  being,  and  of  and  in  the  dividends,  interest, 
and  annual  proceeds  of  the  same  respectively,  and  all 
the  estate,  right,  title,  contingent  reversionary  or  other 
interest,  possibility,  claim,  and  demand  of  them  the 
said  Eleanor  Cormack  and  Rebecca  Edwards,  and  each  of 
them  of  in  or  concerning  the  same  or  any  part  thereof," 
subject  only  to  the  payment  of  one-fifth  part  of  an 
annuity  of  100^.  by  the  said  will  bequeathed  to  Eleanor 
Cormack. 

Respecting  the  death  of  Edward  Cormack,  the  brother, 
the  special  case  only  stated  that  he  died  in  or  after 
the  year  1835,  intestate,  and  leaving  Rebecca  Edwards 
one  of  his  next  of  kin. 

Eleanor  Cormack  died  in  1860,  and  the  Bank 
Annuities  thereupon  became  divisible. 

Orahamffastings,  for  the  plaintiff  Rebecca  Edwards, 
contended  that  the  settlement  only  included  the  share 
in  the  Bank  Annuities  which  she  took  directly  under 
her  father's  will.  The  recital  in  the  settlement 
showed  that  it  was  only  intended  to  be  an  execution 
of  the  power  given  to  the  mother  by  the  wiU.  The 
case  was  governed  by, 

Parkinson  v.  JDashwood,  80  Beav.  49. 

Dauney^  for  the  defendants  the  trustees  of  Mrs. 
Edwards's  settlement,  argued  contrd,  that  some  effect 
must  be  given  to  the  words  "by  survivorship  or 
otherwise,"  "contingent,"  and  "possibility,"  .which 
were  appropriate  to  denote  a  spes  suocessianis.  All  the 
children  had  attained  twenty-three  before  the^date  of 
the  settlement 

The  Master  of  the  Rolls,  said,  that  he  could 
not  distinguish  the  present  case  from  Parkinson  v. 
Dashwood,  The  share  in  question  had  become  abso- 
lutely vested  in  the  brother  so  that  he  could  dispose 
of  it  as  he  pleased,  and,  notwithstanding  it  devolved 
upon  the  plaintiff  through  her  brother  dying  intestate, 


and  not  under  any  disposition  by  him,  it  must  be 
considered  as  coming  to  her  from  him,  and  not  from 
their  father. 


MMter  Of  the  Bolls.  )  chapmak  u  Beadlby. 
8,  13,  July,  1863.         J 

Settlement  —  Marriage  mth  Deceased  Wife's 
Niece  —  Partial  failure  of  Consideration  — 
Void  Deed. 

A  B,  being  about  to  go  through  the  form  of  marriage 
with  his  deceased  wifis  niece,  **in  consideration  of  the 
then  intended  marriage^  and  in  consideration  of  the 
natural  love  and  affection  which  he  lore  to  the  children 
of  his  late  wift^^^  executed  a  settlement  in  favour  of  all 
his  children,  whether  by  his  former  or  by  the  then 
intended  rnarriage : — 

Held,  that  the  settlement  was  void  in  toto,  wnd  thai 
the  illegal  could  not  be  separated  from  the  legal  con^ 
sideration. 

This  was  a  bill  filed  by  two  of  the  creditors  of  William 
Bradley,  deceased,  to    set  aside  a  settlement  made 
on  the  pretended  marriage  of  the  deceased  with  the 
niece  of  his  fiirst  wife.     In  October,  1848,  William 
Bradley  intermarried  with  Susanah  Guthrie,  who  died 
on  the  12th  of  August,  1856,  leaving  her  husband 
and  six  children  her  surviving.     In  the  month  of 
September,  1857,  William  Bradley,  in  the  belief  that 
a  marriage  with  a  deceased  wife's  sister  or  niece  might 
be  lawfully  celebrated  in  Switzerland,   and  that  the 
marriage  would  be  valid  according  to  the  laws  of  Eng- 
land, proceeded  to  Keufch&tel  in  Switzerland  with  the 
defendant,  Elizabeth  Jones,  who  was  the  child  of  his 
wife's  sister,  and  there  went  through  the  form  of  a 
marriage  with  her  according  to  the  form  prescribed 
by  the  law  of  Switzerland.     Within  a  week  or  two 
afterwards  they  returned  to  England,   and  had  two 
children.     Prior  to  the  said  pretended  marriage  at 
Neufch&tel,  and  in  contemplation  thereof,  WUliam 
Orton  Bradley  executed  an  indenture  of  settlement, 
dated  the  30th  of  September,  1857,   whereby,   after 
reciting  that  on  the  treaty  for  the  said  then  presently 
intended  marriage  it  was  agreed  that  the  said  William 
Bradley  should  assign  certain  funds  for  the  benefit 
of  the  said  Elizabeth  Jones   and  William  Bradley 
and  the  children  of  William   Bradley,   as  well  by 
his  former  marriage  as  of  the  said  then  intended 
marriage,  it  was  witnessed  that  "in  pursuance  of  the 
said  agreement  in  that  behalf,  and  in  consideration  of 
the  said  then  intended  marriage,  and  in  consideration 
of  the  natural  love  and  affection  which  he  the  said 
William  Orton  Bradley  bore  for  his  children  by  his 
then  late  wife,  and  for  divers  other  good  causes  and 
considerations,"   he  the  said  William   Bradley  did 
thereby  assign  the  said  funds  to   trustees  on  trust 
for  the  said  William  Bradley  and  Elizabeth  Jones 
for  their  joint  lives,  and  after  the  death  of  either  of 
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them  upon  trust  for  the  survivor  for  his  or  her 
life,  and  after  the  death  of  the  survivor  *'upon  trust 
for  such  of  the  children  of  the  said  WiUiam  Bradley, 
whether  by  his  said  former  marriage  or  by  the  said  then 
intended  marriage,  as  being  sons  or  a  son  should  attain 
the  age  of  twenty-one  years,  or  being  daughters  or  a 
daughter  should  attain  that  age  or  marry  under  it, 
and  if  more  than  one,  in  equal  shares  as  tenants  in 
common." 

At  and  before  the  time  of  the  date  and  execution 
of  the  last-mentioned  indenture,  William  Bradley  was 
indebted  to  the  plaintiff  on  an  open  account  for  goods 
sold  and  delivered.  The  estate  of  William  Bradley  at 
the  time  of  his  decease  was  insufficient  to  meet  the 
demands  upon  it. 

The  bill  prayed  for  (1)  an  administration  of  the 
personal  estate  of  William  Bradley;  (2),  that  the 
aforesaid  pretended  marriage  between  William  Bradley 
and  Elizabeth  Jones  might  be  declared  null  and 
void ;  (3),  that  the  trusts  by  the  indenture  of  the 
30th  of  September,  1857,  expressed  to  be  limited  from 
and  after  the  solemnisation  of  what  was  therein  called 
the  intended  marriage  of  the  said  William  Bradley 
and  Elizabeth  Jones,  had  not  arisen,  and  that  neither 
the  said  Elizabeth  Jones,  nor  her  children,  nor  the 
children  of  the  said  William  Bradley  by  his  marriage 
with  the  said  Susannah  Gnthrie,  were  entitled  to  any 
interest  under  the  said  settlement,  but  that  the  suns 
therein  expressed  to  be  comprised  were  distributable  as 
part  of  the  general  personal  estate  of  WiUiam  Bradley. 

The  defendants  to  the  snit  were  the  personal 
representatives  of  WiDiBm  Bradley;  the  snrviving 
trustee  of  the  indenture  of  the  SOth  of  September, 
1857 ;  one  of  the  infant  children  of  the  marriage  of 
William  Bradley  with  Susannah  Guthrie ;  Elizabeth 
Jones,  and  her  two  children  by  William  Bradley. 

EotihauMj  Q.C.,  and  Haddan,  isx  the  plaintiflk. 
1st  The  marriage  at  Neufchfttel  between  William 
Bradley  and  his  wife's  niece  was  void, 
Ellerton  v.  Gastrellj  Com.  318 ; 
lUgina  v.  InhahUtMis  o/Brightm,  30  L.  J.  (Mag. 

Cas.)  197. 
J^rook  V.  Brook,  9  H.  of  L.  Ca.^l93y 
was  also  referred  ta 

2nd.  If  the  marriage  was  void,  the'  settlement 
cannot  be  supported,  notwithstanding  that  the  parties 
believed  the  marriage  to  be  valid, 

Robifuon  v.  JHckemon,  3  Russ.  309  ; 
Coulaon  V.  AUiam,  2  Oifl  279 ;  s.  c.  on  appeal, 
2  De  G.  F.  &  G.  521. 
Srd.  If  the   consideiation  of  marriage  'fSoilay  the 
whole  settlement  falls  to  the  ground,  and  cannot  be 
supported  even  in  fitvoor  of  the  children  by  tha  first 
marriage, 

Jones  V.  SknOhaU,  9  Jur.;(ir.»'93. 
They  distinguished, 
NeuosUad  v.  SearUs,  1  Atk.  265  ; 
Ctay6m  r.  Earl  Wmton,  8  Madd.  30(2  n. 


Selvoyn,  Q.C,  for  the  perwnal  npTese&tatlTe  ^ 
William  Bradley,  took  no  part  in  the  argament 

Bromeheadf  for  all  the  other  defendants,  admitUd 
that  the  settlement  could  not  be  upheld  in  faToor  i 
the  children  of  the  illegal  marriage^  but  Gootoidtd 
that  at  any  rate  it  was  good,  as  against  crediton,  so  ftr 
as  the  children  of  the  former  marriage  irere  coDceio&d. 

ffohhouse,  (2.(7.,  in  reply. 

13  July,  1863. 

The  Master  of  the  Bolls  said,  there  ws5  bo 
doubt  about  the  invalidity  in  this  country  of  tlus  mar- 
riage between  William  Bradley  and  his  deceased  wi/e's 
niece  ;  and  the  only  question  was,  whether  the  settle- 
ment of  the  SOth  September,  1857,  wasnotabwhtelf 
void.  The  consideration  mentioned  for  the  settle- 
ment on  the  future  children,  was  the  "  then  kuM 
marriage, "  and  the  cases  of  RoMnson  v.  DidxMm,  and 
Coulson  V,  Allison,  cited  in  the  argument,  establish 
that  a  settlement  founded  on  such  a  considentioii,  was 
entirely  illegal  It,  in  fact,  amounted  to  nothing  mow 
that  an  attempt  to  make  a  good  settlement  based  on 
a  contract  for  illegal  cohabitation.  The  only  possiWfl 
doubt  which  could  arise  was,  whether  the  sa\>endded 
words  "in  consideration  of  the  natural  Iotb  and  affec- 
tion which  he,  the  said  William  Orton  Bndky,ho«for 
his  children,  by  his  then  late  wife,  "affected  the  cm?- 
His  Honour  agreed,  that  if  before  entering  onasecoiKl 
valid  marriage,  a  settlor  executed  a  voluntary  deed  m 
favour  of  the  children  by  his  first  maniage,  "id con- 
sideration of  the  love  and  affection  he  bore  to  theia, 
such  a  settlement  would  be  for  a  good  consideration. 
But  here  the  two  considerations  were  mixed  np  tfig^ 
ther,  and  could  not  be  separated.  The  conside»ti» 
.of  the   **then    intended    marriage,**  was  merely » 


nominal  one,  and  failed,  because  that  mainige 
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never   be   performed.      The   settlement  which  »» 
grounded  partly  on  that  consideration,  and  K  T 
on  a  consideration  which  would  otherwise  h»«  «^ 
good,  must  therefore  laU  also.    Then  there  w«  "■ 
additional  objeetion  to  the  validity  of  thia  Jiwe»e»r 
viz.,  that  the  objects  of  it  were  to  take «  •  ^ 
The  trust  declared  was  "for  such  of  the  chiUi«n  of 
William  Orton  Bradley,  whether  by  hi»fflJ'i/°"^^ 
marriage,  or  by  the  said  then  intended  roanttg** 
being  sons  or  a  son  shonld  attain  the  age  of  twenty 
years,  or  being  daughters  or  a  daughter  ahonld  i«»" 
that  age,  or  many  under  it,  and  if  awre  than  eiM 
equal  shares  as  tenants  in  eonmon.**  Thic  iBtrodB<«^ 
new  element  of  uneertamty,  for  it  was  unpw* 
say  what  portion  of  the  two  classes  of  chiWren  w«« 
take.     His  Honour  must  apply  the  rule  adoptfd^ 
oases  where  a  member  of  a  dass  wis  no*  ''**^  ^ 
limits  <rf  perpetuity,  and  dedare  the  dead  ?oid  on  »» 
ground  alsa    As  the  consequence  of  this  dedsi*'^ 
that  the  tnutees  of  the  settkmeiit  of  1»7  ^ 
fend  which  they  were  entitied  to  hoM,  ^^T^ 
only  have  thdr  costs  by  the  oonsent  of  the  jW«*** 
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ICaster  of  the  Bolls.  )  He  Ketnshax 
16  July,  1863.  J       Company. 


Companies*  Act^  1862 — Voluntary  Winding-up 
— Restraining  Action  against  Company, 

Where  a  company  is  being  voluntarily  toound  up  under 
the  Companies  Act,  1862»  ike  Court  heis  jwrisdietion  to 
restrain  an  action  hy  a  creditor  Offfainst  the  company, 
hit  mil  not  exercise  such  jurisdiction  except  upon  the 
terms  of  the  creditor  being  aUotoed  access  to  the  pro- 
eeedings  in  the  witiding-up. 

This  was  a  motion  on  behalf  of  the  liquidator 
appointed  to  condnct  a  volnntaiy  winding-up  of 
the  Keynsham  Company  under  the  Companies'  Act, 
1862,  for  an  injunction  to  restrain  a  creditor  from 
proceeding  with  an  action,  which  he  had  commenced 
against  the  company  since  the  passing  of  the  resolu- 
tion authorising  the  voluntary  winding-up,  the  date 
of  which  was  stated  to  be  the  22nd  of  June.  Since 
the  passing  of  the  resolution,  the  voluntary  liquidator 
had  sent  out  a  circular  to  all  the  creditors  of  the  com- 
pany, informing  them  of  his  appointment,  and  that  he 
was  proceeding  to  get  in  the  assets  of  the  company 
with  the  view  of  making  an  equal  distribution  among 
them. 

BaggaUay,  Q.C,,  and  Roxburgh,  in  support  of  the 
motion,  referred  to  section  183  of  the  Companies'  Act, 
1862  (25  &  26  Vict.  c.  89)  as  to  the  powers  of  the 
liquidators,  and  to  section  87,  as  to  the  Court's  re- 
straining actions  after  a  winding-up  order  ;  and  relied 
Q]x>n  the  138th  section  which  authorised  the  Court 
'*  to  exercise  as  respects  the  enforcing  of  calls,  or  in 
respect  of  any  other  matter,  all  or  any  of  the  powers 
which  the  Court  might  exercise  if  the  company  were 
being  woimd  up  by  the  Court. "  The  mention  of  "the 
enforcing  of  calls "  did  not  restrict  the  generality  of 
the  subsequent  words. 

Thb  Mabter  of  tee  Rolls  agreed  that  the  section 
relied  npon  gave  the  Court  the  jurisdiction  contended 
for,  but  he  had  some  hesitation  in  exercising  it  in  a 
case  where  the  winding-up  was  not  under  the  control 
of  the  Court,  and  where  he  had  therefore  no  means 
of  knowing  what  funds  were  being  provided  for  the 
creditors. 

JlOJ^ntrgh  pointed  out  that  the  winding-up  had  only 
commenced  very  recently,  and  said  that  the  only 
object  of  the  application  was  to  prevent  one  creditor 
from  obtaining  a  priority  over  the  others. 

The  Master  of  the  Rolls  granted  the  injunc- 
tion, but  only  upon  the  terms  that  the  creditor  should 
be  allowed  access  to  all  the  proceedings  in  the  wind- 
ing-up, and  should  have  liberty'  to  appljr. 


E,  Beales,  for  the  creditor,  acquiesced  in  the  order 
which  had  been  made. 

ilTo^— Section  148  of  the  Act,  which  seems  some- 
what inconsistent  with  the  existence  ot  the  jurisdic- 
tion exercised  in  this  case,  was  not  referred  to. 


Kindersleyy  V.-C.    )  Jennee  v.  Mobeis. 
29,  30  June,  6  July,  1863.  J  Webstee  v,  Jennee. 

Judgment — Setoff — Practice — Costs, 

Where  money,  to  be  set  off  against  a  Judgment  debt, 
becomes  due  be/ore  the  Judgrnent,  thejudgmeiU  is  treated 
in  Equity  as  obtained  for  the  difference  only. 

Where  such  money  becomes  due  at  any  time  after  ike 
judgment,  it  is  to  be  set  off  firstly  against  the  interest 
up  to  VuU  time,  and  then  in  diminution  of  the  capital 
at  the  same  tirne. 

Such  set-off  is  not  a  charge  upon  the  judgment  debt, 
but  a  satisfaction  of  it  pro  tanto. 

The  costs  of  an  interlocutory  application  entitled  in 
several  causes,  may  be  set  off  in  one  of  ike  causes,  if 
such  application  related  whoUy  to  the  matters  in  that 
cause,  but  not  otherunse. 

The  first-mentioned  cause  now  came  on  for  further 
considoiation. 

Jenner  had  filed  the  bill  in  that  cause  to  realise 
a  judgment  of  5811  Ss.  10<2.,  against  Sir  John  Morris, 
signed  5th  May,  1856.  The  decree  declared  Morris  to 
be  entitled  to  set  off  moneys  advanced  for  necessaries 
to  Mrs.  Jenner  :  and  it  was  certified  that  Morris  had 
advanced  491/.  9s.  6<2.  for  the  period  between  March, 
1855,  and  September,  1858 ;  «f  which  1312.  59.,  or 
372.  109.  per  annum,  was  a  proper  gam  to  be  so 
applied. 

There  were  two  other  suits,  viz.,  Jenner  and  Others 
V.  Morris  and  Others,  a  portion  suit,  and  Lady 
Morris  v.  Morris  and  Others,  a  jointure  suit ;  Morris 
and  Jenner  being  the  same  persons  respectively  in 
each  suit. 

The  same  receiver  was  appointed  in  the  judgment 
suit,  as  afterwards  in  the  jointure  suit,  and  who  was 
directed  by  the  decree  in  the  portion  suit,  to  pay 
the  interest  on  certain  portions. 

The  following  orders  were  entitled  in  the  three 
suits. 

31  January,  1862 — ^An  order  dismissing  with  costs  a 
petition  of  the  plaintiffs  in  the  portion  suit,  which 
prayed  that  the  receiver  might  pay  certain  moneys 
to  "the  portionist's  account  of  the  younger  children 
of  the  late  Sir  John  Morris." 

Idem — An  order  dismissing  with  costs  a  motion  by 
Jenner  to  discharge  an  order  in  the  judgment  suit 
for  a  payment  to  Morris  by  the  receiver. 

13  February,  1862 — An  order  dismissing  with  costs 
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a  motion  by  Jenner  to  stay  proceedings  pending  an 
appeal  against  the  2nd  order  of  the  3lst  January. 

19  February,  1862— An  order  dismissing  an  appeal 
by  tlie  plaintiffs  in  the  portion  suit  from  the  first 
Older  of  31  st  January,  and  an  appeal  by  Jenner 
from  the  2nd  order  of  31st  January,  and  the  order 
of  18th  February. 

Jenner  had  charged  his  judgment  security  with  a 
debt  to  Webster,  who  had  since  filed  a  bill  against 
Jenner,  and  now  prayed  by  petition  that  what  was  due 
to  him  might  be  paid  out  of  the  money  in  Court. 

Baily,  Q,C,,  and  Archibald  Smithy  for  Morris, 
Seames  on  Costs,  135  (2nd  ed.). 

Glcissej  Q.C.,  and  Herbert  Smith,  for  Jenner— -as  to 
setting  off  costs, 

ColleU  V.  Preston,  15  Beav.  458  ; 
Wright  v.  Mudie,  1  Sim.  &  St.  266  ; 
Ex  parte  Rhodes,  15  Yes.  589. 

Einde  Palmer,  Q.C,,  and  Hardy,  for  "Webster. 


KiNDEESLET,  V.-C,  said,  as  to  the  costs,  that  it  was 
a  settled  rule  that  in  one  and  the  same  suit  costs  might 
be  set  off  against  other  payments,  but  that  where  there 
were  different  suits  no  costs  in  one  suit  could  be  set  off 
against  anything  due  in  another.    The  present  was 
an  intermediate  case  ;  the  orders  were  entitled  in  the 
three  suits,  and  the  question  was,  whether  the  costs 
ordered  to  be  paid  by  Jenner  to  Morris  could  be  set 
off  in  the  suit  of  Jenner  v.  Morris.    The  costs  of  such 
orders  as  related  wholly  to  that  suit  might  be  set  off, 
but  not  the  rest.     Therefore  the  costs  of  the  second 
order  of  the   81st   January,   and  of  that  of  18th 
February,  might  bo  set  off ;  but  not  the  costs  of  the 
first  order  of  Slst  January.     The  costs  of  the  order  of 
19th  February,  dismissing  those  three  orders,  could 
not  be  set  off,  for  they  were  not  ordered  to  be  paid  by 
Jenner  alone,  and  one  of  the  appeals  dismissed  by  that 
order  did  not  relate  to  matters  in  issue  in  Jenner  v. 
Morris,    As  to  the  money  advanced  to  Mrs.  Jenner, 
his  Honour  said  that  he  must  treat  it  as  if  Morris  had 
advanced  37/.  IO5.  at  the  end  of  each  year,  commencing 
from  March,  1855,  up  to  March,  1858,  and  18/.  15«. 
in  September,  1858.    The  sum  of  37/.  10s,,  due  in 
March,  1855,  t.  e,,  before  the  judgment,  must  be  set 
off  in  diminution  of  the  judgment,   which  Equity 
would  consider  as  obtained  for  543/.  l%s,  10<£.  only. 
The  next  sum  of  37/.  10s.   must  be  set  off  firstly 
against  the  interest  on  the  548/.  18«.  10</.  accrued  up 
to  March,   1857,  and  if  there  should  be  a  surplus 
that  must  be  applied  in  diminution  of  the  principal ; 
and  80  on.     Webster's  charge  was  only  upon  the 
clear  residue  which  was  payable  to  Jenner,   for  it 
had  not  been  shown  that  Morris  had  notice  of  the 
charge,  and  the  payments  to  Mrs.  Jenner  were  not  a 
charge  on  the  judgment,  but  a  satisfaction  of  it  pro 
tarUo, 


Kinderaley,  V..C.  1  tuckkiss  v,  Aunsm. 
8, 9  Junk,  14  July,  1863.  J 


District  Parishes  —  New  ParisheS'-Bwm 
Marriages — Idcence. 


The  incumbent  ofa^'  district  parish  "  in  tchkk  Jasw 
and  marriages  have  been  allowed  by  fhs  EecUsiasticd 
Commissioners,  or  the  incumbent  of  a  **  nw  parisk," 
has  an  exclusive  right  to  publish  the  hanfu  and  Mmit 
the  marriage  of  two  persons  resideni  in  such  "didrid 
parish**  or  '*new  parish,;*  and  retain  tt«  fees  for  tkt 
same. 

When  a  licence  to  marry  at  a  paHiadar^rdiis 
in  proper  form,  the  minister  of  that  ehwt^  tMppcr- 
form  the  marriage,  and  retain  the  fee  for  the  tarn. 


This  was  a  special  case. 

From  time  immemorial  Prestwich-cnm-Oldhunb^ 
been  a  parish  containing  a  church  and  chnrchyarf, 
and  within  this  parish  had  been  a  parochial  cbpeliT. 
being  a  perpetual  curacy,  containing  a  chapel  ud 
chapelyard,  and  exercising  independent  paiocbiil 
rights.  Five  chapeb  of  ease  had  been  built  in  01(ta 
chapelry. 

By  an  order  in  council,  made  under  59  Geo.  3, 
c.  184,  and  dated  the  11th  of  March,  18SS,  *  district 
chapelry  was  assigned  to  each  of  the  ax  ch>^^^ 
and  it  was  ordered  that  marriages,  Ac.,  ahoulJ  be 
periformed  in  these  chapels,  and  that  fees  fot  the 
same  should  from  and  after  the  next  aToidaaw  of 
the  rectory  of  Prestwich-cum-Oldham,  belong  t9 
and  be  received  by  the  ministers  of  these  ^^ 
respectively. 

The  Rev.  R.  A.  Tuckniss,  one  of  the  pUintifeJJ'* 
incumbent  of  one  of  the  said  district  parishes^  cM 
St.  James. 

By  an  order  in  councQ,  dated  the  7th  of  October. 
1844,  under  6  &  7  Vict  c.  37,  five  new  districts  f^ 
formed  out  of  parts  of  the  districts  assigned  byu 
last-mentioned  order  to  the  chapel  of  Oldhsin,^ 
two  other  of  the  said  chapels  respectively,  «id  «  ^^ 
ordered  that  so  soon  as  a  church  •PJ^^*^ ..  ^,f 
Commissioners  should  be  built  in  anysoch  dism^' 
that  district  should  become  a  new  paridi  for  «^  • 


siastical  purposes.     Such  churches  have 


been  built 


in  the  dUtricts,  and  the  Rev.  J.  Bumstead,  the  0 
plaintiff,  was  at  the  date  of  the  hearing  perpetual 
of  one  of  them  named  Glodwikh.  ^ 

Since  the  aforesaid  orders  there  had  w^ 
avoidance  both  of  the  rectory  and  of  the  ptf*^ 

chapelry.  ,  ^ 

The  defendant  was  the  incumbent  of  the  cwf- 

of  Oldham.  „• 

The  questions  raised  by  the  special  case  y^ 

follows  : —  ,,.^^« 

Whether  the  defendant  was  entitled  *^  P^^^^^i, 
banns  and  solemnise  the  marriage  in  ^^^"Lj^of 
between  two  persons,  both  resident  withifl  tn« 
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the  "district  parishes,"  or  "new  parishes,"  aforesaid, 
and  to  receive  the  fees  in  respect  of  the  same.  And 
whether  if  a  licence  were  obtained  for  the  marriage 
of  such  persons  as  aforesaid,  at  the  said  Oldham 
Church,  the  defendant  was  entitled  to  solemnise 
such  marriage,  and  to  retain  the  fees  in  respect 
thereof. 

Olasse,  Q.C.,  and  Lindley,  for  the  plaintiffs,  cited, 
Fitzgerald  y.  ChampneySf  2  J.  &  H.  81 ; 
Hornby   v.    TosUcth  Park   Burial    Boards    81 

Beay.  52 ; 
Vaughan  y.  South  Metropolitan  Cemetery  Com- 
pany, IJ.  &  H.  256  ; 

58  Geo.  8,  c.  45,  s.  21,  28  ; 

59  Geo,  8,  c.  72,  s.  12, 17  ; 

4  Geo.  4,  c.  76,  s.  22,  26 ; 

5  Geo.  4,  c.  64  ; 

5  Geo.  4,  c.  72 ; 

1  &  2  Will  4,  c.  88  ; 

2  &  8  WiU.  4,  c.  61 ; 

1  &  2  Vict.  c.  49  ; 

3  &  4  Vict.  c.  60 ; 

6  &  7  Vict  c.  87  ; 

7  &  8  Vict.  c.  56  ; 

8  &  9  Vict  c  70  ; 

9  A;  10  Vict.  c.  68  ; 
11  &  12  Vict.  c.  71 ; 
14  ft  15  Vict.  c.  97  ; 

Cfoitgh  y.  Jotus,  9  Jur.  (n.  s.)  82 ; 
King  y.  Ahton,  12  Q.  B.  972  ; 

I>r,  Stephens,  and  /.  C.  TraiU,  for  the  defendant, 
commented  upon  the  various  Acts,  and  cited, 
Craven  y.  Sanderson,  7  Ad.  &  E.  880  ; 
Ball  y.  Cross,  1  Salk.  164 ; 

2  Stephens's  Laws  of  the  Clergy,  1161  ; 

1  Stephens's  Laws  of  the  Clergy,  255  note  ; 
Kennef  s  Parish  Antiquities,  594  ; 
8  Geo.  4,  c.  72,  s.  12,  17 ; 
6  &  7  Vict.  c.  34,  s.  15  ; 
19  &  20  Vict  c.  104,  s.  5. 

Glasse,  Q,C.,m  reply,  cited 
19  &  20  Vict  c.  55. 

KiNDEBSLEY,  V.-C,  Said,  as  to  St.  James,  that  the 
Act  of  58  Geo.  8,  c  45,  authorised  the  Ecclesiastical 
Commissioners  to  perform  two  operations  on  a  parish  : 
section  16  authorised  them  to  divide  a  parish  into 
separate  parishes  for  ecclesiastical  purposes,  and  sec* 
tion  21  authorisetl  them  to  divide  a  pariah  into 
ecclesiastical  districts,  to  be  called  district  parishes 
(section  24),  the  churches  or  chapels  of  which  were,  by 
section  25,  to  be  perpetual  curacies.  Section  27 
enacted  that  all  Acts  of  Parliament,  &c.,  relating  to 
banns  and  marriages,  should  apply  to  such  separate 
parishes  and  district  parishes  as  if  the  same  had  been 
ancient  separate  parishes.  59  Geo.  8,  c.  134,  autho- 
rised the  Commissioners  to  perform  a  third  operation 


on  a  parish,  as  section  16  gave  them  the  power  to 
assign  districts  to  chapels  under  stipendiary  curates, 
and  to  order  whether  banns  and  marriages  should 
be  had  in  any  such  chapels,  and  what  part  of  the 
fees  should  go  to  the  curate  thereof;  while  section 
17  enacted  that  all  Acts  of  Parliament,  &c.,  relating 
to  banns  and  marriages,  should  apply  to  those  chapels 
in  which  they  were  allowed  in  the  same  way  as  to 
ancient  distinct  parishes.  Under  this  Act  the  chapelry 
of  Oldham  had  been  divided  into  six  district  parishes 
in  each  of  which  banns  and  marriages  might  be 
performed,  and  the  fees  received  by  the  incumbent. 
Now  the  Act  of  the  59  Geo.  3,  c.  134,  s.  17,  was  the 
same  muUUis  mutandis  as  the  58  Geo.  8,  c.  45,  s.  15, 
and  put  those  district  parishes  on  the  same  footing  as 
ancient  parishes,  thus  giving  each  the  exclusive  right 
to  the  banns  and  marriages  of  two  persons  living 
within  it  This  view  of  the  case  was  strengthened  by 
the  8  Geo.  4,  c.  72,  s.  17. 

As  to  Glodwikh,  his  Honour  said,  that  by  6  &  7  Vict 
c.  37,  s.  9,  the  Commissioners  were  authorised  to  con- 
stitute districts  for  spiritual  puiposes  not  annexed  to 
any  church  or  chapel,  which  were,  by  section  15,  to 
become  new  parishes  upon  a  church  therein  being  con- 
secrated ;  and,  by  the  same  section,  it  was  made  lawful 
to  publish  banns  and  solemnise  marriages  in  the 
churches  of  such  new  parishes,  and  to  receive  fees  for 
the  same.  And  it  was  enacted  that  all  laws  relating 
to  banns  and  marriages  should  apply  to  such  new 
parishes.  Besides  this,  the  right  to  perform  the  banns 
and  marriages  of  two  persons  residing  in  those  districts 
had  already  been  taken  from  the  chapelry  of  Oldham 
by  the  ^^^  order,  and  certainly  was  not  restored  to  it 
by  the  second.  The  fees  would  in  both  cases  follow 
the  exclusive  right  to  perform  the  banns  and  mar- 
riages. 

As  to  the  marriage  by  licence,  the  minister  had 
nothing  to  do  with  the  residence  of  the  parties^the 
bishop  was  responsible  for  that ;  and  if  the  licence 
was  in  proper  form,  all  the  minister  had  to  do  was  to 
obey  it 


SThe  Leathss  Cloth  Cohpant 
(Limited)  v.  The  American 
Leather  Cloth  Company 
(Limited). 

Injunction — Trade-mark — **  PatenUd.^* 

An  injunction  granted  to  restrain  the  defendants 
from  using  a  trade-mark  made  in  colourable  imitation 
of  the  plaintiffs*  trade-mark,  where  the  plaintiffs*  trade- 
mark represented  the  goods  upon  which  it  was  stamped 
to  have  been  manufactured  by  a  firm  still  in  existence 
in  America,  but  of  whom  the  plaintiffs*  had  bought  the 
business  they  had  formerly  carried  on  in  Europe;  and 
where  the  plaintiffs*  trade-mark,  which  contained  the 
words  ** Tanned  LeaUier  Cloth,  Patented,*' was  stamped 
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cn  M  their  goooU,  tohethsr  patmUd  or  not,  and  whether 
ianiMd  or  not. 
Hall  V,  Barrows  (1  N.  R.  5iZ,)  commenUd  ujpcn. 

In  the  year  1852,  «  firm  trading  under  the  style  of 
J.  K  &  C.  P.  Crockett,  at  Newark  in  Xew  Jersey, 
in  the  United  States,  introduced  into  England, 
through  the  medium  of  the  firm  of  Dodge  &  firewater, 
the  manufacture  of  leather  cloth,  which  had  previondy 
obtained  considerable  celebrity  under  the  name  of 
**  Crockett's  Leather  Cloth." 

In  the  year  1854,  Itfeasrs.  Dodge  k  Brewster  dis- 
fiolved  partnership,  and  a  new  partnership  was  formed 
between  Messrs.  Dodge,  Bacon,  and  Giandonati,  under 
the  style  of  Dodge,  Bacon,  ^  Co.,  and  in  the  same 
year  Kr.  Bacon  became  a  partner  with  the  American 
firm  of  Crockctts,  the  name  ol  which  was  therenpon 
changed  to  Crocketts  &  Co. 

In  October,  1855,  Crocketts  &  Co.  dissolved  partner- 
8hix>,  and  with  other  persons  formed,  shortly  after- 
wards, a  joint-stock  company,  called  ''The  Crockett 
International  Leather  doth  Company;"  and  Messrs. 
Dodge,  Bacon,  k  Co.,  being  their  agents  in  England, 
established  for  them  a  manufactory  at  West  Ham,  in 
Essex,  aud  also,  previously  to  the  formation  of  such 
company,  took  out  on  their  behalf  certain  patents  for 
tanning  the  leather  cloth. 

In  the  year  1857,  the  Crockett  International  Com- 
pany resolved  to  sell  the  premises  at  West  Ham,  the 
patents,  and  the  goodwill  of  the  business,  and  the 
use  of  the  trade-marks  in  Great  Britain,  and  duly  con- 
stituted C  P.  Crockett  their  lawful  attorney  for  the 
purpose  of  carrying  out  soch  sale. 

In  the  same  year,  1857,  Messrs.  Dodge,  Bacon  & 
Co.  and  others  formed  "The  Leather  Cloth  Company 
(Limited),"  the  plaintiffs  in  the  present  suit,  for  the 
purpose  of  purchasing  the  factory  and  business  at 
West  Ham,  and  manufiiu^turing  leather  cloth.  Buch 
last-named  company  was  registered  on  the  21st  of 
May,  1857. 

As  a  preliminary  to  the  formation  of  the  "Leather 
Cloth  Company  (Limited)  "  an  agreement,  dated  the 
21st  of  May,  1857,  was  made  between  Messrs.  Bacon, 
Dodge,  Giondonati,  Lorsont,  and  C.  P.  Crockett,  as 
the  attorney  for  that  purpose  of  the  "  Crockett  Inter- 
national Leather  Cloth  Company,"  of  the  one  part ; 
and  John  Murray,  as  agent  for  the  intended  "  Leather 
Cloth  Company  (Limited)  **  of  the  other  part ;  whereby 
it  was  sgreed  that  the  parties  thereto  of  the  first  part 
should  sell,  and  the  intended  company  should  pur- 
chase, for  the  sum  of  20,0002.  the  patents  and  the  pro- 
cesses of  manufacture  of  the  leather  doth,  and  the 
manufactory  and  plant  at.  West  Ham.  And  it  was 
also  thereby  agreed,  that  the  parties  thereto  of  the 
first  part  would  not  directly  or  indirectly  cany  on, 
nor  would  they,  to  the  best  of  their  power,  allow  to 
be  carried  on  by  others,  in  any  part  of  Europe,  any 
company  or  manufactory  having  for  its  object  the 
Bumufibcture  or  sale  of  productions  similar  to  the  pro- 


ductions which  were  then  manufactured  in  the  ni 
business  at  West  Ham ;  and  would  not  oommviuctlt 
to  any  person  or  persons  the  means  or  procaies  i 
audi  manufacture. 

By  an  indentoie,  dated  the  8th  of  July,  1857,  mk 
between  Dodge  of  the  first  part,  the  Crockett  Iiita- 
national  Company — by  their  attorney,  C.  P.  CMett 
— of  the  second  part,  and  the  plaiiitiffs  of  the  thiid 
part,  Dodge  and  the  Crockett  Intenuitional  CampaBj 
assigned  to  the  plaintiffs,  their  suooeasois,  and  vb^ 
all  the  above-mentioned  inventions  and  letters  pttest, 
aud  the  privileges  thereby  granted,  and  the  exdnsrs 
benefit  aud  enjoyment  of  the  said  ijiTentioss  isA 
privileges.  And  C.  P.  Crockett,  as  such  attorney  is 
aforesaid,  thereby  granted  and  asmgned  to  the  plain- 
tiffs the  machinery,  tools,  and  fixtures  Wonging  to 
the  Crockett  International  Company  at  Vest  Ham 
and  the  goodwiU  of  the  business,  togethenciiK  f^ 
power  and  avihorUy  to  and  for  the  pUintiis  to  sk 
all  and  singular  the  trade-marks  theretofore  wed  by 
the  last-mentioned  company  in  the  conise  of  tli«ir 
business  at  West  Ham-  And  in  the  aune  indeataB 
were  contained  the  usual  covenants  for  title,  and  for 
further  assurance  to  the  plaintiffs  of  the  sole  and  the 
exclusive  use  and  enjoyment  of  the  aaid  inTention, 
goodwill,  trade-marks,  and  premises. 

At  the  date  of  the  purchase  before  mentioned,  the 

"  Crockett  International  Company  "  w»  aaihaA^'i 
for  some  time  previously  using  in  their  trade  a  cfft*ui 
trade-mark,  which  they  stamped  on  the  wUt  of  t^ 
leather  cloth  manufactured  by  them,  whether  \m 
or  not  The  tiade-mark  may  be  described  as  frflo«  ' 
It  displayed  a  drawing  of  what  is  usaaUyb»« 
"The  American  Eagle,"  immediately  sboT« which ^ 
printed  the  word  **Excelsior,"  and  hdow  wse  a 
words  following  :— 

"  Crocketts  &  Co. 

Tanned  Leather  Cloth, 

Patented  Jan.  24th,  '56. 

J.  R.  &  C.  P.  Crockett, 

Manufacturers. 

12  Yds."  .    ^^jg 

The  whole  being  surrounded  by  the  foUowiflfif*^ 

a  circular  form  :-^  cmmh 

"Crockett  International  Leather  ^^^^„ 

Newark,  NJUSA,  West  Ham.  ^^J^^ 
The  plaintiffs  after  the  purchase  still  ^^        , 

mark,  and  have  continued^  do  so  up  to  »»« P^ 

The  defendants  were  incorporated  m  ^ 
August,  1861,  and  adopted  the  trsde-mark  ^^.^ 
comphiined  of  by  the  plaintiffs  as  being  ^      ^ 
of  their  trade-mark,  which  has  been  before  a^^  ^ 

The   defendants'  trade-mark  may  ^  °** 

follows : —  km^ 

It  dispUyed  a  drawing  or  symbol  of  ^^^^^ 
Eagle,  above  which,  in  a  semicircle,  were  P  ^,  • 
words,  "  American  Uather  Cloth  Comply  <*V 
and  immediately  above  the  eagle  iwtf  pn«w* 
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"Superior,"  instead  of  the  word  "Excelsior/*  the 
following  words  being  printed  below  the  eagle  ^— 

"  Leather  Cloth, 

Manufactured  by  their  Manager, 

Late  With 

J.  R.  &  G.  P.  Crockett  *  Co. 

12  Yards, 

Old  Kent  Road,  London." 

The  defendants  produced  evidence  to  show  that  the 
plaintiffs  had  given  up  the  manufacture  of  tanned 
leather  cloth  altogether,  and  that  the  word  "patented" 
in  the  plaintiffs*  trade-mark  had  induced  a  number  of 
persons  to  believe  that  the  ordinary  untanned  leather 
doth  made  by  the  plaintiflDn  was,  in  feet,  a  patented 
article,  and  that  purchasers  had  been  induced  to  give 
a  higher  price  for  it  on  that  account.     Mr.  Thomas, 
the  manager  of  the  defendants*,   swore  in  his  affi- 
davit that  he  had  been  in  the  employment  of  J.  B. 
and  C.  P.  Crockett  &  Co.,  as  stated  in  the  defendants' 
trade-mark  ;  but  in  his  cross-examination  he  admitted 
that  he  had  only  been  in  the  employment  of  Messrs. 
Dodge  and  Brewster,  and  Dodge,  Bacon  ^  Co.,  but 
that  he  considered,  that  as  they  were  the  agents  of 
Crockett  &  Co.,   and  Mr.  Bacon  was  a  partner  in 
both  firms,  he  was  in  the  employment  of  J.  K  and 
C.  P.  Crockett  &  Ca 

The  plaintiffs  proved  that  about  one-tenth  of  their 
whole  manufacture  was  of  the  tanned  leather  cloth^ 
and  that  they  sold  such  cloth  at  a  higher  price  than 
their  ordinary  untanned  leather  cloth. 


Dickinson  (Sir  H.  Cairns,  Q,C.,  with  him),  for 
the  plaintiffs,  contended  that  the  defendants*  trade- 
mark was  a  colourable  imitation  of  the  plaintiffs',  and 
referred  to 

The  Leather  Cloth  Company  (Limited)  v.  Eirsck" 
feU,  1  N.  R.  551 ; 

ChurUm  v.  Doiiglas,  John.  174  ; 

Collins  Company  v.  Brown,  8  E.  &  J.  423 ; 

HaZl  V.  Barrows,  1  N.  R  643  ; 

Bury  V.  Bedford^  1  K.  R.  5  ; 

Bolty  Q*C.,  and  Fischer^  for  the  defendants,  con- 
tended, 

1st.  That  one  person.  A,  could  not  sell  to  B  the 
right  of  passing  off  B's  goods  as  A*s, 

harper  v.  Pearson,  3  L,  T.  (n.  s.)  547 ; 
Webster  v.  Webster,  3  Swans.  490  (n)  ; 
Jffall  V.  Barrouos,  loe,  cU, 
2nd.  That  the  use  of  the  word  *'  patented  "  in  the 
plaintifis'  trade-mark  was  a  fraud  on  the  pubHc, 
JEdelstm  v.  Viek,  11  Hare,  78  ; 
Flavel  V.  Harrison,  10  Hare,  4d7. 
3rd.  That  the  defendants'  trade^mark  was  not  aa 
imitation  of  the  plaintiffs'.    They  also  refened  to 
Crofl  T.  Day,  7  Beav.  232. 


Diekwson^  in  reply. 


Wood,  V.-C.,  siud,  that  in  this  case  three  questions 

arose : — 
1st.  Whether  the  right  to  use  this  trade-mark  could 

be  parted  with  I 

2nd.  If  it  could,  how  far  other  persons  than  the 
plaintiffs  were  left  in  possession  of  it,  so  that  it  could 
not  be  regarded  as  a  trade-mark  denoting  the  peculiar 
business  carried  on  by  the  plaintiffs  ? 

3rd.  Whether  the  pkintiffs  were  deprived  of  their 
right  to  relief  by  having  put  certain  words  referring  to 
letters  patent  upon  a  class  of  goods  not  made  conform- 
ably to  the  patent  ? 

Ist  First,  it  was  said  that,  in  consequence  of  a  recent 
decision  of  the  Master  of  the  Rolls,  the  parties  could 
not  part  with  the  trade-mark  in  the  manner  in  which 
they  purported  to  part  with  it  by  the  deed  of  1857, 
because  the  trade-mark  represented  on  the  face  of  it 
that  the  goods  so  marked  were  manufiwjtured  by  J.  R. 
and  C.  P.  Crockett,  at  Newark,  in  the  United  States, 
as  well  as  at  West  Ham,  Essex ;  whereas,  from  tho 
time  when  the  instrument  was  executed,  the  parties 
carrying  on  the  manufacture  were  not  J.  R.  and  C.  P. 
Crockett,  but  an  entirely  new  company,  who  did  not 
carry  on  business  in  the  United  States. 

Now  the  principle  on  which  the  Court  acted  in  these 
cases  was  correctly  and  clearly  laid  down  in  Perry  v. 
Truefitt  (6  Beav.  73) :  a  subsequent  passage  (p.  76) 
in  that  case  was  also  applicable  to  the  third  question 
in  the  present  case.  That  principle  was— that  the 
question  to  be  decided  in  these  cases  was  not  one  of 
propertv,  but  whether  or  not  the  act  of  the  defendant 
was  such  as  to  hold  out  that  his  goods  were  those  of 
another^person,  which  had  become  known  by  certain 
names  and  marks  attached  to  them. 

The  Master  of  the  Rolk  in  HaXl  r.  Barrows,  evi- 
dently referring  to  MillingUm  y.  Fox  (3  MyL  &  C. 
838),  land  that  class  of  cases,  observed  that  the  doctrine 
did  not  wholly  rest  on  fraud,  because  this  Court  would 
grant  an  injunction  to  prevent  the  use  of  a  trade- 
mark which  would  deceive  the  public,   although  it 
might  be  proved  the  defendant  had  no  fraudulent 
intent  in  making  such  use,  while  a  Court  of  Law  held 
that;  attraction  did  not  lie  unless  the  scienter  could 
be   proved.     Even   in  these    cases,    however.    His 
Honour  thought  the  true  principle  was,  that  whereas 
a  Court  of  Law  held  that  a  defendant  had  not  made 
himself  liable  to  an  action  where  malus  animus  did 
not  exist,  yet  this  Court  held  him  to  be  committing  a 
fraud  if  he  continued  to  do  that  which  was  contrary  to 
the  plaintiff'sysole   right,  after  the  proceedings  had 
informed  him  of  the  plaintiT  s  rights,  and  thus  the  case 
might  be  put  in  substance  as  founded  on  the  Court's 
jnrisdiction  of  preventing^  fraud  by  one  person  on 
the  rights  of  another. 

The  Master  of  the  Rolls  had  also  made  some  obser- 
yations  on  a  particular  class  of  cases  in  which  tho 
right  might  be  brought  very  near  to  a  right  to  pn>- 
perty  (thou^  even  then  his  Honour  doubted  whether 
it  would  exactly  amount  to  what  this  Court  would 
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consider  as  property)  ;  those  cases,  namelyi  in  which 
the  manufactiire  had  derived  its  merits  from  a  par- 
ticular locality.      Thus,   in    foreign  countries,   if   a 
vineyard  had  acquired  reputation,  and  the  initials  of 
the  vineyard  were  stamped  on  the  wine,  a  sale  of  the 
vineyard  would  include  the  right  to  use  the  mark : 
and  the  Court  would  prevent  any  person  other  than 
the  owner  of  the  vineyard  from  indicating  his  wine 
to  be  the  growth  of  that  particular  land.     It  was 
argued  that  the  present  mark  fell  within  that  prin- 
ciple. But  in  reality  the  present  question  was  different, 
being  this  ;  whether  a  mark,  which  had  been  used  by 
a  person  named  Crockett,  to  denote  goods  manufac- 
tured by  him,  and  which  had  acquired  some  repu- 
tation, could  be  used  after  that  person  had  ceased  to 
make  the  article.     If  he  were  to  hold  that  it  was  not 
competent  for  a  person  who  had  acquired  a  reputation 
in  his  trade,  in  parting  with  it  to  persons  who  were 
to  carry  on  the  same  manufacture  at  the  same  place, 
and  in  the  same  way  (for  here  there  was  a  secret  which 
was  not  to  be  divulged),  to  allow  his  name  to  continue 
in  the  business,  he  should  be  striking  at  an  enormous 
number  of  cases  as  fraudulent.     Thus,  the  partners  of 
Child's  Bank  would  be  guilty  of  fraud  in  using  the 
name   of   Child,    there    being   no    partner   of  that 
name  in  the  firm.      Again,  he  did  not  doubt  that 
Morrison's  Pills  would  be  protected  by  the  Court, 
as  they  had  already  been  several  times,  though  no 
person  of  the  name  of  Morrison  was  now  entitled  to 
manufacture  them. 

His  Honour  held,  therefore,  that  the  plaintifis  were 
perfectly  entitled,  having  made  the  purchase,  to  use 
that  trade-mark  which  had  been  used  at  the  time  by 
those  who  parted  with  the  business  to  them. 

2nd.  As  to  the  second  question.  It  had  been  said 
that,  at  all  events,  no  one  could  come  to  the  Court 
and  say,  he  was  entitled  to  a  trade-mark  when  some- 
body else  was  entitled  to  use  it  just  as  much  as  him- 
self, and  that  not  even  as  against  a  wrong-doer,  could 
the  Court  in  that  case  interfere.  The  question  had 
been  considered  in  the  case  of  Jknt  \,  Turpin 
(2  J.  ft  H.  139),  which  had  presented  greater  difficul- 
ties than  did  the  present  one.  The  whole  jurisdiction 
of  the  Court  rested  upon  this,  that  B  was  not  fraudu- 
lently to  palm  off  his  goods  as  the  manufacture  of  A. 
If  the  mark  which  a  man  said  denoted  his  goods  did 
not  denote  them  any  more  than  it  denoted  the  goods 
of  thirty  or  forty  other  persons  (which  was  the  point  in 
SaUy  V.  Hill,  2  N.  R.  265),  the  Court  would  find  it 
exceedingly  difficult  to  interfere  ;  but  where,  as  inDeTi^ 


3rd.  The  third  point  had  given  his  Honour  g»it 
uneasiness,  as  he  strongly  felt  the  necesaty  of  ]M^ 
plaintiffs,  who  came  into  this  Coxart  to  be  relieTed&rn 
fraud,  to  acts  of  good  fidth  on  their  part    The  i^.  i 
Flavel  V.  Harrison  (10  Hare,  467,)  was  the  first  in tM 
the  Court  had  refused  an  injunction  because  the  peivii 
had  marked  his  goods  '* patented**  when  theyveieLX 
patented,  and  his  Honour  would  certainly  follov  tk 
case  in  any  similar  to  it.     The  other  case  was  tkt  i 
Edelsttn  v.  Tick  (11  Hare,  78,)  where  the  plaintiff  con- 
tinued the  use  of  the  word  patent,  without  giring  th« 
date  of  the  patent,  long  after  such  patent  haderpirfi 
That  did  not  appear  to  be  a  case  where  it  could  h 
said  that  the  plaintiff  had  acted  fnudokntlr.   Hie 
plaintiff  there  had  continued  his  original  trade-mark 
on  certain  articles  after  the  patent  had  expired  mthoat 
alteration,  it  being  well  known  that  an  alten^onin* 
trade-mark  was  a  serious  matter  to  a  man  who  lisi 
once  established  a  mark  in  the  trade. 

In  the  present  case  a  patent  for  tanned  leather  ckh 
had  been  taken  out  for  the  Crockett  IntematioDal  Cdi- 
pany  on  the  14th  of  January,  18i6,  and  after  U 
date,  not  the  plaintiffs,  but  the  company,  had  added 
to  their  trade-mark  the  words  "tanned  leather  doth, 
patented  January  24th,   1856.*'    This  mark  was  pnt 
on  all  their  goods;  in  strictness  it  would h»« |>««tt 
better  if  it  had  only  been  put  on  the  paUntedM^*:!^ 
But  any  one  looking  at  the  cloth  conld  tell  it  once 
whether  it  was  tanned  or  not    Tomakethcmarter 
more  clear,  he  would  suppose  the  words  to  be   p- 
leather  cloth,  patented  ;"  then  any  purchaser  wodd 
be  able  to  see  at  once  whether  the  aitide  he  vis 
buying  was  gilt  or  not     If  he  saw  that  there  wm  b« 
gilding  he  would  be  led  to  inquire  what  the  ni««i^ 
of  the  mark  was,  and  would  be  informed  that  i« 
vendor  had  a  patent  for  gUt  leather  doth,  but  pt 
his  trade-mark  on  all  his  goods.    Now  in  the  prea* 
case  the  date  of  the  patent  was  gi?en ;  any  ?««* 
might  [refer  to  it,  and  would  find  that  it  was  only  ^^ 
tanned  leather  cloth,  and  if  the  article  he  was  bajing 
was  not  tanned,  he  would  not  be  deceived  into  supp 
ing  that  it  was  patented.     The  phuntifla  under  these 
circumstances  had  not  been  guilty  of  niisrepreaenta  i 
Evidence  had,  however,  been  given  that  pewo^s 
given  a  higher  price  for  this  article,  becanse  they^ 
posed  it  to  be  patented.   ThepubUcmnsthesappo^ 
however,   to  have  ordinary  discretion.    In  |J^*  ,  ^ 
place,  seeing  that  the  -mark  was  not  simply  ''^^^ 
doth  patented,"  but  "tanned  leather  doth  patent^ 
the  publicTcould  not  be  heard  to  say  that  they  ^ 
deceived  if  they  bought  leather  doth  without  tf. 
on 


V.  Thorribury,  two  sons  of  a  testator,  or  two  partners   ^^^..^ ^    ^^-^ 

»ep*rated,  and  each  of  them  manufactured  goods^under  1  tanning   on   it;    and,    further,    this  was  no 
the  same  name,  which  they  were  both  entitled  to  use,    only  leather   cloth   in  the  market    If  it  ^. 
his  Honour  had  a  strong  opinion  that,  as  against  a  j  they   would   probably   have   been  led  into       ' 
wrong-doer,  either  might  bring  an  action.  The  present !  but  there  was   abundance  of  leather  doth,  tb»^ 
was  not  so  difficult  a  case,  as  nobody  but  the  pUintiffs  '  little  ianrud  leather   cloth,  because  no  one  f 
had  used  the  name  of  Crockett  &  Co.,  in  England,  '  make  that  without  infringing  the  plaintiff's  l« 
from  the  date  of  the  assignment  until  1861,  and  he   Under  these  circumstances  he  must  hold  that,  thoi^^ 
did  not  think  this  ground  of  defence  would  prevaiL       i  it  would  have  been  better  never  to  hate  pw 
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mark  on  leather  doth  that  was  not  tanned,  yet,  aa 
nobody  was  deceived  in  regard  to  the  tanning,  the 
mark  might  he  taken  to  be  a  description  of  that  which 
was  not  tanned  and  not  sold  as  a  patented  article. 

M7t«&.— Restrain  the  defendants  from  selling,  or 
exposing  for  sale,  or  procniing  to  be  sold,  any  leather 
cloth,  or  any  fabric  or  patented  article  similar  thereto 
havuig  affixed  thereon  stamps  or  trade-marks  with  the 
name  J.  R.  and  C.  P.  Crockett,  or  the  name  of 
Crockett  &;  Co.  introduced  therein  in  such  manner  as 
by  colourable  imitation  or  otherwise  to  represent  the 
fabric  or  article  manufactured  or  sold  by  the  defendants 
as  beiog  the  Bame  £a.bric  or  article  as  that  manufactured 
and  sold  by  the  plaintiffs,  or  as  being  the  fabric  or 
article  known  as  "  Crockett's  Leather  Cloth." 

Wood,    V  .-C.     )     HOTTEN  V.  AbTHUE. 

9  July,  1863.      i 

Injunction — Copyright — Catalogue  of  a 

Bookseller. 

An  injunction  was  granted  on  a  motion  to  restrain  a 
hookseller  from  piiblishing  a  descriptive  catalogue  of  the 
hooks  which  he  had  on  sale,  in  which  he  had  adapted 
and  copied  the  descriptions  of  the  same  hooks  compiled 
hy  another  hookscller  for  a  similar  catalogue. 

The  plaintiff,  a  bookseller,  had  published  a  catalogue 
of  the  books  which  he  had  on  sale,  giving  in  such 
catalogue  a  short  description  composed  by  himself 
of  the  contents  of  each  of  the  works  enumerated. 
He  had  brought  out  three  editions  of  such  catalogue, 
and  at  the  time  of  filing  the  bill  was  on  the  point  of 
publishing  a  fourth.  The  editions  were  duly  regis- 
tered at  Stationers'  Hall. 

Shortly  before  the  plaintiff  filed  his  bill  he  discovered 
that  the  defendant  Arthur  had  published  a  similar 
catalogue,  in  which  he  had  in  many  places  copied  the 
descriptions  of  the  books  verbatim  from  the  plaintiff's 
catalogue,  and  in  other  places  had  only  colourably 
altered  the  plaintiff's  description. 

The  defendant  produced  evidence  to  show  that  it 
was  the  custom  in  the  trade  for  booksellers  to  compile 
their  catalogues  from  catalogues  published  by  other 
booksellers,  and  that  such  catalogues  were  not  con- 
sidered by  the  trade  to  be  the  subject  of  copyright, 
and  that  no  objection  had  ever  been  previously  made 
against  such  catalogues  being  copied. 

Sir  H.  Cairns,  Q.C.,  and  E.  B.  Lovell,  now  moved 
on  behalf  of  the  plaintiff  for  an  injunction  to  restrain 
the  defendant  from  selling  or  distributing  any  cata- 
logues containing  any  matter  compiled  or  written  by 
the  plaintiff.  They  pointed  out  the  great  resemblance 
between  the  two  catalogues,  and  the  fact  that  where 
errors  occurred  in  the  plaintiff's  catalogue,  similar 
errors  were  to  be  found  in  that  published  by  the 
defendant    They  cited, 

Matoman  v.  Tegg,  2  Russ.  385. 


Tripp  and  Maenaughten,  for  the  defendant  Arthur, 

cited, 

Sawnders  v.  SmUh,  3  Myl.  &  C.  711,  728  ; 
Bramwell  v.  EolconihCy  8  Myl.  &  C.  787  ; 
Sweet  V.  Benning,  11  C.  B.  459. 

Bristawe  appeared  for  the  printers,  who  had  been 
made  defendants. 

Wood,  V.-C,  without  hearing^  a  reply,  said  that 
there  could  be  no  doubt  about  the  case.  A  catalogue 
of  rare  and  interesting  books,  containing  short  descrip- 
tions of  the  contents  of  the  works,  was  undoubtedly 
entitled  to  the  protection  afforded  by  the  copyright 

Acts. 

The  description  of  the  contents  of  the  books  might 
induce  persons  to  buy  the  works  mentioned.  If  it  had 
been  the  case  of  a  person  making  it  his  business  to 
prepare  such  catalogues  for  booksellers,  and  obtaining 
his  living  by  so  doing,  could  any  person  be  allowed 
to  copy  such  a  book  I  When  such  a  person  had 
prepared  a  catalogue  for  one  bookseller,  might  another 
bookseller  use  what  parts  he  pleased  of  it  without 
making  any  compensation  to  the  original  composer 
for  the  time  and  labour  he  had  bestowed  on  it  ?  and 
did  it  make  any  difference  that  the  bookseller  was 
himself  the  author  of  the  catalogue  ?  To  take  the  case 
which  had  been  mentioned  in  argument,  of  the  cata- 
logue of  pictures  compiled  by  Dr.  Waagen,  which  gave 
a  description  of  the  pictures  and  a  short  account  of 
their  history,  it  could  not  be  said  that  the  owners 
of  such  pictures  or  any  one  else  had  the  right  to 
publish  the  description  or  history  compiled  by  Dr. 

Waagen. 

Here  the  catalogues  were  guides  to  purchasers,  and 
were  in  themselves  valuable.  It  had  been  objected, 
on  the  part  of  the  defendant,  that  the  extracts  had 
been  taken  from  the  previous  editions  of  the  catalogue 
published  by  the  plaintiff,  and  that  such  previous 
editions  were  now  valueless  to  the  plaintiff  on  account 
of  his  [new  editions,  which  were  greatly  improved ; 
but  the  same  argument  would  apply  to  all  books.  It 
could  not  be  said  that  because  Lord  St  Leonards 
had  published  new  editions  of  his  valuable  works  any 
one  could  pirate  or  copy  the  older  editions. 

The  only  real  question  in  the  case  was  as  to  the 
quantity  of  matter  which  had  been  copied.  The 
instances  appeared  to  bo  very  numerous,  and  to  be 
quite  sufficient  to  afford  ground  for  relief. 

The  present  was  not  a  case  where  the  defendant  had 
compiled  his  catalogue  from  four  or  five  others,  or  had 
exerted  his  own  ingenuity  to  collate  from  different 
catalogues  the  best  descriptions  of  the  various  books. 
It  was  not  like  a  case  which  he  had  had  before  to  con- 
sider, in  which  the  defendant  had  compiled  a  French 
dictionary  from  numerous  other  dictionaries,  and  had 
taken  great  pains  to  extract  the  best  parts  from  each 
of  them,  or  in  fact  had  used  them  as  authorities  in  his 

research. 
If  the  defendant  relied  on  his  bona  fides,  his  original 
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manuscript  would  have  been  important  evidence,  and 
should  have  been  produced.  In  the  French  dictionary 
case  (Spurs  v.  Broum,  6  W.  R.  352),  the  original  manu- 
script of  the  defendant  was  produced,  and  proved  con- 
clusively that  he  had  expended  great  labour  in  the 
preparation  of  his  dictionary,  and  had  not  merely  copied 
the  plaintiff's  dictionary.  His  Honour  was  of  opinion 
that  the  plaintiff  was  entitled  to  the  injunction  asked 
for  until  the  hearing  of  the  cause. 


Practice — Motion  to  Dimim  for  want  cf 

Frotecutum, 

A  defendant  is  eniiUed  to  have  the  plaintiffs  bill 
dismissed  for  ivant  of  prosecution,  notwiihstanding  there 
is  an  order  against  the  plaintiff  for  the  payment  of  the 
costs  of  a  former  suit  which  he  cannot  obey. 

But  the  defendant  is,  under  no  circumstances,  entitled 
to  have  the  plaintiff" s  biU  dismissed  for  wanlof  pro- 
seciUion  before  the  time  limited  for  thai  purpose  by  the 
Consolidated  Orders  has  elapsed. 

Previously  to  the  institution  of  this  suit— namely, 
on  the  12th  of  Februaiy,  1863,— a  demurrer  by  Govett, 
reported  in  the  suit  of  Ernest  r.  Partridge,  1 N.  R.  425, 
the  same  person  being  plaintiff  in  both  suits,  had  been 
allowed  with  costs.  The  bill  in  the  present  suit  was  filed 
on  the  9th  of  March,  1868.  Interrogatories  were  served 
ten  days  afterwards,  and  on  the  27th  of  March  an 
order  was  made  in  Chambers  in  the  present  suit  that 
the  defendant  Govett  should  have  one  month's  time  to 
plead  answer,  or  demur,  not  demurring  alone  to  the 
present  bifl,  after  the  plaintiff  should  have  tendered 
or  paid  to  the  defendant  Govett  the  costs  of  the  former 
suit. 

The  plaintiff  had  not,  at  the  date  of  the  present 
motion,  tendered  or  paid  such  costs  to  the  defendant, 
and  no  ftirther  steps  had  conaec[uently  been  taken  in 
the  suit. 

Shebheare,  on  behalf  of  the  defendant,!  now  moved, 
in  pursuance  of  notice  given  on  the  16th  of  June  kst, 
that  the  phuntiff 'a  biU  ahould  be  dismissed  with  costs 
for  want  of  prosecution.    He  cited, 

The  Princess  of  Wain  v.  Lord  Uoerpoti^  &  a w^r>» 

567; 
iairfowr  y.  Bokofnbe,  11  Beav.  624. 

^  Oex,  and  ff anting,  on  behalf  of  the  plaintiff 
opposed  the  motion,  on  the  ground  that  the  i^aintiff 
was  entitled  to  a  reasonable  time  within  which  to  pay 
the  costs  of  the  former  suit>  and  cited, 
PiOsett  y.  Logan,  5  Ves.  702  ; 
Wild  y.  ffobson,  2  V.  &  B.  108  ; 
Fort  v.  Bank  sf  England,  10  Sim.  616. 
Beside^  as  the  notice  to  dismiss  wm  given  on  the 
16th  of  June,  that  notice,  aUowing  for  the  vacations, 


was  premature,  on  the  assumption  that  the  suit  took 
its  natural  oouxse ;  and  the  motiiHi  ought,  theie^ 
to  be  refused. 

Shebbeare  in  reply. 

Wood,  Y.  -C,  said  there  oould  be  no  doabt  tnt  tk 
in  a  case  situated  like  the  present,  thedefenduitklt 
right  to  have  the  plaintiff^s  bill  dismissed  for  mot  of 
prosecution,  provided  the  defendant  csme  tt  the  rigiit 
time,  but  that  the  order  made  did  not  enable  the  defen- 
dant to  have  the  bill  dismissed  for  wont  of  proseciitia 
before  the  time,  when  he  would  be  entitled  to  br; 
it  so  dismissed  if  the  suit  had  gone  on  in  the  osasl 
course.  At  the  same  time  the  order  nude  br  tie 
Court  could  not  give  the  plaintiff  a  ri^t  to  hare  the 
proceedings  stayed  indefinitely  until  he  chose  to  pay 
the  costs. 

Minute, — Plaintiff  to  pay  the  costs  of  the  former 
suit  oa  or  before  the  9th  day  of  Noremiber  seit ; 
if  not  then  paid,  the  bill  in  the  present  suit  to  be 
dismissed  with  costs. 

NoU.—Qee 
Ponsardin  v.  Stear,  ante,  p.  476. 


Wood,V..a  )    Boyp,.  Bom 
11  July,  1863.    ) 

Will — Construction — lhid>le  P&tim. 


The  testator  by  h4s  tHU,  btqueathei  187,5061  ^ 
trustees  in  trust  for  A  for  life,  and  after  his  itaoi » 
trust  to  rense  5000«.  for  each  of  suth  ywn^cW** 
of  A  as  therein-mentioned,  and  subfeel  Aertto  vf^  ^ 
trusts  therein-^menHoned*  In  a  suhsifvmtF^  ^ 
waihe  bequeathed  one-Jifth  if  his  rmintfry  fi^ 
estate  upon  the  trusts  thereinbefore  deeUtrei  cmff^ 
the  sum  of  187,6002.  .•— - 

Held,  that  the  younger  ehUdren  wn  nut  9^  ^ 
two  charges  of  5000Z.  each, 

Hiadle  v,  Taylor  (5  DeG.M.A  G.  W7),>fi^»«^ 

Walter  Boyd  by  his  will,  dated  the  21st  rfl"*^* 
1833,  bequeathed  the  sum  of  187,500^.  »  ^'o***  ^ 
trust  to  invest  as  therein-mentioned,  and  to  P7^ 
dividends  of  such  investments  to  his  sob  Sobert  &?<l 
during  his  life,  and  after  his  decease  upon  tnst  top*^ 
out  of  such  sum  of  187,600?.  the  sum  of  5000/- 1^ 
each  of  such  younger  children  of  Kobert  Boja** 
therein-mentioned,  and  to  stand  possessed  of  ^ 
residue  of  the  sum  of  187,600/.  upon  trust  for  ^^^ 
Boyd,  the  younger,  for  life,  and  then  upon  the  tn»* 
therein-mentioned.  After  bequeathing  the  sani  * 
14,000/.  to  each  of  his  four  daughters,  in  additkfl « 
the  16,000/.  given  to  each  on  her  maniage,  he  m^ 
the  residue  of  his  personal  estate  into  fire  eqwlj*®^ 
and,  alter  bequeathing  four  of  such  parts  to  his  f<*' 
daughters  respectively,  he  bequeathed  fte  i«»*°^ 
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<iiie-fifth  part  of  the  residue  of  his  personal  estate 
to  his  said  trustees  upon  sack  trosts  and  under  and 
subject  to  such  powers  and  provisionB  as  were  ex- 
pressed concerning  the  sum  of  187,5002.  and  the 
stocks,  funds,  and  secnrities  upon  which  the  same 
might  be  invested,  or  such  of  the  said  trusts,  powers, 
and  provisions  as  should  be  snbosting  or  capable  of 
taking  effect. 

The  testator  died  on  the  18th  of  September,  1887, 
and  Bobert  Boyd,  the  first  tenant  for  life  of  the  sum 
of  187,500/.,  died  on  the  16th  of  Januaiy,  1863, 
leaving  his  eldest  son,  Walter  Boyd  the  youager,  and 
seven  younger  children  him  surviving. 

The  bill  in  this  suit  was  filed,  shortly  after  the  tes- 
tator's decease,  for  the  administration  of  his  estate. 
The  question  whether  the  seven  younger  children  of 
Robert  Boyd  were  each  entitled  to  two  charges  of 
5000/.,  was  now  raised  by  a  petition  presented  in  the 
suit. 

Daniel,  Q.C.,  and  C.  Parke,  appeared  for  the  peti- 
tioners, the  younger  children,  of  Robert  Boyd,  and 
contended  that  each  of  such  younger  children  were 
entitled  to  two  sums  of  5000/.  each.    They  commented 

upon, 

BindU  T.  Taylor,  5  Be  O.  M.  ft  G.  577; 

Stanley  v.  Stanley,  2  J.  ft  H.  491. 

Oifford,  0,0,,  and  FUxhugh,  for  Walter  Boyd  the 
younger. 

Wilcock,  Q.C.,  and  Nalder,  for  the  trustees. 

Wood,  Y.-C,  said,  that  the  case  was  governed  by 
Lord  Cranworth*s  decision  in  ffindle  v.  Taylor.  The 
scheme  of  the  will  in  the  present  case  furnished 
an  additional  reason  for  his  coming  to  the  conclu- 
sion arrived  at  in  that  case.  The  testator  was 
making  a  provision  for  his  family  :  first,  he  provided 
for  his  son ;  he  then  made  up  each  of  his  four 
daughters*  fortunes  to  80,000/.,  and  then  he  divided 
the  residue  of  his  estate  into  five  equal  shares ;  one  of 
which  he  gave  to  each  of  his  daughters,  and  the  other 
one-fifth  share  he  bequeathed,  by  reference  to  the  former 
bequest,  for  the  benefit  of  his  son.  The  principle  laid 
down  by  Lord  Cranworth,  that,  in  cases  where  trusts 
are  declared  by  reference  to  the  trusts  of  a  prior  fund, 
such  limitations  ought  not  to  be  construed  so  as  to 
multiply  the  charges  which  had  been  made  on  such 
prior  fimd,  was,  his  Honour  thought,  especially  ^appli- 
cable to  the  present  case.  The  trusts  of  the  sum  of 
187,500/.  were,  after  the  decease  of  Bobert  Boyd,  for 
the  benefit  of  Walter  Boyd  the  younger,  subject  to 
the  charges  for  the  younger  children  of  Robert  Boyd ; 
therefore,  the  residue  would  be  held  upon  the  same 
trusts  as  the  187,500/.,  but  would  not  be  subject 
to  any  charge  for  the  benefit  of  the  younger  children, 
each  of  whom  would  only  be  entitled  to  one  stum  of 
6000/. 


Wood,  V.-C. 

15  July,  1863. 


t 


Se  Tx7KBUT*B  Estate. 


Praettce—Ifecues  and  Sales  of  Settled  Estatei 
Act,  8, 37 — Jointure — JSxaminationof  Married 
Woman. 

A  married  vwrnam  enUUUd  to  a  joUUwre  charged  o» 
seUled  estates  must  he  examined  under  1M  37<&  sedMn 
of  the  Leases  and  Sales  of  Settled  Estates  A  d. 

Upon  an  application  under  the  Act  the  examination 
wu  allowed  to  he  taken  after  the  order  was  made  on 
the  petition,  hut  he/ore  it  toas  drawn  up,  the  peti' 
tion  heing  ordered  to  he  mentioned  again  after  the 
examination. 

This  was  a  petition  for  the  sale  of  certain  estates, 
which,  on  marriage,  had  been  settled  on  the  husband 
for  life,  with  a  power  of  jointuring  his  wife,  which 
power  had  been  exercised  by  him. 

The  order  was  made  on  the  petition  without  any 
examination  of  the  married  lady  being  taken :  the 
registrar  refused  to  draw  it  up  without  such  examina- 
tion. 

C.  M.  Roupell  mentioned  the  petition  to  the  Court, 
and  urged  that  section  87  of  the  Leases  and  Sales  of 
Settled  EsUtes  Act  applied  only  to  cases  where  the 
property  was  settled  on  the  wife.  Here  it  was  settled 
only  on  the  husband,  and  the  examinatioa  of  the  wift 
as  to  her  jointure  was  unnecessary. 

[Wood,  V.-C,  not  assenting  to  this  view  of  ths 
case,] 

He  then  cited. 
Me  Foster,  1  De  O.  ft  J.  88«, 
and  applied  that  the  examination  might  be  taken  by 
a  country  solicitor  residing  in  the  neighbourhood  of 
the  petitioners,  and  that  the  order  might  be  dated  the 
day  after  the  examination  was  taken. 

Wood,  V.-C,  granted  leave  that  the  examination 
should  be  taken  as  requested,  but  said  the  petition  must 
be  mentioned  again  after  the  examination.  The  ex- 
amination would  be  a  mere  pretence  if  the  lady  knew 
that  the  order  was  already  made. 


Holroyd,  Comr.  i  j^godoy. 

11  JVLT,  1868. 


} 


Discharge  from  Custody  —  Writ  of  Capias  to 
hold  to  Bail — ll2th  section  of  Bankrupt  Law 
Consolidation  Ad,  1849. 

A  debtor  in  custody  by  virtue  of  a  writ  of  capias  to 
hold  to  bail,  wiUnothe  rdeased  hy  the  CouH  of  Bank- 
ruptcy under  the  112t&  section  of  the  Bankruptcy  Con- 
solidaHon  Act  of  lZi9. 

This  was  an  application  by  Lawremce  (solicitor), 
under  the   112th  section  of  the   Bankruptcy  Law 
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Consolidation  Act,  1849,  for  the  release  from  cus- 
tody of  Emmanuel  Godoy,  commonly  called  Prince 
Godoy,  a  prisoner  for  debt  in  charge  of  the  Sheriff 
of  Middlesex  at  Cursitor-street.  The  bankrupt  had 
been  aires t^d  under  a  capias  to  hold  to  bail,  issued 
out  of  the  Court  of  Exchequer,  upon  an  affidavit 
that  he  was  about  to  leave  the  country.  No  attempt 
had  been  made  since  his  arrest  to  set  aside  the  writ 

Edwards    (solicitor)    appeared   for  the   detaining 
creditor. 

His  Honour  said  that,  under  the  circumstances, 


he  could  not  interfere  with  the  proceedings  ia  the 
Court  of  Exchequer.  This  differed  from  an  (»dimy 
arrest  by  a  capias  ad  saUsfacitndumj  in  which  case  tba 
was  no  imputation  on  the  bankrupt ;'  bat  in  the  u» 
of  a  capias  to  hold  to  bail,  a  probability  was  'vmM 
of  a  bankrapt  leaving  the  country,  and  here  t^ 
bankrupt  had,  it  appeared,  been  intercepted  as  he  m 
about  to  leave  the  country. 

His  Honour  further  said  that  appUcation  to  aHw 
the  bankrupt  to  put  in'  bail  must  be  made  to  the  Juiifs 
who  directed  the  writ  to  issue,  to  whom,  in  tiie  i\sm 
of  consent,  he  must  leave  the  matter. 


COMMON   LAW. 


)    Ellis  v.  The  Mayor, 


C.P. 

26,  28  Jan.  6  July,  1863.  )     &c.,  op  Bridgxorth. 

Removal  of  Market-^Right  to  Erect  StaUs. 

Prom  time  immemorial  till  lately,  a  market  was 
held  in  the  High  Street  of  the  borough  of  B.  The 
market  belonged  to  the  corporation  of  £.,  who  were 
also  lords  of  the  manor  in  which  the  borough  was 
situate.  The  owners  and  occupiers  of  the  houses  in  the 
said  street  had  from  time  imm^norial  erected  on  market 
days  stalls  (opposite  to  their  respective  houses,  and 
exposed  thereon  goods  for  sale  in  the  market,  or  let  the 
stalls  to  others  who  had  done  so,  free  from  any  payment 
for  stallage  or  tolls,  although  tolls  were  taken  of  similar 
produce  exposed  in  the  market  elsewhere.  The  corpora- 
tion moved  the  market  to  another  place  within  the 
borough  at  some  distance  from  the  High  Street  .'— 

Held,  that  the  owners  of  the  houses  were  entitled  to 
compensation  from  the  corporation  for  the  consequent 
injury  to  their  right. 

This  action  was  tried  in  Shropshir©,  at  the  Spring 
Assizes  of  1862,  and  a  verdict  was  entered  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  a 
special  case.  The  material  facts  of  the  case,  and  the 
nature  of  the  argument,  appear  in  the  judgment  of  the 
Court 

Buddleston,  Q.  0,  (Gray  with  him),  for  the  plaintiff, 
referred  to, 

Dixon  V.  Robinson,  8  Mod.  108  ; 

Curwen  v.  Salkeld,  8  Eas^  588  ; 

The  King  v.  Starkey,  7  A.  &  E.  95  ; 

The  King  v.  CotUrUl,  1  B.  &  A.  67 ; 

Rose  V.  Oroves,  5  M.  &  G.  613  ; 

Wilkes  V.  The  Hungerford  Market  Company,  2 

Bing.  N.  C.  281 ;  s.  c.  2  Scott,  446  ; 
Moseley  v.  Pierson,  4  T.  R.  104  ; 
Dent  V.  Oliver,  Cro.  Jac.  122  ; 
Tyson  v.  Smith,  9  A.  &  E.  406. 


Phipson,  Q.  C.  (Dowdeswell  with  him),  for  the  defen- 
dants, cited, 

The  Public  Health  Act,  1848, 11  k  12  Yict  c,  6?, 

8.  139 ; 
The  Local  Qovemmewt  Act,  1858,  21  *  22  Vict 

c.  98,  s.  50 ; 
De  Rutzen  v.  Lloyd,  5  A.  &  E.  456 ; 
Lockwood  V.  Wood,  6  Q.  B.  81 ; 
Mayor  of  Northampton  v.  Ward,  1  TO®,  V!i1'y 
Ackroyd  v.  Smith,  10  C.  B.  164  ; 
Jones  V.  Richard,  6  A.  &  E.  630 ; 
Clayton  v.  Corby,  6  Q.  B.  415 ; 
Fitch  V.  Rawlings,  2  H.  Bl.  894 ; 
Keppel  V.  Bailey,  2  Myl.  &  K.  517; 
Com,  Dig,  "Grant,"  E  14; 
Bac,  Abr,  "Grant,"  8. 

ffuddleston,  Q.C,  in  reply,  cited, 

Yard  v.  Ford,  1  Mod.  69 ;  2  Wms.  Swrnill^J 
2  RolU's  Abr.  140  ; 

1  Ch,  LitL  114  b;  and  Co,  Litt,  book  iL  c  11» 
8.  184 ; 

2  Ina,  406. 

6  July,  1868. 

Williams,  J.,  delivered  the  judgment  of  the Coni< 

(ErU,    C.J.,   WUliams,    WUles,  and  Ktfs&H^  '^^■ 
We    are    of  opinion  that   our  judgment  on^t  tJ 
be  for  the  plaintiff.     He  claims  a  right  of  i^ 
a   stoll  for   the   sale  of  goods   by  himself  or  ^ 
licensees  on  market  days  in  front  of  his  shop  ib 
market  held  in  the  High  Street  of  the  boToogt  of 
Bridgnorth,  as   appurtenant  to  his  house  flti^ 
that  street ;  and  his  complwnt  is,  that  he  h^  ^ 
disturbed  in  the  enjoyment  of  this  right  by  the  Jefju- 
dants*  holding  on  market  days  another  mwket 
the  market  in  which  the  right  is  claimed  ^J  ^\^ 
plaintiff.     The  facts  are,  that  finom  time  im»«"f^ 
till  lately  a  weekly  market  has  been  held  in  the  Hib 
Street  of  Bridgnorth.     The  market  belongs  to  ^ 
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corporation  of  Bridgnorth,  who  are  also  lords  of  the 
manor  in  which  the  borongh  is  situate.  The  pbdntiff 
is  the  owner  and  occupier  of  a  house  in  the  High 
Street,  and  he  and  the  previous  owners  and  occupiers 
of  this  house,  as  well  as  several  other  occupiers  of 
houses  in  High  Street,  have  from  time  immemorial 
erected  on  market  days  stalls  opposite  their  respective 
houses,  and  have  exposed  thereon  goods  for  sale  in  the 
market,  or  let  the  stalls  for  hire  to  others  who  have 
done  so  ;  and  no  payment  has  ever  been  made  to  or 
claimed  by  the  corporation  for  stallage,  or  for  tolls  of 
things  sold  at  such  staUs,  though  they  took  tolls  of 
similar  produce  exposed  in  the  market  elsewhere. 
The  defendants  have  moved  the  market  to  another 
place  within  the  town,  at  some  small  distance  from 
the  High  Street,  which  would  be  necessarily  injurious 
to  the  old  market  if  it  was  continued,  and  to  the  right 
claimed  by  the  plaintiff  therein. 

But  the  demand  for  compensation  in  respect  of  this 
alleged  injury  is  resisted  :  1st,  on  the  ground  that  the 
moving  of  the  market  was  justifiable  under  the  Public 
Health  Act,  1848,  and  the  Local  Government  Act, 
1858  ;  2nd,  that  there  is  no  legal  foundation  for  any 
right  of  the  plaintiff^  which  is  interfered  with  by  the 
removal  of  the  market  from  the  High  Street  to  its 
new  site,  and  no  cause  of  action  in  respect  of  such 
removal. 

It  appears  to  us  that,  inasmuch  as  the  power  as  to 
providing  market-places  conferred  on  the  local  board 
by  sect.  50  of  the  Local  Government  Act,  1858,  is 
expressly  qualified  by  the  provision  that  no  market 
fihall  be  established  so  as  to  interfere  with  any  rights 
enjoyed  by  any  person  without  his  consent,  the  two 
questions  raised  on  the  part  of  the  defendant  may  bo 
narrowed  to  the  siugle  one,  whether  the  plaintiff  has 
shown  that  the  removal  of  the  market  was  an  unlawful 
interference  with  any  right  then  enjoyed  by  him.  No 
authority  in  any  way  referring  to  such  a  right  was 
cited  by  counsel  on  the  argument  of  this  case,  nor  has 
the  Court  been  able  to  discover  any.  It  is  necessary, 
therefore,  to  consider  on  principle  whether  such  a 
right  is  maintainable. 

On  the  part  of  the  plaintiff  the  argument  rests  on 
the  long-established  rule  as  mentioned  by  Lord  Hobart 
in  SUide  v.  Drake  (Hob.  257),  that  "antiquity  of  time 
justifies  all  titles,  and  supposeth  the  best  beginning 
tho  Law  can  give  them  ?*'  And  it  is  argued  that  the 
immemorial  enjoyment  in  the  present  case  may  well 
have  had  a  legal  origin,  on  the  supposition  either  that 
at  some  former  period  the  then  owners  of  the  market 
granted  to  the  respective  owners  of  the  houses  abutting 
on  the  High  Street,  and  their  heirs,  as  a  right  annexed 
to  their  estate  in  the  houses,  that  the  occupiers 
thereof  might  on  market  days  respectively  erect  stalls 
iu  the  market  street,  opposite  their  houses,  for  the 
exposure  of  goods  free  of  all  tolls  and  stallage ;  or 
that  the  original  grant  of  the  franchise  from  the  Crown 
to  the  corporation  was  expressed  to  be'on  the  terms  or 
condition  that  the  owners  of  those  houses  should  enjoy 


that  right      We  think   these   arguments  are  well 

founded,  and  ought  to  prevail.     This  right  was  pro« 

bably  conferred  in  consideration  that  the  holding  of 

the  market  must  necessarily  diminish  on  market  days 

the  trade  and  custom  of  the  shops  kept  in  such  houses, 

and  the  shopkeepers   were   therefore   privileged   to 

advance,  as  it  were,  their  shops  into  the  market  itself^ 

by  having  stalls  in  the  street  commensurate  with  the 

fronts  of  their  houses.    And  in  this  point  of  user  the 

enjoyment  of  the  stalls  by  them  and  those  licensed  by 

them  appears  to  us  sufficiently  connected  with  the 

enjoyment  of  the  houses  to  satisfy  the  unquestionable 

rule  of  law  (which  was  acted  on  by  this  Court  in  the 

case  of  Ackroyd  v.  Smith,  and  Bailey  v.  Stephens^  12 

C.  B.  (n.  s.)  91),  that  no  right  can  be  annexed  to  a 

house  or  land  which  is  unconnected  with  the  ei\joy« 

ment  or  occupation  thereofl 

On  the  part  of  the  defendants,  besides  denying  that 

any  such  right  could  have  a  legal  existence,  it  was 

urged  that  even  if  the  right  existed  in  respect  of 

erecting  such  stalls  in  the  High  Street  as  long  as  the 

market  was  held  there,  yet  that  they,  as  owners  of  the 

market,  might  legally  remove  it  to  any  new  place 

within  the  manor,  and  that  in  respect  of  such  new 

site  the  right  was  annihilated.     The  cases  of  Curxoen 

V.  Salkeldf  Rex  v.  CoUerill,  and  Ik  RiUzen  v.  Lloyd, 

certainly  justify  the  proposition  that  if  nothing  further 

appeared  in  the  case  the  presumption  would  be  that 

the  original  grant  from  the  Crown  was  for  the  holding 

of  the  market  at  any  convenient  place  in  the  manor, 

and  that  accordingly  the  owners  of  the  franchise  in 

the  present  case  might  change  the  site  of  it,  as  they 

have  in  fact  done.     But  the  answer  to  this  argument 

is,  that  if  the  right  of  the  plaintiff  had  its  origin,  as 

suggested,  in  a  grant  from  the  owners  of  the  market, 

their  successors  cannot  be  allowed  to  derogate  from 

that  grant  by  changing  the  site  of  the  market-place. 

Or,  if  the  right  had  its  origin,  as  further  supposed,  in 

a  condition  contained  in  the  grant  by  the  Crown  of 

the  franchise,  the  terms  of  that  condition  would  in 

effect  amount  to  a  grant  of  a  market  to  be  held  in  the 

High  Street,  and  in  no  other  place,  and  consequently 

the  removal  of  it  by  the  defendants  to  the  new  site 

would  be  illegaL     If  this  be  so,  then  according  to  the 

case  of  Rex  v.  Starkey,   the  High  Street  continues 

to  be,  in  point  of  law,  the  site  of  the  market,  and  the 

plaintiff  may  maintain  this  action  for  setting  up  a  new 

market  to  the  injury  of  his  right  in  the  ancient 

market     Our  judgment,  for  these  reasons,  must  be 

for  the  plaintiff. 

JudgmerUfor  the  plaintiff, 

C.P.  J 

15  April^  28  Mat,   >  Baskbr  v,  Hioulet. 
6  July,  1868.        ) 

CMision — Admiralty  Bond — Liability  of  Pari 

Owner, 

A  ship  being  arrested  in  the  Court  of  Admiralty,  the 
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plaintiffy  ai  the  request  of  P,  the  owner  of  62-64<7tf, 
eiUered  into  a  bond  for  her  release.  This  took  place 
in  (he  absence  of  the  defendant^  who  was  owner  of  the 
remaining  two  64lhs,  JtuigmejU  was  given  against  P, 
who  became  insolvent,  and  the  plaintiff,  therefore,  had 
to  pay  the  amovnt  for  which  he  was  bound: — 

Held,  that  he  was  entitled  to  recover  the  sum  he  had 
80  paid,  from  the  defendajU. 

This  action  was  tried  at  Guildford  before  Bylei,  J. 
It  was  brought  on  a  bail-bond  entered  into  by  a  surety 
to  the  Court  of  Admiralty.     The  defendant,  it  ap- 
peared, was  a  master  mariner  in  the  service  of  Zacha- 
liah  Pearson,  who  was  the  owner  of  62-64ths  of  the 
ship  "Wesley,  "of  which  ship  the  defendant  was  owner 
of  the  remaining  two  64th8.   On  the  17th  of  December 
a  collision  took  place  in  the  riyer  between  the  ship 
"Wesley"  and  the  ship  "Antelope,"  and  a  suit  was 
brought  by  the  owners  of  the  latter  ship  in  the 
Admiralty  Court  to  recorer  damages,  and,  pending 
that  suit,  the  ship  "Wesley"  was  arrested.    Two  days 
afterwards  Hargreaves,  a  broker  employed  by  Pearson 
the  managing  owner,  who  had  not  time  to  attend  to 
the  business  himself,  induced  the  plaintiff  Barker  and 
one  Coleman  to  enter  into  a  bail-bond,  in  order  that 
the  ship  "Wesley**  might  be  released  and  be  sent 
to  earn  freight     The  suit  in  the  Admiralty  Court 
was  settled  by   Pearson  allowing  judgment  to  go 
by  default  against  him  for  2117.  is.    Pearson  then 
became  insolvent,    and   the  plaintiff  and  Coleman 
became  liable  on  their  bail-bond  as  sureties  for  this 
amount.    They  paid  it,  and  the  plaintiff  now  sought 
to  recover   back  one-half  of  that  sum,  being  the 
amount  which  he  had  paid,  from  the  defendant  as 
part  owner  of  the  ship  "Wesley."    At  the  time  the 
bail  bond  was  entered  into,  the  defendant  Highley 
was  in  the  East  Indies,   and  had  no  knowledge  of 
the  bail-bond  having  been  entered  into. 

The  Judge  directed  a  verdict  for  the  plaintiff  for  the 
amount  claimed  (1057.  12s.),  but  reserved  leave  for  the 
defendant  to  move  to  enter  the  verdict  in  his  favour, 
if  the  Court  should  be  of  opinion  that  the  above  circum- 
stances did  not  establish  any  liability  on  the  part  of 
the  defendant. 


15  Apbil,  1863. 

O.  Denman,  Q.C.,  moved  accordingly. 

He  contended  that  Pearson  had  no  right  to  pledge 
the  defendant's  credit,  and  that,  even  if  he  had, 
he  could  not  delegate  that  authority  to  Hargreaves, 
and  that  there  was  no  privity  of  contract  between 
Hai^eaves  and  the  defendant. 

Rule  nisi. 

MorUague  Smith,  Q.C.,  (Oidffannm,  showed  cause. 
They  argued  that  the  steps  taken  were  in  the  ordinary 
course  of  business.  What  had  been  done  was  the  best 
course  under  the  circumstances.  The  managing  owner 
had  tathority  to  pledge  his  co-owner's  credi^  and  it 


made  no  difference  whether  he  acted  in  the  natter 
himself  or  employed  a  broker. 

G.  Denman,  Q,  C,  supported  the  rale.  Tiie  folloriag 
authorities  were  cited, 

WhitweU  V.  Perrin,  i  C.  B.  (k.  s,)  412 ; 
French  v.  Backhowse,  5  Burr.  2727 ; 
BeU  V.  Humphries,  2  Stark.  845 ; 
CampheU  v.  Stein,  6  Dow.  116, 135 ; 
Miichesm  v.  Oliver,  5  £.  &  B.  419 ; 
Brodie  v.  Howard,  17  C.  B.  109 ; 
Rich  V.  Coe,  Cowp.  686 ; 
Helme  r.  Smith,  7  Bing.  709 ; 
Ex  parte  Rayne,  1  Q.  B.  962; 
Hoskins  v.  Slayton,  Lee,  376  ; 
ChappeU  v.  Bray,  80  L.  J.  Ex.  24; 
Stewart  v.  Hall,  2  Dow.  29 ; 
Hatton  and  Another  v.  Royk^  3  E  &N.  500. 

Cur.  aiic.  tvl 

6  JlTLY,  1868» 

WiLLtJLua,  J.,  now  delivered  the  jiidgm«Bt  of  tte 
Court  {JSrk,  C.  /.,  WiUiams,  WiUes,  ind  B^Us,  JJ.\ 

The  defendant  in  this  action  was  part  ovoer  of  i 
vessel  which  had  been  arrested  in  the  idainlty 
Court  in  a  suit  for  collision.  The  defeadut  lield  tir» 
64ths  shares  only ;  the  other  co-owner  held  the  imun* 
ing  sixty-two  64ths  shares,  and  acted  as  ship'a^B^wwi 
and  managing  owner.  He,  in  order  to  obtiio  the 
release  of  the  ship,  procured  the  plaintiff  and  iBOther 
person  to  become  bail  for  the  ship  in  theAdmnltj 
Courts  and  the  ship  was  thereupon  rdtasei 

The  suit  terminated  in  hyovi  of  the  owofsifd^ 
injured  vessel. 

The  managing  owner  of  the  defendant's  vm 
became  bankrupt,  and  the  ship  itself  waa  afl»«* 
lost  The  baQ  having  each  paid  their  proper  to«f 
the  money  due  on  the  bail-bond,  the  plaintiff,  m  «» 
of  them,  sued  the  defendant  in  this  action  to  ncf^ 
his  proportion  of  the  money  so  paid  At  the  tml 
before  Mr.  Justice  Byles  the  plaintiff  obtaiaed  i 
verdict,  but  leave  was  given  to  the  defimdant  to  m^ 
to  enter  a  nonsuit.  The  ship's  husband  araiffl««? 
owner  is  an  agent  appointed  by  the  other  (tw^'s  to  do 
what  is  necessary  to  enable  the  ship  top^aite  ha 


voyage  and  earn  freight  In  this  case  it  vas 


ibeobtely 


necessary  to  release  the  ship  from  the  AdnunltJ 
process, —as  necessary  as  it  would  have  lieen  to  (S- 
ploy  salvors  had  the  vessel  taken  the  groond  and  l«» 
in  danger  of  destmction,  in  which  case  the  salToRv  a 
addition  to  the  security  afforded  by  their  minsss 
lien,  might  have  brought  an  action  a^unat  the  o«<* 
Newman  r.  Walters  (3  B.  k  P.  612.)  Ve  think  ^ 
managing  owner  was  not  bound  to  deposit  mosf/^ 
of  his  own  pocket,  or  to  mortgage  his  own  ^^^^ 
to  hypothecate  the  ship,  but  that  he  mi^  ^^^ 
was  necessary  according  to  the  rules  of  the  Adfisfl^^ 
Court  Those  rules  enabled  him  to  obtain  a  nJe**^ 
the  ship  by  merely  procuring  biul  for  dsaug"  "* 
costs, 
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The  hardship  on  the  present  defendant  is  un- 
doubtedly great,  but  that  arises  from  the  facts  that  he 
was  owner  of  so  small  a  portion  of  the  ship,  that  he 
has  lost  his  remedy  against  the  co-owner  by  that  co- 
owner's  bankruptcy,  and  against  the  ship  by  its  sub- 
sequent loss.  We  are  therefore  of  opinion  that  the 
rule  to  enter  a  nonsuit  should  be  discfaaiged. 

Bad€  dikhArgtd, 


C.  P. 

25,  26,  27  MAY; 
6  July,  1863 

Projected  Company — Liability  of  Direotort, 


CoixiKcrwooD  V.  Bekkxlbt 
and  Others. 


The  promoUr  and  secretary  of  a  profeeUd  company 
formed  for  the  eonveycMce  of  paaaengers  to  British 
Columbia^  having  shoton  to  the  defendants  a  prospectus 
of  the  company,  and  asked  them  to  Jfccome  directors^ 
they  assented  on  condition  that  they  were  properly 
qualified  and  indemnified.  They  were  to  receive  a 
premium  in  paid-up  shares.  They  were  announced  in 
the  prospectus  as  directors,  and  copies  of  the  prospectus 
were  advertised  in  the  newspapers.  The  plaintiff  paid 
his  fare  as  a  passenger  to  British  Columbia  to  the  seere- 
iary  at  the  company* s  ojfiees,  and  was  subsequently  con- 
veyed a  portion  of  the  journey  and  there  left.  Having 
thereupon  brought  an  action  <tgainst  the  defendants  as 
directors  of  the  company,  it  wcu  held  that  there  was 
evidence  from  which  a  jury  might  decide  that  the  eon- 
tract  had  been  entered  into  by  their  authority  and  with 
their  consent  on  the  credit  of  their  names. 

In  the  month  of  AprO,  1862,  the  plaintiff,  being 
deairons  of  going  from  England  to  British  Columbia, 
had  hia  attention  attracted  by  advertisements  in  the 
<' Times''  of  the  British  Columbia  Overland  Transit 
Company  (Limited),  containing  copies  of  the  prospectus 
of  the  company,  the  names  of  the  directors,  including 
those  of  the  defendants  and  some  others,  and  stating 
that  the  prospectus  might  be  obtained  from  the  secre- 
tary, James  Henson,  at  the  offices  of  the  company,  at 
6,  Copthall  Court,  and  that  the  first  despatch  of  pas- 
sengers would  take  place  in  May.    The  plaintiff  applied 
at  the  office,  saw  Henson,  and  received  a  prospectus 
from  him.     The  prospectus,  after  the  name  of  the 
company,  contained  the  words  *'to  be  incorporated 
nnder  the  provisions  of  the  Joint-Stock  Companies 
Acts  of  1857  and  1858.*'    It  stated  the  capital,  names 
of  the  directors,  among  whom  were  the  defendants, 
the  name  of  the  secretary,  the  objects  of  the  company, 
and  a  form  of  application  for  shares.    The  material 
poi'tions  of  the  prospectus  are  contained  in  the  judg- 
ment of  the  Court     The  plaintiff  ultimately  paid 
Henson  42Z.,  and,  with  thirty  other  passengers,  left 
England  on  the  29th  of  May,  arrived  at  Quebec  about 
the  17th  of  June,  and  was  conveyed  by  rail  and  boat 
aa  far  as  St.  Paul's,  in  Minnesota.     Here  they  found 
that  no  horses  or  carts  had  been  collected  to  carry 
them  farther,  and  the  traffic  agent  of  the  company 
being  provided  only  with  the  company's  bills,  instead 


of  cash,  was  unable  to  obtain  any.  After  waiting  some 
time,  and  suffering  great  haitUhips,  the  passengers 
subscribed  funds  to  send  the  plaintiff  back  to  y^nglami 
to  communicate  with  the  company,  furnishing  ^i" 
with  powers  of  attorney  to  act  for  them.  On  arriving 
in  London  he  found  that  the  name  of  the  compaay 
had  been  painted  out  in  Copthall  Court,  and  the  offices 
let  to  another  company.  He  was  unable  to  obtain 
any  redress,  and  brought  the  present  action  against 
SOT  of  the  directorsL  Various  pleas  were  pleaded  by 
the  several  defendants  denying  the  contract,  denying 
that  they  were  direetors  of  the  company,  and  stating 
that  Henson  had  no  authority  to  make  the  contract. 
At  the  trial,  before  Erie,  C.J.,  in  London,  at  the 
sittings  after  Hilary  Term  last,  a  verdict  was  obtained 
for  the  plaintiff  against  all  of  the  defendants,  except 
one  named  Fenner,  for  1602L  Two  of  the  de&ndants, 
the  Honourable  F.  H.  Fitzhardinge  Berkeley  and  Mr. 
Jadis,  moved  severally  to  enter  a  verdict  each  for  him- 
self pursuant  to  leave  reserved,  on  the  ground  thaifc 
he  had  given  no  authority  to  any  one  to  enter  into  the 
contract,  and  that  there  was  not  evidence  of  such 
authority,  and  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence.  Against  these 
rules 

Shee,  SefjL,  Pigott,  Serjt^  and  Pearce,  showed  cause. 

M.  Smith,  Q.C7.,  and  Kingdon,  supported  the  defen- 
dant Berkeley's  rule. 

IkUy  supported  the  def^mdant  Jadis's  rale. 


6  July,  1868. 

Williams,  J.,  now  read  the  judgment  of  the  Court 
(Erie,  aJ.,  Waiiams,  WiOes,  and  Byles,  JJ.). 

Upon  this  rule  the  question  has  been  whether  there 
was  any  evidence  for  the  jury  that  the  defendants 
were  liable  on  the  contract  stated  in  the  declaration.  The 
contract  was  made  between  the  plaintiff  and  Henson. 
Henson  had  given  to  the  plaintiff  a  prospectus  de- 
scribing the  defendants  among  others  as  directors 
of  the  company  therein  mentioned,  and  himself 
(Henson)  as  secretary ;  and  the  plaintiff  stated  that 
he  was  induced,  after  reading  that  proq>ectus,  to  make 
the  contract,  in  reliance  on  the  credit  of  Mr.  Berkeley 
and  another  as  directors.  Kow,  was  there  any  evi- 
dence that  the  defendants  had  authorised  Henson  to 
make  the  contract  for  them,  or  that  they  by  their 
permission  were  held  out  to  the  plaintiff  as  parties  to 
the  contract  with  him  f 

They  contended  that  the  prospectus  contained 
merely  a  proj>osal  to  form  a  company,  and  that  their 
consent  to  become  directors  was  only  conditional  in 
case  the  company  should  be  formed  and  registered, 
and  that  they  had  never  attended  at  the  offices,  or 
acted  in  the  directorship,  and  that  there  was  no  evi- 
dence that  they  held  out  to  the  plaintiff  that  business 
would  be  carried  on  by  their  authority  until  the  above 
conditions  had  been  fulfilled.  But  we  are  of  opinion, 
that  there  was  evidence  to  sapport  the  verdict. 
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The  prospectus,  although  it  speaks  of  a  company 
to  be  formed  and  registered,  yet  it  also  speaks  of 
business  actually  going  on  for  the  purpose  of  trans- 
port, of  past  arrangements,  of  matters  in  a  course  of 
completion,  and  of  actual  transport  as  about  to  com- 
mence  forthwith  (that  is,  when  the  prospectus  was 

issued). 

It  states  tliat  "the  overland  route  from  Canada 
baa  been  organised  by  the  promoters  of  the  Overland 
Transit  Company.  Several  surveys  have  resulted  in 
leaving  a  direct  road,  which,  with  a  perfect  organisa- 
tion of  land  transport,  is  at  once  available."  Then, 
after  describing  the  route,  it  proceeds,  "the  corpora- 
tion will  forthwith  organise  a  perfect  land  transport 
train  of  horses  and  spring  carts,  adapted  for  passengers 
and  goods,  and  erect  log  shanties,  at  intervals,  &c., 
and  cattle  will  be  collected  at  these  stations. 

"  By  the  arrangements  already  in  a  state  of  forward- 
ness in  Canada,  from  instructiona  sent  out  to  its 
agents,  there  can  be  no  question,  but  that  the  route 


will  be  placed  in  a  perfect  state.    Applications  have 

been  made  to  the  Legislative  Councils  of  Columbia  I  one,  and  Mr.  Berkeley  in  a  letter  observes  to  ik 


was  carried  smoothly  under  the  described  amngs- 
ments  as  far  as  St  Paul's,  and  might  haye  been  md 
on  to  his  destination  if  the  company  had  \m 
in  credit  with  their  correspondents  there  who  vm 
expected  to  supply  horses  and  carts  from  there,  sd 
who  refused  to  act  because  they  would  not  take  bilk 
on  the  company  for  their  services  but  required  cssh. 

The  conduct  of  the  defendants  in  accepting  tie 

office  of  directors,  warranted  the  juiy  both  in  adoptisg 

any  construction  of  the  prospectus  which  the  w-^ii 

would  bear  to  support  the  plaintifTs  diim,  and  also  in 

disregarding  the  argument  for  them  founded  on  tb 

want  of  notice  of  the  proceedings  in  Copthall  Cooit 

The  evidence  relating  to  that  conduct  on  the  smfKe 

is  very  concise.     Henson  showed  the  prospectus,  wd 

asked  each,  ""Will  you  be  a  director !"  each, in  effect, 

answered  "  Yes,  provided  I  am  qualified  andindemm- 

fied."    This  is  all  that  is  on  the  surface,  bntbeieith 

there  wajg  matter  of  deep  significance  forthejnijto 

consider.    There  was  some  evidence  that  schemes  for 

companies  abounded,  every  letter  refers  to  more  than 


and  Canada  for  charters,  &c. 

**  As  the  route  from  Fort  William  to  the  Red  River 
would  require  some  delay  to  be  put  in  a  state  for 
traffic,  the  Overland  Transit  Company  propose,  for 
the  first  twelve  months,  that  passengers  should  pro- 
ceed to  Ford  du  Lac,  ftc.,  &c.,  and  so  on,  and  to 
obviate  the  necessity  of  the  slightest  delay  in  opening 
up  the  first  portion  of  the  route  to  Bed  River,  recipro- 


cal arrangements  are  in  a  course  of  completion,  by   the  transaction  was  of  frequent  occurrence. 


which  this  company  can  without  any  delay  forward 
its  passengers  to  Detroit,  and  thence  to  St  Paul's. 

"  The  British  Columbia  Overland  Transit  Company 
is  enabled  to  start  with  the  full  advantages  of  the  Act 
for  Limited  Liability,  and  may  fiiirly  expect  to  receive 
large  dividends." 

These  passages  express  to  an  ordinary  reader'that 
operations  respecting  transport  had  been,  and  were 
then  in  the  course  of  being  carried  on. 

To  a  technical  reader  there  are  expressions' which 
might  raise  suspicion,  such  as  the  variety  of  names 
"Company,"  "Corporation,"  "Promoters,**  but  the 
jury,  from  the  words  and  the  circumstances,  had  a 
right  to  infer  that  it  was  intended  to  induce  passengers 
to  pay  fares  for  immediate  transports,  and  applicants 
for  shares  to  pay  immediate  deposits ;  if  so,  there  is 
evidence  that  the  defendants  were  by  their  consent 
held  out  as  directing  that  concern,  and,  therefore, 
bound  by  contracts  connected  therewith  made  in  a 
regular  course  of  business. 

There  is  nothing  to  show  that  the  company  had  not 
been  incorporated,  or  might  not  be  at  any  moment ; 
also,  there  is  nothing  showing  that  the  company  would 
not  act  as  it  lawfully  might  before  incorporation,  and 
there  is  evidence  to  show  that  the  words  were  intended 
to  represent  anrangemcnta  for  transport  actually  exist- 
ing, for  the  plaintiff  states  that  he  found  arrangements 
madB  as  described ;  his  evidence  in  effect  is,  that  he  I 


effect,  that  he  was  a  director  of  so  many  that  bis 
estimation  would  be  perilled  by  his  constitQency. 

There  was  also  some  evidence  that  men  of  esta- 
blished credit,  willing  to  sell  the  use  of  their  names  as 
directors  to  the  projectors  of  these  schemes,  abonnded 
also. 

The  language  and  manner  used  on  the  occasion,  tkt 
is  to  say,  a  short  question  and  answer,  showed  that 


There  was  no  inquiring  of  the  nature  of  the  scheitfT 
or  of  the  character  of  Henson  or  of  his  principal  ;a^ 
no  indication  that  either  defendant  ever  intended  to 
employ  either  thought  or  money  in  furtherance  of  dw 
scheme,  whatever  it  might  be. 

The  truth  was,  that  Colonel  Sleigh,  a 

credit,  wished  to  obtain  the  cash  oftheunwaiyop® 

a  prospect  of  a  land  transport  to  Colnmbii.  ^ 

purpose  might  be  effected  if  he  could  hold  out  mea  ^ 

credit  as  directing  it     Mr.  Berkeley,  from  his  positioD 

in  Parliament,  and  Mr.  Jadis,  a  (Government  offiorin 

the  department  of  the  Board  of  Trade,  woold  giw 

assurance  that  the  scheme  was  sanctioned  by  honoor 

and  sense,  and  money ;  therefore,  Colonel  Sleigh  soit 

to  buy  the  use  of  their  names,  and  they  sold  it  to  him 

for  an  indemnity  and  a  premium  of  20001— pwF^ 

of  the  value  of  2000Z.  to  be  taken  from  the  (os^  ^ 

the  company— that  is,  they  were  to  hare  Col«»'^ 

Sleigh's  indemnity  against  any  responsibility  cass^ 

by  the  use  of  their  names,  and  if  Colonel  Sleigli  ^ 

that  use  raised  the  whole,  or  a  sufficient  part  ()ftS« 

projected  capital  of  500, 000^.,  they  were  to  «»« 

each  200  paid-up  shares  of  lOZ.  eacL    This  iffost^' 

tion,  if  the  prospectus  bears  the  meaning  ao^  '^' 

tributed  to  it,  authorised  Henson  or  Sleigh  i»  ^^^^ 

that  the  defendants  were  really  directing  thflB® 

obtaining    fares  from  emigrants  for  tnnsport,  ^ 

deposits  from  applicants  for  shares.    Mtg^^^ 
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the  jury  were  warranted  in  deciding  that  they  did 
whatever  Henson,  by  their  authority,  represented  they 
were  doing,  within  the  limits  of  the  operations  de- 
scribed in  the  prospectus ;  and  that,  therefore,  they 
were  liable  on  the  contract  within  those  limits  which 
Henson  made  for  them  on  the  credit  of  their  names. 

It  is  a  rule,  that  when  one  of  two  innocent  parties 
is  to  suffer  by  the  fraud  of  a  third,  he  who  gave 
occasion  for  the  fraud  should  bear  the  loss.  Upon 
this  principle,  the  decision  ought  to  be  against  the 
defendants,  if  there  was  a  balance.  The  plaintiff  is 
certainly  an  innocent  party,  but  the  defendants, 
though  not  guilty  of  direct  fraudulent  intentions, 
gave  the  occasion  which  made  the  fraud  successfiU. 

The  jury  were  warranted  in  thinVing  that  the 
conduct  of  the  defendants  after  the  interview  with 
Henson  indicated  that  they  had  intended  all  along  to 
leave  the  management  of  the  affairs  of  the  company 
to  the  direction  of  the  projectors,  without  inter- 
ference on  their  part. 

Upon  any  other  supposition,  it  is  strange  that  men 
in  the  position  of  the  defendants,  living  in  London,  if 
they  intended  to  be  real  directors,  should  not  during 
two   months    make   a   single    inquiry    about    their 
company,  or  visit  the  offices,  or  send  for  Henson  to 
know  what  was  going  on.     Strange  also  that  their 
names  shoxdd  be  advertised  in  the  "  Times"  for  weeks 
and  they  should  not  see  it,  and  no  one  should  mention 
it  to  them,  unless  the  nature  of  the  transaction  was 
understood  to  be  as  last  described.     Still  more  strange 
that  neither  of  the  defendants  interfered  to  inquire  or 
remonstrate  when  it  was  known  that  contracts  in  their 
names  had  been  made  for  transport,  and  that  the 
hardships  and  perils  so  shocked   the   humanity  of 
strangers  as  to  produce  the  letters  signed  West  Canada, 
and  the  interference  of  a  member  in  Parliament  to 
endeavour  to  save  the  emigrants  from  their  fate.     Mr. 
Jatlis   did  nothing.      Mr.    Berkeley,   in  his   letters, 
expressed  neither  suspicion   nor   dissent  in  respect 
of  the  contracts  made,  and  it  resulted  in  his  merely 
withdrawing  his  name  from  the  directorship  for  the 
sake  of  avoiding  responsibility  after  that  date,  leaving 
the  liability  for  transactions  previous  to  that  date  as 
it  might  be  established.     The  juiy  may  have  thought 
that  the  defendants  had  trusted  all  arrangements  to  the 
discretion  of  the  projector,  and  that,  therefore,  they 
tnust  trust  now  to  an  indenmity  from  him  against  the 
responsibility  brought  by  him  on  them. 

The  facts  of  this  case  are  peculiar,  and  differ  mate- 
rially from  those  that  have  been  cited,  so  that  it  is  not 
worth  the  time  to  analyse  them  further  than  to  say  that, 
in  Doitbleday  v.  Muskdt  (7  Bmg.  110),  two  directors 
Df  a  proposed  company  were  held  liable  for  contracts 
made  by  the  board  without  their  knowledge  before  the 
company  was  formed,  because  they  had  consented  to  a 
commencement  of  the  works  of  the  intended  company, 
(lere  the  defendants  as  directors,  according  to  one  con- 
Jtmction  of  the  prospectus,  had  represented  that  the 
trorks  of  the  intended  company  had  been  and  were  in 


operation.  In  Brnnu  v.  Freeth  (9  B.  &  C.  682)  the 
defendant  was  a  real  shareholder,  who  had  really  paid 
up  a  deposit,  and  belonged  to  an  entirely  different 
class  from  that  of  these  defendants,  and  a  decision  in 
his  favour  is  of  no  avail  to  the  defendant. 

The  question  before  us  has  been  confined  to  the  ckim 
for  breach  of  contract,  and  we  think  the  plaintiff  has  a 
right  to  recover  an  indemnity  upon  a  count  in  form 
ex  wiUractu,  and  it  is  not  Relevant  now  to  inquire 
whether  he  could  have  recovered  the  same  indemnity 
in  form  ex  delicto  for  holding  out  false  representations 
to  the  damage  of  those  who  acted  on  them.  It  may  be 
true  that  the  defendants  did  not  themselves  speak  what 
they  knew  to  be  false,  and  may  nevertheless  be  liable 
for  holding  out  false  representations,  and  if  it  was 
supposed  that  the  Chief  Justice  had  expressed  an 
opinion  upon  the  law  to  the  contrary  of  this  at  the 
trial,  his  meaning  was  not  understood. 

Rules  discharged. 


Matrimonial.  1  r. 

22  Januaet.       \  C«^^«=STEii  V,  Minus,  falsely 


ial.  1 

22  Januaet,       >  ,,  ^  ^ 

7  July,  1863.     J  caUed  Chichester. 

Before  the  Right  Hon.  the  Judob  Ordinary,  Mr. 
Justice  Williams,  and  Mr.  Baron  Channell. 

NullUy  of  Marriage  —  Marriage  vnihin  three 
months  after  Decree  Nisi  dissolving  previous 
Marriage^20  <6  21  Vict.  c.  85,  s.  57. 

A  decree  having  been  pronounced  in  eanformiiy  with 
the  20  d:  21  Vict.  c.  85,  dissolving  a  marriage  between  a 
husband  and  wi/e,  the  latter  vnthin  three  months  after- 
wards  contracted  a  second  marriage : 

Thi  CoMrtheld,  as  the  IHvorce  Act  empowered  per* 
sons  whose  marriage  had  been  dissolved  to  re-marry 
after  the  lapse  of  three  months,  but  no  sooner,  that  the 
second  marriage  was  void. 

This  was  a  suit  instituted  by  George  A.  H.  Chichester 
for  a  decree  declaring  void  a  de  facto  marriage  con- 
tracted by  him  with  Lucy  V.  Mure  within  a  period  of 
three  months  after  a  decree  had  been  pronounced  by 
the  Court  of  Divorce,  dissolving  the  marriage  of  the 
respondent  with  her  husband  William  Mure.  The 
petition  set  forth  that  a  suit  had  been  instituted  by 
William  Mure  for  a  dissolution  of  his  marriage  with 
his  wife,  Lucy  V.  Mure,  and  that  in  such  suit  a  decree 
had  been  pronounced  by  the  Court  dissolving  such 
marriage  on  the  1st  of  July,  1859.  It  also  set  forth 
that  on  the  9th  of  August,  1859,  the  petitioner  and 
Lucy  V.  Mure,  the  respondent,  were  married  in  fact, 
and  that  before  the  said  9th  day  of  August  the  respon- 
dent was  lawfully  married  to  William  Mure,  who  at 
the  time  of  the  marriage  between  the  petitioner  and 
respondent  was  still  living.  To  this  petition  the 
respondent  demuixed. 
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The  Queen's  Advocate  and  Dr.  Middleion,  in  sapport 
of  the  demurrer,  submitted  the  following  points  : — 

1st  Statutes  affecting  marriage  should  not  be  con- 
strued according  to  the  same  rules  as  others. 

2nd.  Where  statutes  affecting  marriage  contain 
prohibitory  words,  these  should  not  be  construed  as 
rendering  a  marriage  contracted  in  contravention  of 
them  void,  unless  such  marriage  was  expressly  nulli- 
fied by  the  statute. 

Srd.  The  Divorce  Act  contains  no  words  nullifying 
marriage  contracted  in  contravention  of  its  provisions. 
4th.  In  case  of  doubt,  the  Court  should  sapport  the 
validity  of  a  marriage. 

CcUteraU  v.  Sioeetman,  1  Bobertson,  304, 
is  the  leading  case  on  the  construction  of  statutes  affect- 
ing marriage.  Dr.  Lushington  there  stated  that  no  case 
could  be  found  in  which  a  Court  had  pronounced  a 
marriage  void,  imless  there  were  words  in  the  statute 
so  declaring  it,  and  that  prohibitory  words  did  not  by 
themselves  necessarily  create  a  nullity.  Contracts  of 
marriage  have  always  been  distinguished  from  other 
contracts.  Legal  presumption  is  always  in  favour  of 
the  validity,  and  against  the  nullity,  of  a  mazriage. 
The  words  in  sect.  67  of  the  Divorce  Act  are  prohibi- 
tory and  directory,  but  not  nullifying.  The  section 
flays,  that  when  a  certain  time  has  elapsed  after  a 
decree  dissolving  a  marriage  has  been  pronounced,  but 
not  sooner,  it  shall  be  lawful  for  the  parties  to  marry 
again.  It  does  not  say  that,  if  they  marry  within  the 
prescribed  period,  their  marriage  shall  be  void.  The 
intention  of  the  Legislature  was  not  to  place  a  restric- 
tion on  the  power  of  marriage  after  the  decree  had 
been  pronounced,  but  simply  to  afford  an  opportunity 
for  appeah  In  the  present  case,  the  only  persons  who 
could  have  appealed  were  the  respondent,  and  the 
present  petitioner  who  was  co-respondent  in  the  first 
suit,  but  they  by  their  marriage  waived  their  right 
to  do  so. 

[Judge  Obdinaiit.  —  Suppose  a  wife  after  decree 
married  again,  and  on  appeal  the  decree  was  reversed, 
would  she  be  liable  to  indictment  for  bigamy  ?  ] 
I  think  not. 

[Judge  Ordinaby.  —  Suppose  issue  bom  of  the 
second  mairlage  pending  appeal,  would  such  issue  be 
legitimate  or  illegitimate  ?] 
I  should  say  legitimate. 

[Judge  Okdinaky.— But,  suppose  the  decree  re- 
yersed,  what  would  then  be  its  status  f] 

It  would,  doubtless,  be  illegitimate.  The  stains 
would  revert  to  time  of  birth. 

The  statutes  6  &  7  Will.  8,  c.  6,  and  7  &  8  Will  8, 
c  35,  prescribed  disabilities  which  nevertheless  it  had 
been  held  did  not  avoid  marriages  contracted  ia  viola- 
tion of  these  provisions.    In 

HaZlwood  V.  Tredyer^  2  PhilL  287, 
Sir  J.  Kicholl,  and  subsequently  the  Court  of  Dele- 
gates, decided  in  favour  of  the  validity  of  a  marriage, 
though  certain  statutory  conditions  were  not  complied 
with. 


Sjrinks,  Dr.,  and  Hwnu  WtUmns,  for  pftiti(H», 
supported  the  petition. 

The  statutes  and  cases  cited  by  respondeDt'a  msd 
refer  to  compliance  with  certain  forms  and  ceRmoiiis 
prescribed  by  the  Legislature  in  the  oelebnticnof 
marriages  which  had  previously  been  vilid  vte 
such  compliance.  The  present  case  is  e&tireljdistjyt 
At  Common  Law  it  was  milawful  for  either  hhsi. 
or  wife  to  many  again  during  the  lifetime  of  the  o(k. 
The  Divorce  Act  modified  this  law,  and  crated  1 9» 
status.  It  gave  a  power  to  those  who  had  been  minied 
to  re-marry  under  certain  conditions,  and  it  wis  Bh 
penaable  that  such  conditions  should  be  soenntdj 
complied  with.  A  marriage  must  be,  attbe  ^i 
ita  celelnuUon,  either  good  or  bad,  nbseqneDt  6 
cumstancee  could  not  affect  it  If,  howerer,  s  diroreri 
person  mairied  pending  an  ^)peal,  tlie  itotui  vonU 
remain  in  suspense  until  the  appeal  had  bea  disp»d 
of^  if  the  arguments  in  support  of  thedoDioTVEn 
sustained.  The  statutes  of  Will  8  attached  no  <1» 
abilitiea  to  the  persons  eontractiog  wan^  ^ 
merely  imposed  conditions  in  regard  to  cerenww 
and  places.  On  the  roles  of  coostmctioii  tobe  i^ 
the  following  caaes  are  in  point : 

Standen  v.  Standen,  1  Peake  N.  P.  45; 

Sex  V.  Mayor  of  Jjmdon,  9  BaL  SI ; 

J2eB  V.  Ma/yor  of  Nonoidi,  1 R  *  Ai  811. 

Car.  fldt.  "rft 

Thia  case  came  on  for  hearing  on  »  ^^"''^^^^ 
respondent,  to  a  petition  by  Oeorge  Augffitts»^ 
ton  Chichester,  whereby  he  prayed  that  am«B«^" 
feet  had  between  himself  and  the  respondeat, »  » 
petition  called  "  Lucy  Virginia  Mure,"  ^f^"^ 
marriage  the  petitioner  alleged  had  beea  iB^' 
contracted,  might  be  declared  null  and  vokl 

The  fects,  as  they  appeared  in  the  P*^  . 
admitted  by  the  demurrer,  are,  that  on  tbe  Jtt  <»?^ 
August,  1859,  the  petitioner  and  the  t^^^^!. 
married  in  feet  at  the  Britirii  CwisoUte  office  tt  1h 
in  the  empire  of  France.  That  the  »id  ^^ 
had  been,  before  the  said  9th  day  of  A'^  j**^ 
married  to  WilUam  Mure,  Esqnire^  who^  «t  ^  ^^ 
of  the  marriage  between  the  V^^^\T^^^, 
respondent,  waa stiU Uvmg.  Thai<»^^^'^ 
July,  1859,  a  decree  was  made  and  ^^tm  ^^ 
this  Court,  on  the  petition  of  the  said  ^^T^^^ 
dissolving  the  marriage  between  the  said  WUi^  ^^ 
and  the  respondent,  and  that  no  «PP»1  ^  ^^ 
presented  against  such  decree.  The  qii  ^^ 
arises  is,  whether  the  marriage  in  ^*^  -^ 
celebrated  between  the  petitioner  and  ^J^^^, 
on  the  9th  day  of  August,  1859,  within  three 
after  the  decree  dissolring  the  «»P^"^*^  ^ 
with  Mr.  Mur«,  there  having  been  no  ai^  ^^, 
such  decree,  was   a  valid  mamagef  j^ 

to   this  question  depends  on  the  oonstnic^  ^  ,. 
phiced  on  the  statute  20  Aj  21  Vict  ^^^^ 
I  The  case  waa  argued  in  January  Itft  by 
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Advocate  and  Dr.  Hiddleton  for  the  respondent  in 
sapport  of  the  demurrer,  and  by  Dr.  Spinks  and  Mr. 
Williams  for  the  petitioner.  The  question  being  new, 
and  one  of  great  and  general  importance,  the  Court 
took  time  to  consider  its  deciakm. 

On  behalf  of  the  respondent,  it  was  not  disputed 
that  the  marriage  now  appealed  against,  if  valid,  must 
owe  its  validity  to  the  statute  20  k  21  Vict.  c.  85. 
Nor  was  it,  nor  could  it  be,  denied  that  the  contract 
was  in  opposition  and  disobedience  to  express  words 
contained  in  the  57th  sect,  of  that  statute. 
The  section  is  as  follows  : — 
'^  When  the  time  hereby  limited  (three  months)  for 
appealing  against  any  decree   dissolving  a  marriage 
shall  have  expired  and  no  appeal  shall  have  been  pre> 
sented  against  such  decree,  or  when  any  such  appeal 
shall  have  been  dismissed,  or  when  in  the  result  of 
any  appeal  any  marriage  shall  be  declared  to  be  dis- 
solved, but  not  sooner,  it  shall  be  lawful  for  the 
respective  parties    to  marry  again  as  if  the  prior 
marriage  had  been  disserved  by  death." 

But  it  was  contended  for  the  respondent,  that  the 
statute  contained  no  words  nullifying,   that  is,  ex- 
pressly declaring  a  marriage  contracted  and  celebrated 
within  the  prohibited  time,  null  and  void,  and  that, 
in  construing  a  statute  which  relates  to  a  contract  of 
mazriage,  a  different  rule  of  construction  ought  to 
prevail  from  that  which  might  properly  enough  be 
spiled  to  statutes  relating  to  a  subject-matter,  other 
than  a  contract  of  marriage ;  and  that,  in  construing  a 
statute  relating  to  a  contract  of  marriage,  it  is  not 
enough  to  invalidate  the  marriage,  to  show  a  disregard 
of  enactments  merely  negative  and  prohibitory,  but 
the  marriage  must  be  held  good  unless  there  are  words 
expressly  declaring  that  it  shaU  be  null  and  void. 

The  case  of  CcUUrall  v.  Sweeiman,  falsely  calling 
herself  CatUraU,  decided  by  Dr.  Lushington,  in  the 
Consistory  Court  of  London,  in  the  year  1845,  reported 
in  1  Jtobertson's  JBedesiaatiecU  lUporta,  804,  was  mainly 
relied  upon  in  support  of  the  construction  contended 
for  by  the  respondent. 

That  case  was  urged  upon  us  as  an  authority  that 
ought  to  govern  the  decision  of  this  Court  upon  the 
precise  question  before  us.  But  the  case  of  CaUerall 
V.  Sweetjnan^  £edsely  calling  herself  CaUeraU,  is  very 
different  from  the  present.  The  marriage  in  that  case 
was  solemnised  in  New  South  Wales,  after  the  passing 
of  an  Act  of  the  Governor  and  Legislative  Council  on 
the  4th  of  July,  1834,  and  which  was  **  an  Act  to 
remove  doubts  as  to  the  validity  of  certain  marriages, 
and  to  declare  the  law  respecting  such  marriages  for 
the  future,"  and  then  came  a  declaratory  and  enacting 
clause,  "that  marriages  solemnised  in  a  certain 
manner  before  the  Act  shall  be  valid.  Dr.  Lushington 
held,  that  the  word  such  referred  to  past  marriages. 
The  second  section  related  to  future  marriages,  and 
enacted  that  marriages  solemnised  in  the  manner 
mentioned  should  have  the  same  force  as  if  solem- 
nised before  a  clergyman  of  the  Church  of  England, 


with  this  proviso,  *' Provided  always  that  from  and 
after  the  passing  of  this  Act,  no  such  marriage  as  last 
aforesaid  shall  be  had  and  solemnised  until  both  or 
one  of  such  persons,  as  the  case  may  be,  shall  have 
signed  a  declaration  in  writing  in  duplicate  stating 
that  they,  or  he,  or  she,  as  the  case  may  be,  are  or  is 
members,  or  a  member  of,  or  hold  communion  with, 
the  Presbyterian  Church  of  Scotland,  or  the  Roman 
Catholic  Church  respectively,  according  to  the  form 
hereunto  annexed."  There  were  no  words  declaring 
such  marriages  void,  if  the  proviso  were  not  complied 
with.  Dr.  Lushington  came  to  the  conclusion  that  such 
a  marriage ,  if  good  before  the  Act  passed,  would  not 
be  rendered  void  by  the  statute,  but  if  not  good  before 
would  not  be  aided  by  it ;  that  the  object  of  the  statute 
was  not  to  make  any  marriages  void  that  would  have 
been  valid  without  its  aid,  and  that  the  proviso  only 
had  the  effect  of  preventing  parties  from  deriving  any 
benefit  from  that  Act  unless  they  complied  with  its 
requisitions.  The  libel  was  frumed  on  the  supposition 
that  the  statute  rendered  the  marriage  void ;  that  libel 
he  rejected,  leaving  it  open  to  the  parties  to  assail 
the  marriage  on  the  ground  that  it  was  void  by  law, 
independently  of  the  statute. 

If  the  case  of  CcUiercUl  v.  Syfeeirnan  is  to  be  taken 
only  to  have  decided  that  where  parties  not  incapable 
of  contracting  marriage,  who  are  under  no  disability 
at  all,  but  who,  professing  to  contract  and  solemnise 
the  marriage  in  some  new  manner  or  form  provided 
by  statute  not  open  to  them  before,  and  who,  in  making 
the  contract  and  with  reference  to  the  solemnisation 
thereof,  disregard  some  prohibitory  enactments  in 
such  statute,  that  then  the  marriage  is  not  thereby 
made  void,  unless  there  are  words  nullifying  the 
marriage,  we  see  no  reason  to  question  the  correctness 
of  the  decision. 

It  is,  however,  quite  a  different  question  whether,  in 
construing  a  statute  which  gives  the  very  right  to 
contract  at  all,  we  are  then  to  hold  that  the  marriage 
is  good,  notwithstanding  a  disregard  of  words  negative 
and  prohibitory  which  relate  to  the  very  capacity  to 
contract,  because  there  are  no  words  expressly  nullify- 
ing the  contract. 

The  Ecclesiastical  Court  had  no  power  to  dissolve  a 
marriage  which  was  a  valid  marriage  at  the  time  when 
it  was  contracted,  so  as  to  give  the  parties  a  right  to 
marry  again.  Such  a  dissolution  could  be  effected, 
and  the  right  of  either  of  the  parties  to  marry  again 
during  the  lifetime  of  the  other  could  be  obtained,  only 
by  Act  of  Parliament. 

By  the  20  k  21  Yict  c.  85,  power  is  given  to  this 
Court  in  certain  cases  to  dissolve  a  valid  marriage,  and 
by  the  57th  sect,  a  capacity  or  right  is  given  to  a  party 
divorced  to  marry  again  during  the  lifetime  of  the  other. 
This  right  is  not  genenJ,  but  limited  to  certain  cases. 

1st.  When  the  time  limited  for  appealing  to  the 
House  of  Lords  against  the  decree  of  this  Court  shall 
have  expired  (as  to  which  see  sects.  55  and  6^),  and 
no  appeal  shall  have  been  pieseAted 
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2nd,  When  any  such  appeal  shall  hare  been  dis- 

missed. 

Srd.  When,  in  the  result  of  the  appeal,  the  mar- 
riage shall  be  declared  to  be  dissolved,  then,  tmi  not 
sooner,  the  parties  divorced  may  marry  again,  as  if 
the  prior  marriage  bad  been  dissolved  by  death.  In 
this  case  the  time  for  appealing  to  the  House  of  Lords 
had  not  expired  when  the  marriage  in  question  took 

place. 

The  form  invariably  adopted  by  the  Legislature  in 
divorce  bills  implies  a  doubt  whether  the  dissolution 
of  a  marriage  by  Act  of  Parliament  was  of  itself 
sufficient  to  enable  the  parties  to  marry  again.  The 
form  is  found  in  Macqueen's  "  Practice  of  the  House  of 
Lords,"  607.  The  first  clause  enacted,  "that  the 
bond  of  matrimony  being  violated  and  broken  by,  &c., 
is  hereby  from  hencefortli  dissolved,  annulled,  vacated, 
and  made  void  to  all  intents,  constructions,  and  pur- 
poses whatever."  The  second  clause  enacted,  "that 
it  shall  be  lawful  for  the  complainant  at  any  time 
after  the  passing  of  the  bill  to  marry  again  as  freely  in 
all  respects  as  if  the  party  convicted  of  adultery  were 
actually  dead." 

The  introduction  of  such  a  clause  into  divorce  bills 
probably  caused  the  Legislature  to  make  express  pro- 
vision as  to  the  con.sequences  of  a  decree  of  dissolution 
of  marriage  pronounced  by  the  Court  about  to  be 
created.  If  no  express  power  to  marry  again  had  been 
given,  it  might  have  been  ai^pied,  from  the  practice  in 
divorce  bills,  that  no  such  power  was  conferred  by  the 
decree  of  the  Court ;  and  certainly,  if  no  such  power 
had  been  expressly  given,  and  it  had  been  enacted 
that  it  should  not  be  lawful  for  the  parties  to  marry 
again  until  a  certain  time  had  elapsed  after  the  making 
of  the  decree,  a  marriage  solemnised  before  that  time 
would  have  been  void,  for  the  parties  would  have  been 
thereby  rendered  incompetent  to  contract.  Thus,  if 
by  the  57th  sect,  it  had  been  enacted,  "  that  it  shall 
not  be  lawful  for  respective  parties  to  a  marriage  dis- 
solved by  a  decree  of  the  Court  to  marry  again  before 
the  expiration  of  a  certain  time,'*  no  doubt  could  have 
existed  as  to  the  prohibitory  effect  of  those  words. 
It  seems  to  us  that  their  meaning  and  effect  must  be 
held  to  be  the  same,  although  they  are  preceded  by 
words  making  it  lawful  to  marry  after  the  expiration 
of  that  time. 

We  have  considered  the  case  principally  with  refer- 
ence to  the  proper  construction  to  be  placed  on  the 
statute,  and  the  weight  to  be  given  to  Catterall  y. ' 
Sweetman  as  an  authority  for  the  construction  con- 
tended for  by  the  respondent  Some  other  cases  were 
cited,  and  a  reference  was  made  to  text-books,  par- 
ticularly to  Bishop* 8  Treatise  an  Marriage  and  Divorce, 
We  think 'it  unnecessary  to  notice  all  these  autho- 
rities. One  of  the  cases  cited  was  that  of  Hallwood  v. 
Tredyer,  decided  by  Sir  John  Nicholl,  whose  decision 
was  in  the  result  supported  by  the  Court  of  Delegates, 
^and  is  reported  in  2nd  Phillimore's  Reports,  287,  and 
commented  upon  at  some  length  by  Dr.  Lushiogton  in 


Catterall  v.  Sweelman.  On  what  ground  the  Court  of 
Delegates  supported  the  decision  of  Sir  John  NichoU 
is  not  stated,  but  Sir  John  Nicholl  himself  pronounoed 
for  the  validity  of  the  marriage  on  the  ground  that  tlie 
publication  of  the  banns,  though,  in  fiict,  such  pub- 
lication took  place  in  the  parish  of  St.  George^  Sontii- 
wark,  must,  under  the  circumstances,  be  considpred 
legally  as  having  taken  place  in  the  parish,  church  ai 
St  Mary,  Newington,  in  which  parish  the  marriage 
was  solemnised.  Assuming  that  to  have  been  tie 
ground  of  the  decision,  the  case  affords  little,  if  any, 
assistance  in  determining  the  present  The  case  of 
Hie  King  v.  Hie  Inhahiiants  of  Birmingham  was  a 
decision  upon  a  marriage  contract  In  that  case  it 
was  held  that  the  want  of  the  consent  of  the  &ther  of 
the  husband,  who  was  a  minor,  which  consent  was 
required  by  th^  statute  4  Geo.  4,  c.  76,  in  case  of  the 
marriage  of  a  minor  by  licence,  did  not  render  the 
marriage  void.  There  was  there  no  previous  impedi- 
ment creating  an  incapacity  to  contract  at  alL  There 
were  no  nullifying  words  in  sect  16  of  the  4th 
Geo.  4,  c.  75,  applicable  to  the  question  then  under 
consideration  —  there  were  not  even  prohibitory 
words.  The  case  depended  on  the  16tii  sect.  Ccon- 
strued  with  reference  to  other  sections  in  the  sta- 
tute), and  the  16th  sect,  merely  required  a  con- 
sent, and  that  requirement  was  held  to  be  directory 
only. 

It  was  further  argued  before  us,  that  this  particular 
case  ought  to  be  determined  as  if  the  time  for  appeal 
had  run  out ;  that  the  time  allowed  by  the  56th  sect 
was  allowed  for  the  protection  of  a  party  dissatisfied 
with  the  decree  of  this  Court  dissolving  the  mairiagj  ; 
that  Mr.  Mure,  the  petitioner,  in  the  former  proceed- 
ing having  obtained  a  decree  in  his  fiivoor,  he  cooll 
not  appeal ;  and  that  the  only  other  party — viz.,  th* 
now  respondent — for  whose  protection  the  right  u 
appeal  was  given  by  the  statute,  might  renotmce  a 
right  which,  under  the  circumstances  of  the  eisn^ 
continued  to  exist  for  her  advantage  only.  We  thiiik 
that  we  ought  not  to  decide  the  question  on  any  sik'Ii 
view,  and  that  we  are  called  upon  to  determine  the 
broad  and  general  question,  whether  a  second  ntBirUg^y 
within  three  months  from  the  decree  dissolving  the  fir<t 
marriage,  by  one  of  the  parties  to  that  first  marriag? 
during  the  lifetime  of  the  other,  or  before  ih&  liappeij- 
ing  of  the  other  events  mentioned  in  the  57th  sect,  l< 
a  good  marriage  t  After  a  full  consideration  of  th? 
case,  and  the  arguments  submitted  to  us,  we  f^I 
bound  to  say  that  we  think  the  marriage  in  queStic:: 
was  prohibited  by  the  statute  20  &  21  Vict  c  85,  s.  57 ; 
and  we  therefore  decree  that  such  marriage  was  null 
and  void.  It  is  a  satisfaction,  however,  to  knov 
that  all  difficulty  in  the  way  of  an  appeal  horn  olt 
decision  is  now  removed  by  the  21  &  22  Tlet  c  105, 

8.17. 
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The  John  Mowlem  v. 
The  Lloyd's,  or  Sea. 
Queen. 


Before  the  Bight  Honourable  Dr.  Lubhinoton. 

CoUidon — Compulsory  Pilotage — ''Ship  emr 
ployed  in  the  Coasting-Trade  of  the  United 
Kingdom''— 17  ^  18  Vict,  c  104,  s.  379. 

A  vessel  ordinarily  occupied  in  the  foreign  trade, 
^ngfrom  Liverpool  to  London  in  order  to  sail  from 
London  on  such  foreign  trade,  vriUiout  passengers,  hut 
having  on  board  a  cargo  shipped  at  Liverpool  and  deli- 
verable at  London,  is  net  **a  ship  employed  in  the 
coasting-trade  of  the  United  Kingdom"  loiihin  (he 
meaning  of  the  Z79th  section  of  the  Merchant  Shipping 
Act,  and  is  compellable  to  take  a  pilot. 

This  was  a  cause  of  damage  brought  by  a  brig  called 
the  "John  Mowlem"  against  the  steamer  "Lloyd's," 
subsequently  called  "Sea  Queen,"  to  recover  for  a 
collision  which  took  place  in  the  Channel. 

It  appeared  that  the  "Sea  Queen**  was  built  at 
Hartleix>ol ;  brought  a  caigo  to  London ;  that  she 
then  went  two  foreign  voyages;  ultimately  reached 
Liverpool ;  that,  whilst  at  Liverpool,  she  was  adver- 
tised to  load  in  London  on  a  voyage  to  Matamoras ; 
that  some  of  the  crew  were  hired  at  Liverpool  to  pro- 
ceed to  London,  and  thence  to  Matamoras ;  that  she 
sailed  from  Liverpool  with  a  cargo  on  board  for  I/mdon 
— not  a  full  caigo,  but  as  much  as  she  could  obtain  ; 
that,  on  arriving  off  Dungeness,  she  was  boarded  by 
a  duly  licensed  Trinity  House  pilot,  and  that  subse- 
quently, while  the  pilot  was  in  charge,  she  met  with 
the  collision.  Under  these  circumstances,  the  owners 
of  the  "  Sea  Queen  "  pleaded  that  she  was  not  "  a  ship 
employed  in  the  coasting-trade  of  the  United  Kingdom" 
within  the  meaning  of  the  879th  section  of  the  Mer- 
chant Shipping  Act,  and,  therefore,  she  was  bound  by 
the  general  rule  contained  in  the  876th  section  to  take 
a  pilot  on  board  ;  and,  consequently,  that,  if  the  pilot 
was  to  blame  for  the  collision,  the  "  Sea  Queen  "  was 
not  answerable  for  the  damages.  The  Court  foxmd 
that  the  collision  was  to  be  attributed  solely  to  the 
fault  of  the  pilot  The  legal  point  now  came  on  for 
argument. 

JBrett,  Q.C.,axidClarkson,  for  the  "Sea  Queen," 
contended  that  the  exemption  in  the  statute  referred 
only  to  vessels  engaged  in  the  coasting-trade  as  their 
accustomed  trade,  and  could  not  apply  to  a  vessel 
making  a  casual  voyage  from  one  port  in  England 
to  another.  The  policy  of  the  statute  was  to  require 
every  ship  to  take  a  pilot,  unless,  from  the  usual 
occupation  of  the  ship,  her  master  might  be  pre- 


sumed to  be  familiar  with  the  navigation  of  the 
coast—Preamble  to  6  Geo.  4,  c.  125.  The  138rcl 
section  of  the  last  Liverpool  Pilot  Act,  whilst  exempt- 
ing coasting  vessels  from  compulsory  pilotage,  makes 
the  exemption  conditional  upon  the  vessel  having 
been  engi^ged  for  six  months  in  the  coasting-trade. 
For  the  interpretation  of  the  terms  "  employed  in  the 
coasting-trade,"  or  "  employed  in  foreign  trade,'* 
they  referred  to  the  same  or  similar  expressions  in 
other  Acts, 

52  Geo.  8,  c.  29,  ss.  2  and  84 ; 

7  &  8  Vict.  c.  112,  8.  26  ; 

8  &  9  Vict  c.  88,  s.  13  ; 
12  &  18  Vict  c.  29,  8.  2 ; 
18  &  14  Vict  c.  93,  8.  9 ; 
14  &  15  Vict  c.  96,  s.  15  ; 

and  they  relied  on  the  cases  of 
The  AgriccHa,  2  W.  Bob.  10  ; 
Davison  v.  Mekkiben,  3  Brod.  &  Biug.  112. 

Ikane,  Q,C.,  and  Lushington,  for  the  "John 
Mowlem." 

On  this  particular  voyage  the  "Sea  Queen*'  was 
engaged  in  the  coasting-trade,  and  the  particular 
voyage  is  the  only  admissible  criterion.  The  policy 
of  the  exemptions  is  matter  for  coigecture  merely. 
Other  of  the  exemptions  named  in  the  879th  sect, 
viz..  Exemptions  (3)  and  (4),  apply  only  to  a  parti- 
cular voyage.  So  do  the  provisions  of  the  854th 
sect.  ;  and  the  definitions  of  "home-trade  ship,"  and 
"foreign-going  ship,"  in  sect  2  of  the  same  statute. 

Db.  Lushington. — ^The  question  is,  whether  a  vessel 
ordinarily  occupied  in  foreign  trade,  going  from 
Liverpool  to  London  in  order  to  sail  from  London 
on  such  foreign  trade,  without  passengers,  but 
having  on  board  a  cargo  shipped  at  Liverpool  and 
deliverable  at  London,  is  by  reason  of  that  cargo 
to  be  held  "a  ship  employed  in  the  coasting-trade  of 
the  United  Kingdom*'  within  the  meaning  of  the 
379th  sect,  of  the  Merchant  Shipping  Act,  and  as 
such  to  be  exempt  from  the  rule  of  compulsory 
pilotage.  I  have  already  decided  in  The  Agricola  (2  W. 
Bob.  10),  that  a  vessel  making  a  similar  voyage  with- 
out a  cargo  and  in  ballast,  is  not  a  ship  employed  in 
the  coasting-trade.  I  do  not  see  how  the  fact  that  the 
vessel  has  a  cargo  on  board  should  make  any  difference. 
Are  the  master  and  crew,  because  they  have  a  cai^, 
more  likely  to  be  competent  to  navigate  the  vessel 
themselves  without  the  aid  of  a  qualified  pilot  ?  I  am  of 
opinion,  therefore,  that  the  "  Sea  Queen"  was  not  "a 
ship  employed  in  the  coasting-trade,**  that  she  was 
compellable  to  take  a  pilot,  and  that  she  cannot  be 
made  answerable  for  the  damages  occasioned  by  the 
fault  of  her  pilot 
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EQUITY. 


Iriord  Ohaneelkxr.  1  Be  Thin. 
80  May,  18  July,  1868.  J  Ex  parte  AuEXAfnmL 

Bankruptcy  Act,  1861,  «.  192,  197— Po««r  to 
Sum/mon — Reguitratidn  <ff  Iked. 

The  power  to  summon  and  examine  persons  suspeded 
to  possess  property  of  or  supposed  to  he  indebted  to  a 
hankrupt  is  extended  by  section  197  of  the  Bankruptcy 
Act,  ISQ^^toihe  case  of  persons  suspected,  or  supposed  in 
like  Tnanner  to  possess  property  of  or  to  he  indebted  to  a 
debtor  who  has  duly  registered  a  deed  of  arrangemeni 
within  the  192nd  section  of  the  sam^  Act,  and  it  is  not, 
for  the  purpose  of  examining  a  wUticss,  necessary  to  prove 
the  due  performance  of  the  conditions  required  for  the 
validity  of  such  deeds: — 

Semble,  a  summons  shovM  not  be  granted  for  such 
purpose,  except  on  a  prima  facie  ease  made  on  the  oa£h 
of  the  person  applying  for  iL 

This  was  an  appeal  from  an  order  of  the  Commis- 
sioner refosing  to  examine  a  witness  who  had  been 
smnmoned  imder  the  following  circumstances  : — 

Thin,  the  debtor,  had  executed  a  deed,  assigning 
his  property  for  the  benefit  of  his  creditors,  which 
deed  was  registered  under  the  192nd  section  of  the 
Bankruptcy  Act,  1861. 

The  tmsfeees  of  the  deed,  suspecting  one  Joyce  of 
haying  in  his  possession  property  belonging  to  the 
debtor,  took  out  a  summons  against  him,  and,  on  the 
return  of  the  summons,  proposed  to  examine  him  con- 
cerning his  knowledge  of  the  affairs,  and  touching  the 
assets  of  the  debtor.  Before  he  was  sworn,  howerer,  he 
objected  to  the  jurisdiction  of  the  Court,  and  required 
the  trustees  to  give  evidence  that  the  deed  had  been 
properly  executed  within  the  conditions  of  the  192nd 
section,  and  the  trustees,  refusing  to  offer  any  eyidence, 
and  contending  that  the  registration  of  the  deed  was 
sufficient  to  found  the  jurisdiction  of  the  Court,  the 
Commissioner  allowed  the  demurrer  of  the  witness, 
and  reAised  to  order  him  to  be  sworn,  or  to  examine 
him.     From  this  order  the  trustees  appealed. 

Jamss,  Q,C,t  and  SairdsweU,  for  the  appellant^  con- 
tended that  the  registration  of  the  deed  was  sufficient 
to  found  the  jurisdiction  of  the  Court ;  for,  were  it 
otherwise,  issue  would  haye  to  be  joined  with  eveiy 
witness,  and  eyidence  to  be  gone  into  in  eadi  case  to 
prove  the  same  fact ;  viz.,  the  due  executicm  of  «w 
deed.  That  the  registration  of  the  deed  was  like  on 
adjudication  of  bankruptcy,  which,  though  not  con- 
duaive  on  any  one  who  disputed  its  vaUdity,  was  yet 
condusiye  to  found  the  jurisdiction  of  the  Court  for 


all  the  purposes  of  working  out  the  aihnimfitratkm  of 
the  bankrupt's  estate,  and  the  execotion  of  the  bask- 
mpt  law  on  the  bankrupt ;  and,  among  other  matters 
ancillary  to  these,  was  condusiye  on  bH  witnesBes 
summoned  for  the  purpose  of  exaanination  In  aaj 
matter  on  whioh  the  Court  had  power  to.  smnmon  asi 
examine.  That  the  197th  section,  in  the  case  cf  ti» 
registration  xS  a  deed  under  the  192nd  section,  gave 
the  Court  the  same  powers  as  it  bad  when  afttiz^  in 
bankruptcy,  and,  therefore,  the  Commiaaoiier  oiught 
to  have  sworn  the  witness  and  examined  him  wlftwot 
requiring  evidanoe  of  the  due  ezecatLoa  of  the  deed. 

Northf  for  the  witness,  contended  tiiat  Hit  19fi2i, 
197th,  and  198th  sections  pointed  by  lefenooB  to  a  dead 
exeovted  in  accordance  with  the  reqvirenieiitB  of  the 
192nd  section,  and  that  unless  the  deed  wai^  and  w& 
proved  to  be,  a  deed  complying  with  that  seetian,  tiie 
Conrt  had  not  any  jurisdiction  ;  that  there  ma  nothing 
in  the  Act  anaking  x^istration  of  a  deed  primd  faa^ 
evidence  that  the  requirements  of  the  Act  Vad  ^been 
complied  with ;  and  the  provision  at  t^e  cad  of  the 
19dth  section,  that  the  certificate  of  regiatrs&a  ahoidd 
be  nvailable  to  the  debtor  as  a  protection  in  bank- 
ruptcy, showed  that  the  registration  was  not  to  ha 
sttffident  for  every  purpose ;  and  fartbec,  that  the 
omission  from  the  Act  of  1861  of  a  provisJon  rfWwmWitg 
that  found  in  the  226th  section  of  the  Act«f  184a, 
that  a  filed  certificate  of  the  ezeontiogi  of  a  deed  If 
6-7ths  of  the  creditors  should  be  primi  fad^  ^viteci 
in  all  Courts  of  Law  and  Equity  that  the  deed  had 
been  so  signed*  showed  conclusively  that  xegistntia 
was  no  longer  to  be  primd  fade  evidence  of  the  condi- 
tions preoedent  having  been  properly  complied  wish. 
If  not  primA  facie  evidence,  which  must  mean  bu£- 
dent  evidence  in  the  absence  of  evidence  to  the 
contrary*  the  registration  must  be  of  greater  or  las 
effect ;  if  greater,  it  most  be  sufficient  evideaioe,  not- 
withstanding evidence  to  the  contrary.  Bot  th^ 
would  make  it  conclusive  evidence^  wbidi  Hie  cases 
have  decided  tiiat  it  is  not, 

ExparU  Pagcy  Be  Neal,  1  N.  S.  140  ;  32L.i. 
Bky.  14  ; 

ExparUBatolings^  ReBa-Mngs^l  K.  B.ltf;SS 
L.  J.  Bky.  27 ; 

Ex  parte  Qodden,  Be  ShMe,  1  IfT.  E.  151 ;  tt  L.  J. 
Bky.  «7. 
If  not  greater,  it  must  be  less ;  «'.«.,  it  noMft  b»  In- 
sufficient e'^'idencc,  though  there  is  no  evidettea  to  the 
contrary,  which  is  equivalent  to  sayiQg  tftit,  un- 
supported, it  is  not  evidence  at  all;  Md  ft 
submitted  that  this  vras  the  true  yidir« 
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The  Lohd  Chanobllob  was  of  opinion  that  the 
registration  of  the  deed  gave  the  Court  juriBdiotion, 
and  that  it  was  not  open  to  the  witness  to  dispute  tlie 
jnrisdiotion  on  that  ground,  but  inquired  by  what 
statute  the  power  to  summon  and  examine  persons 
touching  the  bankrupt's  estate  was  first  given  in 
bankruptcy ;  and  the  oase  stood  oyer  for  search  to  be 
made  on  this  head. 

18  July,  1868. 

On  this  day /([(m«9,  Q.C.,  stated  that  lio  had  made 
•search,  and  found  that  this  power,  or  one  closely 
■analogous,  had  been  given  by  the  very  eaftiest  of  all 
the  Bankrupt  Acts,— viz,,  34  Hen.  8,  c  4,  &  2,— 
that  it  was  continued  by  the  statute  of  Eliz.,  and 
extended  by  21  Jac.  1,  c.  19,  which  declared  that 
the  bankrupt's  wife  might  be  examined,  as  to  which 
there  had  theretofore  been*  some  doubt ;  that  it  was 
re-euBcted  by  4  Grco.  4,  c.  16,  and  finally  by  the  Act  of 
1849,  and  cited, 

Cooptr  V.  Harding^  7  Q.  B.  928, 
to  show  that  the  suspicion  of  the  person  applying  for 
the  summons,  that  the  witness  had  goods  of  the  bank- 
rupt in  his  possession,  or  the  supposition  of  such 
person  that  the  witness  was  indebted  to  the  bankrupt, 
was  sufficient,  and  the  Court  was  not  bound  to  exercise 
4iny  judgment  on  the  grounds  of  such  suspicion  or 
supposition,  but  was  bound  to  issue  the  summons  as  a 
mere  ministerial  act. 

North,  for  the  witness,  aigaed  that  the  Court  was 
bound  to  exercise  discretion  in  the  granting  of  a 
summons  under  the  Act  of  1849,  although  its  suspicion 
might  be  caused  by  the  information  of  the  applicant 
for  the  summons,  and  the  discretion  being  vested  in  the 
Court  by  that  Act  was  not  transferred  by  the  197th 
section  of  the  Act  of  1861,  under  which  the  trustees  of 
tlio  deed  must  be  the  moving  parties,  and  under  whiph 
the  Court  had  no  jurisdiction  to  proceed  mero  malu. 

He  cited  the  189th  section  as  to  proceedings  under  a 
cbango  from  bankruptcy  to  arrangement  where  the 
power  in  question  was  given  in  specific  terms,  and 
where  the  Court  had  a  supervising  power,  and  argued 
that  the  omission  of  similar  terms  in  the  197th  section 
afTorded  reason  to  believe  that  this  power  was  not  to 
be  ^ven  in  cases  under  that  section.  He  also  referred 
to  the  terms  at  the  conclusion  of  the  section  to  show 
that  the  powers  and  rights  transferred  were  only  of 
such  a  nature  as  affected  the  parties  mentioned  in  the 
section  iiUer  a?,  and  such  as  might  be  the  subject  of 
alteration  by  contract  among  them,  and  did  not,  then)- 
fore,  include  a  power  to  summon  and  examine  parties 
not  concerned  in  the  deed  itself,  with  whom  no 
opportimity  could  be  afforded  by  the  deed  to  contract 
for  any  such  alteration.  He  also  referred  to  the  136th 
section,  which  expressly  gave  this  power  in  the  case  of 
deeds  of  arrangement  under  certain  circumstances 
mentioned  in  the  section,  but  which  circumstances  did 
not  occur  in  this  case,  and  argued  that  the  expression 


of  the  power  in  those  circumstances  was  an  exclusion 
of  it  in  their  absence. 

The  Lord  Chancellor  said,  when  the  nuitter  was 
first  mentioned  he  had  felt  IMs  difficulty— that  a 
power  seemed  to  be  given  to  trustees  under  a  deed 
which  was  given  to  the  Court  under  a  bankruptcy  :  a 
power,  too,  which  was  of  an  anomalous  kind,  exercise- 
able  over  persons  who  might  be  in  no  kind  of  relation, 
to  the  debtor  or  bankrupt ;  he  had  therefore  thought 
the  matter  ought  to  be  carefully,  examined,  so  as  to 
ascertain  whether  the  power  given  in  bankruptcy  had, 
by  time  or  otherwise,  ripened  into  a  right  in  the 
parties,  or  whether  it  was  still  a  discretion  in  the 
Court.  If  it  were  a  right  in  the  parties,  it  would  be 
transferred,  by  the  Act  of  1861,  to  the  case  of  a  deed 
within  the  192nd  section  of  that  Act ;  but,  if  other- 
wise, he  did  not  feel  inclined  to  extend  such  an 
arbitnuy  power.  He  thought  it  would  have  been  a 
better  course,  had  this  power  always  been  treated  as  a 
discretionajy  power  vested  in  the  Court  only ;  but  the 
common  practice — ^now  for  many  years  well  esta- 
blished, and  confirmed  by  the  Court  of  Queen's  Bench 
in  the  case  cited  by  Mr.  /am«9— treated  this  power, 
as  a  right  in  the  parties  so  fio-,  that  it  not  only  en- 
titled, but  required,  the  Commissioner,  at  the  instance 
of  any  person  having  a  proper  locus  standi^  to  issue  a 
summons  to  a  witness  to  attend  and  be  examined, 
without  exercising  on  the  point  any  judicial  discretion 
whatever,  provided  the  person  applying  stated  that  he 
suspected  the  witness  to  possess  property  of,  or  that 
he  supposed  him  to  be  indebted  to,  the  bankrupt; 
and  he  desired  that,  for  the  future,  such  summonses 
should  not  issue  except  on  ^primd  facU  case,  made  on 
oath  by  the  apphcant,  or  on  other  proper  evidence ; 
but,  looking  to  the  present  state  of  the  law,  he  was 
bound  to  decide  that  the  Commissioner  had  no  option 
but  to  grant  such  a  summons  at  the  instance  of  the 
assignee,  or  any  creditor  (for  the  power  might  be 
exercised  before  the  appointment  of  an  assignee) ; 
and,  as  he  had  already  decided  the  other  point,  he 
must  allow  theappeaL 


Lord  ChanoeUor.  1  ^^  p,^^^ 

18  July,  1863.         J 

Order  Tnade  by  Registrar — Bankruptcy 
CoTuolidation  Act,  1849,  &  27. 

An  order  made  by  a  registrar  acting  in  the  dbseneeof 
the  Commissioner  from  reasonable  cause,  must  appear  on 
its  face  to  be  so;  and  miut  show  the  absence  of  the 
CommissioTier  for  reasonable  cause,  and  the  authority 
deputing  the  registrar  to  act  for  him. 

This  was  an  appeal  from  an  order  made  as  to  a  proof 
tendered. 

C  Russell  appeared  for  the  appellant 
Idttle,  for  respondents. 
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The  Lord  Chancellor  took  objection  to  the  order, 
that  it  appeared  to  have  been  made  by  the  registrar, 
not  by  the  Commissioner. 

It  was  answered,  that  the  order  was  made  by  the 
r^strar  acting  for  the  Commissioner,  under  section  27 
of  the  Act  of  1849. 

The  Lord  Chancellor  said,  this  onght  to  appear 
on  the  face  of  the  order,  as  also  the  authority  of  the 
Commissioner  to  the  registrar  to  act  for  him,  and  the 
reasonable  cause  of  the  Commissioner's  absence.  If 
the  order  was  really  made  by  the  registrar  so  autho- 
rised, it  must  be  amended  by  stating  so  on  its  face ;  if 
not,  an  application  must  be  made  de  novo  to  the 
Commissioner.  He  could  not  abjudicate  on  the 
matter  as  it  stood. 

Lord  Chancellop.  1  ^^^^  ^  p^^^^^ 
21  July,  1863.        J 

Mortgage — CcnBtractive  Notice — Priority, 


Tht  doctrine  of  oonstruetive  notice  is  founded  on  the 
existence  of  a  duty  on  the  part  of  the  <igent  to  com- 
municate  to  his  principal  tfiefaet  of  tohich  a  Jtnuwledffe 
is  sought  to  be  imputed  to  the  principal. 

To  affect  0ie  principal  unth  notice,  knowledge  of  the 
fact  must  be  acquired  by  the  agentf  or  be  present  to  his 
mind,  in,  and  must  be  material  to,  the  particular  trans- 
action in  which  the  agent  is  employed  as  such.  If 
immaterial  to  thcU  transaction,  there  is  no  duty  incum- 
bent on  the  agent  to  inform  his  principal. 

The  employment  by  L,  the  solicitor  of  W,  of  C, 
another  solicitor,  to  perform  duties  purely  ministerial 
(as,  e.  g.,  to  procure  the  signatures  of  mortgagors  to  a 
transfer  of  mortgage,  the  draft  having  been  perused  and 
approved  by  L,  on  behalf  of  W,  the  transferu),  does 
not  constitute  C  the  solicitor  of  W,  so  as  to  affect  W 
with  notice  of  facts  known  to  C, 

TJie  doctrine  of  constructive  notice  ought  not  to  be 
extended,  but  confined  within  certain  boundaries. 

This  was  an  appeal  from  V.-C.  Stuart 

By  three  several  indentures  of  mortgage,  dated 
respectively  the  28th  of  March,  1835,  9th  of  December, 
1839,  and  28rd  of  December,  1839,  the  legal  estate  in 
fee  simple  in  certain  portions  of  a  freehold  property 
in  Wales  was  vested  in  certain  mortgagees  by  way  of 
security  for  the  several  sums  of  1,6002.,  900Z.,  and  7002. 

In  1848,  the  defendant  Richards  brought  an  action 
against  the  mortgagors  on  their  joint  and  several  pro- 
missory note  ;  judgment  was  obtained,  and  registered 
on  the  28th  of  June,  1848. 

By  an  indenture  of  the  3rd  of  September,  1852,  the 
three  mortgages  were  transferred  to  the  Messrs.  Walpole, 
and  the  legal  estate  vested  in  them. 

On  the  18th  of  May,  1853,  the  Walpoles  advanced 
a  sum  of  1,8002.  as  a  further  chaige  on  the  whole  of 

ic  said  estates. 

The   plaintiffs,    the    assignees    of    the  Walpoles, 


claimed  to  hold  the  estates  as  a  security  for  the  further 
advance  of  1,8002.,  as  well  as  for  the  original  advance^ 
in  priority  to  the  judgment-debt  of  Bichards. 

The  defendant  Bichards  contended  that,  in  the 
transaction  of  the  transfer  of  the  mortgages  in  1852, 
one  Cooper  (who  was  the  solicitor  of  the  mortgagors, 
and  had  notice  of  Bichard's  judgment)  acted  also 
as  the  solicitor  of  the  Walpolea,  that  the  Walpoles 
were  affected  with  such  notice  at  the  time  of  making 
the  further  advance  (on  which  occasion  Messrs.  Lee 
and  Pemberton,  their  usual  solicitors,  acted  on  tklr 
behalf;)  and  consequently  that  the  judgment  wu 
entitled  to  priority  over  the  further  advance. 

The  Vice-chancellor  held  the  judgment-creditor  to  be 
entitled  to  such  priority,  and  the  plaintiffs  appealed 
from  that  decision. 

Greene f  Q.C,,  and  ffuU,  for  the  appellants. 

1st  As  to  the  question  of  fact,  Mr.  Cooper  never 
acted  as  the  solicitor  of  the  Walpoles,  who  were  repre- 
sented on  the  occasion  of  the  transfer  in  1852,  an*!, 
throughout  the  whole  of  the  transactions,  by  Messn. 
Lee  and  Pemberton,  who  had  no  notice  oi  the  judg- 
ment. 

2nd.  If  Cooper  had  acted  in  some  sense  for  the 
Walpoles  as  well  as  for  the  mortgagors,  the  Tf alpoles» 
at  the  time  of  making  the  further  advance,  were  not 
affected  with  notice  of  the  judgment  To  affect  the 
principal  the  notice  must  be  in  hdc  re,  or  the  second 
transaction  must  so  closely  follow  upon  the  first  as  to 
afford  an  irresistible  presumption  that,  at  the  date  of 
the  second,  the  first  was  present  to  the  mind  of  the 
agent, 

Lan£'  V.  Jackson,  20  Beav.  535  ; 
Tylee  v.  Webb,  6  Beav.  552  ; 
Jones  V.  Stnith,  1  Hare,  43  ;  1  Ph.  244  ; 
Cooke  V.  Wilton,  29  Beav.  100 ; 
Fisher  on  Mortgages,  808. 
Moreover,  there  was  no  question  that,  on  the  oec:^sio:i 
of  the  further  advance,  Lee  and  Pemberton,  and  not 
Cooper,  had  acted  as  the  solicitors  of  the  Walpoles. 

8rd.  To  affect  the  principal  with  notice,  the  circax- 
stance  coming  to  the  knowledge  of  the  agent  must  l>c 
material  to  the  business  in  which  the  agent  is  employed, 
so  that  it  becomes  the  duty  of  the  agent  to  communi- 
cate it  to  his  principal.     The  client  was  affected  with 
notice  of  what  came  to  the  knowledge  of  his  soliciti^r 
in  the  transaction,  and  which  it  was  the  duty  of  i^<^ 
latter  to  communicate  to  the  former  ;  bat  where  there 
was  no  such  duty  incumbent  on  the  solicitor,  th<-7^ 
was  no  constructive  notice  to  the  client     In  the  |<^:- 
sent  case,  in  1852,  the  judgment  was  immaterial  to  the 
Walpoles,  even  if  Cooper  acted  on  their  behalt     1- 
was  indifferent  to  them  whether  the  jndgrafint  was  'l 
existence  or  not.    There  was  no  duty  cmst  upon  C^oop*^' 
to  inform  them  of  its  existence,  because  tbflir  right>. 
as  assignees  of  the  original  mortgagees^  irm  parer^""* 
to  the  judgment ;  and,  consequently^  iMlifla  VM  &vn 
to  be  imputed  to  the  Walpolea» 
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[The  Lord  Chancellor. — Suppose  Messrs.  Lee  and 
Femberton,  acting  in  1852  as  the  solicitors  of  the 
Walpoles,  had  employed  Cooper  to  procure  the  sig- 
natures of  the  mortgagors  to  the  deed  of  transfer, 
would  that  have  been  a  sufficient  employment  of 
Cooper  as  the  solicitor  of  the  Walpoles  to  have 
affected  the  latter  with  notice  I] 

We  submit  that  it  would  not  Sucli  an  employment 
would  require  the  performance  of  a  purely  ministerial 
act,  woxdd  not  demand  the  exercise  of  judgment  or 
discretion,  and  would  inyolve  no  confidential  relation- 
ship. The  doctrine  of  constructiye  notice  applies  only 
where  the  solicitor  is  employed  as  a  confidential 
agent — ^where  his  professional  mind  is  engaged,  and 
he  was  the  adviser  of  his  principal,  and  responsible 
to  him  for  the  advice  given.  At  any  rate,  no  case 
has  ever  decided  that  such  an  employment  would 
be  sufficient  to  affect  the  client  with  notice;  and 
the  doctrine  of  constructive  notice  ought  not  to  be 
extended. 

JBevir  (MalinSf  Q,C.,  with  him),  for  the  respondent, 
Richards. 

1st.  The  judgment  creditor  has  a  statutory  lien  on 
the  estate  of  his  debtor  from  the  date  of  the  registry 
of  his  judgment ;  and  any  subsequent  incumbrance, 
with  notice  of  the  judgment,  must  be  postponed  to  the 
judgment.  The  evidence  establishes  that  Cooper  acted 
for  the  "Walpoles  in  the  matter  of  the  transfer  of  the 
mortgages  in  1852 ;  Cooper  admittedly  had  notice  of 
the  judgment,  and  knowledge  thereof  must  be  im- 
puted to  the  Walpoles,  so  that  they  could  not  after- 
wards make  a  farther  advance,  and  tack  their  securities 
so  as  to  gain  priority  over  the  judgment 

2nd.  The  interval  between  the  transfer  and  the 
further  advance,  was  only  eight  months. 

3rd.  It  was  the  duty  of  Cooper,  acting  as  the 
solicitors  of  the  transferees,  to  inform  them  of  the 
existence  of  the  judgment,  and  warn  them  that  they, 
with  notice  thereof,  could  not  thereafter  make  farther 
advances  so  as  to  prejudice  the  judgment  creditor. 

Greene,  Q.C.,  in  reply. 

The  Lord  Chancellor  was  unable  to  agree  with 
tlie  Yice-Chancellor,  either  in  his  conclusion  of  fact, 
or  bis  inference  of  law.  The  burden  of  proof  that 
Mr.  Ck>oper  acted  as  the  solicitor  of  the  transferees  lay 
upon  those  who  affirmed  that  the  transferees  had 
notice  of  the  judgment,  and  of  that  burden  they  had 
not  discharged  themselves  ;  on  the  contraiy,  it  was 
proved  that  Messrs.  Lee  and  Pemberton  were  the 
solicitors  of  the  Walpoles,  acting  in  the  matter  of  the 
transfer  of  the  mortgages  as  well  as  on  other  occasions. 
It  was  constantly  the  case  in  business,  and  quite  con- 
sistent with  one  firm  being  the  professional  advisers 
and  principal  solicitors  of  a  client,  that  another  firm 
was  employed  in  detached  portions  of  the  busiliess ; 
but  persons  so  employed  in  a  simply  ministerial  office, 
were  not  the  solicitors  of  the  client  in  such  a  sense  as 


to  attract  the  operation  of  the  doctrine  of  constructive 
notice.  Messrs.  Lee  and  Pemberton  were  the  real,  advis- 
ing, responsible  solicitors  of  the  Walpoles  in  the  transac- 
tion of  1852  ;  it  seemed  probable  (though  the  evidence 
was  not  clear  on  that  point)  that  Lee  and  Pemberton 
had  delegated  to  Cooper  the  duty  of  obtaining  the 
signatures  of  the  mortgagors  to  the  deed  of  transfer, 
had  employed  him  to  discharge  the  ministerial  office 
of  procuring  signatures  to  a  document,  the  draft  of 
which  they  had  themselves  approved  on  behalf  of 
the  assignees ;  but  this  would  not  divest  Messrs. 
Lee  and  Pemberton  of  their  character  of  solicitors 
to  the  assignees,  nor  invest  Mr.  Cooper  with  that 
character. 

His  Lordship  agreed  with  those  of  his  predecessors, 
who  had  expressed  their  opinions  that  the  doctrine  of 
constructive  notice  ought  not  to  be  extended.  In 
order  to  affect  the  principal  with  notice,  the  know- 
ledge of  the  agent  must  be  derived  by  him  in  the 
particular  transaction,  or  be  shown  to  be  then  present 
to  his  mind,  and  must  be  knowledge  of  something 
which  was  material  to  the  particular  transaction,  and 
which  it  was  the  duty  of  the  agent  to  communicate  to 
his  principal ;  the  whole  doctrine  of  constructive 
notice  rested  on  the  ground  of  the  existence  of  such  a 
duty  on  the  part  of  the  agent.  In  the  present  case, 
even  if  Cooper  had  acted  as  the  solicitor  of  the 
Walpoles  in  the  matter  of  the  transfer,  the  exist- 
ence of  the  judgment  was  immaterial  to  the  trans- 
ferees ;  there  was,  therefore,  no  duty  imposed  upon 
Cooper  to  communicate  to  the  transferees  his  know- 
ledge of  its  existence,  and  consequently  the  ground 
on  which  the  doctrine  of  constructive  notice  rested 
was  entirely  absent.  The  suggestion  of  Mr.  JBevir 
(whose  argument  had  embodied  everything'  that 
cotdd  properly  be  said  on  behalf  of  his  client),  that 
the  solicitor  ought  to  have  communicated  the  fact  of 
the  judgment,  because  it  was  important  to  warn  the 
transferees  of  tJie  mortgages  against  making  farther 
advances,  was  too  far-fetched :  the  elastic  and  inde- 
finite doctrine  of  constructive  notice  required  certain 
boundaries ;  and  his  Lordship  was  of  opinion  that  it 
would  not  have  been  the  duty  of  Cooper,  even  if 
acting  as  the  solicitor  of  the  Walpoles,  to  have 
informed  them  of  Richards'  judgment,  and  that  he 
would  have  incurred  no  responsibility  to  them  if  he 
had  withheld  such  information.  On  the  other  hand, 
if  it  had  been  the  duty  of  Cooper  to  have  communi- 
cated the  fact,  the  Walpoles  would  have  been  affected 
with  notice,  and  could  not  have  been  permitted  to  say 
that  the  communication  was  not  in  fact  made,  or  that 
they  had  forgotten  the  circumstance. 

The  result  was  that  the  Walpoles,  having  the  legfd 
estate  in  fee  by  the  transfer  of  1852,  and  having  made 
the  farther  advance  without  notice,  either  actual  or 
constructive,  of  the  judgment,  were  entitled,  and  the 
appellants,  their  assignees,  were  entitled,  according  to 
the  law  as  settled  ever  since  the  time  of  Brace  v. 
Lwhesa  of  Marlborough  (2  P.  W.  491),  to  hold  that 


502 


THE  NEW  EEPORTS. 


[S  JCI.T,  19L 


legal  estate  until  redemption,  not  only  of  'die  ozjgxnal 
mortgage  debt,  but  also  of  the  further  advince. 

The  declaration  of  the  Yice-Chanoellor,  that  the 
judgment  debt  was  entitled  to  priority  over  the  farther 
advance,  mujst  be  struck  out  of  the  decree. 


those  who  made  tiie  geneial  order  of  what  ov^t  to  be 
the  practice  under  Ihe  older  Ac^  which  waa  in  thaw 
points  virtually  the  same  as  the  new. 

Jesself  for  the  official  liquidator,  was  not  called  upon. 

The  Lord  Chakcsi.i.ob  refused  the  applicstioa, 
stating  that  when  the  Court  of  Clumoery  made  a  decree 
for  administntion,  it  made  an  order  for  the  benefit  of 
all  the  creditora^  and  thereby  made  them  aoto  speak  judg- 
ment creditors.    This  it  did  by  votae  of  an  original 
jurisdiction,  and  it  disposed  of  tiie  asMta  aocording^r 
and  gave  interest  on  t^ose  debts  aa  if  Hiey  weiB  judg- 
ment debts  ;  but  in  winding  up  an  insolvent  estate,  the 
Court  was  exercising  a  statatoiy  jutisdictioa,  and  tha 
statute  was  the  limit  of  its  jurisdiction.     Ihe  power  to 
make  calls  was  a  power  confeired  by  atatnte  fiir  a  par- 
ticular purpose,  and  that  purpose  waa  defined  by  the 
statute,  and  the  power  could  not  be  extended  beyond 
the  purpose  so  defined.    The  question,   tlien,   wa% 
what  were  debts  within  the  meaning  of  the  statute  T 
It  might  well  be  said  that  interest  on  debts  idiich  in 
their  nature,  or  by  original  contract,  carry  interest  waa 
part  of  the  debt,  and,  therefore,  such  interest  might, 
perhaps,  be  properly  allowed,  and  a  call  for  the  por^ 
poee  of  paying  such  interest  properly  made;  but  a 
surplus  raised  by  calls,  after  a  sufficiency  had  beea 
raised  to  pay  the  debts,  waa  only  produced  by  an 
excess  of  the  statutory  authority.    There  waa  no  i^bt 
to  make  calls  except  for  the  purpose  of  paying  debts 
and  costs.     Interest  on  a  simple  contract  debt  not 
carrying  interest,  could  not  be  said  to  be  a  debt,  sad 
the  Act  gave  no  power  to  make  a  call  for  the  porpoae 
of  pa3ring  such  interest   He  rather  feared  that  the  ord? 
made  under  the  Act  of  1862  was  beyond  the  power  of 
the  framers  of  it,  but  he  was  not,  whether  that  woe  m 
or  not,  bound  by  it  in  this  case.*  A  surplus  oug^t  not  to 
be  raised  after  the  payment  of  debta  and  costs  for  d^ 
purpose  of  paying  interest  on  simple  contiact  debts  not 
carrying  interest ;  and  if  a  surplus  had  been  acroally 


Lord  Chancellor.  1   Be  Hatfikld  Patent 
22  July,  1863.         J         Cask  Company. 

Winding^up-^ompaafiiei  Acts,  1856,  1862 — 
Interest  after  Winding-up  Order  on  Simple 
Contract  Debt— Order  of  November  11,  1862, 
8.26. 

A  simple  contract  debt  not  earrjfing  inUrest  by  tte 
eonircut^  will  not,  after  a  vnnding'Up  order  umdsr  the 
Companies  Act,  1856,  bear  itUerest  payable  out  of  assets 
raised  by  a  call. 

Semble,  the  rule  26  of  the  Gensral  Orders  under  the 
Companies'  Act,  1862,  directing  paymmU  of  such 
inisrest  is  ultra  vires. 

This  was  an  original  application  on  behalf  of  a 
simple  contract  creditor  of  a  company  which  was 
being  wound  up  under  the  Companies'  Act,  1856,  for 
the  payment  of  interest  on  his  debt  irom  the  date  of 
the  winding-up  order. 

Druce,  on  behalf  of  a  creditor,  refezred  to  sections 
60,  61,  73,  75,  82,  90,  95,  and  90  of  the  Companies' 
Act,  1856,  and  argued  that,  as  a  stay  of  actions  and 
other  proceedings  was  occasioned  by  a  winding-up 
order,  a  creditor  was  precluded  from  getting  a  judg- 
ment on,  or  payment  of  his  debt,  and  that  he  ought 
not  to  be  prejudiced  by  such  an  order,  but  ought 
to  be  put  in  the  position  in  which,  but  for  such 
order,  he  might  have  placed  himself  as  a  judgment 
creditor.  That  the  practice  of  the  Court  of  Chancery 
ought  to  govern  cases  of  winding-up  in  Chancery, 
and  that  of  the  Court  of  Bankruptcy  ought  to  govern 
cases   of  winding-up    in   bankruptcy,   where    there  I  yaig^d,  it  ought  not  to  be  so  implied,  but  returned  to 


waa  no  general  order  on  the  subject;  and  that  the 

practice  of  Chancery  was  to  grant  interest  after  decree, 

and  of  the  Court  of  Bankruptcy  also  to  do  the  like,  if 

there  were  surplus  assets ;  that  in  this  case  the  shares 

were  5^.  shares,  and  21.  only  had  been  called,  and  tiiat 

an  additional  call  of  Is.  per  share  would  give  a  surplus 

sufficient  to  pay  interest  on  all  the  debts  after  providing 

for  the  principal  and  costs,  and  that  the  money  to  be 

realised  by  call  waa   assets   of  the   company.    He 

xefened  to  the  Companies'  Act,  1862  (sections  82,  84, 

87,  90,  95,  102,  and  107),  to  show  that  the  pravisums 

were  similar  to  those  of  the  Act  of  1856,  and  then  read 

tibe  26th  rule  of  the  Gr^ieral  Orders  issued  under  that 

Act,  ordering  payment  of  interest  at  41.  per  cent  per 

annum  on  simple  contract  debts  not  originally  carrying 

interest,  out  of  surplus  assets  of  a  company  realised  l^ 

Qslls  which  might  remain  after  payment  of  costs  and 

debta,  and  interest  on  debts  carrying  interest,  and 

aigued  that  this  was  a  declaration  by  the  authority  of 


the  persons  from  whom  it  was  raised.  He  must  refose 
the  application;  and  as  it  was  only  made  fior  the 
benefit  of  the  applicant,  it  was  at  his  risk  alao^  and  he 
must  pay  the  costa. 

Note.* — ^As  to  a  General  Older  affectioigthe  interpre- 
tation of  an  Act  of  Parliament,  see, 

FlowerT.  Bright,  2  J.  ft  H.  590  ; 

BeShstOs,  1  IT.  B.  151 ;  S2 L.  J.  Bky.  ST. 


17  July,  1868.       V 

Wm — Constraction  —  DisereHon  of  TVnftfffp 

Bond — Security. 


A  testator  by  his  toitt  dkteUd  his  «nntar(6i 
B  A  should  marry  as  <&#r«m»  nuMftoisd^  amt^Mat  in- 
tended husbaind  should,  '*imU  amd  sgkimli^  sk^^ 


25  JiTLT,  1668.] 


THE  NEW  REPORTS. 


503 


the  good  liking  of  his  aaid  tnatees,  setUe  or  aeewre  io  he 
paid,*'  to  or  fir  fhe  iuue  of  the  marriage^  a  sum  equal 
to  the  provision  rnade  for  them  by  the  testator)  Io 
transfer  to  the  ekUdren  of  ihe  marriage  sums  of  stock, 
varying  aecordimg  to  the  number  of  the  children, 
and  not  exceeding  in  the  whole  80002.  82.  per  Cents. 
The  hushaaid  gave  his  lond  for  the  amount,  the  trustees 
giving  their  written  approbation,  '*  provided  the  bond 
was  a  settUmsnt  or  security  within  the  $neanijig  of  the 

Held,  that  the  bond  so  approved  was  a  sufficient 
security  within  the  meaning  of  the  wUL 

This  was  an  appeal  by  the  childTen  of  Goptaiii  and 
Mrs.  BacdniB,  from  the  decisicm  of  Eindersley,  Y.-C. 
(reported  suprik,  810),  ezchidiDg  them  from  the  benefit 
of  a  conditional  bequest  contained  in  the  will  of  John 
James  Yizea. 

The  facta  are  snffidenfly  stated  in  tiie  former 
report. 

TheSolieiior-Oeneral,  Glasse,  ^C,  Joshua  Williams, 
and  Marten,  for  the  appellants,  contended  that  the 
tmateea  had  foil  discretionL  as  to  the  nature  of  the 
security  to  be  given  by  the  bnsband,  which  they 
exercised  by  approving  of  the  bond ;  the  condition, 
therefore,  was  fulfilled,  and  the  diildren  were  entitled 
to  tbe  benefit  of  the  gift 

As  to  consent  of  trustees,  they  cited, 
DcUey  v.  J)esibouverie,  2  Atk.  278. 

In  1  &  2  Vict.  c.  110,  s.  12,  bonds  are  expressly 
mentioned  as  "  securities  for  money." 

Baily,  Q.C.,  Archibald  BmMh,  Ferrers,  and  Upton, 
for  parties  claiming  cm  fidlure  of  the  conditional 
bequest. 

The  trustees  could  only  aooept  a  good  and  ^JOTectoal 
security,  which  a  bond  was  not^ 
Wilkes  V.  Steward,  Coop.  6. 
They  commented  on. 

Strange  v.  SmiiGh,  Amb.  268  ; 
Daley  v.  Dethowoerie,  loe.  dt, 

De  Gex,  for  the  representative  of  the  last  surviving 
trustee. 

The  SoUeitor-General,  inieply* 

The  Dudn  object  of  the  testator— viz.,  tiie  benefit  of 
tho  children  of  the  maviiag»— was  daferted,  by  the 
decision  of  the  Yioe-ChanoeUor. 

Kkioht  Bkuoi^  L.J.,  said,  that,'as  the  amount  of 
the  provision  made  by  the  wiU  was  to  depend  on  the 
number  of  children  of  the  martiagef  the  husband,  had 
he  been  required  to  settle  a  sum  equal  to  the  maximum 
of  thAt  provision,  might— «nd  in  the  actual  event 
would — ^have  settied  much  more  than  was  wanted  for 
any  purpose.  Looking  to  the  character  and  means  of 
the  husband,  to  what  he  was  required  to  do,  and  to 
tho  approval  of  the  trustees,  his  Lordship  was  of 
opinion  that  the  terms  of  the  will  had  been  complied 
withy   and  that  the  appellants  were  entitied  to  the 


10002.  each.    The  authorities  on  the  subject  of  invest* 
ments  by  tmstces,  were  not  in  point. 

TuBNEE,  L.J.,  said,  that  the  testator*s  principal 
object  was  to  secure  a  provision  for  the  children  of 
the  marriage.  It  was  plain  that  he  had  given  the 
trustees  a  discretion  whether  they  should  require  a 
settlement  or  a  security  ;  and  tho  words,  *'to  the  good 
liking  of  the  trustees,"  showed  that  they  had  an  equal 
discretion  as  to  the  nature  of  the  security.  The 
circumstance,  that  the  amount  to  be  settied  or  secured 
was  contingent  on  the  number  of  children,  favoured 
this  conclusion. 

There  would  be  no  costs  of  the  appeal  except  those 
of  the  trustee's  representative,  which  would  be  added 
to  his  costs  in  the  Court  below.  The  order  of  the 
Court  below  as  to  costs  would  stand. 


Hacrter  of  the  Bolls. 

16  JuLX^  1868. 


Feboitbson  V,  Tbx 
London,  Bbjgrtok, 
AND  South  Coast 
Eailwax. 


Railway  Company — CompiUsory  Potoers — Lands 
Gkmsei  Consolidation  Act,  t,  92 — Appur- 
tenances of  a  House, 

A  field  in  f rani  of  a  house,  and  used  by  the  inmates 
as  a  Tneadow  and  cricket-ground,  but  separated  from  the 
house  and  garden  by  a  public  road,  is  not  part  of  the 
house  within  the  92nd  section  of  the  Lamds  Clauses  Act, 
80  thai  a  railway  company  taking  the  field  can  be  com" 
petted,  on  an  interloeutory  motion,  to  take  the  house  also. 

It  makes  no  dijferenee  that  the  field  and  house  were 
included  in  the  same  demise  to  the  lessee  and  occupier. 

This  was  a  motion  for  an  injunction,  under  the 
following  cifcumstances  : — 

By  an  indentnxe  of  lease,  dated  the  31st  of  March, 
1848,  the  plaintiff*  became  the  lessee  of  a  certain 
dweUing-houae  and  strip  of  garden,  and  also  of  a  piece 
of  ground,  or  paddock,  in  front  of  the  same  (but 
sepadFated  from  the  house  and  garden  by  a  private  road), 
for  the  then  unexpired  term  of  eighty-six  years,  at  the 
yearly  ground  rent  of  36/. 

The  private  road  in  question,  called  the  Champion 
Park  Road,  had  been  made  by  the  ground  landlord  in 
the  year  1840,  and  was  40  feet  6  inches  in  width  ;  but, 
subsequently  to  the  lease  to  the  plaintiff',  in  the 
year  1844,  the  road  was  adopted  by  the  parish  and 
thrown  open  to  the  public. 

The  bill  stated  tiiat  the  piece  of  ground  or  paddock 
thus  intercepted  by  the  road  was  used  as  a  meadow  or 
pasture  land,  and  wis  enclosed  by  low  palings,  or  a 
hedge,  with  locked  gates,  and,  with  the  side  trees 
thereon,  formed  a  highly  ornamental  frontage  to  the 
plaintiff's  house ;  that  it  was  used  by  the  plaintiff  and 
his  children  as  a  cricket-ground  and  for  recreation,  as 
part  of  the  plaintiff's  grounds,  and  had  been  enjoyed 
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by  the  plaintiflf  as  part  of  the  house  demised  to  him 
coutinuously  from  the  year  1843. 

On  the  16th  of  December,  1862,  the  plaintiff  received 
a  notice  from  the  defendants,  the  railway  company,  of 
their  intention  to  take  the  whole  of  the  meadow  in 
front  of  the  house  on  the  further  side  of  the  road  ;  and 
shortly  afterwards  the  company  took  possession  under 
the  85th  section  of  the  Lands  Clauses  Consolidation 
Act,  1846,  having  first  made  a  deposit,  and  given  a 
bond  for  50?.  On  the  2nd  of  January,  1868,  the  plain- 
tiff required  the  company  to  take  the  house,  relying 
on  the  92nd  section  of  the  Act,  and  put  in  his  fonnal 
claim  for  compensation  to  the  extent  of  5,600Z.  This 
being  resisted  by  the  company,  the  plaintiff  instituted 
this  suit  to  restrain  the  defendants  from  carrying  on 
their  works  on  the  close  or  paddock,  until  they  should 
have  settled  and  paid  the  compensation  in  respect  of 
the  whole  of  the  plaintiff's  dwelling-house  and  premises 
comprised  in  the  plaintiff's  claim. 

Selvnfn,  Q.C.  {A.  MarUn  with  him),  for  the  plain- 
tiff. The  field  or  dose  is  part  of  the  house  as  the 
latter  word  is  used  in  the  92nd  section  of  the  Act,  and 
the  defendants  cannot  take  the  field  separately, 

L(n^  Grosvcnor  v.  Hampstead  Junction  Bailway 

Companyy  1  De  G.  &  J.  446  ; 
Cole  V.  Wesl-LoTidon  and  Crystal  PcOace  SaiLway 

Company,  27  Beav.  242  ; 
King  v.   Wycmnhe  JRailway  Company,  28  Beav. 
104. 

RoU,  Q.C.,  and  /.  H.  Taylor,  for  the  company, 
were  not  called  upon. 

The  Master  of  the  Kollb  said,  that  the  Court 
ought  not  to  interfere  in  these  cases  by  way  of  injunc- 
tion, imless  it  was  clear  that  the  land  formed  part  of 
the  house.  If  this  were  not  so,  it  was  immaterial 
that  the  house  and  land  were  included  in  the  same 
demise.  Here  was  a  house  built  on  a  piece  of  land 
80  feet  from  north  to  south,  and  400  feet  fix)m  east  to 
west,  with  a  garden  before  and  behind,  bounded  by  other 
persons'  property  on  the  other  side,  and  with  a  field  in 
front.  The  "house,"  in  his  Honour's  judgment, 
included  only  the  part  so  bounded.  The  test  to  be 
applied  was,  would  the  field  pass  in  a  conveyance  of 
the  house  as  part  of  the  appurtenances,  and  it  was 
plain  that  no  purchaser  could  claim  the  field  as  part  of 
or  appurtenant  to  the  house. 

JftuMte.— Motion  refused.  Costs  to  be  costs  in  the 
cause. 

Master  of  the  BoUfl.  "l  ^  Bobinson's  Will. 
18  July,  1863.         J 

Practice — Vexing  Order — Trtutee  Extension  Act, 

«.  9 — Leaseholds, 

Semble.— 2^  Cowrt  has  no  jwrisdictum  under  the 
Trustee  Ads  to  make  a  vesting  order  as  to  leaseJiolds, 
wJierc  the  last  surviving  trustee  ?ias  died  intestate,  and 


no  adm^inistration  to  his  estate  has  been  iahm  o\il, 
although  such  trustee  never  axU/i  in  (he  Iriute  of  ik 
unU. 


m 


This  was  a  petition  under  the  Trustee  Acts,  185 
and  1862.  Jane  Robinson,  by  her  will  dated  the  2iiii 
of  June,  1842,  devised  and  bequeathed  the  wsidne 
of  her  real  and  personal  estate  to  three  tnistMs 
upon  certain  trusts.  She  died  in  March,  1S62, 
and  was  at  the  time  of  her  death  entitled  t^  «r- 
tain  freeholds  and  leaseholds  situate  at  Knigta- 
bridge  and  Brompton.  Two  of  the  trustees  diei 
in  her  lifetime,  and  the  third  trustee,  who  sorvired 
her,  died  intestate  in  September,  1862,  without  hiring 
proved  the  will  or  acted  in  the  trusts  theieot  Lettcis 
of  administration,  with  the  will  annexe^  hid  been 
taken  out  to  her  estate,  but  none  to  the  estate  of  the 
last  surviving  trustee. 

The  petition  asked  for  the  appointment  of  two  ww 
trustees  in  the  place  of  the  three,  and  for  a  vesting 
order  of  all  the  lands  (freehold  and  leaaehold)  belong- 
ing to  Jane  Robinson. 

Speed,  for  the  petitioners,  submitted  to  the  Court 
whether  tiie  Acts  gave  jurisdiction  to  nuke .  resting 
order  as  to  the  leaseholds.     He  cited, 

Re  MaUheuf's  SeUlemeni,  2  W.  R.  85; 

Re  Ellis's  SetOement,  24  Beav.  426. 

Graham  Hastings,  and  Lateranoe,  for  the  t^' 
dents. 

The  Mastke  of  thb  Rolls  did  not  tok  cither^ 
the  cases  cited  could  be  regarded  as  anliiont^  ^ 
the  point  did  not  appear  to  have  been  fnDy  ^ 
them.     His  Honour  conceived  that  he  had  no  jnns^^ 
tion  as  to  the  leaseholds,  and  tiie  petitioners  nwt^  ^ 
the  order  at  their  own  risk. 


Master  of  the  Bolls.  |  thompsok  v.  ^^^ 

21  JiTLY,  1868.  I 

Mortgaffe^Acknowledgment  of  Fhv^ifi^'^ 
toRedeen^ZAi  WiU.  4,  c  27,^.^- 

B  having  been  in  possession  of  on  *T  ^^^^ 
mortgagee  for  upuxirds  of  tumty  years,  m  ^^J^j  „ 
to  for  an  account  of  the  rents  and  promts  a*  _ 
a  per9(m  who  had  a  subsequent  *^^^*Zf[^u 
replied  as  follows  ."^'^  In  answer  to  your  ^^  ^^^ 
say  that  I  deny  the  daim  of  your  (^ia^    ^  ^^ 

entitled  to  the  account,  U  would  be  of  **^*^^. 
rents  and  profits  of  (he  estate  haw  nsver  besfi 

to  pay  the  interest  of  the  first  charge".—        ^^.g. 
Held,  not  to  be  an  aeknowledginetU  of  wP  ^^' 
tiUe  to  redeem  within  the  ZdfiWillitfi'^ff  '' 

This  was  the  hearing  of  the  cause,  ^^  ^/ 

By  an  indenture  of  release,  dated  tne  ^^ 
February,  1814,  the  late  Sir CJeorge Ba^'^'g^ 
cuted  a  mortgage  in  fee  of  an  estate  *■*"'' 
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nington  estate,  to  Messrs.  Hoare,  bankers,  to  secure 
the  sum  of  13,000/.  and  interest     By  another  inden- 
ture, dated  the  9th  of  November,  1814,  in  considera- 
tion of  the  sun  of  4,999/.  advanced  to  him,  the  late 
Sir  Geoi^e  Bowyer  granted  an  annuity  of  712/.  IQs, 
charged  upon  the  Kennington  estate,  to  one  Colonel 
Thompson,  for  the  term  of  ninety-nine  years,  if  Sir 
George  should  so  long  live,  and  also  gave  a  warrant 
of  attorney  to  enter  up  judgment  for  10,000/.  by  way 
of  further  security.     By  another  indenture,  dated  the 
17th  of  January,  1815,  made  between  the  late  Sir 
George  Bowyer  of  the  one  part,  and  William '  Howe 
of  the  other  part,  Sir  George  conveyed  the  Kennington 
estate,  subject  to  the  incumbrances  thereon,  to  William 
Rowe  in  fee  in  trust  to  sell  the  same,  and  to  apply 
the  proceeds  thereof  in  payment   of  all  mortgage, 
annuity,  and  other  debts  of  Sir  George  according  to 
their  respective  priorities.  William  Rowe  accepted  the 
trusts  of  the  last-mentioned  indenture,  and  due  notice 
of  the  conveyance  was  given  to  Messrs.  Hoare.     In 
fact,  however,  no  sale  of  the  Kennington  estate  took 
place,  and  on  the  19th  of  February,  1817,  Messrs. 
Hoare,    as   mortgagees,   entered  into  receipt  of  the 
rents  and  profits ;  but  no  portion  of  the  plaintiff*s 
annuity  was  paid  to  him,  Messrs.  Hoare  alleging  that 
the  rents  and  profits  were  insufficient  for  the  pay- 
ment of  the  interest  of  their  own  mortgage  debt. 

By  an  indenture  dated  the  9th  of  February,  1839, 
the  defendant,  Sir  George  Bowyer  (then  George 
Bowyer),  the  eldest  son  of  the  aforesaid  Sir  George, 
bought  up  the  mortgage  debt  of  Messrs.  Hoare,  and 
the  Kennington  mortgage  was  transferred  to  a  trustee 
for  the  last-named  defendant.  Sir  Geoige  Bowyer  (the 
father)  died  on  the  1st  day  of  January,  1860,  having  de- 
vised all  his  real  and  personal  estate  to  his  eldest  son, 
who  thereupon  became  the  present  Sir  George  Bowyer. 
The  plaintiff  was  the  personal  representative  of  the 
above-named  Colonel  Thompson. 

The  bill  alleged  that  only  two  quarterly  payments 
had  ever  been  made  by  the  late  Sir  George  Bowyer,  or 
by  his  son,  the  present  Sir  George,  in  respect  of  the  said 
annuity  of  712/.  10«.,  and  prayed  (1),  an  account  of 
the  arrears  of  the  annuity  secured  by  the  indenture  of 
the  9th  November,  1814  ;  (2),  an  account  of  the  rents 
and  profits  of  the  Kennington  estate  received  by 
Messrs.  Hoare  and  by  the  present  Sir  Geoiige  Bowyer 
since  the  month  of  November,  1815,  together  with  an 
account  of  the  interest  which,  during  the  same  period, 
had.  become  payable  on  the  said  mortgage  debt  of 
13,000/.  ;  (3),  that  in  taking  the  last-mentioned 
account,  the  defendant,  the  present  Sir  George  Bowyer, 
might  be  chai^ged  with  an  occupation  rent ;  and  (4), 
that  the  plaintiff  might  be  allowed  to  redeem  the 
Kennington  estate,  and  that  the  same  might  be  sold> 
and  the  proceeds  applied  in  paying  off  the  charges 
and  incumbrances  thereon  (including  the  plaintiff's), 
according  to  their  respective  priorities. 

The  defendant,  Sir  Geoige  Bowyer,  by  his  answer, 
set  np  the  defence  of  the  Statute  of  Limitations,  and 


claimed,  either  in  his  own  person,  or  in  the  person  of 
those  whose  assignee  he  was,  to  have  been  in  unin- 
terrupted receipt  of  the  rents  and  profits  since  the  year 
1817. 

In  answer  to  this,  the  plaintiff  relied  on  a  letter 
written  by  the  defendant.  Sir  George  Bowyer,  which, 
it  was  contended,  contained  a  written  acknowledgment 
by  the  last-named  defendant  that  his  possession  was 
that  of  a  mortgagee  only.  The  letter  in  question  was 
in  answer  to  an  application  made  by  the  solicitor  of 
the  plaintiff  on  the  14th  of  January,  1856,  to  the  pre- 
sent Sir  George  Bowyer,  and  so  far  as  is  material  was 
in  these  words : — 

"Sib, — We  find  tW  some  sixteen  years  since  you 
paid  off  a  first  charge  on  the  Kennington  property, 
which  was  then  vested  in  Messrs.  Hoare  as  mortgagees, 
and  entered  into  possession  of  the  rents,  and  as  our 
client  claims  to  be  entitled,  subject  to  that  charge,  to 
have  his  annuity  and  arrears  satisfied  out  of  this  estate, 
it  is  our  duty  to  ask  you  for  an  account  of  the  rents 
and  profits  since  you  entered  into  possession."' 

To  this  letter  the  defendant  replied  as  follows  : — 

"Gentlemen, — In  answer  to  your  letter  of  the 
14th  instant,  I  beg  to  say  that  I  deny  (though  with 
all  due  courtesy)  the  claim  of  your  client.  I  need 
only  add,  that,  if  he  were  entitled  to  the  account,  it 
would  be  of  no  use,  as  the  rents  and  profits  of  the 
estate  have  never  been  sufficient  to  pay  the  interest  of 
the  first  charge  referred  to  in  your  letter." 

SaiUhgaU,  Q,C.,  and  E,  W,  Stock,  for  the  plaintiff. 
1st  The  letter  of  the  defendant  is  an  acknowledge 
ment  of  the  plaintiff's  right  to  redeem  within  the^ 
8  &  4  Will.  4,  c  27,  s.  28, 

HodU  V.  HccOey,  6  Madd.  181 ; 
StansfiM  v.  ffobson,  16  Beav.  236 ;  affirmed  oir 
appeal,  3  De  G.  M.  &  G.  620. 
2nd.  The  denial  of  the  plaintiff's  claim  only  goes  to 
his  identity,  and  is  consistent  with  an  admission  on 
the  part  of  the  defendant  that  he  was  only  mortgagee. 

Selwyn,  Q.O.,  Martin  Ware,  and  W.  Forster,  for 
other  parties. 

The  SoUeUar-Generalf  and  Wiekens,  for  Sir  Geoi^ge 
Bowyer,  were  not  called  on. 

The  Mabtxe  of  the  Rolls  said,  it  would  be  a 
violation  of  every  rule  of  grammar  and  common  sense, 
to  read  the  letter  of  the  defendant  in  the  light  of  an 
acknowledgment,  so  as  to  take  the  case  out  of  the 
statute.  The  facts  were  these  : — The  late  Sir  George 
Bowyer  granted  an  annuity  in  November,  1814,  to. 
Colonel  Thompson,  and  afterwards  conveyed  the  Ken- 
nington estate  to  a  Mr.  Rowe,  in  trust  to  pay  the 
annuity  and  other  incumbrances.  It  was  admitted  that 
this  conveyance  in  trust  to  secure  the  annuity  was 
sufficient  to  prevent  the  late  Sir  Geoige  Bowyer,  or 
any  one  claiming  under  him,  from  setting  up  the 
Statute  of  Limitations.  But  before  this  conveyance  to 
Rowe  ¥ras  executed,  the  late  Sir  George  Bowyer  had 
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Mortgaged  the  Kennington  estate  to  Mesan.  Hoave^ 
and  in  the  absence  of  any  acknowledgment  by  them^ 
Messrs.  Hoars  haying  taken  possession  in  1817, 
would  not  now  be  liable  to  be  redeemed.  The  present 
Sir  George  Bowyer  had  paid  off  Messrs.  Hoare,  and 
now  stood  in  their  position.  It  was  clear  that  no 
accounts  which  passed  between  the  present  Sir  George 
Bowyer  and  Messrs.  Hoare,  could  amount  to  an 
acknowledgment  of  the  rights  of  third  partiesL  But 
it  was  said,  that  the  letters  of  Januaiy,  1856,  oon- 
stitnted  such  an  acknowledgment  as  entitled  the 
]daintiff  to  redeem.  In  his  Honour's  judgment,  the 
letter  of  the  defendant  was,  on  the  contraij,  an  nn- 
qualified  denial  of  any  right  to  redeem.  The  claim 
made  by  the  plaintiff,  was  to  have  his  annuity  and 
airears  satisfied,  subject  to  the  incumbrance  of  the 
first  mortgagee.  The  defendant's  answer  to  that  was, 
**  I  deny  the  claim  of  your  client;**  tiiat  is^  his  daim 
to  have  his  annuity  and  arrears  satisfied  out  of  the 
estate.  Then  the  letter  went  on  to  say  in  effect,  '*  Even 
if  I  did  not  do  so,  it  would  do  you  no  good,  as  the 
rents  and  profits  have  not  been  suiBcient  to  keep  down 
the  prior  mortgage."  It  was  a  misapprehension  to 
suppose  that  aH  that  had  to  be  established  was  an 
admission  by  the  defendant  that  he  held  under  a 
mortgage  title.  What  the  Court  required  was,  not 
such  an  admission  as  that,  but  an  admission  that  some 
one  had  a  right  to  redeem.  In  Stansfleld  y.  Sbbun, 
the  defendant  said,  ''  I  do  not  see  the  use  of  a  meeting 
hen,  or  in  Manchester,  unless  some  party  is  ready 
with  the  money  to  pay  me  off.  '*  That  was  an  admission 
of  the  light  of  some  one  to  redeem.  But  here  there  was 
first  a  simple  denial  of  the  plaintiff's  right,  with  a 
superadded  statement,  that  even  if  the  defendant  were 
entitled,  an  account  would  do  the  plaintiff  no  good. 
If  an  expression  of  a  denial  were  thus  to  be  turned 
into  an  admission,  it  would  be  impossible  to  give  any 
answer  at  all  to  an  application  of  this  description 
which  might  not  be  construed  as  an  admission  of  the 
adverse  claim.  The  defence  of  the  Statute  of  liniita- 
tions  was  in  no  way  impugned  by  the  letter  relied  on 
by  the  plaintiff,  and  the  bill  must  be  dismissed  with 
costs. 


Kindersley,  V.-C.  |  ^ox  v.  Stephens. 
15  July,  1863.         J 

Practice — Fartiea — BepreaentoHve  of  Deeeamd 
Shareholder — Administrafor  ad  litem — 15  ik 
16  Vict  c,  86,  8,  44 — ConsolidcUed  Order 
VJL  r.  2— Costa  of  the  Day. 

In  a  BwU  for  winding  tip  a  partnenhip  and  for 
ctnUribfUionf  the  persmud  repremnioHve  of  a  deceatod 
shareholder  is  a  neeessary  partner,  notwUhstanding 
that  the  deceased  partner  died  **in  inmlvent  areiim* 
stances.''* 

Quffire,  whdher  in  aueh  a  ease  U  is  suj/kiml  to  bring 
Ufim  the  Court  cm  administrator  ad  litem  ? 


If  in  a  ostfM  vsihers  no  aasmtar  is  reqmni,  ss 
olffsetion  for  want  of  parties  ts  isken  atthe  hmin^ 
when  it  might  haioe  Ifeen  taken  hff  afiiaiBiit  Uti  df 
fsndamt  wHL  not  he  esUaded  to  the  costs  of  the  ioff. 

This  was  a  bill  filed  by  one  of  the  aiyentnren  int 
mining  undertaking  against  all  Hhe  other  fldureholden, 
— ^with  tile  exception  of  one  Gyles,  seeking  to  restrsin 
an  action  at  law  which  had  been  commenced  bj  t 
creditor  of  the  mine  against  the  plaintiil^  in  respect  of 
a  debt  due  from  the  adventurers,  andslao  for  a  geseni 
account  of  the  partnership  and  conseipential  cm- 
tribution. 

Gyles  was  the  registered  holder  of  two-tWs  of 
the  shares  of  the  mine,  but  it  was  alleged  in  tie  bill 
that  he  died  in  insolvent  circumstances,  lod  tbat  no 
personal  representative  of  his  estate  was,  oriwlikdf 
to  be,  appointed. 

Basalgetie,  Q.C.,  for  one  of  the  dafendinta,  todku 
objection  to  the  bill  for  want  of  parties.  There  wa 
no  evidence  that  Gyles  had  died  without  lesviog  aoT 
assets.  Insolvency  merely  implied  an  inalHlitj  to  pj 
infulL 

€.  Bolt,  T.  H.  TerreU,  Bagsham,  Mm,  lad 
A.  Rogers  (of  the  Common  Law  Bar),  for  ofttftkfa- 
dants  ill  the  same  interest. 

Olasse,  Q.a,  Pooks,  and  Soscburgh,  forthe^Uintiff, 
contended  contrd,  that  Gyles's  interesta  were  sofi- 
ciently  represented  by  the  other  shareholden. 
They  relied  on 
16  &  16  Yict.  c  86,  s.  44  ; 
Consolidated  Order  VII.  r.  2. 

Baaalgette  in  reply. 

EiNDiSBSLET,  V.-C,  was  of  opinion  thst  it  «J 
necessary  to  have  all  the  shareholders  before  Ae  Cotnt 
The  case  was  distinguishable  from  tiiose  oonteinpI»w 
by  the  44th  section  of  the  Equity  Jurisdiction  Act, 
inasmuoh  as  the  result  of  the  decree  iHien  irorte<f  (Wt 
might  be  that  payment  would  hare  to  be  enfwced 
out  of  the  assets  of  Ae  deceased  partner,  who«  inte- 
rests were  not  represented  in  the  suit    The  iDegKio 
of  insolvency  did  not  help  the  pUdntifi^  ^^  *    t, 
would  die  insolvent  if  his  debts  exceeded  histff*'  *^ 
however  trifling  an  amount,  and  there  vtf  iKWJJ^ 
show  that  Gyles*8  estate  could  not  pay  ^  ^^^ 
partial  dividend.    The7thConsoUdatedOfdfraid^ 
apply.      The  cause  must  stand  over,  in  oitl«r 
Gyles's  representative  might  be  brought  before  w 
Courti  either  by  amendment  or  by  ™ppl«"^"*"21 
his  Honour  at  the  same  time  expressing  a^^ 
whether  an  administrator  ad  litem  wonid  be  saSo^ 
for  the  purpose. 

Bazalgette,  dC,  lihen  asked  for  the  costs  of  ^ 
day. 

KiNDEBSLET,  V.<J.,  BBid  tiis*  undsrHi*  ^^^li^ 
the  objection  for  want  of  parties  '^m^V^f^^^ 


been  taken  by  anawat.     Hasa  m 


^W 
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required  or  filed,  and  the  plaintiff  had  filed  replication, 
bnt  the  defendantB  might  have  taken  the  objection  by 
their  affidayita,  and  aa  tiiey  had  not  done  so  they  were 
not  entitled  to  the  eosts  of  the  day. 


Btuacrt,  V.-O. 

18  July,  1863. 


SOOTT     BuSfiEBLL    V.    ThX 

London,  Chatham,  akd 
Dovmi  Kailway. 


Practice — Motion  ly  Co-defendant  i 

A  motion  by  a  dofendoml,  hrfore  decree,  to  restrain  a 
Ohdefendcmt  frotn  proeecuOmg  an  action  at  law  on  the 
ground  that  the  olgeet  of  the  suU  ioas  identical  with  that 
o/the  action,  rtfmed. 

This  was  a  motion  by  the  defendants,  the  London, 
Chatham,  and  Dover  Bailway  Company,  to  retrain 
two  of  their  co-defendants,  who  were  trustees  under  a 
settlement,  from  prosecuting  an  action  at  law  com- 
menced by  them.     The  facte  were,  shortly,  these  : — 

The  plaintifi'  had,  by  deed,  settled  a  certain  house 
and  grounds  upon  himself,  his  wife,  and  children. 
The  railway  of  the  defendants  (the  company)  passed 
through  a  tunnel  under  this  property.  Previous  to 
the  line  being  constructed,  an  arrangement  was 
entered  into  between  the  plaintilT  and  the  company 
for  compensation  for  the  damage  to  be  done.  When 
the  tunnel  was  constrocted,  a  greater  damage  was 
caused  by  the  aabaidence  of  the  surface  than  had  been 
expected,  and  the  sum  ananged  to  be  paid  waa,  as  the 
plaintiff  alleged,  altogether  inadequate  as  eompensa- 
tion,  and  the  bill  was  filed  for  the  purpose  of  obtaining 
proper  compensation,  whilst  the  defendants,  the  trus- 
tees under  the  settlement,  brought  an  action  against 
the  company  for  damage  done  to  their  property.  No 
decree  had  as  yet  been  obtained  in  the  su^;.  The 
railway  company  now  moved  to  restrain  the  trustees 
from  proceeding  with  their  action,  on  the  ground  that 
the  object  of  the  suit  was  identical  with  that  of  the 
action,  and  that  full  justice  would  be  done  in  the  suit 
to  all  parties. 

Maiins,  Q.  (7.,  Cotton,  and  M,  White  (of  the  Common 
Law  Bar),  appeared  for  the  railway  company. 

Beteon,  Q.C.,  and  MwrHnddk,  appeared  for  the 
trustees  and  infimts. 

The  following  cases  were  referred  to  on  the  question, 
whether  a  defendant  could  move  for  an  ii\janction 
against  a  co-defendant  before  any  decree  had  been 
obtained : — 

Wedderbfum  v.  Wedderium,  4  Myl.'  A  Cr.  585 ; 

WrigU  v.  Aikins,  1  V.  &  B.  313,; 

JEdgecwnbe  y.  Carpenier,  1  Beav.  171 ; 

Booth  V.  Zeyeeater,  1  Keen,  57d. 

Stttabt,  V.-C,  thought  that  the  motion  imist  be 
-refused,  as  it  was  contnuy'to  the  practice  of  the  Court 
to  allow  a  defendant  to  move  for  an  injunction  against 


a  co-defendant  before  a  decree.  It  had  been  held 
that  a  plaintiff  could  not  so  move  imless  the  injunction 
had  been  specifically  prayed  for,  Wright  v.  Atkins, 
Ufc,  cU,  His  Honour  also  referred  to  Mitford,  p.  55, 
6th  ed.,  citing  Savory  v.  Dyer,  Ambl.  70. 

Stuart,  V.-C.      I   Straxge  t,.  PooKs. 
17,  18,  20  July,  1863.  )  - 

Principal  and  Surety — Negligence  of  Gruaranteed 

Creditor. 

A  surety,  deprived,  through  the  negligence  of  iho 
guaranteed  creditor,  of  the  fvtXl  hemfit  of  a  collateral 
security,  is  pro  tanto  discharged. 

A  lends  B  10002.  Repayment  is  secured  (y.)hy  an 
assignment  of  Es  equitable  interest  in  settled  property  ; 
(2)  by  a  bond  in  which  C,  expressly  as  a  surety,  is 
joined  unth  B,  A  transfers  the  mortgage  and  bond  to 
D.  Neither  A  nor  D  ffive  notice  of  the  mortgage  to  the 
trustees  of  the  settlement,  aiui  part  of  the  property  4b  in 
eoneeguenoe  taken  out  of  ^e  Tuortgage : — 

Held,  that  0  is  entitled  to  setoff  the  wdue  cfihe  pro- 
perty abstracted  against  the  anunmt  due  under  his  bond. 

By  a  settlement  made  upon  the  marriage  of  James 
and  Sarah  Strange  a  moiety  of  the  Ridouts  estate  was 
conveyed  to  William  Caines  and  Isaac  Clifford  in  fee, 
upon  trost  during  the  joint  lives  of  James  and  Sarah, 
to  pay  the  rents  and  profite  to  the  separate  use  of  the 
latter,  and,  on  the  decease  of  either,  upon  trust  for  the 
survivor  for  Kfe. 

By  an  indenture  of  the  19th  of  January,  1852,  made 
between  James  Strange  and  Sarah,  his  wife,  of  the  one 
part,  and  the  defendant  Fooks  of  the  other  part,  the 
interesto  of  James  and  Sarah  Strange  in  the  Ridouts 
estate,  and  two  policies  of  assurance  for  5002.  effected 
by  James,  one  upon  his  own  life,  and  the  other  on  the 
life  of  his  wife,  were  granted  and  assigned  to  the  de- 
fendant Fooks,  upon  trust  in  case  the  lOOOZ.  snd 
interest,  at  5  per  cent.,  were  not  repaid  on  the  IMl 
of  July  then  next  (an  event  which  happened),  to  sell 
and  pay  himself  out  of  the  nett  proceeds. 

The  payment  of  this  10002.  on  the  same  19th  of 
July  was  also  secured  by  a  bond,  in  which  Simon 
Strange  was  joined  eipreasly  as  a  surety  with  his 
brother  James. 

By  an  indenture,  doted  the  19th  of  Odtober,  1855, 
this  sum  of  10002.,  together  with  the  benefit  of  Ihe 
indenture  and  bond  of  the  19th  of  January,  1852,  was 
transferred  to  the  defendant  Hole. 

Neither  Fooks  nor  Hole  gave  the  trustees  of  the 
settlement  notice  of  the  incumbrance  on  James*  and 
Sarah's  interests,  and  the  moiety  of  the  Bidouts  estate 
was,  after  the  assignment  to  Hole,  disposed  of  under  a 
power  of  sale  contained  in  the  settlement,  and  thus 
abstracted  &om  the  operation  of  the  indenture  of  the 
19th  of  January,  1852. 

In  August,   1855,  Simon  Strange  died  intestate. 
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leaying  the  plmntiff  his  widow,  who  took  out  letters  of 
administration  of  his  estate. 

In  November,  1861,  the  defendant  Hole  required 
payment  by  the  plaintiff  of  the  money  due  from 
Simon^s  estate  imder  the  bond,  and  commenced  an 
action  to  recover  it.  Thereupon  the  plaintiff  filed  her 
original  bill,  praying  an  injunction  against  the  further 
prosecution  of  the  action. 

An  injunction  had  been  granted  on  motion  upon 
the  terms  of  the  plaintiff  giving  judgment  in  the  action, 
such  judgment  to  be  dealt  with  as  the  Court  should  at 
the  hearing  direct. 

The  cause  now  came  on  to  be  heard.  The  plaintiff 
contended,  that  Fooks  and  Hole,  by  omitting  to  give 
notice  of  their  incumbrance  to  the  trustees  of  the 
settlement,  had  suffered  the  security,  created  by  the 
indenture  of  January,  1852,  to  be  impaired,  and  had 
thus  discharged  the  surety.  The  defendants,  Hole  and 
Fooks,  denied  their  obligation  to  give  any  such  notice. 

MalinSy  Q,C.,  and  Cfraekiiall,  for  the  plaintiff. 
It  is  the  duty  of  the  creditor  to  perfect  his  security 
as  against  the  principal  debtor.     If  he  fail  to  do  so, 
the  surety,  thereby  damnified,  is  dischaiged, 

WalMm  v.  Akock,  1  Sm.  &  Gi£  319  ;  4  De  Q.  M. 

ft  6.  242 ; 
Straion  v.  RaMaXl,  2  T.  R.  366  ; 
WcOta  V.  Shuttleworth,  5  H.  &  K.  235;  7  H.  &  N. 

353; 
Capel  y.  BuUery  2  Sim.  &  S.  457  ; 
Pearl  v.  Deacon^  24  Beav.  186. 

Oreene,  Q.C,  and  Locodc  Webb,  for  tiie  defendants, 
Fooks,  and  Hole. 

1st  Each  of  the  indentures  of  the  19th  of  Januaiy, 
1852,  and  the  19th  of  October,  1855,  effected  a  com- 
plete assignment  of  the  equitable  interests  of  James 
and  Sarah  Strange, 

Voyle  T.  ffughes,  2  Sm.  &  Gif.  18. 
2nd.  The  assignments  being  complete  in  themselves, 
no  notice  was  necessary  to  perfect  them,  and  the  rights 
of  the  creditor  cannot  be  affected  by  his  omission  to 
give  such  notice, 

Wheatley  v.  Bcaiow,  7  De  G.  M.  &  G.  261  : 
See  likewise, 
Eyre  v.  Everett,  2  Russ.  381 ; 
Gordon  y.  Calvert,  4  Russ.  581. 
3rd.  At  all  events  Simon's  estate  is  diqcharged  only 
to  the  extent  of  the  loss  sustained  by  the  abstraction 
of  the  moiety  of  the  Ridouts  estate, 
Capel  y.  Butler,  loc  cU. 

Charles  Hall,  for  James  and  Sarah  Strange. 

Stuaet,  y.-C,  without  calling  for  a  reply,  said 
that  the  decision  of  this  case  rested  on  a  clear 
principle. 

Where,  through  the  creditor's  neglect,  a  security 
was  lost  or  not  perfected,  to  the  detriment  of  the 
surety,  the  surely  was  thereby  wholly,  or  partially, 
released  from  liability. 


There  were  in  the  present  case  two  iranaactions  t} 
consider.  The  first  was  that  by  which  Simon  became 
surety  for  James  to  the  mortgagee  of  Jam^'  uti 
Sarah's  interests.  That  mortgage  wis  a  secnritj,  to  tli! 
benefit  of  which  Simon,  by  paying  the  debt^  vould 
become  entitled,  and  he  had  therefore  a  right  to  bare 
it  so  dealt  with  by  Fooks  as  that  the  benefit  sbonH 
not  be  lost.  By  omitting  to  give  notice  to  the  trnstees, 
Fooks  had  caused  a  partial  loss  of  the  propertf  com- 
prised in  it,  and  on  tlus  ground  alone  ^on  vonld 
haye  been  jtto  tanto  exonerated. 

The  matter  did  not  rest  here.  In  1855  the  mortgage 
and  bond  were  assigned  to  the  defendant  Hole.  On 
taking  the  transfer,  he  was  bound  to  see  tbat  ereir- 
thing  was  done  to  perfect  the  security  and  keep  alire 
the  rights  of  his  assignor.  He  omitted  to  do  what 
eyery  prudent  assignee  would  have  done;  he  made  no 
inquiries  whether  notice  had  been  given  to  tk 
trustees,— he  did  nothing.  Had  he  acted  differentiy, 
the  sale  of  the  moiety  of  the  Ridouts  estate  nught 
haye  been  prevented.  For  this  reason  also  the  surety 
was  released  from  Hole's  claim  to  the  extent  of  the 
loss  to  which  Hole's  negligence  had  contribntei 

Against  this  view  Whealley  y.  Bariow  {he  di.}^ 
adduced.  But  in  that  case  there  was  no  bond,  od  it 
was  under  the  peculiar  circumstances  thereiD»PP»™^ 
that  the  surety  was  held  liable.  The  cas^  tofow, 
was  no  authority  against  the  general  prinapk 

iftwttfe.— Continue  the  iiy  unction.  D«l*re  that 
Simon's  estate  was  entitled  to  the  benefit  of  4c  ^^ 
gage  security,  and  it  appearing  that  the  same  has  bwn 
lost  by  the  default  of  the  defendants  Fooks  and  Hole, 
let  an  inquiry  be  made  as  to  the  value  of  the  secnntj. 
Adjourn  further  consideration  to  Cauunbeia.  Fo^ 
and  Hole  to  pay  costs  of  suit. 


Wood,  V..a     )   NEVBr.  PEfi®^ 
15, 17  July,  1868.    J   Huirr  v.  'Sm. 

Equitable  Mortgage— Prioritp^-Regu^^'' 
7  Anne,  c  20— i?^^  to  CmM^  ^^' 
gages. 

An  instrument,  not  under  Hal,  charp^  ^  " 
Middlesex,  aught  to  be  registered  under  (hi  7  ^**^ 
c.  20. 

Moore  V.  Culverhouse,  27  Beav.  ^^^^ff^^^r^ 

Where  two  instruments  were  registered  t*  ^""t" 
on  the  same  day,  and  the  endorsements  sto^  ^J^, 
were  registered  at  (he  same  hour,  ferf  (»«««»  *'*^, 
on  the  registry  764,  and  the  other  768,  (he  fi^^ 
the  absence  of  any  evidence  as  to  the  time  «** 
instruments  were  handed  to  the  registrar,  ^"^ 
be  prior  to  the  latter,  though  the  <hary*  i^^^  ^^ 
was  subsequent  in  point  of  time,  ^  a, 

A  mortgagee,  holding  various  seemtM  •'**" 
same  debtor,  has  a  right  to  eontelidttihit'^'^ 
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€Ufainsl  a  puisne  ineumhranoer,  though  he  has  not  the 
legal  estate  in  (he  mortgaged  property f  and  his  right  is 
not  affected  by  the  eireumstanee  that  the  puisne  incwm- 
branctr  was  originally  prior  to  him,  but  lost  his  priority 
by  delay  in  registration. 

Neve,  the  plaintiff  in  the  first  of  these  suits,  was  the 
holder  of  five  different  mortgages  from  David  Hughes, 
formerly  a  solicitor  in  London,  on  various  properties  in 
which  Hughes  was  interested,  and  also  of  certain  other 
-securities  on  the  '*  Dalston  Estate,'*  the  nature  of 
which  was  as  follows : — 

By  an  agreement  under  seal,  dated  the  10th  of 
October,  1846,  and  made  between  Sir  W.  Middleton 
t)f  the  one  part»  and  Henry  Palmer  of  the  other  part, 
"Sir  W.  Middleton  covenanted  to  grant  to  Palmer,  or 
such  persons  as  he  should  appoint,  leases  of  certain 
pieces  of  land  at  Dalston  therein  particularly  described, 
together  with  the  messuages  or  tenements  to  be  built 
thereon,  for  99  years  from  the  25th  of  December,  1856, 
at  the  yearly  rents  therein  mentioned,  which  were  to 
increase  gradually  to  337^.  10s.  a  year,  payable  for  the 
eleventh  and  every  succeeding  year  of  the  term.  It 
was  provided,  that  the  rent  of  887^.  10s,  should  be 
apportioned  on  each  lease  as  therein  mentioned,  but  so 
that  the  rent  to  be  reserved  on  each  messuage  should 
in  no  case  exceed  one-fifth  of  the  improved  value  ;  and 
it  was  also  provided  that,  if  the  yearly  rent  to  be 
reserved  upon  the  leases  of  any  parts  of  the  land  should 
amount  to  337^.  10^.,  then  the  remainder  of  the  land, 
if  any,  should  from  time  to  time,  as  it  should  be  built 
uiK>n,  be  leased  to  Palmer  or  his  appointees,  at  a 
peppercorn  rent  only.  The  agreement  contained 
covenants  by  Palmer  to  pay  the  rents,  and  to  erect 
a  certain  number  of  houses  on  the  land  within  the  first 
twelve  years  of  the  agreement.  On  breach  of  any  of 
the  covenants,  Sir  W.  Middleton  was  empowered  to 
re-enter. 

Other  articles  of  agreement  of  a  like  nature,  in 
reference  to  other  pieces  of  land  near  Dalston,  were 
entered  into  between  the  same  parties  on  the  15th  of 
March,  1847,  and  the  13th  of  April,  1847,  the  ultimate 
rents  thereby  reserved  to  Sir  W.  Middleton  being  501, 
and  300/.  respectively. 

Previously  to  the  year  1852  the  whole  benefit  of 
these  agreements  had  become  vested  in  David  Hughes. 

Leases  of  houses  erected  on  the  lands  agreed  to  be 
demised  were  from  time  to  time  granted  to  nominees 
of  Hughes  by  Sir  W.  Middleton,  and  by  these  leases 
rents  amounting  to  687^.  lOs.  (being  the  amount  of 
the  gross  ground  rents  reserved  to  Sir  W.  Middleton 
as  above  mentioned)  were  reserved  to  him,  so  that  in 
March,  1857,  Hughes  and  his  nominees  were  in  a 
position  to  demand  that  only  peppercorn  rents  should 
be  reserved  to  Sir  W.  Middleton  by  any  future  leases 
which  Hughes  or  his  nominees  might  obtain. 

On  the  27th  of  June,  1857,  an  agreement,  not 
tinderlseal,  was  entered  into  between  Hughes  and 
^eve,  which  recited  that  Hughes  was  indebted  to 


Neve  on  a  certain  bill  of  exchange,  of  even  date,  in  the 
sum  of  4000f.  ;  and  it  was  thereby  agreed  that  Neve 
should  retain  the  several  deeds  mentioned  in  the 
schedule  thereunder  written,  and  the  lands,  &c., 
respectively  comprised  therein,  as  collateral  security 
for  the  due  payment  of  the  sum  of  40002.,  and  further, 
that  the  lands,  &c.,  comprised  in  the  deeds  should  be 
chai);;ed,  and  the  same  were  thereby  made  chargeable, 
with  the  payment  of  the  bill  of  exchange  and  the  sum 
of  40002.  thereby  secured.  There  was  also  therein 
contained  an  agreement  by  Hughes  to  execute  proper 
assurances  of  the  land,  &c.,  comprised  in  the  deeds, 
by  way  of  security  for  the  repayment  of  40002.  and 
interest. 

The  third  schedule  to  this  agreement  contained  the 
title  deeds  relating  to  the  Dalston  estate,  which  had 
been  deposited  with  Neve  on  the  occasion  of  a  previous 
loan,  in  March,  1857. 

On  the  6th  of  April,  1858,  Hughes  executed  a 
formal  mortgage  of  the  lands  comprised  in  the  above- 
mentioned  agreements  of  the  10  th  of  October,  1846, 
the  15th  of  March,  1847,  and  the  13th  of  April,  1847» 
to  secure  to  Neve  repayment  of  10,0002.  and  interest. 
The  debt  of  March,  1857,  was  included  in  this  sum 
of  10,00021  ;  but  the  sum  of  40002.  secured  by  the  biU 
of  exchange  and  the  agreement  of  the  27th  of  June, 
1857,  was  not  included  therein. 

The  last-mentioned  deed  was  duly  registered  in 
Middlesex,  on  the  24th  of  April,  1858. 

On  the  20th  of  July,  1858,  Hughes  absconded  to 
Australia ;  and  in  the  following  month  was  declared  a 
bankrupt 

On  the  4th  of  November,  1856,  Hughes  had  executed 
an  assignment  of  the  Dalston  building  agreements  and 
the  benefit  thereof  to  Hunt,  the  plaintiff  in  the  second 
suit,  by  way  of  mortgage,  to  secure  the  repayment  of 
4,4502.  and  interest.  Immediately  after  the  execution 
of  this  deed,  he  deposited  with  Hunt,  who  was  a 
client  of  his,  a  bundle  of  deeds,  which  he  stated  to  be 
the  deeds  relating  to  the  Dalston  estate;  but,  after 
Hughes  absconded,  it  was  discovered  that  these 
deeds  did  not  in  any  way  relate  to  the  Dalston  pro- 
perty, and  that  the  real  deeds  had  been  retained  by 
Hughes. 

Memorials  of  the  agreement  of  the  27th  of  June, 
1857,  and  of  Hunt's  mortgage,  were  registered  on  the 
Middlesex  Registry,  on  the  29th  of  July,  1858.  By 
the  memorandum  indorsed  on  the  agreement,  it  ap- 
peared that  the  memorial  was  registered  at  eleven 
in  the  forenoon,  the  corresponding  number  on  the 
registry  being  764  ;  aud,  in  like  manner,  it  appeared 
that  the  memorial  of  Hunt*s  mortgage  was  also 
registered  at  eleven  o'clock,  the  corresponding  number 
being  768. 

The  practice  at  the  Middlesex  Registry  Office  is 
to  indorse  all  deeds  registered  between,  say,  eleven 
and  twelve  o'clock,  as  being  registered  at  eleven. 
There  was  no  decisive  evidence  whether  the  agreement 
or  the  mortgage  was  first  taken  to  the  office. 
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Ntvc  y.  Pennell  was  a  suit  for  the  foreclosare  of  the 
Tarious  mortgages  held  by  Neve. 

MufU  T.  Neve  was  a  cross  suit,  institated  to  establish 
the  priority  of  Hunt's  mortgage  on  the  Dalston  estate  to 
leave's  interest  therein  ;  or,  at  all  events,  to  the  chaige 
created  by  the  agreement  of  the  27th  of  June,  1857. 

The  suits  having  come  on  for  hearing  together,  the 
following  questions  were  discussed  : — 

1st  The  respective  priorities  of  Neve's  and  JEimt's 
charges  on  the  Dalston  estate. 

2nd.  The  right  claimed  by  Neve  to  consolidate,  as 
Against  Hunt,  all  his  mortgages  on  Hughes'  property. 

The  first  question  mainly  depended  on  the  construc- 
tion of  the  Middlesex  Registry  Act,  the  material 
enactments  of  which  are  the  following  : — 

Section  1.  '*That  a  memorial  of  all  deeds  and  oon- 
Teyances  which,  from  and  after  the  29th  day  of 
September,  in  the  year  of  our  Lord  1709,  shall  be 
made-  and  executed,  and  of  all  wills  and  devises  in 
writing  made  or  to  be  made  and  published  where  the 
devisor  or  testatrix  shall  die  after  the  said  29th  day  of 
September,  of  or  concerning  and  whereby  any  honours, 
manors,  lands,  tenements,  or  hereditaments  in  the  said 
county  may  be  any  way  affected  in  Law  or  Equity, 
may  be  registered  in  such  manner  as  is  hereinafter 
directed ;  and  that  every  such  deed  or  conveyance  that 
shall  at  any  time  after  the  said  29th  day  of  September 
be  made  and  executed,  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration,  unless  such  memorial 
thereof  be  registered  as  by  this  Act  is  directed,  before 
the  registering  of  the  memorial  of  the  deed  or  con- 
veyance under  which  such  subsequent  purchaser  or 
mortgagee  shall  claim  ;  and  that  every  such  devise  by 
will  shall  be  adjudged  fraudulent  and  void  against 
my  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  a  -  memorial  of  such  will  be 
registered  at  such  times  and  in  such  manner  as  is 
hereinafter  directed." 

Section  6.  .  .  .  "That  every  such  deed,  conveyance, 
and  will  or  probate  of  the  same  of  which  such  memo- 
rial is  so  to  be  regirtered  as  aforesaid,  shall  be  produced 
to  the  said  roisters  or  masters  at  the  time  of  entering 
such  memorial^  who  shall  indorse  a  certificate  on  every 
sneh  deed,  conveyance  and  will,  or  probate  thereof, 
and  therein  motion  the  certain  day,  hour,  and  time 
on  which  such  memorial  is  so  entered  or  registered, 
expressing  also  in  what  book,  page,  and  number  the 
same  is  entered ;  and  that  the  said  registers  or  masters 
shall  sign  the  said  certificate  when  so  indorsed,  which 
certificates  shall  be  taken  and  allowed  as  evidence  of 
such  respective  registries  in  all  Courts  of  record  wbat- 
•oever ;  and  that  every  page  of  such  register  books 
and  every  memorial  that  shall  be  entered  therein, 
shall  be  numbered,  and  the  day  of  the  month,  and 
the  year,  and  hour  or  time  of  the  day  when  eveiy 
memorial  is  registered  shall  be  entered  in  the  margins 
of  the  said  register  books  and  in  the  maigins  of  the 
said  memorial ;  .  .  .  and  that  such  register  or  master 


shall  duly  file  every  such  memorial  in  ordct  of  iiu 
as  the  same  shall  be  brought  to  the  said  oflBoe,  td 
enter  or  register  the  said  memorials  in  the  same  oriff 
that  they  shall  respectively  come  to  his  bands." 

Section  7.  "That  where  there  are  more  vii^ 
than  one  for  making '  and  perfecting  any  conveTancs 
or  security  which  do  name,  mention,  or  any  ways 
affect  or  coneem  the  same  honouiB,  manors,  U^ 
•tenements,  or  hereditaments,  it  shall  be  a  sufficient 
memorial  and  register  thereof  if  all  the  said  bonoina, 
manors,  lauds,  tenements,  and  hereditaments,  and  tk 
parishes,  townships,  hamlets,  or  extra-parochial  pkti 
where  the  same  lie,  be  only  once  named  or  mentioned 
in  the  memorial  or  register  of  any  one  of  the  deedi 
or  writings  made  for  the  perfecting  of  soch  conreyance 
or  security  :  and  that  the  dates  of  the  rest  of  the  said 
deeds  or  writings  relating  to  the  said  convepnce  or 
security,  with  the  names  and  additions  of  the  paitiei 
and  witnesses  and  the  places  of  their  abodes,  be  osly 
set  down  in  the  memorials  and  registeiB  of  the  same, 
with  a  reference  to  the  deed  or  writing  whereof  the 
memorial  is  so  registered,  that  containa  or  expresses 
the  parcels  mentioned  in  all  the  said  deedi  and  dine* 
tions  how  to  find  the  registeiing  the  same." 

Sirm  Cairns,  Q.C,  Giffard,  Q.a,  aad  IT^sfew^ 
for  Neve. 

RoU,  Q.a,  and  J.  £.  MiOer,  for  Hnnt,  agaed, 
Ist.  That  Neve  had  express  or  constmctive  notice 
of  Hunt's  mortgage  previously  to  March,  lS5i,  or>  ^ 
ftU  events,  previously  to  the  time  when  the  agremrai 
of  the  27th  of  June,  1857,  was  registered. 

Neve  was  cross-examined  in  order  to  show  thai  I» 
had  notice  ;  and  after  the  cross-examination  the  p^Qi' 
was  abandoned. 

The  following  cases  were  cited  as  to  tbe  natmt  i 
the  notice  required  to  postpone  a  n?gistfred  to  J* 
unregistered  deed  :— 

JdUand  v.  Staitibridge,  Z  Yes.  47«; 
Wjfott  V.  Barwell,  19  Yes.  435. 

2nd.  That  the  agreement  between  Sir  W.  M^^ 
and  Palmer  conferred  only  a  right  to  require  at 
former  to  execute  leases  on  certain  terms,  hnt  did  no. 
confer  any  logal  or  equitable  estate,  oraaypwen 
interest  in  any  part  of  the  Dalston  estate,  bo  long  « 
the  same  continued  not  built  upon  :  Kuchaaagreewen* 
was  not  within  the  provisions  of  the  Act :  it  «Si 
therofore,  unnecessary  to  register  any  docnmflrt  «ff<^** 
ing  the  interest  in  the  Dalston  property  thcnl? 
created :  and,  consequently,  Hunt's  mortfp^  ''^ 
earliest  in  date,  had  priority  over  If  eve's  chaij** 
10,000i.,  and  4,000Z. 

8rd.  That  if  registration  were  neeasMiy,  ^  * 
indorsements  ?rero  conclusive  as  to  tbe  time  « ^^ 
tration :  and,  as  Hunt's  mortgage  and  Heme's  a*? 
of  4,000Z.  wet«  stated  to  be  r^istei^l  **  ^J^ 
time,  the  latter  being  earlier  in  date,  ^^ghti^I*^ 
over  the  fcnnsr* 
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It  was  admitted  that  this  could  not  be  so  in  Ireland, 
where,  in  consequence  of  the  wording  of  the  Irish 
Hegistiy  Act,  the  priority  of  all  incumbrances  was 
determined  by  their  position  on  the  register ;  so  that 
tracking  was  impossible, 

Buahell  v.  Bushell,  1  Sch.  &  Lef.  98  ; 

ZcUauche  y.  Lord  Bunsany,  1  Sch.  &  Le£  137 ; 
but  it  was  contended  that  the  cfiect  of  the  Middlesex 
Begistry  Act  was  different  . 

4th.  That  the  agreement  of  the  27th  of  June,  1857, 
was  simply  a  memorandum  of  deposit,  and  an  agree- 
ment not  under  seal  to  execute  a  proper  mortgage,  and 
therefore,  ought  not  to  have  been  registered, 

Sumpter  v.  Cooper,  2  Bam.  &  Ad  223  ; 

Wright  v.  Stanfield,  27  Bear.  8  ; 

Moore  v.  Culvcrhoitse,  27  Beav.  639. 
5th.  That  the  10,000?.  mortgage  to  N'eve,  and  his 
charge  for  4,000?.,  could  not  be  tacked,  Neve  having 
no  legal  estate  in  the  Dalston  property. 

6th.  That  Neve  had  no  right  to  consolidate  his  various 
securities  as  against  Hunt.  There  was  no  decided 
case  in  which  a  mortgagee  had  been  held  to  be  en- 
titled as  against  the  mortgagor  to  retain  his  mortage 
for  more  than  the  specific  debt,  except  where  the 
mortgagee  had  the  legal  estate :  of  which  tiie  Court 
would  not  deprive  him, 

Jones  V.  SmUhf  2  Ves.  jun.  872  ; 

Selby  V.  Pomfrctf  1  J.  &  H.  336  ;  s.  c.  on  appeal, 
7  Jut.  (n.  8.)835; 

Watts  V.  Symes,  1  De  G.  M.  &  G.  240 ; 

TasseU  v.  Smiih,  2  De  G.  &  J.  713  ; 

ViTU  V.  Padgett,  2  De  G.  &  J.  611  ; 

Holmes  v.  Turner,  7  Hare,  367. 
7th.  That  in  no  case  had  the  mortgagee  been  allowed 
to  assert  his  right  against  &  puisne  incumbrancer  without 
notice  :  here  Hunt  could  not  have  had  any  notice,  his 
incumbrance  being  long  prior  to  Neve's.  The  simple 
act  of  registration  could  not  confer  on  Neve  all  the 
rights  which  he  would  have  obtained  by  getting  in 
the  legal  estate.     He  cited, 

Fogg  y.  James,  8  L.  T.  (n.  s.)  5. 

Giffard,  Q.C.f  was  heard  in  reply  as  to  the  priority 
of  the  charge  of  the  27th  of  June,  1857. 

He  submitted  that  there  was  no  difference  between 
the  agreement  in  the  present  case  and  that  in  Moore  v. 
Cidverhouse,  loc.  cit.,'  where  registration  had  been 
held  to  be  necessary ;  that  there  was  nothing  in  the 
Act  to  suggest  that  only  writings  under  seal  ought  to 
be  registered  :  and  pointed  out  the  great  incon- 
venience which  would  result,  if  no  account  were  to  be 
taken  of  subdivisions  of  time  less  than  an  hour  in 
determining  priority  of  registration. 

Wood,  Y.-C,  said,  on  the  question  of  consolidation, 
assuming  that  Neve's  mortgage  for  10,000/.  had  priority 
to  all  the  other  charges  by  virtue  of  registration,  the 
case  clearly  fell  within  Watts  v.  Symes  {loe.  cit,),  A 
person  holding  a  number  of  mortgages  as  securities 
for  debts  dne  to  him  from  one  debtor  was  entitled  to  mj 


to  the  debtor,  that  he  should  not  redeem  any  one 
security  without  redeeming  all,  and  subsequent  in- 
cumbrancers were  not  in  any  better  position  than  the 
original  debtor.  Nor  was  it  necessary  that  the  person 
asserting  this  right  should  have  a  legal  estate  ;  the' 
principle  being,  that  the  debtor  must  Mfil  the  whole 
of  his  obligations  before  any  one  of  the  securities' was 
given  1^.  On  this  point  Watts  v.  Symits  wa»  con- 
clusive, the  valuable  security  in  that  case  being  on  an/ 
equitable  interest. 

It  was  said,  however,  by  Mr.  Miller  that  the  situa- 
tion of  Hunt  was  totally  different  from  that  of 
incumbrancers  against  whom  the  right  had  been  en- 
forced in  previous  cases.  There  the  second  incum- 
brancer knew  he  was  dealing  with  mortgaged  property, 
and  must  be  held  to  be  bound  by  all  equities  affecting 
the  property ;  here  Hunt  was  actually  first  incum- 
brancer, and  must  have  retained  his  priority  but 
for  the  operation  of  the  Registry  Act.  But  where  the 
property  dealt  with  was  situated  in  a  register  county, 
it  was  part  of  the  duty  of  a  person  taking  a  security 
to  have  it  registered  ;  if  the  deed  were  not  registered, 
it  would  be  postponed  to  every  registered  incumbrance; 
and  would  only  take  efibct  as  a  security  from  the  date 
of  registration.  It  would  be  most  dangerous  to  hold' 
that  a  second  mortgagee  was  subject  to  this  equity, 
while  a  first  incumbrancer,  who  held  back  and  allowed: 
another  mortgagee  to  get  on  the  register  before  him; 
was  not 

There  could  be  no  doubt  that  the  10,0007.  mor^jage 
had  priority  over  Hunt's  mortgage,  the  Act  clearly 
applying  to  all  instruments  under  seal.  It  had  been 
argued  that  the  original  agreement  of  1846  was  not  an- 
instrument  whereby  lands  in  Middlesex  were  affected' 
within  the  meaning  of  the  Registry  Act ;  but  in  the 
eye  of  t^e  Court  that  agreement  was  dmply  a  sale  of 
leaseholds  on  certain  conditions,  and  that  being  so,  an 
instrument  under  seal  would  affect  these  lands. 

The  real  contest  related  to  the  40002.  charge.  The 
instrument  by  which  it  was  created  did,  in  the  eye  of 
this  Courts  afibct  lands  in  Middlesex ;  but  the  Act 
(except  so  much  as  related  to  wills  and  judgments)  was 
in  terms  confined  to  deeds  and  conveyances.  The 
word  writings  in  the  7th  clause  seemed,  however,  to^ 
contemplate  instruments  not  under  seal.  The  whole 
object  of  the  Act,  moreover,  would  be  defeated  if  it 
were  held  that  an  instrument  under  seal  must  be 
registered,  but  one  not  under  seal  need  not.  As  to  the 
authorities,  Sumpter  v.  Cooper  did  not  decide  the  pointy 
for  in  that  case  there  was  simply  a  deposit  of  deeds,, 
without  any  memorandum  whatever;  consequently 
there  was  nothing  to  register.  The  instrument  in  the 
present  case  could  not  be  distinguished  from  that  in 
Moore  v.  Culverhouse,  which  his  Honour  would  follow. 
As  to  the  remaining  point,  he  must  hold  that,  in  the 
absence  of  any  evidence  to  the  contrary,  the  registrar  had 
discharged  his  duty,  in  accordance  with  the  sixth  sec- 
tion of  the  Atst,  and  registered  first  tiie  deed  which 
was  first  given  to  him.    The  consequence  of  the  other 
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Tiew  would  be  that  a  person  who  went  with  a  secority 
to  the  office  at  a  quarter  past  eleven  o'clock,  found  no 
incumbrance  on  the  register^  and  got  his  security 
registered  then,  would  be  postponed  to  a  previous 
incumbrancer  who  did  not  come  to  the  office  till  a 
quarter  to  twelve.  It  could  not  be  necessary,  simply 
in  consequence  of  the  practice  at  the  office,  for  a  person 
to  wait  there  for  an  hour  to  see  whether  a  prior 
incumbrancer  might  not  turn  up. 


Wood,  V,-C. 

18  July,  1868. 


Carter  v.  Garter. 


Practice — Solicitor — Interest  and  Costs — 

23  ik  U  Vict  c.  127,  «.  27. 

Where  (he  payment  of  taxed  costs  was  unavoidably 
delayed: — 

Held,  that  under  the  27(h  sectum  of  the  23  d:  24  Vict, 
c  127,  interest  was  payable  on  such  costs  from  the  date 
ofHu  Taxing-Master's  certificate. 

By  an  order,  made  in  this  suit,  dated  the  81st  of 
July,  1857,  it  was  ordered  amongst  other  things,  that 
the  costs  therein  mentioned  should  be  taxed,  and  that 
so  much  of  the  estates  therein  specified  as  might  be 
necessary  to  raise  the  amount  of  such  taxed  costs, 
should  be  sold,  and  the  proceeds  paid  into  the  Bank, 
to  the  credit  of  the  cause  for  the  purpose  of  liquidating 
such  costs. 

The  Taxing-Master  made  his  certificate  on  the  3rd 
of  August,  1860. 

Some  difficulty  having  been  experienced  in  selling 
the  estates  charg^  with  the  costs,  the  purchase-money 
had  but  recently  been  paid  into  the  Bank. 

The  plaintiffs  now  presented  a  petition  in  the  suit 
praying,  amongst  other  things,  that  the  sum  of 
1,496^.  Bs,  Hrf.,  being  the  amount  of  costs  found  due 
by  the  Taxing-Master's  certificate,  with  interest 
thereon  after  the  rate  of  4  per  cent,  per  annum,  from 
the  3pd  August,  1860,  to  the  date  of  the  present  peti- 
tion,  might  be  paid  to  the  solicitors  entitled  to  such 
costs,  out  of  the  fund  in  Court 

AmphUU,  Q.O.,  for  the  petitioners,  cited,  23  &  24 
Vict  c.  127,  B.  27. 

C.  M,  Eoupell,  for  the  defendants, 

Wood,  V.-C,  observed,  that  this  was  the  first  time 
the  point  had  been  raised  before  him.  He  was  of 
opinion  that  the  petitioners  were  entitled  to  the  order 
they  sought,  and  he  ordered  accordingly. 

20  July,  1863.     }   ^olesworth  t;.  Snead. 

Fractic^^Motionfor  Decree-^ShoH  Cause— 
Affidavit  of  Service — Notice. 


A  decree  etumot  he  made  against  a  defendan  in  a 
cause  9etd<nmasshoH,onanaffidavUofitrncsof  notice 


of  motion^  unless  the  defendant  has  aim  gim  wtat 
that  the  cause  has  been  set  down  as  ahorL 

In  this  case  notice  of  motion  for  a  decree  had  bees 
served  on  the  defendant,  and  the  plaintiff  sabsequeotly 
set  down  the  cause  for  hearing  as  short,  vithoat 
giving  the  defendant  notice.  The  decree  was  made  is 
the  absence  of  the  defendant  on  an  affidaTit  of  serriee 
of  the  notice  of  motion ;  but  the  registrar  relbsed  to 
draw  it  up,  it  appearing  tliat  the  defendant  had  not 
been  aware  that  the  cause  had  been  set  down  as  short. 

B.  L,  Chapman  applied  that  the  decree  night  ba 
drawn  up. 

Wood,  Y.-C,  alter  consulting  the  registrar,  nfiised 
the  application  :  but  made  an  order  that  the  caoae 
should  be  heard  as  short  next  Saturday ;  the  plaintiff 
to  serve  notice  to  that  effect  on  the  defendant 


,  J^??^'  ^'^?.\    \   De  Bkassic  v.  Maetk. 
15,  20  July,  1868.  S 

Specific  Performance — Agreement  for  a  hox— 
Short  Term — Laches— Expiry  of  Tem  hekrt 
Hearing. 

The  plaintiff  being  entitled  to  specific  fsrjmmt  of 
an  agreemsfU  for  a  lease  of  a  house  /or  « ikort  tertn^ 
filed  a  bill  to  enforce  his  right,  but  allowed  Outmi^ 
run  out  before  the  cause  was  heard :  (helnUal»^^ 
damages.  The  Court  refused  to  decree  spedfie^'^ 
ance,  or  to  award  damages,  but  ordered  (hi  ^^ 
paid  on  the  signing  of  the  agreement  to  fe  rtbund  t>> 
the  plaintiff. 

The  plaintiff  in  such  a  case  ought  to  apply  to  ^ 
Court  to  have  his  cause  advan^xd. 

On  the  9th  of  December,  1861,  the  plaintift  Vii- 
count  de  Brimont  Brassac,  and  the  defendant,  I^- 
Martyn,  entered  into  an  agreement  wherebj-the  ^ 
agreed  to  let,  and  the  former  to  take,  the  ioosa 
No.  88,  Thurloo  Square,  then  in  the  occu]»&od  of 
the  defendant,  with  the  furniture  and  effects  thereiUf 
from  the  Ist  of  February  till  the  15th  of  SepteaK 
1862  ;  and  the  plaintiff  was  to  pay  for  the  house  the 
sum  of  460^.  in  manner  following  :  1001  on  the  sign- 
ing of  the  agreement,  100/.  on  possession  «jf  the  bouse 
being  taken,  and  100/.  on  the  24th  of  June,  and  \i^ 
on  the  20th  of  August,  1862 ;  and  the  plaintiff  igr** 
not  to  underlet  the  house  without  the  defendant's  ^ 
mission.    The  first  sum  of  100/.  was  duly  paid- 

On  the  1st  of  February,  the  defendant  had  rffflow 
from  the  house,   and  possession  was  gi^en  to  ^ 
plaintiff's  agent ;  but  the  second  sum  of  lOOt  vtf 
not  paid  on  that  day,  through  inadvertence,  t^  ^ 
plaintiff  alleged,  he  being  then  in  France. 

The  Viscount  was  one  of  the  French  Conimasiiaf 
for  the  Exhibition  of  1862 ;  and  the  hem  «tf  to  ^ 
occupied  by  him  in  connection  with  his  W*  "**! 
ever  about  the  end  of  January,  186SI  €Wi^  «*""*^ 
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whi^  he  expected  would  prevent  him  from  residing  in 
England  daring  the  period  of  the  Exhibition,  and  he 
consequently  wrote  to  his  agents  in  London,  asking 
them  to  arrange  with  the  defendant  terms  of  release 
from  his  agreement  The  defendant's  agent,  a  Mr. 
Harler,  on  the  5th  of  February,  made  a  proposal  to 
release  the  plaintiff  on  his  paying  lOOZ.,  in  addition  to 
the  sum  already  paid ;  but  this  was  refused  by  the  plain- 
tiff's solicitors  on  the  8th  of  February.  In  a  letter  of 
that  date,  they  said,  that  rather  than  do  so,  their 
client  would  try  to  underlet  the  house,  completing  his 
arrangement  with  the  defendant ;  and  on  tiie  10th  of 
February,  the  defendant's  agent  wrote  as  follows  in 
reply : — 

"I  will  do  my  best  to  get  the  Viscount  a  tenant, 
with  as  little  delay  as  possible,  when  I  am  in  a  situa- 
tion to  act ;  Dr.  Martyn  in  the  meantime  complains 
of  his  position  in  this  unsatisfactoiy  business.  The 
Doctor  expects  the  Viscount  to  complete  his  bargain, 
and  to  avoid  similar  trouble  in  future,  suggests,  that 
the  remaining  350Z.,  be  at  once  paid  down  :  this  being 
done,  no  difficulty  whatever  will  be  thrown  in  the 
way  of  reletting  the  residence  for  the  Viscount" 

On  the  15th  of  the  same  month,  the  plaintiff's  soli- 
citors arranged  to  have  the  house  placed  on  the  books 
of  a  house  agent  to  be  let ;  and  on  the  same  day  they 
called  on  Marler,  to  offer  him  the  second  sum  of  1002., 
but  did  not  find  him. 

On  Monday,  the  17th  of  February,  an  actual  tender 
was  made  to  Marler,  and  refused  by  him.  The  de- 
fendant also  refused  to  allow  the  house  agent  to 
show  the  house,  on  the  ground  that  the  agreement  was 
at  an  end  by  reason  of  the  plaintiff's  breach  of  the 
contract  to  pay  IQOL  on  the  Ist  of  February. 

Various  negotiations  subsequently  took  place  be- 
tween the  solicitors  of  both  parties,  the  plaintiff 
insisting  on  obtaining  possession  of  the  house,  or  the 
return  of  the  sum  of  100/.  which  had  been  paid.  The 
defendant  had,  on  the  15th  of  February,  resumed 
occupation  of  the  house ;  and  he  refused  to  give  up 
possession  to  the  plaintiff,  or  to  return  the  deposit. 

In  the  beginning  of  March,  1862,  the  plaintiff  ascer- 
tained that  he  could  return  to  England;  and  he 
actually  returned  in  the  middle  of  that  month.  The 
defendant  still  refusing  to  accede  to  the  plaintiff's 
terms,  the  latter,  on  the  26th  of  March,  filed  his  bill, 
seeking  specific  peiformance  of  the  agreement  of  the 
9th  of  December,  1861,  and  also  praying  that  the 
defendant  might  be  decreed  to  pay  to  the  plaintiff  the 
amount  of  the  damages  sustained  by  the  plaintiff,  by 
the  refusal  of  the  defendant  to  perform  the  agreement 

On  the  26th  of  March,  just  before  the  bill  was 
placed  on  the  file,  the  defendant  offered  to  letum  the 
deposit  of  100/.,  but  still  refused  to  give  up  possession 
to  the  phuntiff. 

The  plaintiff,  on  the  8rd  of  April,  succeeded  in 
getting  the  house  adjoining  that  of  Dr.  Martyn  ;  after 
which  he  seems  not  to  have  proceeded  very  actively 
with  the  suit 


The  answer  was  filed  on  the  6th  of  June,  and  the 
case  now  came  on  to  be  heard. 

-Bott,  Q.C.,  and  Woodroffe,  for  the  pkintiff. 

Sir  ff.  CairTiSf  Q»C»,  and  Brooksbanky  for  the  de- 
fendant, argued  :— 

1st.  That  time  was  of  the  essence  of  the  contract, 
and  the  plaintiff  not  having  performed  his  part  on  the 
1st  of  February,  was  not  entitled  to  relief, 

ffeame  v.  Tenant^  13  Ves.  287  ; 

Parkin  v.  Thoroldj  16  Beav.  59  ; 

Dolorel  v.  JtothachUd,  1  Sim.  &  Stu.  590  ; 

Withyy.  CoUle,  Turn.  &  R  78  ; 

Coalake  v.  TUl,  1  Russ.  876. 
2nd.  That  the  plaintiff's  neglect  to  press  on  the 
suit,  had  deprived  him  of  his  right  to  relief,  even  if  he 
had  been  originally  entitled  to  it, 

2  Slory^  Eq,  Jur,  96  (3rd  ed.) ; 

Mouibryde  v.  Wukes^  22  Beav.  533. 

RoUf  Q.  (7.,  was  heard  in  reply  on  the  second  point. 

20  Jttlt,  1863. 

Wood,  V.-C,  said,  that,  on  the  face  of  the  agree- 
ment, time  was  not  of  the  essence  of  the  contract 
Ifo  doubt  time  was  an  important  element,  and  might 
have  been  made  of  the  essence  of  the  contract  by  the 
defendant  giving  notice  to  that  effect  to  the  plaintiff ; 
but,  whether  that  was  so  or  not  after  the  letter  of  the 
10th  of  February,  it  was  quite  clear  that  the  defendant 
insisted  on  the  agreement  being  perfbnned,  and  could 
not  now  be  heard  to  say  that  time  was  essential. 

The  plaintiff  being,  therefore,  entitled  to  specific  per- 
formance when  the  bill  was  filed,  had  allowed  the  time 
fixed  by  the  agreement  of  the  lease  to  run  out  before  the 
hearing,  and  now  asked  for  damages ;  but  the  Court  could 
only  give  damages  in  cases  where  it  could  grant  specific 
performance.  Where  specific  performance  was  sought, 
it  was  the  duty  of  the  plaintiff  to  do  his  best  to  obtain 
what  he  professed  to  ask  for.  Here,  however,  the 
plaintiff  had  obviously  no  desire  to  obtain  specific  per- 
formance after  the  bill  was  filed  :  and  he  therefore  did 
not  press  on  the  suit,  which  did  not  come  on  for  hear- 
ing tni  after  the  expiry  of  the  period  for  which  a 
lease  was  to  be  granted. 

Under  like  circumstances,  Sir  T.  Plumer  had  been 
of  opinion,  in  NeainU  v.  Meyer  (1  Swanst  223),  that 
specific  performance  ought  not  to  be  granted :  and 
this  opinion  had  been  acted  on  in  Walters  v.  Northern 
Coal  Mining  Company  (5  De  G.  M.  &  G.  629),  by 
Lord  Cranworth,  whose  comments  on  NeabiU  v.  Meyer, 
p.  638,  his  Honour  cited.  In  Wilkinson  v.  Torkington 
(2  Y.  &  0.  Ex.  Ca.  726),  Alderson,  B.,  had  refused  to 
decree  specific  performance  of  an  agreement  for  a 
lease  for  a  term  which  had  expired  at  the  hearing; 
but  had  given  a  decree  for  an  account  as  the  only 
relief  to  which  the  plaintiff  was  then  entitled.  Here 
the  only  relief  to  which  the  plaintiff  was  now  entitled 
was  the  return  of  100/.  paid  on  entering  into  the  agree- 
ment :  that  the  plaintiff  might  have  had  at  the  time 
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'wbiBD.  the  bill  was  filed,  and,  therefore,  he  wbs  dis- 
entitled to  his  costs :  at  the  same  time  the  conduct  of 
the  defendant  did  not  entitle  him  to  his. 

It  had  been  said  that  the  Conrt  was  not  in  the  habit 
of  advancing  causes,  and  that  the  plaintiff  was,  there- 
fore, not  in  default :  bnt,  where  the  term  was  so  short, 
the  Court,  on  application  being  made,  would  advance 
the  cause  :  and  there  was  the  express  authority  of  Sir 
W.  Grant,  in  ffook  v.  Livesey  (1  Mer.  381),  for  such 
a  course,  which  he  must  hold  that  the  plaintiff  ought 
to  have  adopted. 

ifmute.— Declare  that  the  plaintiff  was  at  the  time 
of  the  filing  of  his  bill  entitled  to  specific  performance 
of  the  agreement  of  the  9th  day  of  December,  1861, 
and,  the  time  having  now  elapsed  during  which  the 
tenancy  of  the  messuage  in  the  said  agreement  men- 
tioned was  to  have  continued,  the  Court  doth  hereby 
direct  the  defendant  to  repay  to  the  plaintiff  the  sum 
of  100^.  received  by  him  in  respect  of  the  said  agree- 
ment within  a  fortnight  from,  the  date  of  this  decree  ; 
but,  inasmuch  as  no  steps  have  been  taken  by  the 
plaintiff  to  advance  or  otherwise  expedite  the  hearing 
of  the  cause  so  as  to  obtain  a  specific  performance  of 
the  agreement,  the  Court  doth  not  think  fit  to  make 
any  order  as  to  damages  or  costs  of  the  suit. 

Wood  V  ^r!        \ 

tT    QA    ni   tJI'     ,«««     {MaTITEINV.  TeEDINNICK. 

17,  20,  21  JULY,  1868.  ) 

Vendor  and  Furchaaer^Sale  of  Mining  Shares 
— MttrepreaentaUofL — Voidable  Contract  — 
Forfeiture  of  Shares. 

Shares  in  several  mines  were  advertised  to  hs  sold  by 
C;  M  hought  them,  paying  the  price  of  the  shares  to 
T,  who  represented  himself  tobeCs  agent.  The  shares 
actually  belonged  to  T.-^ 

Held,  that  the  transaction  was  voidable, 

M  gave  a  commission  to  T  to  buy  other  shares  for 
him.    T  sold  his  own  shares  to  if;—- 

Held,  that  this  transaction  toas  also  voidable. 

M  sold  part  of  the  shares  in  one  of  the  mines,  before 
he  knew  of  the  fravd : — 

Held,  that  if  he  had  not  bought  shares  in  other  mines, 
as  part  of  (he  same  transaction,  (his  saleioouldnot  have 
disentitled  him  to  reliefer  to  the  remaining  shares  in 
the  one  mine.  The  shares  in  some  of  the  mines  being 
alleged  to  have  been  forfeited  by  reason  of  non-payment 
of  calls,  an  inquiry  as  to  this  was  directed,  it  beif^ 

Keld,  further,  that  suchforfeiture  would  disentitle  the 
plaintiff  to  relief,  if  Uis  plaintiff  did  Tiot  inform  the  de- 
fendant (hat  the  calls  had  been  made. 

In  the  month  of  January,  1860,  Matnrin,  l^e  plain- 
tiff, when  staying  at  an  hotel  in  DubUn,  saw  the 
fdUowing  advertisement  in  the  '*  Mining  Review  **  of 
the  19th  of  that  month  : — 

•••Bbr  sale.  Twenty  shares  in  Nant-y-Xago,  at  6  JZ. 
-per  shore.    20  Bulier  and  Btftha,  at  51.     20  Bassett, 


at^l.    ,    .    .    20  Camewis,  at  20  aMUinga  .  .  . 

Apply  to  Ifr.  Caipenter,  2  Sooth  Grove  Sast,  }SMaaf 

Park,  London." 

Finding  that  the  prices  of  the  shares  were  le»  tiian 

those  given  in  the  mining  share  list,  oontaiaed  in  ^ 

same  number  of  the  "Mining  Review,"  he  mote  to 

Mr.  Caipenter,  making  an  offer  for  the  pnrcbav  of 

certain  of  the  shares  named  in  the  advertisement 

He  received  in  reply  a  letter,  which  was  paitlr  s 

follows : — 

*'  78,  Lombard  Stnet,  London, 

January  2Sth,  1860. 

"Sir, — We   are   instracted  to  acknowledgo  & 

receipt  of  your  letter  to  Mr.  Carpenter,  and  to  accept 

your  offer.  ....  We  beg  to  remark  that  our  ofsoion 

of  Nant-y-Jago  and  Camewas  is  so  favourable,  tbt  vb 

hold  largely,  Ac.  Ac 

"Weare,  Sir, 

'*  Your  obedient  aervants, 

"TEBDIHNlCKkCa" 

On  the  receipt  of  this  letter,  the  phintiff  wrote  to 
Messra  Tredinnick,  stating  his  surprise  that  ht  lud 
not  been  replied  to  by  Carpenter,  and  that  if  they 
were  to  act  in  the  transaotion  he  would  wish  to  be 
informed  whether  he  would  be  put  to  127  ciuige  or 
expense  on  account  of  their  so  acting  io  addition  to 
the  price  he  was  to  pay  for  the  shares.  Tl»  (oQowisg 
was  the  reply  of  Tredinnick  &  Co.  : — 

**  We  have  the  pleasure  to  acknowledge  tiierkeipt 
of  your  letter,  and  in  reply  beg  to  inform  70a  thai  w 
make  no  daim  upon  you  in  respect  to  the  ahares  pur- 
chased of  Mr.  Carpenter,  that  gentleman  harj; 
employed  us  solely  to  expedite  the  trenaaction  Bid 
save   you  unnecessary  trouble   in  eomplfftiiig  ^ 


same. 


» 


The  plaintiff  immediately  afterwards  went  to 
London  and  completed  the  transaction  at  tiie  office  of 
Tredinnick,  the  defendant,  who  waa  sale  member  d 
the  firm  of  Tredinnick  &  CJo.  The  tianafers  of  rft« 
shares,  when  made,  purported  to  be  tram  Tredinnick  to 
Maturin  :  the  plaintiff  stated,  and  as  the  resnlt  of  the 
evidence  his  Honour  took  it  to  be  tme,  that  he  w 
not  aware  of  this  circumstance. 

At  this  interview,  Tredinnick  stnmjfy  vicom- 
mended  the  plaintiff  to  purchase  more  shares  in  the 
Nant-y-Jago  Mine:  and  in  conseqnence  of  sndi 
recommendations  the  plaintiff  gave  him  an  oider  t? 
purchase  100  more  shares  for  him  in  that  mine  i!^ 
could  be  got :  and  it  was  arranged  that  tibe  plaffi^ff 
should  oall  again  on  the  defendant  two  days  mfS- 
wards,  and  pay  for  such  shares  as  he  might  have  v^^ 
able  to  procure  ;  the  defendant  saying  that  ^**^ 
a  party  from  whom  he  thought  he  could  obtiin  C 
shares.  Accordingly,  two  days  after^  the  f\^^ 
paid  for,  and  had  transferred  to  him,  100  shan^  i- 
the  mine,  the  transfers  also  purporting  to  ^  ^ 
Tredinnick  to  Maturin. 

It  turned  out  that  ^b  whole  of  the  shaw  »  m^ 
by  the  phdntiff  were  the  property  of  ©edia^ct- 
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Carpenter  being  a  person  in  his  employment,  and  his 
name  being  naed,  "simply  as  a  medium  for  realiSA- 
tion."    * 

In  jtfay,  1861,  the  plaintiff  filed  his  bill  against 
Tredinnick,  desuring  to  have  the  porchases  set  aside, 
on  the  ground  of  misrepresentation.  Prerionsly  to 
filing  the  bill,  the  phiintiff  had  sold  twenty  of  the 
Nant-y- Jago  shares  :  he  had  also  neglected  to  pay  a 
call  made  in  March,  1861,  in  respect  of  the  Kant-y- 
Jago  shares  ;  and  under  the  constitution  of  the  mining 
company,  his  shares  had,  become  forfeited  in  conse- 
quence of  such  non-payment  at  the  time  of  filing  of 
the  bill.  Under  a  resolution  of  the  managing  com- 
mittee of  the  mine,  passed  in  1862,  the  shares  were 
sold.  Tredinnick  was  a  member  of  this  committee, 
and  knew  of  the  resolution  and  of  the  subsequent 
sale  of  the  shares. 

It  was  alleged  by  the  defendant  that  others  of  the 
shares  bought  by  tiie  plaintiff  had  become  forfeited  for 
non-payment  of  calls  ;  and  it  was  admitted  by  the 
plaintiff  that  he  had  taken  no  steps  to  inform  the 
defendant  of  the  fact  that  calls  had  been  made  in 
respect  of  the  shares. 

It  was  alleged  by  the  bill  that  Tredinnick  had  made 
false  representations  to  Maturin  at  their  first  interview 
as  to  the  value  of  the  shares  advertised,  and  of  the  pro- 
spects of  the  Nant-y- Jago  mine  :  but  his  Honour  did 
not  think  that  the  case  was  made  out  on  these  points. 

Iktniel,  Q.C.f  and  T.  Stevens,  for  the  plaintiff,  con- 
tended that  the  purchase  made  by  the  plaintiff  of  the 
shares  advertised  by  Carpenter  ought  to  be  set  aside, 
in  consequence  of  the  misrepresentations  made  by 
Tredinnick  as  to  the  ownership,  and  also  as  to  the 
valuo  of  the  shares  and  prospects  of  the  mines. 

As  to  the   subsequent  purchase    of    Nant-y-Jago 
shares,  they  argued  that  the    defendant  had  been 
employed  by  the  plaintiff  as  his  agent  in  this  transac- 
tion, which  ought  to  be  set  aside  on  the  authority  of 
GUlcU  V.  Peppercome^  3  Beav.  78. 

WHlcock,  Q.C.,  and  RoxburgJi,  for  the  defendant, 
contended  that  the  plaintiff  could  not  be  taken  to 
have  been  misled  as  to  the  ownership  of  the  shares, 
the  transfers  having  been  made  from  Tredinnick. 
They  also  submitted  that,  in  consequence  of  the  sale 
and  forfeiture  of  some  of  the  shares,  the  plaintiff  had 
disentitled  himself  to  relief.  On  this  point  reference 
was  made  to 

Clarke  v.  Dickson,  27  L.  J.  Q.  B.  223. 

DafiM,  Q.C.,  in  reply,  on  ^e  question  as  to 
forfeiture. 

"Wood,  Y.-C,  said  the  actual  contract  in  this  case 
was  based  on  negotiations  of  such  a  nature  that  it  was 
impossible  to  hold  the  plaintiff  to  it.  The  defendant 
had  advertised  shares  belonging  to  himself  in  the  name 
of  a  person  in  his  employment,  who  had  no  interest  in 
thenu    His  Honour  inclined  to  think  that  this  was 


a  mode  of  conducting  business  which  the  Court  would 
not  countenance.  But  the  case  did  not  rest  there,  for 
the  defendant  had,  in  his  letters,  used  expressions 
directly  calculated  to  mislead  the  plaintiff  aa  to  the 
ownership  of  the  shares.  Now,  thougjh  a  vendor  was 
not  bound  to  disclose  to  the  vendee  the  true  ownership 
of  the  property  he  was  engaged  in  selling,  he  was 
bound  to  abstain  from  making  any  misrepresentation 
regarding  the  ownership ;  and,  in  the  present  case, 
the  plaintiff  had  declared  that  he  would  have  placed 
no  reliance  on  the  opinion  of  the  defendant  had  he 
known  that  the  shares  were  his.  Such  a  transaction 
could  not  stand. 

As  to  the  100  Nant-y- Jago  shares  not  included  in 
the  advertisement,  it  was  clear  that,  in  that  transac- 
tion, the  defendant  had  acted  as  the  plaintiff's  agent ; 
and  the  principle  laid  down  in  Brookman  v.  Rothschild 
(5  Bligh.  (n.  8.)  165)  and  OUlett  v.  Peppercome  {loc 
cit.)  was  applicable  to  it 

His  Honour's  difficulty  in  the  case  was  occasioned 
by  the  circumstance  that  the  plaintiff  had  lost  his 
interest  in  some  of  the  shares. 

His  Honour  was  of  opinion  that  if  the  defendant 
had  been  a  purchaser  of  100  shares  in  one  mine,  and, 
before  knowledge  of  the  fraud,  had  sold  twenty  of 
them,  yet  relief  could  be  given  as  to  the  remaining 
eighty ;  for  the  whole  of  the  shares  would,  in  such 
case,  rise  or  fall  in  value  together.  He  was  also  of 
opinion  that  the  forfeiture  of  the  Nant-y-Jago  shares 
would  not  be  a  bar  to  the  plaintiff's  claim,  as  Tredinnick 
was  cognisant  of  the  whole  proceedings  relating  thereto. 
But  the  purchase  of  all  the  shares  being  one  transac- 
tion, if  the  shares  in  some  of  the  mines  had  become 
forfeited,  it  would  be  impossible  to  restore  the  parties 
to  the  position  they  occupied  previous  to  the  contract, 
as  the  valuable  shares  might  all  be  gone,  and  only  the 
worthless  ones  remain  in  the  plaintiff's  possession.  Ho 
should,  therefore,  direct  an  inquiry  at  the  plaintiff's 
risk  as  to  the  forfeitures;  otherwise,  the  bill  to  be 
dismissed  without  costs. 


Woody  V.-C. 

22  July,  1663. 


1 


Ex  parte  Cabmasthek 
AJND  Cardiqan  Rail- 
way Company. 


Practice — Petition — Service  on  Landoumer^^ 
8  <i&  9  Yiet,  c.  18,  «&  85,  87. 

A  petition  hy  a  raUway  company  for  tmsetbrnsiU  of 
frwney  paid  into  Court  hy  ikem,  under  the  provisionsof 
Gu  85IA  weation  of  the  Lands  Clauses  Consolidaiion  Aet^ 
1845,  need  not  be  served  vpon  the  landowner,  for  whose 
security  the  money  was  deposiied. 

The  Carmarthen  and  Cardigan  Bailway  Oampany 
requiring  immediate  possession  of  certain  lands,  aniho- 
rised  to4)e  taken  by  tiieir  special  Act  for  the  purposes 
of  their  undertaking,  had  paid  into  Court  the  asooi- 
tained  value  of  such  Iand%  under  the  piovisiiinfl  of  liha 
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85th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845. 

A  petition  had  been  presented  under  the  87th  section 
of  the  Act  bj  the  company,  asking  that  such  deposit 
might  be  inrested  in  Consolidated  Bank  Annuities, 
and  the  dividends  which  might  accrue  thereon  accu- 
mulated. 

The  order  had  been  made,  but  the  registrar  had 
declined  to  draw  up  the  order,  on  the  ground  that  the 
I)etition  ought  to  have  been  served  on  the  landowner, 
for  whose  security  the  money  had  been  deposited. 

lA>cock  Webbf  for  the  company,  now  stated  the 
above  facts,  and  said  that  he  had  frequently  obtained 
such  orders  without  the  landowner  being  served. 

"Wood,  V.-C,  said,  that  as  it  appeared  to  be  the 
settled  practice  not  to  serve  the  landowner,  the  order 
might  be  drawn  up  without  serving  him. 


17  July,  1863.     J 

Annidment  of  Bankruptcy — JudgmetU  Debt — 

Costs. 

Adjudication  of  bankruptcy  made  on  a  judgment, 
valid  at  (he  time  of  commencement  of  proceedings  in 
bankruptcy,  will  not  be  annulled  withotU  payment  by 
the  bankrupt  of  costs  in  bankruptcy,  although  such 
judgment  has  in  the  meantime  been  satisfied. 


In  this  case  a  judgment  debtor  had  been  adjndi* 
cated  bankrupt,  but  the  time  for  showing  cause  against 
such  adjudication  had  been  enlaifved  on  applicatiosL 
Meantime,  on  application  to  a  Common  Law  Jud^, 
the  judgment  obtained  against  the  bankrupt  had 
been  set  aside  on  payment  of  the  costs  to  be  taxed, 
and  also  of  the  amount  of  the  plaintifrs  claim,  into 
Court 

C.  E.  Lewis,  solicitor,  now  appeared  on  behalf  of 
the  bankrupt,  and  asked  that  the  adjudication  should 
be  annulled. 

Clark,  solicitor,  for  the  petitioning  creditor. 

His  Honofr  said  that  the  adjudication  would  be 
annulled  conditionally  on  the  costs  of  the  bankruptcy 
being  paid. 

C7.  E,  Lewis  said  that  the  matter  had  now  been 
taken  entirely  out  of  this  Court  by  the  proceedings 
above  mentioned,  and  it  would,  therefore,  be  hard  to 
saddle  the  bankrupt  with  costs. 

His  Honour,  however,  held,  that  the  judgment 
being  a  valid  one  at  the  time  the  proceedings  in  thi^ 
Court  were  commenced,  the  bankrupt  was  liahle  to 
costs ;  although  he  would  not  say  that  &e  payment 
of  costs  should  be  made  a  condition  precedent  to  the 
annulling  of  the  bankruptcy. 

Ordered  that  the  bankruptcy  should  be  annulled, 
and  that  the  costs  of  the  proceedings  in  banknxplcy 
should  be  paid  by  the  bankrupt. 


COMMON   LAW. 


Q.  B. 

28  Jak.,  4  JuLT,  186a 


.i 


OSBOBN  V.  DOJTALD. 


Bill  of  Exchange — Action  for  Wrongfully 
Pviting  into  Circulation — Failure  of  Con- 
dderation — Eeasonable  Delay, 

D,  living  at  HarUepool,  sent  a  cargo  of  coals  at  the 
request  of  H,  and  on  the  account  and  at  the  risk  of  H, 
to  H,  payment  to  be  made  in  ccuA  in  exchange  for  docu- 
ments, H  bought  the  coals  for  and  on  behalf  of  N, 
who,  being  unable  to  pay  cash,  procured  0  to  draw  a  bill 
upon  him,  N,  for  the  price  of  the  coal  eU  fourteen  days, 
so  as  to  give  him  time  to  realise  the  cargo  and  meet  the 
^^'  0  indorsed  the  bill  and  gave  it  to  ff  on  the 
26th  March,  eapressing  his  eaqpectation  (hat  N  would 
receive  the  shipping  documents  in  exchange  immediately, 
H  sent  the  bai  to  D,  telling  J)  that  he  had  accepted 
the  bai  in  payment,  and  advising  D  to  detain  the 
doemfients  urUil  he  (2>)  had  made  inquiries  /is  to^ 


solvency  of  the  parties  to  the  bilL  J)  dOaiftei 
the  documents,  and  on  the  27<A  paid  over  the  bill  tohis 
own  account  at  his  bankers,  indorsing  it  to  them.  O^ 
the  28^  N  gave  notice  to  H  thai  he  would  nei  mectpi  the 
cargo  and  documents  unless  they  were  given  over  to  kisi 
on  or  before  the  ZOth,  and  on  the  1st  tf  AprH,  wken 
they  were  tendered  to  him,  he  declined  to  accept  thoA. 
Subsequently  0  was  sued  upon  the  hill  by  an  indorm 
for  value,  and  compelled  to  pay. 

In  an  action  by  0  against  D  for  vrongfuUy  puttiM 
the  bill  into  circulation,  it  was 

Held,  by  Wightman,  Cbomftok,  and  Kellob,  JJ., 
that  J)  was  a  bon&  fide  holder  for  value  when  It  in- 
dorsed the  bill  away,  and  (hat  the  eonaidergHen  /<r 
the  bill  had  not  then  wholly  failed,  and  Aat  I>  hoi 
not  been  guilty  of  any  unrtasonabU  delay  4^  makmf 
inquiries,  and  that,  therefore,  the  aeUon  mm  w< 
maintainable. 

By  CocKBUBN,  C. J.,  that  D  had  wnm^fkiOf  pti  (kt 
bill  into  circulation  after  a  totalfaHum^mmtUif^iti^ 
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and  that  Tu  had  been  guilty  of  unreaatmahle  delay ^  and 
that,  therefore,  the  action  was  maintainable.      f 

Declaration  that  defendant  had  contracted  with  one 
Napier  to  supply  him  with  a  certain  cargo  of  coals  at 
a  certain  price,  and  had  received  from  Napier,  as  and 
for  the  price  of  such  coals,  a  certain  bill  of  exchange 
for  SSL  128,  id.,  drawn  by  the  plaintiff  on  Napier  for 
Napier's  accommodation,  as  plaintiff  well  knew,  in 
consideration  that  defendant  would  deliver  such  coals 
to  Napier ;  that  defendant  afterwards  refused  to  deliver 
coal  to  Napier,  and  the  consideration  of  his  holding 
the  bill  of  exchange  thereby  wholly  failed ;  that  after 
such  refusal  and  failure  defendant  negotiated  the  bill 
in  breach  of  his  duty  in  that  behalf,  and  in  fraud  of 
the  plaintiff  indorsed  the  said  bill  for  value  to  Messrs. 
Backhouse  &  Co.,  without  notice  of  the  premises,  and 
plaintifif^  on  demand  from  Backhouse  &  Co.,  was 
compelled  to  pay  the  same. 

2nd  count  for  money  paid. 

Pleas  to  the  first  count: — 1st,  that  defendant  did 
not  contract  with  Napier ;  2nd,  that  he  did  not  receive 
the  bill  from  Napier  ;  Srd,  that  he  did  not  know  that 
the  bill  was  drawn  by  the  plaintiff  for  the  accommo- 
dation  of  Napier ;  4th,  that  he  did  not  refuse  to  deliver 
the  cargo  to  Napier,  nor  did  tho  consideration  for  the 
plaintiff's  holding  the  bill  wholly  fail ;  5th,  that  he 
did  not  negotiate  or  indorse  the  bill;  6th,  to  the 
second  count,  never  indebted.    Issues  thereon. 

The  cause  was  tried  before  Blackburn,  J.,  at  the 
Middlesex  sittings  in  Hilaiy  Term,  1862,  and  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  upon  the  following  special  case  : — 

The  plaintiff  was  a  wine-merchant  in  London  ;  the 
defendant  was  a  coal-merchant  and  exporter  of  coals 
at  Hartlepool.  Early  in  March,  1861,  one  Herring, 
acting  as  the  agent  of  Napier,  a  coal-merchant  of 
London,  had  bargained  with  the  defendant  for  a 
caigo  of  coals,  to  be  supplied  to  Napier,  payment  to 
bo  made  in  cash,  less  discount  in  exchange  for  docu- 
ments. The  invoice  stated  that  the  coals  were 
shipped  "on  account  and  risk  of  Herring,"  but 
Napier  was  never  aware  of  this  statement  in  the  in- 
voice. A  vessel  having  been  chartered  by  the  defendant, 
at  the  desire  of  Herring,  to  convey  the  cargo  to 
London,  the  coals  were  shipped  and  started  to  their 
destination.  The  defendant  at  the  same  time  de- 
spatched the  shipping  documents  to  Barclay  &  Co., 
the  London  correspondents  of  Backhouse  &  Co.,  his 
bankers  in  the  country,  together  with  a  bill  at  sight 
on  Herring  for  the  price  of  the  coals.  This  bill 
Herring  declined  to  accept  on  presentation,  on  the 
ground  of  his  being  merely  an  agent,  and  not  the 
principal  in  the  transaction.  Napier  being  absent 
from  town,  and  the  money  not  being  forthcoming,  the 
shipping  documents  were  sent  back  to  the  countiy, 
but  at  the  instance  of  Herring  were  again  returned  to 
town.  Napier  being  unprovided  with  the  money. 
Herring  at  his  instance,  on  the  25th  of  March,  applied 


to  the  plaintiff,  who 'had  been  in  the  habit  of  assisting 
Napier  with  advances,  to  provide  the  money.  It  not 
being  at  the  moment  convenient  to  the  plaintiff  to 
furnish  the  cash.  Herring  suggested  a  bill  at  seven 
days;  but  the  plaintiff  objecting  that  seven  days 
was  too  short  a*  time  to  enable  Napier  to  clear  the 
ship,  realise  the  cargo,  and  take  up  the  bill,  it  was 
agreed  between  them  that  the  plaintiff  should  draw 
upon  Napier  at  fourteen  days.  Accordingly  on  the 
next  day,  the  25th,  a  bill  at  fourteen  days'  date  for 
85/.  IZs,  id,  was  drawn  by  plaintiff  upon  Napier,  and 
having  been  accepted  by  the  latter  was  endorsed  by 
Osborn,  and  by  him  handed  to  Herring,  the  plaintiff 
at  the  same  time  urging  Herring  to  proceed  at  once  to 
the  brokers,  and  to  get  the  ship's  papers  ;  whereupon 
Herring  left  immediately,  as  if  for  that  purpose. 

Instead,  however,  of  so  doing,  Herring,  having  pre- 
fixed the  words,  "pay  to  Mr.  W.  Herring,  or  order," 
to  the  blank  endorsement  of  the  plaintiff,  and  having 
further  endorsed  the  bill  to  Messrs.  Donald  &  Co.,  or 
order,  forwarded  the  same  to  the  defendant  in  a  letter 
of  the  same  day,  saying  that  he  had  accepted  this  bill 
in  payment  as  the  best  thing  he  could  do  under  the 
circumstances,  adding  that  what  he  wished  defendant 
to  do  was  to  get  Backhouse  &  Co.  to  telegraph 
Barclay  &  Co.,  their  London  correspondents,  to 
inquire  of  the  Union  Bank  if  Osborn  was  good  for  the 
enclosed  acceptance,  and  if  so,  to  Instruct  them  to 
hand  over  the  shipping  documents. 

Immediately  on  receiving  the  bill  the  defendant 
endorsed  it,  and  handed  it  over  to  his  bankers, 
Backhouse  ft  Co.,  who  gave  him  credit  for  the  amount. 
They  again  endorsed  it,  and  forwarded  it  to  Barclay  & 
Co.,  their  correspondents  in  London.  The  bill  arrived 
in  London  on  the  27th,  but  the  result  of  the  inquiry 
as  to  the  sufficiency  of  the  parties  to  it  not  proving 
satisfactory  to  Barclay  &  Co.,  the  shipping  documents 
were  not  handed  over,  and  on  Thursday,  the  28th, 
Napier  declared  that  he  would  not  wait  longer  than 
the  ensuing  Saturday  for  the  coals,  and  that  if  not 
put  in  a  position  to  break  bulk  on  that  day  he  should 
refuse  to  accept  the  cargo ;  and  accordingly  on  that 
day,  the  documents  being  still  withheld,  he  finally 
repudiated  the  contract. 

On  the  30th  of  March  the  defendant  wrote  to 
Herring,  saying,  that,  owing  to  the  day  before  being 
Good  Friday,  he  had  been  unable  to  see  his  bankers, 
but  that  he  had  now  done  so,  and  the  reply  from 
Barclay's  being  unsatisfactory,  "we  must  now,"  says 
the  defendant,  "be  guided  by  you  entirely  in  the 
matter ;  and  we  do  not  expect  that  you  will  let  the 
parties  have  the  coals  unless  they  are  trustworthy  and 
respectable,  and  the  bill  is  certain  to  be  met  at 
maturity."  In  the  same  letter  the  defendant  informed 
Herring  that  he  had  got  his  bankers  to  retain  the  bill 
and  send  advice  to  Barclay 's  to  give  up  the  documents. 
This  letter  was  received  by  Herring  on  Monday,  the 
1st  of  April ;  whereupon  he  saw  Napier,  and  endea- 
voured to  prevail  upon  him  to  accept  the  cargo ;  bat 
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Kapier  persisted  in  his  refusal.     On  the  29th  of  April,  , 
Herring,   taking  npon    himself  to  act  on  behalf  of , 
defendant,  disposed  of  the  cargo  to  other  parties,  ad-  j 
yising  defendant    of  this  sale ;    but  the  defandant 
refused  to  ratify  what  had  been  done,  or  to  accept  the 
proceeds  of  the  sale. 

The  bill  of  exchange  having,  as  before  stated,  been  \ 
indorsed  and  handed  over  by  defendant  to  Backhouse 
&  Co.,  who  gave  him  credit  for  the  amount,  Backhouse 
&  Co.  proceeded  to  sue  the  plaintiff  on  it ;  and  the 
defendant  having,  in  a  letter  of  the  18ih  of  April, 
asserted  that  Backhouse  &  Co.  had  given  vahie  for  it, 
the  plaintiff,  having  no  means  of  showing  the  con- 
trary, submitted  to  pay  the  amount,  and  subsequendy 
brought  this  action  against  the  defendant. 

The  question  for  the  opinion  of  the  Court  was, 
whether  or  not  the  plaintiff  was  entitled  to  recover  in 
this  action  ? 

Manisty,  Q.  C.  {Joyce  with  him),  for  the  plaintiff. 

Ist.  Herring  was  the  agent  of  the  defendant  Donald 
as  well  as  of  Kapier,  the  purchaser ;  and  Herring's 
knowledge  was  Donald's  knowledge. 

2nd.  The  consideration,  for  Osbom's  putting  his 
name  to  the  bill  and  indorsing  it,  was,  that  the  ship- 
ping documents  should  be  handed  over  to  Napier  m7n«- 
diately.  The  fact  that  Osbom  refused  to  draw  a  biU 
at  seven  days,  but  consented  to  draw  one  at  fourteen 
days,  shows  that  time  was  of  the  essence  of  the  con- 
tract. As  soon,  therefore,  as  Donald  had  taken  the 
bill  without  handing  over  the  shipping  documents  in 
exchange, — or,  at  any  rate,  as  soon  ba  he  discounted 
the  bill  without  handing  over  the  documents — the 
consideration  wholly  failed,  and  Osbom  might  have 
demanded  back  the  bill  from  Donald,  or  from  any 
holder  from  Donald  with  notice  and  without  value. 
Donald  therefore  wrongfully  negotiated  the  bill  at  a 
time  when  he  knew  the  consideration  for  it  had 
entirely  failed,  and  the  plaintiff  is  entitled  to  recover 
from  him  the  damages  which  he  has  suffered  in  conse- 
quence of  the  defendant's  wrongful  act. 

* 

Coleridge,  Q,C,  (W.  WUlia/m  wilii  him),  £ar  the 
defendant. 

let.  Herring  was  not  the  agent  of  Donald,  but « 
^irincipaL 

2nd.  Assuming   that  Herring  was  i3ie   agent   of 
J)onald,  and  that  his  knowledge  was  Donald's  know- 
ledge, this  action  cannot  be  maintainiBd,  becanae  theie 
18  no  privity  betwoen  the  plaintiff  and  the  defendant^ 
Jowa  V.  Broadhwrstf  9  C.  B.  178  ; 
WiUioflm  y.  EvereUy  14  East,  582. 

Bid.  It  does  not  appear  :firom  the  facts  of  the  case 
that  there  ever  was  any  contract  that  the  shipping 
docoments  should  be  given  up  immediately  in  ez- 
jchange  for  the  bill. 

4  JiTLY,  1868. 

CooEBimN,  C.  J.  (after  stating  tiie  facts  as  above, 
^proaeedad)  t—I  am  of  opioMn  that  tfafi  jdaintiff  is 


entitled  to  recover  back  the  amoiint  idiich  be  ha 
been  oompeUed  to  pay  in  respect  of  this  bilL  The  eufe 
of  BUaden  v.  Charles  (7  Bing.  246)  is  an  authority,  if 
authority  were  wanting,  that  if  a  bill  <A  exehoage  is 
put  into  circulation  wrongfully  as  against  a  portf  to 
the  bill,  who  thereupon  is  compelled  to  pay  it,  ths 
amotmt  so  paid  may  be  recovered  bock  from  ^e  pai^ 
fthxi  so  negotiated  it  Now,  I  am  of  opininn  tbot  tha 
act  of  the  defendant  in  passing  this  bill  to  Backhoose 
ft  Co.  for  value,  was,  under  tiie  circnmstanoefl^  vnng- 
fal  OS  against  the  plainti£ 

According  to  the  terms  of  the  ori^pnal  contFoct,  the 
payment  was  to  be  lin  cash  on  the  bandhig  over  the 
shipping  documents.  The  vendee  not  being  jmpsied 
with  ^e  cash,  it  was  agreed  that  a  biQ  at  fourteen 
days  should  be  substituted  for  cash  ;  bat  'fios  mboti- 
tution  having  been  agreed  on,  the  ssane  eondxlaan 
attached  ai9  before.  The  bill  could  onfy  be  made 
available  on  the  shipping  documents  bong  Iniided 
over.  That  this  was  the  intention  of  Kapler,  t}» 
Irayer,  and  of  the  plaintiff  in  agreeing  to  give  '€b!t  bill 
is  plain.  The  plaintiff  declined  to  accept  iiie  bill  at 
less  than  fourteen  days,  on  the  ground  that  &  Aorta 
dote  would  not  allow  time  to  realise  the  -pneeeds  of 
the  cargo,  so  as  to  afford  means  of  meeting  the  bilL 
On  handing  the  bill  to  Herring,  the  plaintiff  defied 
him  to  go  at  once  and  obtain  the  shipping  docnumnta^ 
and  it  is  stated  that  Herring  left  as  thoo^  for  that 
purpose.  It  is  plain,  therefore,  that  Harin^  as 
between  himself  and  the  plaintiff,  had  no  zij^  to  part 
with  the  bill  except  on  receiving  the  shipping  docai- 
ments,  whereby  possession  of  the  cai)gD  sight  \k 
obtained.  It  becomes,  therefore,  neoesssij  to  conads' 
how  far  Herring's  unauthorised  parting  with  the  biU 
gave  the  defendant  a  rigjht  to  negotiate  it. 

If  the  £eu^  had  been  that  Herring,  thoq^  bnviBg 
for  Napier,  had  dealt  with  the  defendant  as  principal 
and  had  bought  the  coals  on  his  own  liability.  It 
would,  of  course,  follow  that  Donald,  lund^g  leoeived 
^e  biU  from  Herring,  would  have  haen  enlitlad  to  use 
it  without  M&renoo  to  the  poexttoa  of  the  Jatte 
towards  the  o&er  parties  to  the  bilL  But  it  is  piidn 
that  the  dafemdant  dealt  with  Herring,  not  m  ptin- 
dpel,  but  OS  the  agent  of  Napier,  the  pvichaaBr  nf  tite 
coaL  QThroughoutthe  correspondence,  rflftnooe  is  can- 
atandy  made  to  Herring's  "  Mends  "  as  the  parttoa  t> 
whom  the  coal  is  to  be  supplied.  Brokerage  is  st^ 
loted  for  by  Herring  and  agreed  to  by  DoaoU,  which, 
of  course,  would  only  be  payable  on  the  su|nwsitioa  d 
Herring  being  agent,  and  not  prindpaL  Jjt^, 
when,  with  a  view  to  convenience,  the 
sending  up  the  shipping  documents,  drsir 
Herring,  the  latter  declined  to  p^y,  on  ffa 
4hat  he  was  only  agent,  Temonstroti^g  ^vtfh 
and  saying,  **  as  you  knew  I  ims  v^kfiSbm  mgat^  ifc 
was  soaroely  ri^t  to  draw  upon  ms.**  In  HAi  Ab 
defiondsat  acquiesces,  excusing  himself  iir  ^Ai<  In 
had  done,  and  raquesting  that  tiis  AoMBHHAsiMi^te 
tefc9n'np%ihe  eariypsvt  4tf.€»  fiMfl^JsMhft^^ 
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your  Mend  haft  not  got  home  by  that  tim0»  he,  no 
doubt,  on  being  advised  of  the  mattexv  will  give,  his 
own  authority  to  do  the  needfiil." 

It  being  clear,  therefore,  that  Hening  acted  aa 
agent  in  the  bnaineea,  the  queetion  presents  itself 
whether  he  acted  for  both  parties,  or  for  Napier  alone  ? 
If  he  acted  for  the  defendant  aa  well  aa  forNi^ier, 
then  the  defendant  would  be  bound  by  Herring's 
knowledge  that  the  bill  had  been  given,  by  N^ier 
and  the  plaintifr  for  the  purpose,  and  on  the  condition^ 
of  obtaining  tiie  ahipping  docnmenta  ia  exchange  for 
it»  and  clearly  would  haye  no  right  to  part  with,  the 
bill  in  fiaittd  of  that  understanding 

It  may  be  doubtful  how  fax  Herring  can  properly 
be  considered  aa  having  been  the  agent  of  the  defen- 
dant, althou^,  after  the  failure  on  the  part  of  Napier 
to  -pay  in  cash  on  the  arrival  of  the  shipping  docn- 
menta, the  defendant  appears,  from  the  correap^mdance, 
to  haye  left  the  management  of  the  matter  on  his 
behalf^  and  the  protection  of  his  interests,  entirely  to 
Herring. 

Looking  on  Herring,  however,  only  aa  the  agent  of 
Napier,  I  can  come  to  no  other  conclusion  than  that 
Herring  was  acting  not  only  beyond  hia  authority, 
but  contiaiy  to  it,  in  sending  the  bill  to  the  defendant 
Not  only  ia  it  plain  that  Herring  must  have  under- 
stood, on  receiving  the  bill,  that  he  was  to  exchange 
it  for  the  shipping  documents  ;  but,  in  my  view  of  the 
case,  the  bill  was  substituted  for  the  cash  payment. 
originally  stipulated  for,  and,  as  the  latter  waa  to  be 
accompanied  by  the  handing  over  of  liie  shipping 
documents^  the  same  condition  attached  on  the  sub- 
stitntion  of  the  bilL    The  consideration,  therefore,,  oil 
which  the  bill  was  given ;  namely,  the  posBeasLon  of 
the  documents,  and  of  the  caigo— failing  the  tact  of 
Herring  having  without  authority  handed  over  the 
bill  to  Donald,  cannot  affect  the  rights  of  the  other 
parties.    The  defendant  could,    therefore,    have    no 
right  to  negotiate  the  bill  till  the  consideration  fas 
which  it  had  been  given  had  been  completed    And 
if  it  is  said,  as  was  contended  on  the  argument,  that 
defendant  had  a  right  to  detain  the  shipping  docu- 
ments till  he  had  had  time  to  ascertain  the  credit  of 
the  parties  to  the  bill,  it  may  be  answered,  first,  that 
the  drawer  and  the  acceptor  of  the  bill  had  parted 
with  it  on  no  such  conditbn  or  understanding ;  and,, 
secondly,  that  for  this  purpose  the  posseaainn  of  the. 
bill   itself  was  not  required,   as  the  names  of  the 
parties  to  it  would  have  sufficed     At  all  eventS|.  it 
seems  to  me  incontestable  that  the  defendant  had  no 
right  to  put  the  bill  into  circulation  until  ha  had 
made  ixp  his  mind  whether  he  would  deUver  up  the' 
cargo  in  return  for  it     He  could  have  no  right  to. 
fix  a  liability  on  the  plaintiff,  a  third  party,  while  ha. 
reserved  to  himself  a  right  to  repudiate  the  contract, 
if  not  satisfied  with  the  goodness  of  the  biU.   I  cannot 
donbt  that  in  so  doing  he  acted  wrongfiilly  towards 
the  partieB  to  the  bill,  it  being  plain  that  at  the  time 
ha  pacted  with  it  no  consideration,  of  any  aoit  had 


been  given  for  it  to  Napier  or  the  plaintiff  If  Napier, 
the  buyer  of  the  cools,  was  entitled  to  have  the  ship- 
ping doeuments  immediately  delivered  up  to  him  on 
the  bill  being  given,  the  consideration  failed  on  their 
non-delivery,  and,  even  if  the  defendant  was  entitled 
to  have  time  to  inquire  respecting  the  parties  to  the 
bill  befi>re  giving  up  the  shipping  documents,  and 
could  in  the  meantime  make  use  of  the  bill,  yet  it  is 
plain  that  he  would  have  to  indemnify  any  party 
made  liable  upon  it,  if  he  afterwards  faUed  to  fulfil  hia 
pact  of  the  contract^  or  by  not  doing  so  within  a 
reasonable  time  gave  the  buyer  a  right  to  rescind 
In  my  opinion,  the  time  taken  for  tins  inquiiy  was, 
under  the  circumstances,  unnecessarily  long,  and  the 
buyer  became  entitled,  after  the  expiration  of  a 
reasonable  period,  to  treat  the  contract  as  rescinded 
When  this  was  done  the  consideration  whoUy  failed 

I^'mider  these  circumstances,  an  action  had  been? 
brought  on  the  bill  by  the  defendant  against  the 
plaintiff^  the  Ihcts  would  have  afforded  a  defence.  It 
follows,  in  my  opinion,  that  the  bill  having  been 
parted  with  for  value  by  the  defendant  to  a  third 
party,,  and  the  plaintiff  having  been  compeUed  to  pay 
upon  it;,  the  plaintiff  is  entitled  to  recover  back  from 
the  ^'^faii^an*  the  amount  so.  paid 

GJU>]CFroN,  J. — The  plaintiff  in  this  action  sought 
to  recover  in  respect  of  money  which  he  had  been 
compeUed  to  pay  as  the  drawer  of  a  bill  of  exchange,, 
drawn  by  him  for  the  accommodation  of  one  Napier, 
under  the  ciroumatances  stated  in  the  special  case,  and 
which  the  defendant  had  passed  to  hii  bankers,  who 
had  given  him  credit  in  account,  and  who,  aa  holders 
of  the  bill,  had  compelled  the  plaintiff  to  pay  it 

The  plaintiff  having,  to  the  knowledge  of  the  de- 
fendant, drawn  the  bill  in  question,  for  the  payment 
of  the  price  of  certain  coals  sold  to  one  Napier,  was 
entitled,  according  to  the  doctrine  laid  down  in  Bleaden, 
V.  Charles  (7  Bing.  246),  which  is  an  authority  bind- 
ing on  this  Court,  to  recover  against  the  defendant^ 
if  he  could  make  out  that  the  defendant  wrongfully  or 
fraudulently  misappropriated  the  bill,  or  that  the  con- 
sideration for  which  the  plaintiff  held  the  bill  wholly 
failed  In  the  ease  of  Bleaden  v.  ChaarUa,  the  con- 
sideration for  which  the  bill  waa  given,  waa  at  an  end 
by  the  payment  for  the  goods  for  which  it  was  taken 
by  the  defendant,  and  the  defendant  fraudulently  mia* 
appropriated  it 

The  fiusts  stated  in  the  special  case  before  us,  are 
very  complicated,  and  raise  considerable  difficulty  as 
to  the  relatian  of  the  parties  to  one  another,  and  as  to 
the  rights  arising  from  such  relation;  but  in  the 
result,  I  am  not  satisfied  that  there  was  any  fraud 
or  WTongfol  misappropriation  upon  the  part  of  the 
defendant,,  nor  that  the  considemtion  in  respect  of 
which  he  held  the  bill,  wholly  failed.  The  coals  in 
question  were  oiiginaUy  shipped  ''on  account  and  risk, 
of  Herring,*'  and  the  invoice  sent  to  Herrin^^  and 
delivefsd  to  Napier  by  Hening^  as  stated;  and  though 
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it  is  said  in  the  case  that  Napier  did  not  observe  this^ 
yet  Donald,  the  defendant,  had  a  right  to  suppose 
that  the  vendee,  or  sub- vendee  of  the  coals,  who  was 
to  have  the  invoice,  would  know  that  the  coals  were 
originally  shipped  for  account  and  risk  of  Herring,  as 
between  the  defendant  and  Herring.     It  seems  clear, 
that,  whether  Herring  was  the  agent  for  the  defendant 
in  making  the  contract  with  Napier,  or  was  the  vendee 
as  between  himself  and  Donald,  the  coals  were  not 
to  be  parted  with,  or  put  under  the  disposition  of 
Herring,  except  on  receipt  of  cash  througjh  the  bankers ; 
and  it  is  clear  also,  that  this  was  known  to  Herring 
and  the  plaintiiT,  and  that  the  baigain  or  sub-baxgain 
with  Napier  was  also  for  cash.     The  cash  not  being 
raised  on  the  26th  of  March,  a  bill  at  fourteen  days 
was  drawn  by  the  plaintiff  upon  Napier,  and  he  drew 
at  that  date  to  give  time  for  Napier  to  realise  the 
cargo,  so  as  to  keep  himself  out  of  any  cash  advance. 
It  is  said,  that  Herring  was  urged  by  the  plaintiff  to 
go,  and  that  he  went  off  on  getting  the  bill,  as  if  to  go 
to  the  bank  for  the  shipping  documents  ;  and  that  it 
might  be  inferred,  therefore,  that  it  was  a  condition 
that  the  biU  should  be  used  only  if  the  shipping 
documents  were  got  and  delivered  immediately.     I 
should   have    great    difficulty,   in    drawing  such  an 
inference,  as  both  Napier  and  the  plaintiff  knew  that 
the  seller  of  the  goods  was  in  the  north  of  England, 
and  would  have  reason  to  suppose  that  the  bankers 
could  not  give  up  the  shipping  documents  without  the 
cash,  or  without  orders  from  the  seller,  which  would 
require  time.     Even  if  such  condition  ought  to  be 
implied,  it  certainly  was  not  communicated  by  Herring 
to  the  defendant^  and  Herring  does  not  appear  to  have 
been  the  agent  of  the  defendant  to  bind  him  in  this 
part  of  the  transaction.     Even  supposing  that  he  was 
an  agent  to  bind  the  defendant  in  making  a  contract 
of  sole  to  Napier,  I  see  no  authority  that  he  had  to 
bind  the  defendant  by  altering  the  contract,  which 
was  clearly  one  for  cash  to  one  for  payment  by  a  bill, 
of  the  goodness  of  which,  the  defendant  could  know 
nothing.    It  is  true,  as  remarked  in  the  argument, 
that  Herring  was  subsequently  the  agent  for  giving  up 
the  coals,  but  that  was  by  virtue  of  the  subsequent 
letter  of  the  80th  of  March.     I  cannot  see  that  when 
Herring  made  the  bargain,  if  he  did  make  it,  that  the 
biU  should  only  be  used,  if  the  shipping  documents 
were  immediately  given  up,  he  had  any  authority  to 
bind  the  defendant  by  such  a  condition. 

The  bill  being  given  to  Herring  on  the  26th  of 
March  ho  remits  it  to  the  defendant  on  the  same  day, 
in  a  letter  of  that  date,  in  which  he  does  not  com- 
municate to  the  defendant  anything  about  any  such 
condition ;  but  says  that  he  has  accepted  the  bill  in 
payment.  He  stated  that  it  was  not  convenient  for 
the  phuntiff  to  pay  cash  for  some  days  as  the  reason 
for  the  fourteen  days'  draft,  and  did  not  give  the 
reason  that  the  coals  might  be  realised  so  as  to  keep 
the  plaintiff  out  of  a  cash  advance. 

The  biU  was  remitted  to  the  d^endant  as  payment 


by  Herring,  and  even  if  that  were  done  inpropdy,  u 
between  Herring  and  the  plaintiff,  still  the  ddendis 
had  a  right  to  expect  payment  from  either  Heniig  or 
Napier  before  he  relinquished  his  control  over  the  go(4 
He  had  performed  his  contract  so  fsr,  and  hi  diippd 
the  coals  on  account  and  risk  of  Herring,  and  returned 
a  security  for  the  price,  which  was  a  cash  price,  bj 
retaining  the  indicia  of  the  property,  byrirtne  of  vhieh 
alone  the  possession  of  the  goods  could  be  obtaioei 
The  question  then  arises  whether  he  iras  not  in  th« 
situation  of  a  bond  fide  holder  for  the  Talne  of  the  bill 
so  remitted  by  Herring,  even  though  Heiriog  acted 
improperly  or  fraudulently  in  making  sudi  remittance, 
and  whether,  if  he  were  such  bondJid$  holder  for  ralne, 
the  consideration  afterwards  wholly  bM.  He  seems 
to  me  to  have  been  a  bond  fide  holder  forTaloe.  It 
seems  to  have  been  the  original  arrang^oKDt  that  he 
wa3  to  receive  the  cash  payment  through  the  bankers 
from  Herring,  who  was  the  person  to  get  from  te 
the  shipping  documents,  and  on  whoie  account  uu 
risk  the  invoice  expressed  the  consignments  to  be,  and 
on  Herring  remitting  hitn  the  bill  as  a  sabstitntc'l 
payment,  whether  on  his  own  account  or  NipierX  bs 
had  a  right  so  to  hold  it  if  he  had  no  notice  oitaj- 
thing  wrong  in  the  transaction,  even  if  there  rcallv 
was  anything  wrong  in  wiftVing  the  remittance. 

He  received  the  bill  and  letter  on  the  27th  of  March, 
and  I  cannot  think  that  there  was  anytlungwraig  or 
fraudulent  in  his  sending  up  the  hill  throogii  hii 
country  bankers.  The  party  drawing  the  bill  ^  * 
stranger  to  him,  and  it  seems  very  nnieasonaUt  v> 
require  him  at  once,  under  the  circninstanccs,  to  ay 
that  he  would  accept  it  positively,  and  I  do  not  tkini 
the  delay  that  occurred  unreasonable  on  his  ptft.  ^^ 
bankers  would  treat  the  bill  by  putting  ittoacc«mt 
according  to  the  practice  of  country  bankers,  i»i^*^* 
appropriated  it  by  indorsing  it,  and  passing  it  totb?^ 
the  effect  could  not,  I  think,  be  more  than  that  w 
bound  himself  to  take  it  as  payment,  assuming  ^\^ 
took  it  as  payment  either  at  first  when  he  indorsed  it, 
or  on  the  80th,  when  he  gave  directions  to  HeniD&  ^ 
on  the  Ist  of  April,  when  he  offered  tiie  goods  throa^ 
Herring.  The  question  arises  whether  the  cffus^^^' 
tion  for  which  he  held  the  bill  wholly  f«il^  , 

The  question  is  in  effect  the  same  as  if  the  bifl  had 
not  been  endorsed  away,  but  the  present  defendan 
had  sued  the  present  plaintiff  on  the  hill  I  ^ 
posed  to  think  that  no  good  plea  conld  hare  ^ 
made  out  in  such  an  action.  In  the  absence  of  >^ 
brought  home  to  the  plaintiff  in  such  an  actioDr 
plea  must  have  shown  either  that  he  o"«^^*^^ 
the  bill  without  consideration,  or  that  the  e^ 
tion  wholly  faUed,  or  that  there  was  s  coni^^ 
binding  upon  him  that  the  bill  should  ^^^^^ 
on  the  performance  of  such  condition.  "  ^  ^ 
the  bin  in  payment,  there  was  «»P'*  .***°^^^ 
as  between  him  and  Herring,  or  Napier,  "j^ 
Osborne  may  have  been  deceived  in  the  ^'""^^ 
and  I  cannot  see  that  there  was  anyftw^  '""^ 
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•condition  on  the  present  defendant,  and  if  the  bill  is 
to  be  treated  as  received  in  payment  of  the  price,  and 
in  fulfilment  of  the  bargain  by  Herring  or  Napier,  I 
think  that  the  non-delivery  until  the  Ist  of  April  did 
not  put  an  end  to  the  contract,  or  canse  the  entire 
consideration  to  fail.  If  the  delay  in  delivering  was 
unreasonable,  Napier  had  a  right  of  action  against 
defendant,  supposing  the  contract  to  have  been  with 
him  for  damages  occasioned  by  the  delay.  Under  the 
circumstances,  it  may  be  very  doubtful  whether  the 
delay  for  the  few  days  were  unreasonable ;  but  if 
the  bill  were  taken  as  a  substituted  payment  for 
the  price  under  the  contract,  the  non-delivery  for 
the  short  time  would  not  have  put  an  end  to  the 
contract. 

The  defendant  had  sent  the  property  to  London, 
subject  to  his  lien ;  he  had  performed  the  contract  so 
far,  and  the  other  party  was  to  pay  cash,  and  so  get 
the  documents  ;  and  if  Herring  and  Napier  had  paid 
him  in  cash,  and  he  had  not  delivered  up  the  docu- 
ments for  some  days,  the  remedy  would  have  been  in 
trover,   or  for  non-delivery  under  the  contract ;  and 
the    consideration  for  the  payment  would  not  have 
wholly  failed,  so  that  Napier  or  Herring  could  have 
recovered  back  the  cash  so  paid.     If  the  one  X)arty  did 
not  pay  according  to  the  bargain,  there  would  be  an 
action  for  the  price  ;  if  the  other  party  did  not  deliver 
according  to  the  bargain,  there  would  be  an  action  for 
the  non-delivery.     Unless  it  appeared  that  the  delay 
was  so  imreasonable  that  the  contract  of  sale  became 
utterly  frustrated  by  reason  of  the  detention  of  the 
ship   or  otherwise,   there  would  be  no  right  in  the 
Tendee  to  rescind ;  and,  considering  the  question  as 
one  of  fact,  I  do  not  see  that  the  conduct  of  the  de- 
fendant, or  the  delay  for  a  few  days  under  the  circum- 
stances, gave  the  vendee  the  right  of  rescission ;  and, 
if   the  delay  in  delivering  the  docoments  gave  any 
right  as  against  the  defendant,  such  right  of  action 
would  be  at  the  suit  of  the  vendee  for  the  recovery  of 
such  damages  only  as  were  really  sustained  by  reason 
of  the  delay  ;  and  neither  the  vendee  nor  the  plaintiff 
could  recover  back  the  price  as  on  an  entire  failure  of 
.consideration. 

Upon  the  whole,  I  am  disposed  to  think  that  the 
defendant  is  not  made  out  to  have  misappropriated  or 
dealt  fraudulently  with  the  bill,  but  that  he  was 
in  the  situation  of  a  hand  fide  holder  for  value,  and 
that  the  consideration  by  reason  of  which  his  title 
accrued,  did  not  wholly  fail.  The  case  for  the 
plaintiff,  therefore,  is  not  made  out  to  my  satisfaction, 
and  the  defendant  is,  in  my  opinion,  entitled  to  our 
judgment. 

My  brothers  Wightman  and  Mellor  arrive  at  the 
same  conclusion;  and  the  judgment  of  the  Court, 
therefore,  wiU  be  for  the  defendant. 

Judgment  for  the  defendant. 


Ex.  Ch,        J   Swan  r.  The  North  British 
14,  15  May,  1863.  i  Australian  Company. 

Coram— CocKBTTSLS,  C.J.,  Crompton,  "Willes,  Byles, 
Blackbubn,  Mellob,  Keating,  JJ. 

Joint-Stock  Company — 19  ds  20  Vict,  c.  47 — 
20  <fc  21  Vict.  c.  li— Blank  Transfer  of 
Shares — Negligence  of  Oumer — Felony  by 
Agent — Estoj^l, 

The  plairUiff  vxis  registered  ovmer  of  shares  in  a 
joint-stock  company  in  which  (he  shares  could  only  be 
transferred  by  deed  to  be  executed  both  by  the  transferor 
and  transferee^  and,  according  to  the  company's  rules, 
to  be  accompanied  by  a  certificate.  He  employed  his 
broker  to  sell  some  shares  for  him  in  another  company 
which  were  also  transferable  by  deed,  and  at  the  brokers 
suggestion  forwarded  ten  forms  of  transfer  in  blank,  to 
be  filled  up  and  used  by  the  broker  for  the  transfer  of 
these  latter  shares.  The  broker  stole  from  the  plaintiff's 
strong  box  the  certificates  of  the  first  shares,  filled  up 
two  of  the  blank  transfers  with  the  description  of  these 
shares,  and,  unknoum  to  plaintiff ,  delivered  the  transfers 
to  bon&  fide  purchasers,  whose  names  were  accordivigly 
substituted  for  the  plaintiff  ^s  name  in  the  company's 
register.  The  plaintiff,  on  discovering  the  fraud  of 
the  broker,  brought  am,  action  against  the  company  to 
recover  the  dividends,  and  claimed  a  mandamus  against 
the  company  to  have  his  nam>e  replaced  an  the  register : — 

Held  (dissentiente  Keating,  J.),  that  the  transfers 
were  void,  and  that  plaintiff  had  a  right  to  insist  that 
his  property  did  not  pass  by  them. 

Per  Curiam  (dissentiente  Keating,  J.),  the  felony 
of  the  broker,  and  not  negligence  on  plaintiff  ^s  part, 
wcis  the  proximate  cause  of  the  loss, 

Semble,  that  the  doctrine  of  estoppel  by  executing 
instruments  in  blank  is  confined  to  negotiable  instru- 
ments.  Negligence,  to  operate  as  an  estoppel,  must  be 
the  proximate  cause  of  the  conduct  of  the  party  misled 
by  it. 

Per  Blackburn,  J. — Negligence,  to  operate  as  an 
estoppel,  must  also  be  neglect  in  the  same  transactioti 
itself,  and  neglect  of  some  duty  owing  from  the  negligent 
person  either  towards  the  general  public,  or  towards 
those  toith  whom  the  person  seeking  to  make  use  of  the 
estoppel  is  privy. 

Per  Blackburn,  J. — Coles  v.  Bank  of  England,  10 
A,  A  E,  437,  is  of  questionable  authority. 

The  defendants  were  a  company,  constituted  under 
19  &  20  Yict.  c.  47,  and  by  their  regulations  the 
owners  of  shares  were  authorised  to  transfer  them  by 
a  deed,  to  be  executed  both  by  transferor  and  trans- 
feree, which  was  to  be  sent  to  the  office,  and  a  memo- 
rial of  it  to  be  registered.  It  was  the  practice  of  the 
company  not  to  register  any  transfer  unless  attested ; 
and  on  the  certificates  of  shares  there  was  a  memoran- 
dum— "  N.  B.  No  transfer  of  any  of  these  shares  will  be 
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registered  unless  accompanied  by  this  certificate.'*  It 
-was  also  a  mla  of  the  oomxiany  not  to  rof^flter  a 
transfer  until  three  days  after  sending  to  the  trans- 
feror's address,  kept  in  the  company's  books,  a  notice 
that  a  deed  of  transfer  had  been  sent  for  registration. 

The  plaintiff  was  owner  of  1000  shares,  which  he 
had  bought  throngh  a  broker  named  OUver.  He  kept 
his  certificates  in  a  box  locked  with  a  padlock,  of 
which  he  kept  the  key  ;  and,  in  Norember,  1856,  he 
caused  Oliver  to  deposit  this  box  for  saSs  custody  with 
the  bank  where  Oliver  kept  an  account.  In  Noyem- 
ber,  1857,  at  Oliver's  suggestion,  the  phrintiff  had  the 
box  brought  again  to  Oliver's  offiee,  and  for  greater 
security  a  Chubb's  lock  was  put  on  it  The  plaintiff 
then  after  ATamining  the  shares,  and  finding  them  cor- 
rect, locked  them  up  under  the  new  lock  himself,  and 
carried  away  the  key.  Oliver,  howevec,  unknown  to 
the  plaintiff,  had  had  a  duplicate  kqr  made  whtta.  he 
ordered  the  new  lock  for  plaintiff,  and  this  duplicate 
key  he  fraudulently  retained.  The  box,  by  plaintiff's 
direction,  was  again  returned  to  the  bank,  "when  it 
remained  till  October,  18.58.  In  Kovember,  1856, 
plaintiff  wrote  to  the  company  requesting  them  to 
alter  his  address  in  their  address-book  to  *'  fi.  fiwui, 
care  of  Oliver,  &c.,"  which  was  done. 

On  two  occasions  Oliver  had  been  employed  by 
plaintiff  to  sell  some  shares  in  another  company, 
which  were  also  transferable  by  deed.  Upon  Oliver's 
representing  to  plaintiff  that  it  was  necessary  for  him 
to  execute  ten  deeds  of  transfer,  plaintiff  signed  and 
sealed,  and  sent  to  Oliver  ten  forms  of  transfer  in 
VUmk  to  be  afterwards  filled  up  by  Oliver :  who  filled 
up  and  used  eight  of  them  for  the  truiflfer  of  the 
shares  of  the  other  company.  But  on  Jaamary  15, 
1858,  Oliver  filled  up  one  of  the  remaining  blank 
forms  as  a  transfer  of  500  of  the  plaintiff's  shares  in 
the  defendants'  company;  and  deHvered  it  to  the 
transferee,  together  with  the  certificates,  which  by 
means  of  his  duplicate  key  he  had  feloniously  taken 
from  plaintiff's  box.  On  the  16th  of  JaauBTy,  1868, 
the  transferee  delivered  transfers,  together  with  certifi- 
cates to  the  company,  who,  on  the  same  day,  accocding 
to  the  company's  rule,  wrote  to  the  plaintiff  "  care  of 
Oliver,"  to  inform  him  of  the  proposed  transfer.  The 
letter  never  reached  the  pUintifi^  being  probably 
intercepted  by  Oliver.  Three  days  passing  without 
an  answer,  plaintiff's  name  was  removed  from  the 
register,  and  the  transferee's  name  was  placed  on  it. 
On  the  22nd  of  July,  1858,  a  similar  fruod  was  per- 
petrated by  Oliver  with  respect  to  the  remaining 
blank  transfer,  and  the  remaining  500  shares.  In 
November,  1858,  Oliver  was  tried  for  the  felony  at 
the  Old  Bailey,  and  transported. 

The  qaestion  for  the  Court  below  was,  wheflier  upon 
the  above  facts,  the  plaintiff  was  entitled  to  recover 
the  dividends,  and  to  have  his  name  restored  to  the 
register  as  owner  of  the  1000  shares  ?  * 


•7H.AK.  80S;  81L.  J.ISz.435;  7  C.  B.  C*. b.) 400. 


The  Court  of  Exchequer  were  divided  equaDy  in 
opinion :  Pollock,  C.B.,  and  'WUde,  B.,  Imsg  in 
favour  of  the  defendants,  and  Martin,  B.,  aid 
Chamnell,  B.,  of  the  plaintifil  The  junior  Baron 
withdrawing  his  judgment,  tiie  judgment  of  Use 
Court  was  entered  for  the  plaintiflL  The  oompsDj 
now  appealed. 

ffawhins,  0.0,  {HoU,  with  him),  for  plBintii&  in 
error  (the  company).  Admitting  the  deed  of  transfer 
to  be  invalid  on  the  principle  cf 

HtbbUwkiU  V.  McMorine,  6  IC.  ft  W.  200; 
Shepherd's  Touchstone,  54; 
I  say  Mr.  Swan  is  estopped  by  his  own  ne^^^gence 
from  setting  up  that  it  is  so, 

Bheffield  and  Manthalter  RaHwcof  CbmfKZMy  v. 
Woodcock,  7  U.  &  W.  574. 
tBiiAOKBTTSN,  J. — In  thst  case.  Woodcock  mmrUA 
to  the  company  that  the  deed  was  valid ;  and  they 
having  acted  upon  his  assertion,  lie  was  altaraMids 
estopped  fitmi  repudiating  it.  Here  Bwmi  had  ba 
made  any  assertion  of  the  kind.] 

When  one  of  two  innocent  peraom  mnst  mSer  by 
the  act  of  a  third,  whoever  has  enabled  the  third 
person  to  occasion  the  loss,  ought  to  bear  h, 

Lickbarrow  v.  Mason,  2  T.  R.  6S;  6  Ea8t»  21 ; 
1  Smith's  L.  C.  595. 
The  ease  comes  within 

Young  v.  Orote,  4  Bing.  258. 
It  is  a  kind  of  estoppel, 

Pideard  v.  Sean,  6  A.  ft  E.  469; 
Freeman  v.  Coohe,  2  Exch.  654  ; 
Bkyring  v.  Oreenwood,  4  B.  ft  C.  ^1  • 
Shaw  V.  Picton,  4  B.  ft  C.  715; 
which  two  latter  cases  are  recognised  and  confinned  in 

Caive  V.  MUU,  81  L.  J.  Ex.  265. 
I  also  may  cite 

Sehultzr.  Astley,  2  Bing.  K  C.  54^ 
which  is  analogous  in  principle. 

[CocKBUBN,  J.— No.  The  law  as  refatting  to  bSls 
of  exchange,  which  is  part  of  the  law  aerdiant,  is 
different ;  tiie  reason  being,  that  otherwise  the  negi> 
tiability  of  such  instruments  would  be  seriouslT 
affected.] 
There  was  gross  negligence  here. 
[Cromptok,  J.— Could  Swan  have  supposed  thr 
the  deeds  would  be  used  in  a  way  other  tiian  thai  ht 
intended  when  he  executed  them?  Could  he  hsr: 
surmised  that  a  false  key  had  been  obtained  I] 

When  this  case  was  before  the  Common  Vifss 
[7  C.  B.  (N.  8.)  400],  Erie,  C.J.,  distinctly  said  tba: 
the  principle  of  Young  v.  Orole  is  not  depsBdent  on 
the  negotiability  of  the  Instrument ;  but  that  it  is  i 
question  of  estoppel 

[Blackburn,  J.— The  facts  in  Young  y.  flrpfe  v?^? 

not  what  Erie,  C.  J.,  seems  to  have  thou^^t  tiiey  verc-. 

But  that  judgment    might   be  supported  or  other 

grounds.] 

[CocKBTTSN,  C.  J.-^The  ground  ia  tlM  OMl  It^t  ^ 
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laid  down  by  Fothier.    It  is  not  put  thsre  on  iha 
ground  of  estoppel.] 

The  doctrine  applies  as  mucli  to  deeds  as  to  nego- 
tiable  inatmxnentsy 

CoU  V.  Bank  of  England,  10  A.  &  E.  437. 
[Mellor,  J. — That  case  is  doubted  in 
Bank  of  Ireland  v.  Trustui  of  Bvam*8  Charitm, 
5  H.  L.  Ca.  889.] 
[Blackbubn,  J. — ^In  Fmmna»  y.  Caokif  it  is  also 
reflected  on.] 
The  pzindple  for  which  I  contend,  is  affirmed  in. 
Toyilory.  Great  Indian  Peninauiar  BaJUway  Com- 
poH/y,  2a  L.  J.  Ch.  285,  289 ;  4  Be  Gex  &  J.. 
569  ;.  s.  c.  in  Erroz^  28  L.  J.  Ch.  714,.  715  ; 
Ft^^also, 

North  of  England  Joint-Stock  Banking  Company^ 
ez  parte  Straffon's  Sueutors,  22  L.  J.  Ch.  194 ; 
8.  c.  1  Be  G.  M.  &  G.  576. 

Lushj  Q.C,  {Hurlstone  mth.  him),  for  defendant  in 
error  (plaintiff).  The  essence  of  estoppel  is  that  the 
party  intended  his  representation  should  be  acted  on — 
tlie  intent  being  conveyed  either  in  words,  or  by 
conduct  leading  to  that  reasonable  inference.  It  is 
not  in  every  case  that  a  person  who  entrusts  another 
with  means  of  committing  fraud  will  be  responsible 
for  that  fraud.  Otherwise  where  would  be  the  necessity 
for  the  Factors'  Act  ?— 

Mmk  y.  WhittmUmrg,  2  B.  A;  Ad.  484 
Commerce  could  not  go  on  if  a  person  who  tmsts 
another  with  goods   were  responsible  for  the  way 
they  were  used.    The  bill  cases  depend  on  the  law 
merchant. 

Bank  of  Ireland  y.  Trustets  of  EvaniB  Charity, 
5H.  ofL.  Ca.  889, 
shows  that  a  person  who  entrusts  another  with  a  docu- 
ment, can  only  be  answerable  for  the  probable  conse- 
quences of  his  so  entrusting  him.  How  can  it  be  said 
that  i  t  was  probable  that  Oliyer  would  be  a  thief  ?  Catud 
proasima  non  remota  spectatur.  Swan's  conduct  was 
certainly  not  the  proximate  cause  of  the  defrauding  of 
the  company.  Taylor  y.  Cfreai  Western  Indian  Penin* 
suiar  Bailway  Company  is  in  my  fayoozv.  not  iufayonr 
of  the  other  side.  The  Lords  Justices  there  allowed 
that  the  Ugcd  title  was  in  Taylor  still.  The  injunction 
went  on  the  ground  that  the  company  being  guilty  of 
negligence,  could  not  set  up  their  equUy  against  his. 
The  sale  there  had  been  complete,  though  not  the  regis- 
tration, and  the  bill  was  filed  to  prevent  registration. 

Hawkins  replied. 

Cur,  adv,  volt 

15  May,  1868. 

Mbllob,  J. — I  think  the  judgment  of  the  Court 
below  should  be  affirmed.  No  one,  generally  speaking, 
can  found  a  title  on  forgery.  Sometimes,  however,  the 
law  merohanl^  in  the  case  of  negotiabla  instruments, 
validates  the  title  so  founded.  There  are  no  doubt 
other  cases  also.  I  agree  with  Wilde,  B.,  in  the  Court 
below,    ''that  if  a  man  has  wilfully  madfl  a  false 


assertion  calculated  to  lead  others  to  act  on  it,  and 
they  have  done  so  to  their  prejudice,  he  is  forbidden^ 
as  against  them,  to  deny  that  assertion ; "  but  I  am 
inclined  to  think  his  next  position  is  too  broadly 
stated,  *'that  if  he  has  led  others  into  a  belief  of  a 
certain  state  of  facts  by  conduct  of  culpable  neglect 
calculated  to  have  that  result,  and  they  have  acted  on 
that  belief  to  their  prejudice,  he  shall  not  be  heard 
afterwards  as  against  such  persons  to  show  that  state 
of  facts  did  not  exist.*'  But  in  any  case  I  am  clearly 
of  opinion  that  here  the  proximate  cause  of  the 
defrauding  of  the  company  was  the  felony  of  the 
broker,  not  the  ne^^igence  of  the  plaintifil 

Kbatiko,  J*.— I  am  of  a  different  opinion.  I  think 
plaintiff,  by  his  culpable  and  negligent  act,  estopped 
himself.  I  am  not  aware  of  any  case  upsetting  the 
judgment  of  Erie,  C.J.,  in  Ex  parte  Swan  (7  C.  B. 
(n.  s.)  400).  Swan  gave  his  agent  a  transfer  in  blankf 
thereby  providing  for  future  illegal  and  fraudulent 
conduct  on  his  agent's  part.  It  is  true  that  foigery 
and  robbery  are  not  necessary  consequences  of  careless- 
ness. Neither  was  it  in  Young  v.  (xroiHf  nor  in  case  of 
negotiable  instruments.  Had  a  distinction  between 
these  cases  and  this  existed,  it  would  have  afforded  a 
short  answer  in  the  case  in  5  H.  L.  Ca.  Here,  more- 
over, the  actual  title  is  given  by  transfer.  The  forgery 
related  to  the  certificates,  which  are  not  part  of  the 
transfer,  but  merely  a  piece  of  machinery.  The  rule 
in  Lickharrovo  v.  Mason f  as  applied  by  Usher,  J., 
applies,  in  my  opinion,  to  this  case. 

BLAGKBirsv,  J. — I  think  the  judgment  should  be. 
affirmed.  Neither  Erie,  C.J. ,  nor  my  brother  Keating 
in  their  judgment  in  the  Court  of  Common  Pleas  in 
Es  parte.  Swan,  nor  my  brother  Wilde  in  his  judg- 
ment in  the  principal  case,  proceeds  on  the  supposition 
that  the  plaintiff,  had  given  any  authorily,  real  or 
apparent,  to  Oliver  to  sell  the  shares  now  in  question  ; 
and,  indeed,  it  is  obvious  that  it  cannot  be  for  a 
moment  contended  that  the  fact  that  Oliver  had  been 
en^»loyed  by  the  plaintiff  as  a  broker  in  former  transac- 
tions clothed  him  with  any  general  authorily  as  plain- 
tiff's agent  to  dispose  of  any  other  property  of  the 
plaintiffl  Neither  do  they  contend  that  the  supposed 
deed  of  transfer,  on  which  the  defendants  acted,  really 
was  the  deed  of  the  plaintiff ;  but  they  proceed  on  the 
supposition  that  the  plaintiff  had  precluded  himself 
as  against  the  defendants  from  denying  that  it  was  his 
deed.  Now,  I  agree  that  a  party  may  be  precluded 
from  denying  against  another*  the  existence  of  a  par- 
ticular stete  of  things,  but  then  I  think  it  must  be  by 
conduct  on  the  psrt  of  that  party,  such  as  to  coma 
within  the  limite  so  carefully  laid  down  by  Parke,  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer 
in  Free^nan  v.  Cooke,  It  is  pointed  out  by  Parke,  B., 
in  the  course  of  the  argument  in  that  case,  that  in  the 
nugority  of  cases  in  which  an  estoppel  existe  ''the 
party  must  have  induced  the  other  so  to  alter  his  posi- 
tion that  the  former  would  be  responsible  to  him  in 
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an  action  for  it ;"  and  he  had  before  pointed  out  that 
"negligence,"  to  have  the  effect  of  estopping  a  partj, 
must  be  "  neglect  of  some  duty  cast  npon  the  party 
who  is  guilty  of  it ;"  and  this,  I  apprehend,  is  a  tme 
and  sound  principle  ;  a  person  who  does  not  lock  up 
his  goods,  which  are  consequently  stolen,  may  be  said 
to  be  negligent  as  regards  himself,  but  inasmuch  as  he 
neglects  no  duty  which  the  law  casts  upon  him,  he  is 
not,  in  consequence,  estopped  from  denying  the  title 
of  those  who  may  have,  however  innocently,  purchased 
those  goods  from  the  thief,  unless  it  be  in  market 
overt ;  and  in  the  considered  judgment  of  the  Court, 
Parke,  B. ,  lays  down  very  carefully  what  are  the  limits. 
He  says  that  to  make  an  estoppel  it  is  essential,  "  if 
not  that  the  party  represents  that  to  be  true  which  he 
knows  to  be  untrue,  at  least  that  he  means  his  repre- 
sentation to  be  acted  on,  and  that  it  is  acted  upon 
accordingly ;  and  if,  whatever  a  man's  real  intention 
may  be,  he  so  conducts  himself  that  a  reasonable  man 
would  take  the  representation  to  be  true,  and  believe 
that  it  was  meant  that  he  should  act  upon  it,  and  did 
act  upon  it  as  true,  the  party  making  the  representa- 
tion would  be  equally  precluded  from  contesting  its 
truth  ;  and  conduct  by  negligence  or  omission,  where 
there  is  a  duty  cast  upon  a  person,  by  usage  of  trade 
or  otherwise,  to  disclose  the  truth,  may  often  have  the 
same  effect,  as,  for  instance,  a  retiring  partner  omitting 
to  inform  his  customers  of  the  fact  in  the  usual  mode 
that  the  continuing  partners  were  no  longer  authorised 
to  act  as  his  agents,  is  bound  by  all  contracts  made  by 
them  with  third  persons  on  the  faith  of  their  being  so 
authorised, ' '  What  1  consider  the  fallacy  of  my  brother 
Wilde's  judgment  is  this  :— He  lays  down  the  rule  in 
general  terms,  ''that  if  one  has  led  others  into  the 
belief  of  a  certain  state  of  facts  by  conduct  or  culpable 
neglect  calculated  to  have  that  result,  and  they  have 
acted  on  that  belief  to  their  prejudice,  he  shall  not  be 
heard  afterwards  as  against  such  persons  to  show  that 
that  state  of  facts  did  not  exint.*'    This  is  veiy  nearly 
right ;  but,  in  my  opinion,  not  quite,  ashe  omits  to  qualify 
it  by  saying  that  the  neglect  must  be  in  the  transaction 
itself,  and  be  the  proximate  cause  of  the  leading  the 
party  into  that  mistake,  and  also,  as  I  think,  that  it 
must  be  the  neglect  of  some  duty  that  is  owing  to  the 
person  led  into  that  belief,  or,  what  comes  to  the  same 
thing,  to  the  general  public,  of  whom  the  person  is 
one  ;  and  not  merfly  neglect  of  what  would  be  prudent 
in  respect  to  the  party  himself,  or  even  of  some  duty 
owing  to  third  persons  with  whom  those  seeking  to 
set  up  the  estoppel  are  not  privy  :  and  these  distinc- 
tions make,  in  the  present  case,  all  the  difference.    I 
think  that  all  the  cases  cited  by  Erie,  C.J.,  in  his 
judgment  in  Ex  parte  Swan,  may  be  easily  shown  to 
be  consistent  with  the  limitations  laid  down  in  Free- 
man V.  Cooke,  except  Coles  v.  Bank  of  England,  which 
in  a  court  of  error,  I   may  say  I  consider  not  to 
be  law;  and  Young r,  Grote,     I  am  relieved  from 
making  any  comments  on  the  latter  case  by  the  very 
lucid  manner  in  which  the  authorities  bearing  on  it 


are  stated  by  Williams,  J.,  in  Ec parte  Swan  (7  C.  B. 
(k.  s.  )  445).  It  may  be  that  that  case  is  to  be  supported 
on  some  of  the  grounds  stated,  or  ri^tm  the  broadgr 
ground,  apparently  supported  by  the  authority  of 
Pothier  in  the  passage  cited  in  Young  v.  GroU,  tiut 
the  person  putting  in  circulation  a  bill  of  exchange 
does  by  the  law  merchant  owe  a  duty  to  all  parties  ta 
the  bill  to  take  reasonable  precautions  against  the  pos- 
sibility of  fraudtdent  alterations  in  it ;  but  it  is  not 
necessary  in  this  case  to  inquire  how  that  may  be.  It 
is  sujfficient  to  point  out  that  a  party  signing  in  blank 
a  cheque  or  biU  or  other  negotiable  uustnxment  does 
intend  that  it  shall  be  filled  up  and  delivoed  to  & 
series  of  holders,  and  therefore  he  stands  to  all  those 
holders  in  the  position  indicated  in  the  first  branch  of 
the  judgment  of  Freeman  v.  Cooke,  He  means  the 
holder  to  be  induced  to  take  the  instrument  as  U  it 
had  been  filled  up  from  the  first.  And  that  makes  a 
marked  distinction  between  such  a  case  and  the  pre- 
sent, in  which  Mr.  Swan  never  did  mean  that  any  one 
should  take  this  transfer  of  the  shares  as  genune ;  and 
the  facts  in  this  case  seem  to  me  to  be  such  as  to  make 
it  precisely  within  the  authority  of  the  Trustees  of 
Evans*s  Charity  v.  The  Bank  of  Ireland,  in  5  BL  of 
L.  Ca.  889. 

Byles,  J. — ^The  judgment  ought  to  be  affirmed. 
The  argument  ab  ineonveniente  prevents  the  case  of 
bills  of  exchange  being  similar  to  that  of  sdemn 
instruments  like  the  present,  where  the  same  incon- 
venience cannot  arise.  But,  even  if  negHgence  here 
would  have  a  like  effect,  I  doubt  if  there  be  any  negli- 
gence at  all.  True,  Swan  did  not  act  with  extrease 
caution,  but  which  of  us  ever  does  ?  True^  he  handed 
Oliver  a  blank  transfer ;  but  then  again  he  kept  t&e 
key  of  the  certificates.  Yet  even  if  there  was  negii- 
gence,  it  was  not  proximate  negligence— not  the  prari- 
mate  cause  of  the  loss.  Between  Swan's  negligcsce 
and  the  loss,  intervenes  fraud  by  a  third  person— 
not  merely  fraud,  but  trespass  too — ^not  only  trespass, 
but  larceny — not  larceny  alone,  but  forgery  and  three- 
fold forgery.  Lastly,  even  if  there  had  been  negli- 
gence and  proximate  negligence,  I  don't  think  it  wouM 
have  affected  the  deed.  It  would  be,  at  most,  ground 
of  cross  action. 

WiLLES,  J.,  and  Cbompton,  J.,  agreed  with  the 
m^'ority  of  the  Court 

CocKBURK,  C.J. — ^I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  should  be  affirmed. 
The  plaintiff  was  a  registered  shareholder  of  the  cod- 
pany,  the  defendants  in  this  action.  According  to  the 
constitution  of  the  company  he  could  only  be  imnf  1 11 
from  the  register  of  shareholders,  and  ^^nqthflr  perscai 
be  registered  in  his  place,  on  his  shares 
feired  by  deed.  His  name  has  been 
the  register,  and  that  of  another  person 
stituted  on  a  deed  which,  though  it  |Him<w  trf  i»  be 
his,  and  was  in  fact  executed  by  him;  yvttelftlKbeB 
executed  in  blank  and  afterwards  fiUfld  hk  mtltao  ^ 
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his  intention,  is  admitted  to  have  been  in  point  of  law 
a  forgery.  Now  it  is  plain  tliat  no  title  to  property, 
whether  real  or  personal,  can  be  conferred  by  an  instm- 
ment  which,  being  forged,  is  in  law  void  and  in- 
operative. It  is,  however,  contended  that  thongh  no 
title  to  these  shares  could  pass  by  this  deed,  yet  that 
practically  the  right  of  the  plaintiff  to  have  them  is 
barred,  becanse,  as  it  is  alleged,  he  is  estopped  by  his 
own  conduct  from  disputing  the  genniAeness  of  the 
instrument.  The  estoppel  thus  contended  for  is  based — 
first,  on  the  ground  that  the  plaintiff  has,  by  executing 
the  transfers,  led  the  company,  on  the  reasonable 
assumption  of  their  genuineness,  to  register  another 
party  as  shareholder,  and  thereby  place  themselves 
in  a  false  and  prejudicial  position  with  reference  to 
the  supposed  transferee,  so  as  to  bring  the  case  within 
the  principles  of  the  decisions  in  Pickard  v.  Sears  and 
Freeman  v.  Cooke;  and  secondly,  on  the  ground  that 
the  plaintiff  has  by  his  negligence  enabled  a  third 
party  to  convert  a  genuine  instrument  into  a  forged 
one,  and  thereby  to  practise  a  fraud  on  the  company, 
so  as  to  bring  this  case  within  the  principle  of  the 
decision  in  Young  v.  GroUf  and  the  cases  decided  on 
bills  of  exchange  and  other  negotiable  instruments. 
I  am  of  opinion  that  neither  of  these  positions  is 
tenable,  and  that  no  estoppel  arises  in  the  present  case 
to  prevent  the  plaintiff  from  contesting  the  validity  of 
this  transfer.  To  bring  the  case  within  the  principle 
established  by  the  decisions  of  Pickard  v.  Sears  and 
Freeman  v.  Cooke^  it  is,  in  my  opinion,  essentially 
nece^ssary  that  the  representation  or  conduct  com- 
plained of,  whether  active  or  passive  in  its  character, 
should  have  been  intended  to  bring  about  the  result 
whereby  loss  has  arisen  to  the  other  party,  or  his 
position  has  been  altered.  Here,  nothing  can  have 
been  further  from  the  intention  of  the  plaintiff  tlian 
that  the  deed  signed  by  him  should  be  used  for 
the  purpose  of  transferring  these  shares,  or  that  the 
name  of  another  person  should  be  substituted  for  his 
on  the  register.  As  regards  the  alleged  estoppel  by 
reason  of  the  plaintiff's  negligence,  I  am  of  opinion 
that  negligence  alone,  although  it  may  have  afforded 
an  opportunity  for  the  perpetration  of  a  foigery  by 
means  of  which  another  party  has  been  damnified,  is 
•  not  of  itself  a  ground  of  estoppeL  The  rule  relat- 
ing to  negotiable  instruments  stands  on  peculiar 
grounds.  The  law  relating  to  these  instruments  is 
part  of  the  law  merchant,  which,  in  order  that  the 
negotiability  of  such  instruments,  which  is  of  the  very 
essence  of  their  commercial  utility,  shall  not  be  im- 
perilled, establishes  that  if  a  man  once  plits  his  name 
to  such  an  instrument  he  shall  be  liable  to  a  bond  fide 
holder  without  notice  in  respect  of  what  may  be 
added  to  give  effect  or  negotiability  to  the  instrument, 
notwithstanding  this  may  be  done  in  the  absence  of 
authority  or  even  for  the  purposes  of  fraud.  The  case 
of  Young  v.  Grote,  on  which  so  much  reliance  has 
been  placed,  and  which  is  supposed  to  have  established 
the  doctrine  of  estoppel  by  reason  of  negligence,  when 


it  comes  to  be  more  closely  examined,  turns  out  to 
have  been  decided  without  reference  to  estoppel  at  all. 
Neither  the  counsel  in  arguing  that  case,  nor  the 
judges  in  deciding  it,  refer  once  to  the  doctrine  of 
estoppel.     The  question  arose  on  a  disputed  item  in 
an  account  between  a  banker  and  his  customer  which 
had  been  referred  to  arbitration,   and  the  question 
raised  by  the  arbitrator  was,  on  whom  the  loss  which 
had  arisen  from  payment  of  a  cheque,  in  which,  by 
the  carelessness  of  the  customer,  an  opportunity  had 
been  offered  for  increasing  the  amount,  should  fall? 
It  was  held,  not  that  the  customer  was  estopped  from 
denying  that  the  cheque  was  a  forgery,  but  that,  as 
the  loss,  which  would  otherwise  fall  on  the  banker 
who  had  paid  on  a  bad  cheque,  had  been  brought 
about  by  the  negligence  of  the  customer,  the  latter 
must  sustain  the  loss.    As  the  question  arose  on  an 
account  submitted  to  arbitration,    the  matter   was 
decided  without  reference  to  any  technicality ;  but  I 
am  disposed  to  think  that^  technically  looked  at,  the 
matter  would  stand  thus  :— The  customer  wjould  bo 
entitled  to  recover  from  the  banker  the  amount  paid 
on  such  a  cheque,  the  banker  having  no  voucher  to 
justify  the  payment ;  the  banker,  on  the  other  hand, 
would  be  entitled  to  recover  against  the  customer  for 
the  loss  sustained  through  the  negligence  of  the  latter. 
Possibly,  to  prevent  circuity  of  action,  the  right  of 
the  banker  to  immunity  in  respect  of  the  loss  so 
brought  about  would  afford  him  a  defence  in  an  action 
by  the  customer  to  recover  the  amouni     So,  in  the 
present  case,  if,  through  the  negligence  of  the  plaintiff, 
the  company  should  sustain  a  loss  with  reference  to 
the  party  who   has  been  substituted  for  him,   the 
plaintiff  must  x>o8sibly  be  liable  to  the  company  ;  and 
if  his  present  demand  were  simply  a  money  demand 
for  the  value  of  his  shares,  it  may  be  that  the  loss 
sustained  through  his  negligence  must  be  an  answer  to 
the  plaintiff's  action.     But  the  plaintiff  here  asks,  not 
for  a  compensation  of  money  alone,  but  also  for  a 
mandamus  to  restore  him  to  his  status  as  a  registered 
shareholder  of  the  company ;  and  it  appears  to  me, 
therefore,  that  if  the  company  have  any  claim  on  the 
plaintiff,  in  respect  of  damage  sustained  through  hi» 
negligence,  they  must  be  left  to  their  cross  action  or 
such  other  remedy  as  may  be  available  to  them.     I 
must,  however,   say  that,  even  if  negligence  could 
form  a  ground  of  estoppel  to  the  denial  of  the  genuine- 
ness of  an  instrument  known  to  have  been  forged, 
negligence  does  not  appear  to  me  to  be  sufficiently 
established  in  this  case.    The  mere  execution  of  these 
deeds  in  blank  would  not  have  sufficed  to   enable 
Oliver,  the  plaintiff's  agent,  to  commit  the  fhiud  on. 
the  company.     By  the  rules  and  regulations  of  the 
company,  it  was  necessary  to  the  transfer  that  the 
•certificates  of  the  shares  should  be  produced  on  the 
registration  of  the  transfer.     The  certificates  of  these 
shares  the  plaintiff  knew  to  be  sl^ut  up  in  a  box,  of 
which,  so  far  as  he  had  reason  to  believe,  he  alone 
possessed  a  key.    It  seems  to  me  scarcely  enough  to 
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constitate  negligence  that  he  did  not  contemplnte,  and 
therefore  render  physically  impossible,  the  felonious 
act  of  his  agent  in  possessing  himself  of  the  certificates. 
Even  if  what  was  done  by  the  plaintiff  could  be  held 
to  amount  to  negligence,  I  am  of  opinion  that  the 
negligence  would  be  too  remote  from  the  result  on 
which  the  defendants  rely  to  constitute  a  defence.  In 
The  Bank  of  Ireland  v.  The  Trustees  of  Evanses 
Charities  (5  H.  of  L.  Ca.  410),  Parke,  B.,  in  delivering 
the  opinion  of  the  Judges  in  the  House  of  Lords,  says, 
"  If  there  was  negligence  in  the  custody  of  the  seal,  it 
was  yeiy  remotely  connected  with  the  act  of  transfer. 
The  transfer  was  not  the  necessary,  or  ordinary,  or 
likely  result  of  that  negligence.  It  never  would  have 
been  but  for  the  occurrence  of  a  very  extraordinary 
events  that  persons  should  be  found  either  so  dishonest 
or  so  careless  as  to  testify  on  the  face  of  the  instrument 
that  they  had  seen  the  seal  duly  affixed. "  Now,  here 
the  transfer  deeds  delivered  in  blank  by  the  plaintiff 
were  intended  to  have  effect  on  sharesi  not  in  this  but 
in  anoU^er  company.  To  repeat  the  language  of 
Parke,  B.,  ''but  for  the  occurrence  of  a  very  extra* 
ordinary  event,"  namely,  the  forgery  and  felony  of  the 
plaintiff's  agent,  the  act  of  the  plaintiff  could  not 
have  had  any  effect  on  the  shares  now  in  question.  If 
there  was  negligence  at  all,  that  negligence  had  rsfer- 
coice  to  the  shares  of  the  plaintiff  in  the  Scottish 
Australasian  Investment  Company.  By  the  jfolonioiis 
act  of  another,  which  could  not  have  been  within  the 
oontemplation  of  the  plaintiff  or  have  been  calculated 
i^n  as  likely  to  flow  out  of  that  which  plaintiff  did, 
the  n^ligence  of  the  plaintifi^  if  any,  was  connected 
with  the  means  of  committing  a  fraud  in  respect  of 
these  shares.  The  proximate  cause  of  tiie  fraud  per- 
petnted  wu  the  forgery  and  felony  of  the  agent,  ^and 
hia  fraudulent  conduct  in  converting  deeds  intended 
to  operate  as  shares  in  one  company  into  the  means  of 
disposing  of  shares  in  another.  It  is  to  be  observed 
that  in  the  case  in  the  House  of  Lords  to  which  I  have 
referred  it  was  unnecessary  to  decide  the  larger  ques- 
tion, whether  negligence  leading  to  a  forgery,  by  which 
another  party  was  defrauded,  estops  the  party  guilty 
of  it  from  disputing  the  genuineness  of  the  instru- 
ment. The  absence  of  negligence  leading  to  the 
result  was  at  once  a  sufficient  ground  on  which  to 
dispose  of  the  case.  In  Taylor  y.  The  Oreat  Indian 
Penimular  Railtaay  Company,  transfers  had  been 
executed  in  blank  as  to  the  particular  shares,  and  the 
blanks  had  been  fraudulently  filled  up  by  the  broker 
with  shares  not  intended  by  the  transferor,  and  the 
duxes  had  been  sold ;  the  Lords  Justioes  held,  on 
appeal,  confirming  the  decision  of  Wood,  T.-C,  that 
the  transfer  was  void,  and  that  the  original  owner 
was  entitled  to  have  the  shares  delivered  up,  and  their 
registntion  in  the  name  of  the  purchaser  restrained. 
That  case  ia  in  point  to  the  present,  and,  in  my 
opinion,  is  an  important  authority  in  support  of  the 
view  I  have  taken  in  this  case. 

Judgment  €iffirmid. 


Adm* 

14,  21  July,  1863 


.! 


The  Danzig. 


Before  tiie  Bi^^  Hon.  D&  Litbhikgoxik. 

Jurudiction — SJuirt  delivery — ^  Goods  aarryed 
into  any  Port  in  England  or  Waiea^  2i  YieL 
e.  10,  8.  6. 

Goods  are  shipped  on  hoofd  a  vessel  at  ptr  hiU  rf 
lading,  and  the  vessel  arrives  in  a  port  in  England 
vfUhoui  any  transhipnunt  having  taken  plmee.  On 
delivery  the  goods  are  found  to  be  short.  The  Court 
has,  under  the  %ih  section  of  the  AdntiraUy  Cosot  Ad, 
1861,  jurisdiction  to  entertain  a  suU  agaiut  (he  vessel 
by  the  consignee. 

The  Ironsides,  1  Luah.  458,  distinguished^ 

This  was  a  cause  instituted  under  the  6th  sect  of 
the  Admiralty  Court  Act,  1861,  which  enacted  as 
follows  :— 

Sect  6.  The  High  Court  of  Admiralty  shall  have 
jurisdiction  over  any  claim  by  the  owner,  cff  cons^nee^ 
or  assignee  of  any  bill  of  lading  of  Buy  goods  carried  inU> 
any  port  in  England  or  Wales  in  any  ship  for  damage 
done  to  the  goods  or  any  part  thereof  by  tiie  neg^- 
gence  or  misconduct  of,  or  for  any  broach  of  dxity  or 
breach  of  contract  on  the  part  of,  the  owner,  mastei;  or 
crew  of  the  ship,  unless  it  is  shown  to  ^e  satiifsciion 
of  the  Court  that,  at  the  time  of  the  institatkm  of 
the  cause,  any  owner  or  part-owner  of  ilie  ship  id 
domiciled  in  England  or  Wales. 

The  plaintiffs  were  the  consignees  of  a  cargo  of  wooi 
goods,  all  comprised  in  a  single  bill  of  lading,  flipped 
on  board  the  '*  Danzig,"  at  the  port  of  Dauii^  and 
deliverable  at  Hull.  The  ship  arrived  at  HuH  on  the 
1st  of  May,  1868,  and  plaintiffs  paid  tke  full  frci^ 
and  received  the  goods,  but  on  examination  tkey 
found,  as  they  alleged,  that  there  bad  been  short 
delivery  of  the  goods,  and,  thereupon,  thsj  airedkad 
the  vessel,  and  instituted  this  cause. 

The  defendant,  the  owner  of  the  "Dan^g;"  in  his 
answer,  denied  the  short  delivery,  and,  finther,  in  the 
fourth  paragraph,  pleaded  that,  if  tbwe  had  beoi 
short  delivery,  then  the  goods,  in  respect  of  winch  t3» 
claim  was  made,  had  not  ''been  oarned  Into  a  port 
in  England"  within  the  meaning  of  tlie  Act,  aai 
consequently,  that  the  Court  had  no  ji 


Lopes,  on  behalf  of  the  plaintiffs,  nonv  morsd  to 
strike  out  the  fourth  paragraph. 

lAuMngUm,  for  the  defendant 

1st  The  sleepers  were  each  numbered  sipnsfc^- 
The  plaintiffs  must  be  taken  to  claim  te  ^  tnl 
loss  of  certain  particular  sleepers,  not  for  a  paital  iBii 
upon  alL  The  same  distinction  prowQs  in  innnBCV- 
An  underwriter  insuring  in  one  pQlioy  a-  hbmV^  ^ 
things,  each  upon  a  separato  TalaatfoBt  tmmtM^ 


r_ 
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from  particiilar  average,  is  not  Hablfl  for  a  partial  1«mb 
iipon  the  whole  consignment, 

Amonld,  sect  t.  lOdS. 

2nd.  If  so,  the  plaintiffs  haTB  no  Icem  Bkmdi  under 

the  statute,  becanse  they  are  claiming,  not  for  goods 

which  were  carried  into  England,  bat  for  goods  which 

were  not    The  section  mnst  be  construed  strictljL    In 

ITie  Kasan,  1  N.  B.  246, 
it  was  held  that  the  woirds   "breach  of  contract*' 
related  back,  and  mnst  be  in  respect  of  **  goods  carried 
into  any  port  of  England  or  Wales."    ''Carried** 
does  not  mean  "  to  be  carried.**    In 

The  Jnnindeg,  1  Lush.  458, 
the  Court  disclaimed  jurisdiction  over  a  claim  i^;ainst 
a  vessel,  which  ultimately  reached  England,  for  non- 
delivery of  goods  which  had  been  shipped  on  board  of 
her,  on  the  ground  that  such  of  the  goods  as  wero 
delivered  had  been  transhipped  on  the  voyage,  and 
reached  England  in  another  vessel 

JLqpes,  in  reply. 

There  is  primd  facie  evidence  that  the  goods 
were  carried  into  a  port  in  England.  The  bill  of 
lading  states  the  goods  to  have  been  shipped,  and 
then  the  vessel  makes  good  her*  voyage  to  a  port  in 
England.  The  defendant  cannot  impeach  the  contents 
of  his  own  bill  of  lading, 

18  &  19  Vict  c.  Ill,  a.  8. 

Dr.  Lttshikoton. — The  construction  claimed  by 
the  defendant  would,  in  the  minority  of  cases,  denude 
the  statutory  provision  of  its  efficacy.  I  think  that 
the  remedy  given  by  this  section  against  a  vessel,  the 
owner  of  which  is  not  domiciled  in  England  or  Wales, 
is  open  to  a  consignee  in  the  case  of  his  goods  not 
being  duly  delivered,  subject  only  to  this  condition — 
that  the  ship  in  which  the  goods  were  agreed  to  be 
carried,  and  on  which  they  were  shipped,  reaches  an 
English  port  without  the  goods  having  been  trans- 
shipped. In  the  case  of  The  Ironsides^  this  condition 
was  not  satisfied.  The  fourth  paragraph  of  the  de- 
fendant*8  answer  must  be  expunged. 


16,  21  July,  1863 


iTHB  BOBSBT  POW. 


Before  the  Right  Hon.  Di,  Lushikoton. 

Jurtsdietion— Towing  Vessel — Breach  of  Con- 
tract—  '*  Damages  received  by  any  SMp,^* 
"  Claiim  in  respect  of  Towage^'  3  <&  4  Viet, 
c  65,  s.  6 — "  Damage  done  by  tmy  Ship/^ 
24  VicL  c,  10,  s.  7. 

A  vessel  in  tow  is  run  txgraund  by  (he  wuJkUfulness 
of  the  master  of  (he  steam-tug.  The  Court  has  no  juris- 
diction to  entertain  a  suit  for  redress,  the  damage  not 
having  been,  oecasumed  by  any  eoUisim  vniffL  anoiker 
vessel. 


"  Damages  received  by  any  ship,'*  8  <fe  4  Vict,  c,  65, 
s.  6,  and  *^ damage  done  by  any  ship,'*  24  Vict, 
c.  10,  s.  7,  refer  to  damages  the  result  of  collision 
exclusively, 

"  Claim  in  respect  of  towage,"  8  <{r  4  VSd,  c  65,  s,  6, 
means  claim  for  towage  rendered,  not  claim  again&t  the 
owner  of  the  towing  vessel  for  breach  ofcontracL 

This  was  .a  cause  of  damage  inaddtoted  by  the  owners 
of  the  bark  "lima**  against  the  steam-tug,  the 
"Robert  Pow,'*  and  her  owners.  The  petition  Wleged 
as  follows  :>-th8t,  on  the  13th  of  May  last,  the 
"Robert  Pow**  was  engaged  to  tow  the  "Uma**  to 
Shields,  and  thence  to  one  of  the  docks ;  ^Mt  the 
"  Ilnia"  took  on  board  a  Kceuaed  pflot  to  give  direc- 
tions ;  and  that,  owing  to  these  directions  being  dis- 
regarded by  the  master  of  the  "Robert  Pow,"  the 
"Uma**  gnt  aground  in  tha  Tyne^  and  aufioed 
damage. 

Clarkson,  for  the  defSendant^  now  moved  to  reject 
the  petition. 
The  Court  has  jurisdiction  only  under 

a.  3  &  4  Vict  c.  65,  s.  6,  "The  High  Court  of 
Admiralty  shall  have  jurisdiction  to  decide  all  chiims 
and  demands  whatsoever  in  the  nature  of  salvage  for 
services  rendered  to,  or  damage  recrfved  by,  any  ship 
or  seagoing  vessel,  or  in  the  nature  of  towage,  whether 
such  vessel  may  have  been  within  the  bodyof  acomrty, 
or  upon  the  high  seas,  at  the  time  when  the  services 
were  rendered  or  damage  received. " 

b.  24  Vict.  c.  10,  s.  7,  "The  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any  claim  for 
damage  done  by  any  ship.^' 

-Both  these  enactments  refer  only  to  damage  from 
collisLoD. 

• 

LuMngion^  Sm  the  plaintifia,  in  sapport  of  the 
petition,  relied  «n 

The  Nightwaith  fonreported) ; 
2^  MtkMita,  1  Lush.  488 ; 
The  Julia,  1  Lush.  224. 
If  a  steam-tug  can  claim  for  towage,  it  would  bo 
inequitable  for  the  veasel  towed  to  have  no  daim 
against  the  steam-tug  £or  towing  improperly. 

Ite.  LnsHmoTON.—The  Court  could  have  no  juris- 
diction in  this  matter  ezoept  by  virtue  of  statute. 
And  I  am  of  opinion  that  none  is  conlened  by 
either  of  the  statutes  an  which  reltaneo  has  been 
placed. 

Theex|ire8sioninthe8&4Victc65,&6,  "damages 
received  by  any  ship,**'  and  the  expression  in  24  Viot 
c.  10,  a.  7,  "  damage  done  by  any  ship,"  each  refer  to 
damage  the  result  of  collision  with  anotiier  veaseL 
Here  there  was  no  collision.  And  the  ezprossion  in  the 
former  Act,  "  claim  in  the  nature  of  towage,"  means 
chnm  for  towage  rendered,  not  daim  by  the  ship 
towed  against  the  tug  and  her  owner  for  breach  of 
cantnot    I  dismiss  this  petition  with  oostn 


528 


THE  NEW  REPORTS. 


f25  July,  ISO. 


Adm. 

21  JULT, 


°^'  I    The  Chieftain. 

r,  1863.    ) 

Before  the  Right  Hon.  Dr.  Lushinoton. 


Jurisdiction  —  Master — Wages^"  Earned  on 
hoard"  —  Disbursements  —  17  d;  18  Vict, 
c.  104,  ss.  181,  191—24  Vict  c.  10,  s.  10— 
Mortgagee. 

A  master  is  eniilUd  to  sue  for  his  wages  ynthin  the 
loth  sea.  of  the  Admiralty  Court  Act,  1861,  if  hehaa 
leen  engaged  aivi  aded  as  master,  although  during  his 
service  he  lived  on  shore,  and  the  vessel  never  sailed. 

In  the  same  case  he  is  entitled  to  his  disbursements. 

The  claim  of  a  mjcaUr  for  Moages  and  dis^rsevnents 
is  anterior  to  that  of  mortgagee,  A  m.ortgagee  stands 
in  no  better  position  than  the  oumer, 

A  purchaser  of  a  vessel  by  registered  bill  of  sale  is 
held  to  have  continued  the  engagement  of  the  master,  if 
he  does  not  discharge  him,  and  allows  him  to  perform 
his  duties. 

The  facts  of  the  case  were  as  follows  : — 
On  the  20th  of  March,  1862,  "  The  Chieftain,"  a 
ressel  of  the  Fort  of  Qreenock,  Donald  McLarty 
being  the  registered  owner,  went  into  the  yard  of  the 
Thames  Graving  Dock  Company  (Limited)  to  undergo 
repairs.  On  the  26th  of  May  the  plaintiff  was  hired 
as  master.  On  the  25th  of  Norember  ''The  Chieftain" 
was  taken  oat  of  the  yard  of  the  Thames  Graving 
Dock  Company  into  the  Victoria  Docks.  On  the 
16th  of  Jannary,  1868,  Messrs.  Kedfem  ft  Co., 
being  mortgagees,  entered  into  possession  of  the 
vessel.  On  the  2l6t  of  January,  the  Thames  Graving 
Dock  Company  took  a  second  mortgage  of  "The 
Chieftain  "  to  secure  their  debt  on  accoimt  of  repairs. 
On  the  14th  of  February  the  plaintiff  arrested  the 
vessel  for  his  wages  and  disbursements,  and  the 
Thames  Graving  Dock  Company  appeared  and  gave 
bail  On  the  18th  of  March,  Messrs.  Bedfem  k  Co., 
by  a  bill  of  sale  subsequently  registered  on  the  80th 
of  the  month,  sold  "The  Chieftain"  to  Mr.  Wilson, 
and  after  paying  themselves  handed  the  residue  of  the 
purchase-money  to  the  Thames  Graving  Dock  Com- 
pany (Limited),  who  applied  part  of  the  proceeds  to  pay 
seamen's  wages,  and  retained  the  balance,  which  they 
alleged  was  insufficient  to  cover  their  mortgage  debt. 
On  the  24th  of  March  the  plaintiff  was  dismissed  from 
his  office  of  master  by  Mr.  Wilson,  the  registered 
owner.  The  plaintiff  then  re-arrested  the  vessel. 
There  were  thus  two  actions  by  the  plaintiff :  the  first 
against  '*The  Chieftain,"  McLarty,  and  the  Thames 
Graving  Dock  Company  (Limited),  to  recover  what  was 
due  to  him  for  wages  and  disbursements  as  from  the 
26th  of  May,  1862,  to  the  14th  of  February,  1868,  the 
date  of  the  first  arrest  of  the  vessel ;  the  second  against 
"The  Chieftain"  and  Mr.  Wilson  for  bis  wages  and 
disbursements  as  from  the  14th  of  February,  1868,  to 


the  24th  of  March,  1863,  the  date  of  the  plamtirft 
dismissal.  It  appeared  that  throughout  the  period  of 
his  service — ^namely,  from  the  26th  of  May,  1862,  to 
the  24th  of  March,  1868— the  plaintiff  lived  and  slept 
on  shore,  but  that  in  all  respects  he  had  acted  as 
master.  He  had  seen  to  the  repairs  of  the  vessel, 
according  to  his  engagement,  whilst  she  was  in  ths 
Thames  Graving  Dock,  and  when  she  came  out  tcx; 
leaky,  he  had  employed  pumpers  and  had  paid  them ; 
then,  in  the  Victoria  Docks,  he  had  superintended  the 
shipping  of  a  cargo  on  board  of  her,  under  a  charter- 
party  to  Singapore,  and  had  signed  bills  of  lading  f<ff 
the  same,  and  had  paid  the  crew,  and  the  only  reason 
why  she  had  not  sailed  was  that  the  mort^giqgees  would 
not  let  her  go. 

The  defendants,  however,  in  both  suits  contended 
that,  as  the  plaintiff  had  lived  on  shore,  he  had  not 
earned  his  wages  on  board,  and,  ther^ore,  ^aX.  the 
Court  had  no  jurisdiction. 

The  statutory  provisions  referred  to  as  regulitiog 
the  jurisdiction  were  as  follows  : — 

Merchant  Shipping  Act,  sect.  181.  A  seaman's  right 
to  wages  and  provisions  shall  be  taken  to  conmience 
either  at  the  time  at  which  he  commences  wcvk,  or  at 
the  time  specified  in  the  agreement  for  his  commenoe- 
ment  of  work  or  presence  on  board,  whieherer  first 
happens. 

Sect  191.  Every  master  of  a  ship  shaD,  ao  &r  as  the 
case  permits,  have  the  same  rights,  Uens,  and  remedies 
which,  by  this  Act,  or  by  any  law  or  custom  any  sea- 
man, not  being  a  master,  has  for  the  recovery  of  his 
wages. 

Admiralty  Court  Act,  1861,  sect  10.  The  Hi^ 
Court  of  Admiralty  shall  have  jurisdiction  over  any 
claim  by  a  beaman  of  any  ship  for  wages  earned  by  him 
on  board  the  ship,  whether  the  same  be  due  und^r  a 
special  contract  or  otherwise,  and  also  over  any  daim 
by  the  master  of  any  ship  for  wages  earned  by  him  sn 
board  the  ship,  and  for  disbursements  made  by  him  on 
account  of  the  ship. 

Cleasby,  Q.C,,  and  Lushington,  for  the  plaintiff. 

1st.  As  to  wages,  the  Court  has  juiisdieti<Hi  under 
both  statutes.  The  second  statute  is  an  ApaMiwg  one ; 
it  gives  new  rights  to  seamen  to  sue  under  a  special 
agreement,  and  new  rights  to  masters  to  sue  for  dis- 
bursements. It  was  not  intended  to  introduce  any 
restriction  by  the  insertion  of  the  words  "  eam^ 
on  board."  Besides,  these  wages  were  earned  oa 
board. 

2nd.  As  to  disbursements,  the  Court  has  juriadiccka 
under  the  second  statute. 

8rd.  The  plaintifi^  as  master,  has  priority  over  the 
defendants  in  the  first  suit,  the  mortgagees, 
The  Caledonia,  Swab.  17  ; 
The  Salacia,  1  K.  R.  194. 

KarslaJce,  Q,C,,  and  Clarkson,  for  the  dtftndisa, 
in  both  suits. 
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1st  As  to  wages,  the  2nd  statute  sapersedes  the 
1st,  and  advisedly  limits  the  right  of  master  to  wages 
earned'  on  board.  These  wages  were  not  earned  on 
board ;  the  plaintiff  lived  on  shore. 

2nd.  The  claim  for  disbursements  stands  or  falls 
with  that  of  wages.  He  cannot  sue  for  these  wages, 
therefore  not  for  disbursements. 

Srd.  As  to  the  daim  in  the  second  suit,  the  original 
contmct  for  the  engagement  of  the  plaintiff  was 
personal  with  McLarty.  The  plaintiff  must  show  a 
continuance  of  the  old  contract,  or  the  creation  of  a 
new  one.  Wilson  had  nothing  to  do  with  the 
plaintiff. 

Db.  Luseingtok. — ^The  plaintiff  dearly  was  engaged 
as  master  on  tha  2fith  of  May,  1862,  and  perfoxmed 


the  duties  of  master  until  the  24th  of  March,  1868. 
He  performed  them  none  the  less  because  he  lived  on 
shore.  A  master  is  often  necessarily  on  shore  :  he  has 
duties  before  the  ship  sails,  and  these  do  not  consist 
only  of  duties  on  board.  I  should  throw  the  whole 
matter  into  confusion,  if  I  made  it  doubtful  when  a 
master's  right  to  wages  commences.  The  plaintiff  is 
entitled  to  hiswages ;  and,  if  so,  to  his  disbursements 
also.  And  his  ri^t  is  anterior  to  that  of  the  de- 
fendants in  the  fizst  suit.  A  mortgagee  is  in  no  better 
position  than  the  owner.  As  to  the  question  raised  in 
the  second  suit,  the  defendant  Wilson  might  have  dis- 
chaiged  the  plaintiff  He  did  not,  but  suffered  him 
to  continue  his  duties ;  and  he  must  now  pay  him  his 
wages  and  disbursements.  The  plaintiff  must  have 
his  eoBtsin  both  soitB. 


Vox*  II. 
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Privy  Conxioil.   )  ADVocATB-GENERAi  of  Ben- 

27,  28  June,         [     gax,  Appellant,  v.  Ranee 

22  July,  1863.       )     Stjbnomoyee,  Bespondent. 

PreseTU—Taii  Lokd  Kinosdown,  Sie  E.  Byan,  Sir 
J.  T.  Coleridge,  Sir  L.  Peel,  Sir  Jajies  W. 

COLVILE. 

Criminal  Law  in  India  —  Felo  de  se — For- 
feiture—  Eight  of  the  Crown  to  goods  of  a 
native  Hindu,  who  committed  suicide. 

When  Englishmen  establish  themselves  in  an  uninhO' 
Uted  or  barbarous  counti-y,  they  carry  with  them  not 
only  the  laws,  bid  the  sovereignty  of  their  own  State  ;  and 
tJiOse  who  live  am^mg  thenif  and  become  msnibers  of 
their  commwniiy^  become  aXso  subject  to  the  same  laws. 
But  this  teas  not  the  nature  of  the  first  settlement  made 
in  India,  where  European  settlers  were  permitted  to  use 
their  own  laics,  (hough  those  laws  were  not  extended  to 
the  natives.  The  subsequent  acquisition  of  sovereignty  by 
the  English  Crown,  made  no  alteration,  but  left  the 
native  laws  unchanged,  unless  by  express  enactment. 
The  English  law,  civU  and  criminal,  has  been  made 
applicable  to  natives  since  1726.  Bui  this  is  subject  to 
the  qucUificcUions  required  by  the  habits  of  the  people. 
Therefore  the  law  of  forfeiture  upon  a  person  found  by 
inquisition  a  felo  de  se,  has  never  been  ea^essly  intro- 
duced into  India,  and  cannot  be  inferred  indirectly  to 
exist  there  in  the  case  of  native  Hindus. 

Semble,  the  law  of  forfeiture  of  the  goods  of  a  felo 
de  se,  does  not  extend  to  Europeans  in  India. 

The  question  upon  this  appeal  arose  on  the  claim  of 
the  Crown  to  a  portion  of  the  personal  estate  of  B^jah 
Christenauth  Boy  Bayadoor,  who  destroyed  himself  in 
Calcutta  on  the  31st  of  October,  1844,  and  was  found 
by  inquisition  to  haye  been  a/efo  de  se.  The  rajah  had 
a  residence  in  Calcutta,  though  his  raj  or  zemindaiy 
was  at  some  distance  from  that  city.  He  was  a  Hindu 
both  by  birth  and  religion. 

On  the  morning  of  the  day  on  which  he  destroyed 
himself,  he  made  a  will,  by  which  he  left  a  laige  por- 
tion of  his  property  to  the  East  India  Company,  for 
charitable  purposes.  This  wUl  was  disputed  by  his 
widow,  successfully,  and  the  Indian  Government 
acquiesced  in  the  verdict. 

The  inquisition  had  found  that  the  goods  and 
chattels  of  the  rajah,  when  he  committed  suicide, 
amounted,  within  Calcutta,  to  987,063  rupees,  and, 
without  the  town  of  Calcutta,  to  289,600  rupees ;  and 
it  stated,  that  all  this  property  was  claimed  by  the 
widow. 

No  claim  to  any  part  of  it  appears,  at  that  time,  to 


have  been  set  up  by  the  East  India  Company  on  bM 
of  the  Crown,  and  very  large  sums  were  from  time  to 
time,  by  the  order,  or  with  the  consent  o(  the  Induii 
Government,  paid  over  to  the  widow  in  the  yean  1846 

and  1847. 

A  portion,  however,  of  the  njah's  perwDil  eriate, 
amounting  to  between  6  and  7  lacs  of  nipees,  wu 
secured  in  the  Supreme  Court,  in  order  to  proTidc  for 
the  payment  of  life  annuities  to  two  bdies,  both  then 
living.  The  existence  of  these  charge*  wems  to  have 
been  the  only  reason  why  this  fond  was  not  tnau&md 
to  the  widow  with  the  rest  of  the  estate. 

One  of  the  annuitants  was  ktely  dead,  and  the 
fund  reserved  to  answer  her  annoity  set  free,  "niu 
fond  was  now  claimed  by  the  Indian  Gorernment 
under  the  fim^iw^r  on  the  inquisition  of  18U. 

Forsyth,  Q.C.,  and  MetvUU,  for  the  appellants. 

Ist.  The  kw  prescribing  the  forfeiture  of  the  goods 
and  chattels  of  a/eto  dese,U  part  of  the  CoBimoftUw 
of  England,  and  the  Supreme  Court  of  Cakutta  is 
bound  to  administer  the  Common  Law  as  it  pieniled 
in  England  in  the  year  1726,  unless  it  has  been  sab- 
sequently  altered  by  statutes  extending  to  W^'^ 
by  Acts  of  the  Legislative  Council  of  India. 
See  Bac.  Abridg.  <<  Forfeiture  "  B. ; 
2  Steph.  Bkchs.  Com.  495  (5th  ed.). 

The  English  Criminal  Law  was  appUcaUetoM^ws 
as  well  as  Europeans  within  Calcutta  when  the  4e«^ 
of  the  rajah  took  place,  the  sovereignty  of  the  Eagti 
Crown  being  at  that  time  established.  The  Eo^ 
settlers,  when  they  first  went  out  to  the  Kast  \s^ 
in  the  reign  of  Queen  Elizabeth,  took  with  thisa  ^ 
whole  law  of  England,  both  civil  and  crimiM  ^^'^^ 
so  fiar  as  it  was  inapplicable  to  them  in  their  ne* 
condition,  and  it  therefore  became  part  of  the !«»  « 
the  country. 

2nd.  English  law  was  introduced  into  the  wj 
Indies  by  the  charter  of  Charles  IL  in  1661,  vbict 
authorised  the  governors  appointed  by  the  compas. 
to  judge  all  persons  according  to  the  laws  of  Eng»3*|» 
and  by  the  charter  of  13  Geo.  1,  in  1726,  this  vasB*i< 
distinctly  appUcable  to  all  natives  within  thelimii*^ 
Calcutta.  ,  . 

8rd.  The  law  of  forfeiture  as  entailed  by  fe!*?  ^ 
been  held  applicable  to  India,  . 

Advocate-General  v.  Jii4ihmDnd,  ?eaf^  ^' 
566, 
where  the  goods  of  a  felon  convicted  in  Bombayi 
held  to  belong  to  the  company, 

Govinda  Laba's   Case,    1  Stiango  Sop.  Ct-  * 
Madias,  63. 
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4tlL  Forfeiture  for  felony  is  part  of  the  prerogative 
of  the  Crown,  and  attaches  to  aU  persons  within  the 
jurisdiction  of  the  Supreme  Court. 

BovUlf  Q.C.,  and  Cave,  for  the  respondents. 
1st.  The  charters  and  Acts  applying  to  India,  all 
reserve  the  native  rights  and  customs  under  their  own 
established  law.  There  is  no  native  law  in  India  by 
which  property  becomes  forfeited  on  suicide.  By  both 
the  Mahommedan  and  Hindu  laws  suicide  is  not  a 
crime —  it  is  at  most  a  sin — and  is  not  punishable  by 
the  civil  tribunals, 

Institutes  of  Menu,  sect.  203,  et  seq.  (cd.  Sir  W. 

Jones) ; 
2  Strange*s  Hindu  Law,  259. 
In  many  cases  suicide  is  held  laudable  by  the  native 
religions,  and,  as  in  the  case  of  other  customs  repug- 
nant to  our  minds,  has  never  been  dealt  with  by  the 
Courts  according  to  English  law, 

Sohavnm's  Case,  1  Nizam  Adawlut  Rep.  221 ; 
SheoOf  Stihctee,  and  Chotoo,  1  Nizam  Adawlut  Rep. 

222; 
SajUumnahY,  Tippunjiah,  2  Strange's  Hindu  Law, 

259; 
Hex,  V.  Chundichumf  Morton,  Rep.  857. 
In  these  cases,  abetting  suicide,  carnal  knowledge  of 
a  female  child,  &c.,  were  not  punished  according  to 
English  law. 

2nd.  The  prerogative  of  the  Chrown  when  the  sove- 
reignty was  established  in  India,  did  not  of  itself 
make  suicide  a  felony,  nor  subject  the  offender  to 
forfeiture.  Forfeiture  is  part  of  the  feudal  law,  and 
not  part  of  the  original  Conmion  Law,  and  is  not  such 
a  part  of  the  law  as  can  be  carried  by  settlers  into  any 
country  irrespective  of  its  conditions  and  circum- 
stances, 

1  Chalmers*  Opinions,  195; 
1  Reeves*  History  of  Common  Law,  9  ; 
Spelman  on  Tenures,  53 ; 
1  Co.  Litt.  41  a. 
Kone  of  the  English  penal  laws  relating  to  Popery 
extend  to  India, 

jyConto  V.  Da  Costa^  Morton,  Rep.  856. 
3rd.    This  law  of  forfeiture  could  only  have  been 
introduced  into  India  by  express  enactment,  but  none 
of  the  Acts  or  charters  refer  to  it. 

See  East  India  Charters,  1661,  1726,  1727,  1774  ; 
Penal  Code  of  1860  ; 
83  Geo.  3,  c.  52,  s.  157. 
At   the  time  when  these   charters  were  granted, 
Calcntta  was  not  part  of  the  dominions  of  the  Crown, 
and  tbe  lAst  charter,  providing  for  the  establishment 
of  Courts  of  law,  never  contemplated  the  extension  of 
the  sovereignty  of  the  Crown,  or  the  providing  of  new 
sources  of  revenue. 

4tli.  Even  if  the  right  of  .the  Crown  were  esta- 
blished, it  has  been  waived  by  the  proceedings  of  the 
Indian  Government,  and  by  the  absence  of  any  claim 
on  the  part  of  the  Crown,  the  inquisition  having  been 


held  nearly  twenty  years  previously,  and  having  been 
till  now  acquiesced  in  by  the  Qovemment. 

22  July,  1863. 

The  opinion  of  the  Committee  was  delivered  by 
Lord  Kingsdown,  who  said  : — 

It  was  impossible  not  to  feel  some  surprise  at  the 
present  demand,  and  if  the  Committee  differed  from 
the  Court  below,  it  would  deserve  much  consideration 
whether  a  claim  which  was  abandoned  in  1844  by  the 
acts  of  the  law  agents  of  the  Government  could  now  be 
entertained.  There  might  possibly  be  circumstances 
with  which  they  were  unacquainted  to  account  for  the 
course  taken  by  the  Government,  and  they  thought  it 
better  to  dispose  of  the  case  on  the  merits. 

The  only  question  was,  at  what  time,  and  in  what 
manner,  did  the  forfeiture  attached  by  the  law  of 
England  to  the  personal  property  of  persons  com- 
mitting suicide  in  that  country  become  extended  to  a 
Hindu  committing  the  same  act  in  Calcutta  ? 

The  answer  to  the  contention  of  the  appellant,  that 
the  law  of  felo  de  se  was  part  of  the  criminal  law 
carried  out  by  the  original  settlers  was  this,  that  when 
Englishmen  establish  themselves  in  an  uninhabited  or 
barbarous  country,  they  carry  with  them  not  only  tho 
laws,  but  the  sovereignty  of  their  own  State ;  and 
those  who  live  amongst  them,  and  become  members  of 
their  community,  become  also  partakers  of  and  subject 
to  the  same  laws.  But  this  was  not  the  nature  of  the 
first  settlement  made  in  India ;  it  was  a  settlement 
made  by  a  few  foreigners  for  the  purpose  of  trade  in  a 
very  populous  and  highly  civilised  country,  imder  the 
government  of  a  powerful  Mahommedan  ruler,  with 
whose  sovereignty  the  English  Crown  never  attempted 
nor  pretended  to  interfere  for  some  centuries  after- 
wards. 

If  the  settlement  had  been  made  in  a  Christian 
country  of  Europe,  the  settlers  would  have  become 
subject  to  the  laws  of  the  country  in  which  they 
settled.  It  was  true  that  in  India  they  retained  their 
own  laws  for  their  own  government,  within  the 
factories  which  they  were  permitted  by  the  ruling 
powers  of  India  to  establish  ;  but  this  was  not  on  the 
ground  of  general  international  law,  or  because  the 
Crown  of  England  or  the  laws  of  England  had  any 
proper  authority  in  India,  but  upon  the  principles 
explained  by  Lord  Stowell  in  a  very  celebrated  and 
beautiful  passage  of  his  judgment  in  the  case  of  The 
Indian  Chief  {^  Rob.  28). 

The  laws  and  usages  of  eastern  countries  where 
Christianity  did  not  prevail,  were  so  at  variance  with 
all  the  principles,  feelings,  and  habits  of  European 
Christians,  that  they  had  usimlly  been  allowed  by  the 
indulgence  or  weakness  of  the  potentates  of  those 
countries  to  retain  the  use  of  their  own  laws,  and  their 
factories  had  for  many  purposes  been  treated  as  part  of 
the  territory  of  the  sovereign  from  whose  dominions 
they  came.  But  the  permission  to  use  their  own  laws 
by  European  settlers  did  not  extend  those  laws  to 
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natives  within  tho  same  limits,  who  remained  to  all 
intents  and  purposes  subjects  of  their  own  sovereign, 
and  to  whom  European  laws  and  usages  were  as  Kttle 
suited  as  the  laws  of  the  Mahommedans  and  Hindus 
•  were  suited  to  Eurox>eans.  Those  principles  were  too 
clear  to  require  any  authority  to  support  them,  but  they 
were  recognised  in  the  judgment  to  which  their  Lord- 
ships had  above  referred. 

But  if  the  English  law  were  not  applicable  to 
Hindus  on  the  first  settlement  in  tho  country,  how 
could  the  subsequent  acquisition  in  the  rights  of 
sovereignty  by  the  English  Crown  make  any  altera- 
tion f  It  might  enable  the  Crown  by  express  enactment 
to  alter  the  laws  of  the  country,  but  until  so  altered 
the  laws  remained  unchanged.  The  question,  there- 
fore, and  the  sole  question  in  this  case  was,  whether 
by  express  enactment  the  English  law  of  fdo  de  <e, 
including  tho  forfeiture  attached  to  it,  had  been 
extended  in  the  year  1844  to  Hindus  destroying  them- 
selves in  Calcutta  ? 

The  charter  of  Car.  2,  in  1861,  was  the  first 
and,  indeed,  the  only  one  which,  in  express  terms, 
introdnoed  English  law  into  the  East  Indies.  It  gave 
authority  to  tho  Company  to  appoint  governors  of  the 
several  places  where  they  had  or  should  have  factories, 
and  it  authorised  such  governors  and  their  council  to 
judge  all  persons  belonging  to  the  said  Company,  or 
that  should  live  under  them,  in  all  causes,  whether 
civil  or  criminal,  according  to  tiie  laws  of  the  kingdom 
of  England,  and  to  execute  judgment  accordingly. 

The  English  Crown,  however,  at  this  time  clearly 
had  no  jurisdiction  over  native  subjects  of  the  Mogul, 
and  the  charter  was  admitted  to  apply  only  to  the 
Soropean  servants  of  the  Company ;  at  all  events  it 
could  have  no  application  to  the  question  under  con- 
sideration. The  English  law,  civil  and  criminal,  had 
been  usually  considered  to  have  been  made  applicable 
to  natlYes  within  the  limits  of  Calcutta  in  the  year 
1726  by  the  charter  18  Geo.  1.  Neither  that  nor 
the  subsequent  chartera  expressly  declared  that  the 
English  law  should  be  so  applied,  but  it  seemed  to 
have  been  held  to  be  the  neceasaiy  consequence  of  the 
provisions  contained  in  them. 

But  none  of  these  charters  contained  any  forms 
applicable  to  the  punishment,  by  forfeiture  or  other- 
wise, of  the  crime  of  aelf-murder,  and  with  respect  to 
other  offences  to  which  the  charters  did  extend,  the 
application  of  the  criminal  law  of  England  to  natives 
not  Christians,  to  Mahommedans,  and  Hindus,  had  been 
treated  as  subject  to  qualifications  without  which  the 
execution  of  the  law  would  have  been  attended  with 
intolerable  injustice  and  cruelty. 

To  apply  the  law  which  punished  the  marrying  a 
second  wife  whilst  the  first  was  living  to  a  people 
amongst  whom  polygamy  was  a  recognised  institution 
would  have  been  monstrous,  and  accordingly  it  had 
not  been  so  applied. 

In  like  manner,  the  Uw  which,  in  England,  most 
justly  punished  as  a  heinous  offence  the  ^^mal  know- 


ledge of  a  female  under  ten  yean  of  age,  eoold  ixit 
with  any  propriety  be  applied  to  a  country,  vImr 
puberty  commenced  at  a  much  earlier  age,  andwbffi 
females  were  not  unfrequently  married  at  the  age  of 
ton  years. 

Accordingly,  in  the  case  referred  to  in  the  ai^^eot 
(Rex  V.  Churdiehum,  loc.  cU, ),  the  law  was  held  j»t  to 
apply. 

Was  the  law  of  forfeiture  for  saicide,thenf  oneiiucb 
could  be  considered  properly  appUcahle  to  Hiadm  ind 
Mahommedans? 

The  grounds  on  which  suicide  was  treated  is  £b{^ 
as  an  offence  against  the  law,  and  pmi^  br  fb^ 
feiture  of  the  offender's  goods  and  ehatteb  to  the  kfng, 
were  stated  fully  in  the  case  of  EaUtY.  iW(Ploffd. 
Bep.  261).  It  was  there  stated  that  it  vu  an  offenee 
against  nature,  against  God,  and  against  the  bng- 

Against  nature,  because  against  the  instinct  of  self- 
preservation  ;  against  God,  because  against  the  eon- 
mandment,  "Thou  shalt  not  kill,"  and  a/Ja  <&« 
kills  his  own  soul ;  against  the  king,  in  that  thereir 
he  loses  a  subject. 

Could  tiiese  considerations  extend  to  native  Indiaos, 
not  Christians,  not  recognising  the  anthoritjr  of  the 
Decalogue,  and  owing,  at  the  time  whai  thiiliff  «» 
supposed  to  hove  been  introduced,  so  all^giiofiBtotbr 
king  of  Great  Britain  ? 

The  nature  of  the  punishment  also  wstoylifflB 
applicable  to  such  persons.  A  part  of  it  i«  that  the 
body  of  the  offender  should  be  deprived  of  the  ri»» 
Christian  burial  in  consecrated  ground.  The  ixm^ 
extends  to  chattels  real  and  peiaona],  bat  nottoza 
estate.  Those  distinctions,  at  least  in  the  kdk  » 
which  they  were  understood  in  En^and,  not  m 
known  toor  intelKgible  by  Hindus  and  Mahenai^ 

Self-destruction,  though  treated  bytheUf  flf«P 


land  as  murder,  and  spoken  of  in  the  case 


tonhiti 


their  Lordships  had  referred  in  Plowden  « the  «^ 
of  aU  murders,  was  really,  as  it  affected  sodetff  se 
a  moral  and  religious  point  of  view,  of  *  ^""^^1 
different,  not  only  firom  all  other  '""'^'Vj^^ 
all  other  felonies.    These  distinctions  were  p^*^^ 

with  great  force  and  clearness  in  the  "^****\^ 
the   Indian   Code,  as   originally  P»l*^_^  ^ 
Maoanlay  and  the  other  Couunisaioiws.  The 
was,  that  the  act  was  one  which,  in  cojatws  no 
Auenced  by  the  doctrines  of  Christianity,  ^ 
regarded  as  deriving  its  moral  character  ^^T^  I 


from  the  circumstances  in  which  it  was  covm^^^^ 
sometimes  as  blameable»  sometimes  ss  3^*^^^ 
sometimes  as  meritorious,  or  even  an  act  oi  pp* 

dttty.  .^iflf 

In  this  light  suicide  seems  to  have  ^^^^-^^ 
the  founders  of  the  Hindu  Code,  whocondema* 
ordinary  cases  as  forbidden  by  their  '***"^'  jji; 
others,  as  in  the  well-known  instances  of  Sa^  ^ 
self-immoktion  imder  the  car  of  Jngg«»*°"^ 
treated  it  as  on  act  of  great  religions  men*-  ^ 
Their  Lordships  thought,  thei«fai»,  the  i^ 
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conddeEation  inapplicable  to  Hindus,  and  if  it  had 
been  introdaoed  by  the  charters  in  question  with  respect 
to  £iizopean%  that  Hindus  would  have  been,  excepted 
from  its  operation.  But  that  it  was  not  so  introduced 
appeared  to  their  Lordships  to  be  shown  by  the 
admirable  judgment  of  Sir  B,  Peacock  in  the  present 
case  (Supreme  Court  of  Bengal,  26th  of  April,  1861) ; 
and  if  it  were  not  so  introduced,  then,  as  leganled 
natives,  it  never  had  any  existence. 

It  would  not  necessarily  follow,  that  therefore,  it 
never  had  existence  as  regards  Europeans.  That  ques- 
tion wotild  depend  upon  this,  whether,  when  tlie 
original  settlsni,  nnder  the  protection  of  their  own 
sovereign,  were  governed  hy  their  own  laws,  those 
laws  included  the  one  now  nu«Ur  consideration ; 
whether  an  offence  of  this  description  waa  on  ofEence 
against  the  king's  peace,  for  which  he  was  entitled  to 
claim  forfeiture ;  whether  the  factory  could,  for  this 
purpose,  be  considered  as  within  his  juiisdiction.  If 
BO,  it  might  be  that  the  subsequent  appointment  of 
coroners  by  the  Act  of  the  33  Geo.  8  would  have 
rendered  effectual  a  right  previously  exiBting,  but  for 
the  recovery  of  which  no  adequate  remedy  had  been 
previously  provided. 

As  the  point  before  the  committee  was  clear,  it  waa 
not  necessary  to  go  further,  since  under  the  new  code, 
which  confined  the  penalty  of  forfeiture  within  much 
narrower  limits  than  existed  previously  to  its  enact- 
ment, and  did  not  extend  it  to  the  property  of 
persons  committing  suicide,  the  case  would  hardly 
again  arise. 

Minute. — ^Appeal  dismissed  with  costs. 

Privy  CouncU.    1   rpna  Amaua. 
17,  18,  27  July,  1863.  J 

J^reseTU—TBx  Lobd  Chelmsfosd  ;  Knight  Bsucs, 

TUBNEB,  L.JJ. 

Collision — Merchant  Shipping  Act  Amendment 
Act,  1862,  8.  54 — British  ship  damaging  a 
foreign  skip  out  of  the  jurisdiction  entitled  to 
UmiJUd  liability. 

The  hith  section  of  the  Merchant  Shipping  Act 
AmcTidment  Act,  1862,  which  limits  the  liabUUy  of  the 
*'  oiemsrs  of  any  ship,  whether  British  or  foreign, "  applies 
to  a  British  ship  which  has  run  down  a  foreign  ship  on 
the  high  seas,  and  is  not  to  he  interpreted  as  though 
the  phrase  **  within  the  jurisdiction"  were  inserted 
in  the  clause.  Foreign  as  well  as  British  ships  are 
entitled  to  the  henefit  of  the  limited  liability  provided  hy 
the  Act. 

This  Act  has  expressly  promdedfor  the  ease  suggested 

iftj 

Cope  V,  Doherty,  4  K.  &  J.  381 ; 

Oeneral  Iron  Screw  Collier  Company  v.  Schur- 
mann,  IJ.  &  H.  180. 

This  was  an  appeal  ham  the  Court  of  Admiralty 


from  an  order  made  on  the  petition  of  the  respondents 
under  the  following  circumstances  : — 

On  the  15th  of  May,  1863,  the  Belgian  steam-ship 
''Marie  de  Brabant'*  and  her  cargo  were  sunk  and 
lost,  and  some  persons  on  board  of  her  were  drowned, 
by  a  collision  with  the  British  steam-ship  "  Amalia,'* 
which  took  place  in  the  Mediterranean  Sea  out  of 
British  territorial  jurisdiction.     The  owners,  master, 
and  crew  of  the  **  Marie  de  Brabant,"  and  the  owners 
of  the  cargo,  and  the  persons  drowned,  were  all  sub- 
jects of  the  Kingdom  of  Belgium.     On  the  29th  of 
May;  1863,  a  suit  was  instituted  in  the  High  Court  of 
Admiralty  by  the  owners  of  the  ship  "Marie  de 
Bsabant"  and  her  freight  against  the  ''Amalia"  and 
her  freight  to  recover  damages  to   the  amoxmt  of 
40,000^  for  the  loss  occasioned  by  the  collision.    And 
on  the  1st  of  June,  1863,  a  similar  suit  was  instituted 
by  the  owners  of  portions  of  the  caigo  of  the  "  Marie 
de  Brabant"  to  recover  damages  to  the  amount  of 
20,000?.     The  owners  of  the  "Amalia"  thereupon 
instituted  a  suit  in  the  High  Court  of  Admiralty  for 
the  purpose  of  obtaining  a  declaration  that  they  were 
entitled  to  a  limitation  of  their  liability  under  the 
Merchant  Shipping  Act  Amendment  Act,  1862,  and 
presented  a  petition  praying  the  Judge  to  declare  that 
their  aggregate  liability  (if  any)  to  damages  (excluding 
damages  for  the  loss  of  life)  should  not  exceed  the  sum 
of  8Z.  per  ton  of  the  "  AmaUa's"  gross  tonnage,  which 
would  amoxmt  to  14,6002.    The  owners  of  the  "  Marie 
de  Brabant"  opposed  the  admission  of  the  petition  on 
the  grounds,  first,  that  the  owners  of  the  ''  Amalia ' 
were  not  entitied  to  any  limitation  of  their  liability ; 
and,  secondly,  that  if  they  were,  they  could  not  claim 
it  without  first  admitting  their  liability  to  answer  for 
the  collision.     The  learned  Judge  decided  that  the 
owners  of  the  "Amalia,"  were  entitled  to  the  limita- 
tion of  liability  which  they  claimed  as  against  the 
owners  of  the   "Marie  de  Brabant"  and  her  cargo 
under  the  54th  section  of  the  Merchant  Shipping  Act 
Amendment  Act,  1862,  and  that  it  was  not  requisite 
for  them,  when  preferring  such  daim  in  the  Court  of 
Admiralty,  to  begin  by  acknowledging  that   their 
vessel  was  to  blame. 

The  54th,  57th,  and  58th  sections  of  the  Act  (25  & 
26  Vict,  c  63),  are  as  follows  :— 

Sect  54.  "  The  owners  of  any  ship,  whether  Britislt  or 
foreign,  shall  not,  in  cases  where  all  or  any  of  the 
following  events  occur  without  their  actual  fault  or 
privity,  that  is  to  say, 

"  (1.)  Where  any  loss  of  life  or  personal  irguiy  is 
caused  to  any  person  being  carried  in  such  ship ; 

"  (2.)  Where  any  damage  or  loss  is  caused  to  any 
goods,  merchandise,  or  other  things  whatsoever  on 
board  any  such  ship  ; 

"(3.)  Where  any  loss  of  life  or  personal  injury  is 
by  reason  of  the  improper  navigation  of  such  ship 
as  aforesaid  caused  to  any  person  carried  in  any  other 
ship  or  boat ; 

"  (4.)  Where  any  loss  or  damage  is  by  reason  of  the 
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improper  navigation  of  sach  ship  as  aforesaid  caused 
to  any  other  ship  or  boat,  or  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  on  board  any 
other  ship  or  boat ; 

be  answerable  in  damages  in  respect  of  loss  of  life  or 
personal  injury,  either  alone  or  together  with  loss,  or 
damage  to  ships,  boats,  goods,  merchandise,  or  other 
things,  to  an  aggregate  amount  exceeding  fifteen 
pounds  for  each  ton  of  their  ship's  tonnage ;  nor  in 
respect  of  loss  or  damage  to  ships,  goods,  merchandise, 
or  other  things,  whether  there  be  in  addition  loss  of 
life  or  personal  injury  or  not,  to  an  aggregate  amount 
exceeding  eight  pounds  for  each  ton  of  the  ship's 
tonnage ;  such  tonnage  to  be  the  registered  tonnage 
in  the  case  of  sailing-ships,  and  in  the  case  of  steam- 
ships the  gross  tonnage  without  deduction  on  account 
of  engine  room  : 

"  In  the  case  of  any  foreign  ship  which  has  been  or 
can  be  measured  according  to  British  law,  the  tonnage 
as  ascertained  by  such  measurement  shall,  for  the  pur- 
poses of  this  section,  be  deemed  to  be  the  tonnage  of 
such  ship : 

*'  In  the  case  of  any  foreign  ship  which  has  not  been 
and  cannot  be  measured  under  British  law,  the  sur- 
veyor-general of  tonnage  in  the  United  Kingdom,  and 
the  chief  measuring  officer  in  any  British  possession 
abroad,  shall,  on  receiving  from  or  by  direction  of  the 
Court  hearing  the  case  such  evidence  concerning  the 
dimensions  of  the  ship  as  it  may  be  found  practicable 
to  furnish,  give  a  certificate  under  his  hand,  stating 
what  would  in  his  opinion  have  been  the  tonnage  of 
such  ship  if  she  had  been  duly  measured  according  to 
British  law,  and  the  tonnage  so  stated  in  such  certifi- 
cate shall,  for  the  purposes  of  this  section,  be  deemed 
to  be  the  tonnage  of  such  ship." 

**  Arrangements  eaneeming  ligJUs,  sailing  rtiUs,  sal- 
vage, and  measurement  of  tonnage  in  the  case  of  foreign 
ships," 

Sect  57.  *'  Whenever  foreign  ships  are  within  British 
jurisdiction,  the  regulations  for  preventing  collision 
contained  in  table  (C)  in  the  schedule  to  this  Act,  or 
such  other  regulations  for  preventing  collision  as  are 
for  the  time  being  in  force  under  this  Act,  and  aU 
provisions  of  this  Act  relating  to  such  regulations,  or 
otherwise  relating  to  collisions,  shall  apply  to  such 
foreign  ships ;  and  in  any  cases  arising  in  any  British 
court  of  justice  concerning  matters  happening  within 
British  jurisdiction,  foreign  ships  shall,  so  far  as 
regards  such  regulations  and  provisions,  be  treated  as 
if  they  were  British  ships/' 

Sect.  58.  "Whenever  it  is  made  to  appear  to  her 
Majesty  that  the  government  of  any  foreign  country 
is  willing  that  the  regulations  for  preventing  colUsion 
contained  in  table  (C)  in  the  schedule  to  this  Act,  or 
such  other  regulations  for  preventing  collision  as  are  for 
the  time  being  in  force  under  this  Act,  or  any  of  the 
said  regulations,  or  any  provisions  of  this  Act  relating 
to  collisions,  should  apply  to  the  shijM  of  such  country 
when  beyond  the  limits  of  British  jurisdiction,  her 


Mi^esty  may,  by  order  in  council,  direct  that  locb 
regulations,  and  all  provisions  of  this  Act  which  leUts 
to  such  regulations,  and  all  such  other  proyisioQs  u 
aforesaid,  shall  apply  to  the  ships  of  the  said  foreig!! 
coimtxy,  whether  within  British  jurisdictioa  or  not.' 
For  the  report  in  the  Court  below  see  ante,  463. 

The  QyMn*s  Advocate  (Sir  R.  Fhillimoie),  fk 
Admiralty  Advocate  (Dr.  Travers  Twiss),  W.  M. 
James,  Q,C,,  Dr.  Swahey,  Q.O.,  and  C/arlsw,  k 
the  appellants,  contended, 

That  no  limitation  of  liability  coxild  be  clai!n«^ 
under  the  54th  section  of  the  Act  for  the  acts  of 
British  ships  out  of  the  jurisdiction.  The  legisla- 
ture could  not  affect  thi*  natural  ri^ts  of  forpigncn 
except  as  to  jnatters  within  British  jnrisdictioiL 
Limited  liability  is  no  part  of  the  Commaii  Uw  of 
Kugland,  and  only  exists  where  it  is  introduced  hy 
statute,  and  no  statute  could  bring  foreigners  witbin 
it  for  acts  done  out  of  the  jurisdiction.  Accoidinf^r, 
it  had  been  decided  that  a  foreign  vessel  vrongfuHr 
damaging  an  English  vessel  on  the  high  seas,  cotiii 
claim  no  limitation  of  liability.  It  would  be  most 
inequitable  where  two  ships  came  into  collision  on  the 
high  seas,  that  if  the  foreign  vessel  were  in  the  fronf 
it  should  be  answerable  with  unlimited  liaHIi^r,  bnt 
if  the  English  vessel  were  wrong  its  lisWKy  Wd  be 
limited  by  the  Act    They  referred  to, 

Cope  V.  DoheHy,  4  K.  &  J.  881 ;  ac.  onapM 
2  De  G.  &  J.  624 ; 

General  Iron  Screw  Collier  Cmpa^  y-  ^' 
mann,  1  J.  &  H.  180  ; 

The  SaxoniOf  1  Yemon  Lushington»  410 ; 

The  Wild  Banger,  1  N.  R.  182 ; 

The  Zollverein,  Swa.  96. 
The  moment  a  collision  occurs,  thereisaliffl«P«" 
the  vessel  which  is  in  fault ;  and  sappoang  thft 
vessel  injured  to  be  a  foreign  one,  the  foreigner  iitE*- 
diately  acquires  this  lien  to  the  extent  of  bis  daau?' 
and  cannot  be  deprived  of  it  by  the  municiiall«^  ^ 
this  country. 

The  54tii  section  of  the  Act  has  the  word  "io«^?«;, 
but  this  must  mean  not  foreign  vessels  all  the  «?r;i 

over,  whom  the  Court  cannot  legislate  for,  bfl^^^"^'^^ 
vessels  within  the  jurisdiction,  or  in  respect  of  n* 
arising  within  the  jurisdiction.  , 

They  declined  to  press  the  objection  ^^**j  ^ 
urged  in  the  Court  below,  that  the  owners  of ' 
"  AmaHa  "  were  bound  to  admit  their  liahility^;'^ 
the  petition  could  be  received— an  objectionable-^ 
been  overruled  by  the  Judge  in  the  Adniiralty 
BiU  y.  Audus,  1  E.  &  J.  268. 

Brett,  Q.a,  MUward,  and  VemoH  Luski^^"^  ^' 
the  respondents,  contended,  .    ^ 

That  the  language  of  the  "Merchant  Ship^i^  ; 
Amendment  Act,  1862,"  was  different  from  that  i-^ 
"  Merchant  Shipping  Act,  1854,"  and  ex^^^^^ 
duces  the  term,  "  the  owners  of  aoy  ship.  ^^  ^ 
British  or  foreign."    The  cases  nndfftbeUwpn^     , 
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1862  are  valuable  as  iUastratioiis,  but  they  are  not 
precedents.  Here  the  Legislature  has  in^express  terms 
chosen  to  legislate  for  foreigners.  There  is  nothing 
inequitable  in  confining  foreigners  resorting  to  British 
tribunals  to  the  limits  within  which  our  Legislature 
enables  suitors  to  recover  damages.  They  commented 
on  and  distinguished  the  cases  above  cited. 

27  July,  1863. 

Lord  Chelmsford,  in  giving  the  opinion  of  the 
Committee,  said — 

For  the  proper  determination  of  this  question  it 
would  be  necessary  to  refer  to  corresponding  provisions 
of  the  Merchant  Shipping  Act,  and  also  to  examine  the 
previous  decisions  upon  the  subject.   The  504th  section 
of  the  "Merchant  Shipping  Act,  1854,"  which  corre- 
sponds to  the  54th  section  of  the  "  Merchant  Shipping 
Act  Amendment  Act,  1862,"  limits  the  liability  of  the 
owner  of  any  sea-going  ship  occasioning  loss  or  damage 
without  his  fault  or  privity,  to  the  value  of  the  ship 
and  freight.  This  section  clearly  applied  solely  to  British 
ships.    The  decisions  upon  the  former  Act,  which  it  was 
necessary  to  notice,  were  Cope  v.  Doherty  (loc.  ciL ),  General 
Iron  Screw  Company y,  Schurmann  (loc,  cU.\  and  the 
case  of  The  Wild  Ranger  (loc,  cU, ),  Cope  v.  Doherty  was 
«  case  of  collision  between  two  American  ships  on  the 
high  seas,  where  it  was  properly  held  that  there  could 
be  no  limitation  of  liability  under  the  504th  section  of 
**  The  Merchant  Shipping  Act,  1854."    It  was  extra- 
ordinary that  any  question  should  ever  have  been 
raised  upon  a  case  of  that  description.   The  next  case, 
that  of  the  General  Iron  Screw  Collier  Company  v. 
Scliurmannf  decided  that  where  a  British  ship  damaged 
a  foreign  ship  by  a  collision  within  three  miles  from 
the  shore  of  the  United  Kingdom  (i.e,,  within  British 
juiisdiction),  the  provisions  of  ''The  Merchant  Ship- 
ping Act,  1854,"  limiting  the  liability  of  the  owner  of 
the  British  ship,  were  applicable.     The  case  of  The 
Wild  Hanger  was  a  case  of  collision  upon  the  high 
seas  between  a  British  and  a  foreign  vessel,  in  which 
the  foreign  vessel  was  at  fault,  and  it  was  held  that 
the  foreigner  was  not  entitled  to  any  limitation  of  his 
liability.  It  thus  appeared  that  prior  to  **  The  Merchant 
Shipping  Act  Amendment  Act"  all  the  questions  which 
could  arise  in  cases  of  collisions  between  foreign  and 
British  ships,  in  which  the  British  ship  was  in  fault, 
had  been  decided,  except  the  case  then  in  question  ; 
but  against  the  right  of  the  British  owner  in  such  a 
<«ase  to  a  limitation  of  his  liability,  very  strong  obser- 
vations had  been  made  by  Wood,  V.-C,  in  Cope  v. 
Doherty,  which  his  Honour  repeated  in  the  General 
Iron  Screw  Collier  Company  v.  Schurmann.     In  this 
-state  of  the  decisions,    **  The   Merchant   Shipping 
Act  Amendment  Act,  1862,"  passed,  and  instead  of 
the  words  **  no  owner  of  any  sea-going  ship,"  in  the 
504th  section  of  the  original  Act,  introduced  the  words 
in  the  54th  section  upon  which  all  the  difficulty  has 
arisen— viz.,  ''  the  owners  of  any  ship,  whether  British 
or  foreign."    As  to  the  contention  on  the  part  of  the 


appellants  that  although  the  word  "foreign"  could  not 
be  rejected  from  the  Act,  yet  the  words  "within 
British  jurisdiction,"  or  some  equivalent  words,  must 
be  implied  for  the  purpose  of  restricting  its  meaning, 
it  would  be  difficult  to  supply  restrictive  words  to 
this  section  in  the  partial  manner  proposed,  because 
the  intention  of  the  Legislature,  as  far  as  it  could  be 
collected  from  the  language  employed,  seemed  to  be 
to  place  British  and  foreign  ships  on  the  same  foot- 
ing. And,  besides,  this  qualification  of  the  word 
"  foreign  "  would  make  the  57th  section  (so  far  as  the 
words  "  otherwise  relating  to  collisions  "  extended)  a 
mere  repetition  of  the  54th,  and  would  thereby  render 
it  wholly  unnecessary.  Assuming  the  word  *'  foreign" 
to  be  taken  without  the  restriction  contended  for,  in 
what  way  could  it  be  said  that  the  provisions  of  the 
54th  section  of  the  Act  interfered  with  what  are  called 
the  natural  rights  of  foreigners  ?  In  the  54th  section 
there  was  no  reference  to  the  Court  of  Admiralty,  or  to 
any  other  Court;  but  a  mere  enactment  that  the 
owners  of  a  ship  occasioning  damage  or  loss  should  not 
be  answerable  in  damages  beyond  a  certain  amount. 
As  to  the  contention  of  the  appellants  that  a  lien  was 
acquired  upon  the  collision,  of  which  the  foreigner 
could  not  be  deprived  by  municipal  law, — suppose  the 
foreigner,  instead  of  proceeding  t7i.  rem  against  the 
vessel,  had  chosen  to  bring  an  action  for  damages  in  a 
Court  of  law  against  the  owners  of  the  vessel  occasion- 
ing the  injury,  the  argument  arising  out  of  the 
acquired  lien  would  be  at  once  swept  away,  and  the 
rights  and  liabilities  of  the  parties  bo  determined  by 
the  law  which  the  Court  would  be  bound  to  administer. 
And  it  might  be  asked,  what  bi-each  of  international 
law,  or  interference  with  the  natural  rights  of 
foreigners,  was  produced  by  the  Legislature  saying  that 
all  suitors  having  recourse  to  our  Courts  to  obtain 
damages  for  an  injury  from  a  person  not  himself 
actually  in  fault,  but  being  responsible  for  the  acts  of 
his  servant,  should  recover  only  to  the  value  of  the 
thing  by  which  the  loss  or  damage  was  occasioned, 
estimated  in  a  particular  manner  T 

It  was  to  be  observed  that,  under  this  view  of  the 
54th  section,  the  foreigner  would  be  entitled  to  the 
benefit  of  the  Act,  as  well  as  the  British  owner  of  a 
ship  occasioning  damage,  and  he  would  therefore  not  be 
exposed  to  a  more  extensive  liability  than  the  British 
subject. 

Some  little  difficulty  might  still  remain  upon 
such  a  construction  of  the  54th  section  of  the 
Amendment  Act,  arising  out  of  the  words  of  the 
57th  and  58th  sections  of  that  Act.  If  the  words  in 
the  57th  section,  "  all  provisions  of  this  Act  relating 
to  such  regulations,  or  otherwise  relating  to  col- 
lisions ; "  and  in  the  58th  section,  '*or  any  provisions 
of  this  Act  relating  to  collisions,"  extended  to  the 
provisions  of  the  54th  section  as  to  limitation  of 
liability  in  damages  for  a  collision,  then  those  pro- 
visions would  apply  to  foreign  ships  only  when  they 
were  within  British  jurisdiction,  or  when  beyond  the 
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improper  navigation  of  such  ship  as  aforesaid  cansed 
to  any  other  ship  or  boat,  or  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  on  board  any 
other  ship  or  boat ; 

be  answerable  in  damages  in  respect  of  loss  of  life  or 
personal  injury,  either  alone  or  together  with  loss,  or 
damage  to  ships,  boats,  goods,  merchandise,  or  other 
things,  to  an  aggregate  amount  exceeding  fifteen 
pounds  for  each  ton  of  their  ship's  tonnage ;  nor  in 
respect  of  loss  or  damage  to  ships,  goods,  merchandise, 
or  other  things,  whether  there  be  in  addition  loss  of 
life  or  personal  injuiy  or  not,  to  an  aggregate  amount 
exceeding  eight  pounds  for  each  ton  of  the  ship^s 
tonnage ;  such  tonnage  to  be  the  registered  tonnage 
in  the  case  of  sailing-ships,  and  in  the  case  of  steam- 
ships the  gross  tonnage  without  deduction  on  account 
of  engine  room  : 

**  In  the  case  of  any  foreign  ship  which  has  been  or 
can  be  measured  according  to  British  law,  the  tonnage 
as  ascertained  by  such  measurement  shall,  for  the  pur- 
poses of  this  section,  be  deemed  to  be  the  tonnage  of 
such  ship : 

**  In  the  case  of  any  foreign  ship  which  has  not  been 
and  cannot  be  measured  under  British  law,  the  sur- 
veyor-general of  tonnage  in  the  United  Kingdom,  and 
the  chief  measuring  officer  in  any  British  possession 
abroad,  shall,  on  receiving  from  or  by  direction  of  the 
Court  hearing  the  case  such  evidence  concerning  the 
dimensions  of  the  ship  as  it  may  be  found  practicable 
to  furnish,  give  a  certificate  under  his  hand,  stating 
what  would  in  his  opinion  have  been  the  tonnage  of 
such  ship  if  she  had  been  duly  measured  according  to 
British  law,  and  the  tonnage  so  stated  in  such  certifi- 
cate shall,  for  the  purposes  of  this  section,  be  deemed 
to  be  the  tonnage  of  such  ship." 

"  ArrangemerUa  ooneeming  liglUs,  sailing  ruUa,  sal- 
vage,  and  measurement  of  tonnage  in  the  case  of  foreign 
ships." 

Sect  57.  "  Whenever  foreign  ships  are  within  British 
jurisdiction,  the  regulations  for  preventing  collision 
contained  in  table  (C)  in  the  schedule  to  this  Act,  or 
such  other  regulations  for  preventing  collision  as  are 
for  the  time  being  in  force  under  this  Act,  and  all 
provisions  of  this  Act  relating  to  such  regulations,  or 
otherwise  relating  to  collisions,  shall  apply  to  such 
foreign  ships ;  and  in  any  cases  arising  in  any  British 
court  of  justice  concerning  matters  happening  within 
British  jurisdiction,  foreign  ships  shall,  so  far  as 
regards  such  regulations  and  provisions,  be  treated  as 
if  they  were  British  ships." 

Sect.  58.  "Whenever  it  is  made  to  appear  to  her 
Mijesty  that  the  government  of  any  foreign  country 
is  willing  that  the  regulations  for  preventing  collision 
contained  in  table  (C)  in  the  schedule  to  this  Act,  or 
such  other  regulations  for  preventing  collision  as  are  for 
the  time  being  in  force  under  this  Act,  or  any  of  the 
said  regulations,  or  any  provisions  of  this  Act  relating 
to  collisions,  should  apply  to  the  ships  of  such  country 
when  beyond  the  Hmits  of  British  jurisdiction,  her 


Majesty  may,  by  order  in  council,  direct  that  such 
regulations,  and  all  provisions  of  this  Act  which  relate 
to  such  regulations,  and  all  such  other  provisions  as 
aforesaid,  shall  apply  to  the  ships  of  the  said  foreign 
country,  whether  within  British  jurisdiction  or  not." 
For  the  report  in  the  Court  below  see  ante,  462. 

The  Queen*s  AdvocaU  (Sir  R.  Phillimore),  The 
Admiralty  AdvocaU  (Dr.  Travers  Twias),  IF.  JT. 
James,  Q,C,,  Dr.  Swahey,  Q.C.,  and  Clarkson,  for 
the  appeUants,  contended, 

That  no  limitation  of  liability  could  be  dairrved 
under  the  54th  section  of  the  Act  for  the  acts  of 
British  ships  out  of  the  jurisdiction.  The  Legisla- 
ture could  not  afiect  thp  natural  rights  of  foreigners 
except  as  to  jnatters  within  British  jurisdiction. 
Limited  liability  is  no  part  of  the  Common  Law  of 
Kugland,  and  only  exists  where  it  is  introduced  by 
statute,  and  no  statute  could  bring  foreigners  witHn 
it  for  acts  done  out  of  the  jurisdiction.  Accordingly, 
it  had  been  decided  that  a  foreign  vessel  wrongfully 
damaging  an  EngUsh  vessel  on  the  high  seas»  could 
claim  no  limitation  of  liability.  It  would  be  most 
inequitable  where  two  ships  came  into  collision  on  tha 
high  seas,  that  if  the  foreign  vessel  were  in  the  wnmg- 
it  should  be  answerable  with  unlimited  haidlity,  but 
if  the  English  vessel  were  wrong  its  liability  should  be 
limited  by  the  Act.    They  referred  to. 

Cope  V.  Doherty,  4  K.  &  J.  881  ;  s.  c  on  appeil, 

2  De  O.  &  J.  624  ; 
General  Iron  Screw  Collier  Company  v.  SckKr-' 

mann,  1  J.  &  H.  180  ; 
The  SaxoniOf  1  Yemon  Luahington,  410 ; 
The  Wild  Ranger,  1  N.  R.  132  ; 
The  Zollverein,  Swa.  96. 

The  moment  a  collision  occurs,  there  is  a  lien  vpon 
the  vessel  which  is  in  fault ;  and  supposing  the 
vessel  injured  to  be  a  foreign  one,  the  foreigner  imme- 
diately acquires  this  lien  to  the  extent  of  his  damage, 
and  cannot  be  deprived  of  it  by  the  municipal  hw  of 
this  country. 

The  54th  section  of  the  Act  has  the  word  "  fareign,** 
but  this  must  mean  not  foreign  vessels  aU  the  worM 
over,  whom  the  Court  cannot  legislate  for,  bat  /jreign 
vessels  within  the  jurisdiction,  or  in  respect  of  mat^ts 
arising  within  the  jurisdiction. 

They  declined  to  press  the  objection  which  they  had 
urged  in  the  Court  below,  that  the  owners  of  tb^ 
"  Amalia  "  were  bound  to  admit  their  liaHtity  bef.m 
the  petition  could  be  received — an  objection  which  lui 
been  overruled  by  the  Judge  in  the  Admiralty  Coort, 
ffill  Y.  Audus,  1  K.  &  J.  263. 

Brett,  Q.C.,  MUtoard,  and  Vernon  Luakh^oi^  for 
the  respondents,  contended, 

That  the  language  of  the  ''Merchant  Shipping  AK 
Amendment  Act,  1862,"  was  different  from  that  of  tb' 
*'  Merchant  Shipping  Act,  1854,'*  and  expna^y  iatn.- 
duces  the  tenn,  "  the  owners  of  any  ship,  nhKht-r 
British  or  foreign. "    The  cases  ondMr  tiM  kar  prior  t^ 
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1862  are  valuable  as  illastrations,  but  tliey  are  not 
precedents.  Here  the  Legislature  has  in^express  terms 
chosen  to  legislate  for  foreigners.  There  is  nothing 
inequitable  in  confining  foreigners  resorting  to  British 
tribunals  to  the  limits  within  which  our  Legislature 
enables  suitors  to  recover  damages.  They  commented 
on  and  distinguished  the  cases  above  cited. 

27  July,  1863. 

Lord  Chelmsford,  in  giving  the  opinion  of  the 
Committee,  said — 

For  the  proper  determination  of  this  question  it 
would  be  necessary  to  refer  to  coiresponding  provisions 
of  the  Merchant  Shipping  Act,  and  also  to  examine  the 
previous  decisions  upon  the  subject.   The  504th  section 
of  the  "Merchant  Shipping  Act,  1854,"  which  corre- 
sponds to  the  54th  section  of  the  *'  Merchant  Shipping 
Act  Amendment  Act,  1862,"  limits  the  liability  of  the 
owner  of  any  sea-going  ship  occasioning  loss  or  damage 
-without  his  fault  or  privity,  to  the  value  of  the  ship 
and  freight.  This  section  clearly  applied  solely  to  British 
ships.    The  decisions  upon  the  former  Act,  which  it  was 
necessary  to  notice,  were  Cope  v.  Doherty  (Joe,  eit, ),  General 
Iron  Screw  Company r.  Schurmann  (loe,  eU.\  and  the 
case  of  The  Wild  Ranger  (loe,  eit, ),   Cope  v.  Doherty  was 
«  case  of  collision  between  two  American  ships  on  the 
high  seas,  where  it  was  properly  held  that  there  could 
be  no  limitation  of  liability  under  the  504th  section  of 
•*  The  Merchant  Shipping  Act,  1854."    It  was  extra- 
ordinary that  any  question  should  ever  have  been 
raised  upon  a  case  of  that  description.   The  next  case, 
that  of  the  General  Iron  Screw  Collier  Company  v. 
Sdhurmann^  decided  that  where  a  British  ship  damaged 
a  foreign  ship  by  a  collision  within  three  miles  from 
the  shore  of  the  United  Kingdom  (i.^.,  within  British 
jurisdiction),  the  provisions  of  "The  Merchant  Ship- 
ping Act,  1854,"  limiting  the  liability  of  the  owner  of 
the  British  ship,  were  applicable.     The  case  of  The 
Wild  Banger  was  a  case  of  collision  upon  the  high 
seas  between  a  British  and  a  foreign  vessel,  in  which 
tlie  foreign  vessel  was  at  fault,  and  it  was  held  that 
the  foreigner  was  not  entitled  to  any  limitation  of  his 
liability.  It  thus  appeared  that  prior  to  "  The  Merchant 
Shipping  Act  Amendment  Act"  all  the  questions  which 
could  arise  in  cases  of  collisions  between  foreign  and 
British  ships,  in  which  the  British  ship  was  in  fault, 
had  been  decided,  except  the  case  then  in  question  ; 
but  against  the  right  of  the  British  owner  in  such  a 
<«ase  to  a  limitation  of  his  liability,  very  strong  obser- 
vations had  been  made  by  "Wood,  V.-C,  in  Cope  v. 
Doherty t  which  his  Honour  repeated  in  the  General 
Iron  Screw  Collier  Company  v.  Schurmann.    In  this 
-state   of  the  decisions,    "  The   Merchant   Shipping 
Act  Amendment  Act,  1862,"  passed,  and  instead  of 
the  words  "  no  owner  of  any  sea-going  ship,"  in  the 
504th  section  of  the  original  Act,  introduced  the  words 
in  the  54th  section  upon  which  all  the  difficulty  has 
arisen— viz. ,  "  the  owners  of  any  ship,  whether  British 
or  foreign."    As  to  the  contention  on  the  part  of  the 


appellants  that  although  the  word  "foreign"  could  not 
be  rejected  from  the  Act,  yet  the  words  "within 
British  jurisdiction,"  or  some  equivalent  words,  must 
be  implied  for  the  purpose  of  restricting  its  meaning, 
it  would  be  difficult  to  supply  restrictive  words  to 
this  section  in  the  partial  manner  proposed,  because 
the  intention  of  the  Legislature,  as  far  as  it  could  be 
collected  from  the  language  employed,  seemed  to  be 
to  place  British  and  foreign  ships  on  the  same  foot- 
ing. And,  besides,  this  qualification  of  the  word 
"  foreign  "  would  make  the  57th  section  (so  far  as  the 
words  "otherwise  relating  to  collisions  "  extended)  a 
mere  repetition  of  the  54th,  and  would  thereby  render 
it  wholly  unnecessary.  Assuming  the  word  "  foreign'* 
to  be  taken  without  the  restriction  contended  for,  in 
what  way  could  it  be  said  that  the  provisions  of  the 
54th  section  of  the  Act  interfered  with  what  are  called 
the  natural  rights  of  foreigners  ?  In  the  54th  section 
there  was  no  reference  to  the  Court  of  Admiralty,  or  to 
any  other  Court ;  but  a  mere  enactment  that  the 
owners  of  a  ship  occasioning  damage  or  loss  should  not 
be  answerable  in  damages  beyond  a  certain  amount. 
As  to  the  contention  of  the  appellants  that  a  lien  was 
acquired  upon  the  collision,  of  which  the  foreigner 
could  not  be  deprived  by  municipal  law, — suppose  the 
foreigner,  instead  of  proceeding  in  rem  against  the 
vessel,  had  chosen  to  bring  an  action  for  damages  in  a 
Court  of  law  against  the  owners  of  the  vessel  occasion- 
ing the  injury,  the  argument  arising  out  of  the 
acquired  lien  would  be  at  once  swept  away,  and  the 
rights  and  liabilities  of  the  parties  be  determined  by 
the  law  which  the  Court  would  be  bound  to  administer. 
And  it  might  be  asked,  what  bi*each  of  international 
law,  or  interference  with  the  natural  rights  of 
foreigners,  was  produced  by  the  Legislature  saying  that 
all  suitors  having  recourse  to  our  Courts  to  obtain 
damages  for  an  injury  from  a  person  not  himself 
actually  in  fault,  but  being  responsible  for  the  acts  of 
his  servant,  should  recover  only  to  the  value  of  the 
thing  by  which  the  loss  or  damage  was  occasioned, 
estimated  in  a  particular  manner  ? 

It  was  to  be  obsen'ed  that,  under  this  view  of  the 
54th  section,  the  foreigner  would  be  entiUed  to  the 
benefit  of  the  Act,  as  well  as  the  British  owner  of  a 
ship  occasioning  damage,  and  he  would  therefore  not  be 
exposed  to  a  more  extensive  liability  than  the  British 
subject. 

Some  littie  difficulty  might  still  remain  upon 
such  a  construction  of  the  54th  section  of  the 
Amendment  Act,  arising  out  of  the  words  of  the 
57th  and  58th  sections  of  that  Act.  If  the  words  in 
the  57th  section,  "  all  provisions  of  this  Act  relating 
to  such  regulations,  or  otherwise  relating  to  col- 
lisions ; "  and  in  the  58th  section,  "  or  any  provisions 
of  this  Act  relating  to  collisions,"  extended  to  the 
provisions  of  the  54th  section  as  to  limitation  of 
liability  in  damages  for  a  collision,  then  those  pro- 
visions would  apply  to  foreign  ships  only  when  they 
were  within  British  jurisdiction,  or  when  beyond  the 
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limits  of  British  jurisdictioii»  where,  for  the  purpose 
of  establishing  reciprocity,  an  order  in  council  had 
been  made,  directing  that  the  provisions  of  the  Act 
should  apply  to  the  ships  of  the  foreign  countiy.  But, 
looking  to  the  heading  which  immediately  preceded 
those  sections,  describing  the  sections  which  follow  as 
containing  "anangements  concerning  lights,  sailing 
rules,  salvage,  and  measurement  of  tonnage  in  the 
case  of  foreign  ships"  (none  of  which  subjects  applied 
to  the  limitation  of  liability),  and  considering  the 
language  of  the  57th  and  58th  sections,  the  words 
"relating  to  collisions  "  would  seem  more  naturaUy  to 
refer  to  regulations  respecting  collisions  themselves, 
than  to  provisions  which  are  applicable  only  after 
collisions  have  occurred,  and  are  but  a  consequence  of 
them. 

Their  Lordships  were  of  opinion  that  the  order  or 
decree  of  the  learned  Judge  of  the  High  Court  of 
Admiralty  was  right,  and  they  humbly  recommend  to 
Her  Mf^esty  that  it  be  afi^med,  and  that  the  appeal 
be  dismiBead :  but,  having  regard  to  the  groat  difficulty 
and  importance  of  the  question,  without  costs. 


r,  1863.    ) 


Brisk  v.  Lewis. 


liords  Jtifitices« 

5  June,  28  July, 

SolicUori  Lien — Talcing  Client  under  Ca.  So. 


Thi  lien  of  a  solicitor  on  costs  tsufarded  to  his  cUent 
is  not  discharged  by  taking  the  client  in  execution  under 
awrU  qfcau  sa. 

This  was  an  appeal  by  the  plaintiff  in  the  suit  from 
the  decision  of  Stuart,  V.-G.  (reported  an^  156),  made 
upon  the  petition  of  the  former  solicitors  of  the  plaintiff, 
whereby  the  petitioners  were  held  to  be  entitled  to  a 
lien  for  their  costs  upon  the  costs  payable  by  the 
defendant  to  the  plaintiff  under  the  decree  in  the 
suit,  notwithstanding  that  they  had  obtained  judg- 
ment at  law  against  the  plaintiff  for  the  amount  of 
their  costs,  and  had  token  him  in  execution  under  a 
Toit  of  ca,  sa, 

OreettCf  Q.C.,  and  Cotes,  for  the  appellant. 
The  debt  is   satisfied  by  taking   the   debtor  in 
ezficntion, 

8  Blackstone's  Oommentaries^  415  ; 
Foster  v.  Jackson,  Hob.  59  ; 
Bwmaby*s  Case,  1  Stra.  658 ; 
JBom  Y,  Mom,  Amb.  79  ; 
Taylor  y.  Waters,  5  M.  &  S.  104  ; 
1  &  2  Vict  c.  110,  s.  16  ; 
MovldUek  T.  CclUine,  5  Beav.  497  ; 
Morgan  y.  CvbUt,  8  £zch.  612  (<2tda(of  Pkcke,  B., 
ei6); 
^  ChiUonit.  Whifin,  8  Wils.  18  ; 
Cohen  y.  Ouminghfim,  8  T.  R.  128  ; 
Jauraide  y.  Parktfr,  80  L.  J.  Ex.  (N.  a.  287.) 
ThiD  debt  is  merged  in  the  judgment, 
Sfsforts  Okristy,  2  Deac  &  Ch.  155. 


A  solicitor  taking  aseourity  for  costs  abBndoiDslusJia, 

CoweU  y.  Simjpson,  16  Yes.  275  ; 

Batch  y.  Symes,  T.  &  £.  87. 
A  vendor  taking  a  bond  for  parchase-iiuiiiejiiiBitdflCt 
between  the  bond  and  his  equUable  lioii, 

Barker  y.  Smart,  8  Beav.  64. 
Attachment  is  not,  like  execution  nndffftfi&tf.,! 
satisfaction  to  the  creditor, 

Roberts  v.  Ball,  3  Sm.  &  G.  168 ; 
hence 

Lloyd  y.  Mason,  4  Ha.  132, 
does  not  govern  the  present  case. 
This  is  not  the  proper  method  of  enforaqg  tbelio, 

HoUrofl  v.  MamJby,  13  L.  J.  C.  P.  (x.  &)  208; 

Lloyd  y.  ManseU,  22  L.  J.  Q.  B.  (k.  a.)  M 

Brocksbamk,  for  the  defendant 

Bacon,  Q,0.,  and  Jessel,  for  the  selicitan. 
By  taking  the  debtor  in  execution  all  o&erTO&ediei 
under  the  judgment  are  barred,  bat  the  debt  jj  sot 
■extinguished, 

Bac  Ab.  "Execution,"  D.  395  (Gfrillim'ieiJ; 
Peacock  v.  Jeffery,  1  Taun.  426  ; 
Simpson  v.  Manley,  1  M.  &  S.  696 ; 
Taylor  v.  Waters,  he,  cU. ; 
Thompson  v.  Parish,  28  L.  J.  C.P.  (s.8.)158; 
overruling 

Beard  v.  McCarthy,  9  BowL  136 ; 
The  lien  rests  on  implied  contract, 
CovMy,  Simpson,  loc  dL  ; 
Richards  v.  PkUei  Cr.  &Ph.  82, 
and  can  only  be  superseded  by  express  eontnti 

The  lien  is  analogous  to  a  mort^^  vU  is  ^ 
lost  by  suing  the  mortgagor  on  Mb  coveiumt, 
Lloyd  v.  Mason,  loc,  eit, 

Qreene,  Q.  C,  .in  reply. 
Peacock  v.  Jeffery  and  Simpson  v.  Soaks,  «»«* 
ruled  by  Taylor  v.  Waters, 

Kotoht  Bkttoe,  L.J.,  said,  that  the  wlicitas  hid 
an  undoubtedHen  for  a  debt  which  was  still  ni»fi«fif^ 
unless  the  taking  of  the  debtor's  person  in  exeaiti® 
was  a  legal  satisfaction,  which  he  thon^fj**''  ^ 
A  mortgagee  might  sue  at  law  for  his  nwrW  ^7 
recover  judgment,  and  take  the  mortg^'s  person 
execution  without  losing  the  benefit  of  Ws  8ectmn| 
and  he  did  not  think  that  a  soUdtor  as  regaitteiJ* 
lien  was  in  a  worse  position  tiian  a  mortgig^ 

TuBNBR,  L.  J.,  said  that  two  oyectioni  Id  ^ 
made  to  the  claim  of  the  solioitocs— 1st,  tbi^ 
debt  was  meiged  in  the  judgment ;  2nd,  *^?^ 
tion  under  the  ea,  sa,  satisfied  the  debt  ^^ 
V.  M^  d«««d.ihat.  ««.mu.g  the  n^^l 
would  not  he  lost,  and  it  was  clearnpon  titt«B*®^ 
that  the  debt  msm  not  satisfied  by  the  ezscutioB.  ^ 
ease  of  Beards.  McCarthy  had  at  fiat  cw^'^ 
doubtin Jus nrind,  but  tiiat  case  had  b«i  <"*"* 
by  S^ompson  y.  Parish, 
Jtf»lu(e.-^Appeal^tiiion  di8miaMd«ift«*» 
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Lords  Justices.  |   ^0^,^^,  ^^  pmtchabd. 
23  JuNiB,  23  July,  1863. ) 

Administration  Suit — Bankruptcy — Joint  and 
Separate  Creditors  —  Priority — Practice  — 
Service, 

A  creditor  of  two  partners,  of  whom  one  died  possessed 
of  considerable  properly,  and  the  other,  after  the  death 
<if  his  partn^,  became  bankrupt,  received  a  dimdend 
cut  of  the  Joint  estate  which  was  fully  administered  in 
bankruptcy : — 

Held,-  that  he  teas  afterwards  eiUiUed  to  come  in  as  a 
creditor  for  the  part  of  his  debt  remaining  wnpaid  in  a 
suit  to  administer  the  estate  of  the  deceased  partner,  but 
was  entitled  to  be  paid  only  after  the  separate  debts  of 
the  deceased  partner  had  been  provided  for. 

Notice  of  order  for  setting  down  the  appeal  dropped 
into  a  letter-box  attetched  to  the  outer  door  of  plaintiff's 
diambers,  after  the  party  serving  it  had  called  several 
times  and  always  found  the  charnbers  dosed  :^^ 

Held,  to  be  good  service  on  plaintiff. 

The  question  in  dispute  arose  in  the  seveial  suits  to 
administer  the  estate  of  Adam  Lodge. 

Adam  Lodge,  vrho  died  in  1837,  had  preyiously 
carried  on  business  in  partnership  with  one  Bobert 
GLraves,  and  the  firm  hod  become  indebted  to  their 
bankers,  Messrs.  Moss  &  Co.,  in  a  huge  sum  of  money, 
which  debt  was  still  owing  at  the  time  of  Lodge's 
death.  After  that  event  Graves  became  bankrupt, 
and  Moss  &  Co.  proved  under  his  bankruptcy  and 
received  a  dividend  on  their  debt,  leaving,  however,  a 
large  balance  of  their  debt  remaining  unpaid.  Graves's 
estate  was  entirely  distributed  under  the  bankruptcy. 
Moss  &  Co.  accordingly,  after  deducting  the  dividend 
received,  proved  for  the  balance  against  the  estate  of 
Lodge,  under  the  decrees  in  the  present  and  the  col- 
lateral administration  suits.  The  separate  creditors 
of  Lodge  also  proved  their  debts  under  those  decrees, 
and  the  principal  question  involved  in  the  administra- 
tion, was,  whether  the  debt  proved  by  Messrs*  Moss  & 
Co.  ought  to  be  paid  out  of  the  estate  to  Lodge  pari 
passu  with  the  debts  proved  by  his  separate  creditors, 
or  whether  his  separate  creditors  ought  first  to  be  paid 
in  full,  and  the  debt  of  Moss  &  Co.  be  paid  only  out 
of  what  might  remain  of  the  estate  after  such  pay- 
ments. 

Stuart,  y.-C,  decided  in  favour  of  the  separate 
creditors.  His  judgment  will  be  foimd  in  the  report 
of  tho  case  in  the  Court  below,  1  N.  E.  53i« 

A  question  also  arose  in  the  Court  below*  as  to  the 
priority  of  costs  between  the  different  parties,  but  as 
their  Lordships  decided  that  the  costs  ought  to  be  paid 
out  of  the  assets  before  the  debts,  that  question  became 
immaterial,  and  was  arranged  by  consent. 

Sauthgate,  Q.C.,  and  Druce,  for  Messrs.  Moss  &  Co. 
the  appellants,  contended  that  they  were  entitled,  in 
tha  absence  of.any  joint  estate,  to  be  paid  pari  passu 


with  the  other  sepamte  creditors  of  Lodge,  as  their 
debt  was  joint  and  several 
They  cited  and  commented  on, 

Cowell  V.  Sykes,  2  Buss.  191 ; 

Sadler  v.  Jackson,  15  Yes.  52  ; 

WUkmsom  v.  Henderson,  1  M.  &  E.  082  ; 

Ex  parte  Kennedy,  2  De  G.  M.  &  G.  228  ; 

Ex  parte  Kensington,  14  Yes.  447  ; 

DevayTies  v.  Noble,  1  Mer.  6^Q  \ 

Ex  parts  Oeller,  2  Madd.  262  ; 

Ex  parte  Bauerman,  8  Deac.  476  ; 

Ex  parte  Birley,  1  M.  D.  &  D.  387  ; 

Ex  parte  Kendall,  17  Yes.  519  ; 

ExparU  Clay,  1  Mont  Part.  223. 
The  question  to  be  considered  in  the  present  case  is 
not  whether  there  was  a  joint  estate  at  the  time  of  the 
testator's  death,  but  at  the  date  of  the  decree, 

Ridgway  v.  Clare,  19  Beav.  111. 

Bacon,  Q,C.,  and  Kay,  for  the  executors  (as  to 
priority  of  costs). 

Matins,  Q.O.,  and  Woodroofe,  for  Bobert  Morrell, 
the  separate  creditor  of  Adam  Lodge,  took  their  stand 
on  the  principle  laid  down  in. 
Gray  v.  ChisweU,  9  Yes.  116. 

They  commented  on  the  cases  cited  above,  contested 
the  construction  put  on  the  case  of  Ridgway  v.  Clare 
by  the  counsel  for  the  appellants,  and  argued,  i£ 
there  has  been  any  joint  estate,  it  is  immaterial  when, 
it  was  exhausted. 

Bruce,  in  reply. 

In  the  course  of  the  arguments  it  appeared,  on  the 
vivd  voce  evidence  of  a  clerk  to  the  appellants' 
solicitor,  that  a  notice  of  the  order  for  setting  down 
the  appeal  had  been  dropped  by  him  into  a  letter-box 
attached  to  the  outer  door  of  the  plaintiff's  chambers^ 
after  he  had  called  seven  times,  and  on  each  occasion 
had  found  the  chambers  closed.  Their  Lordships,  with- 
out further  evidence,  held,  that  there  was  a  reason- 
able presumption  that  the  notice  had  come  to  the  hands 
of  the  plaintiff,  and  declared  it  to  be  a  good  service. 

23  July,  1863^ 

TuBNEB,  L.J.,  said,  that  the  question  as  to  the 
rights  of  joint  creditors  against  the  estates  of  de- 
ceased partners,  had  always  been  felt  to  be  one  of 
much  difficulty,  but  fortunately  authorities  rendered 
it  unnecessary  for  their  Lordships  to  consider  the 
grounds  on  which  the  question,  if  untouched  by  the 
cases,  ought  to  be  decided.  It  had  long  been  settled 
in  Bankruptcy  that  the  joint  estate  was  to  be  applied 
in  payment  of  the  joint  debts,  and  the  separate  estate 
in  payment  of  the  separate,  debts  any  surplus  that 
there  might  be  of  either  estate  being  carried  over  to 
the  other.  That  rule  might,  perhaps,  proceed  upon  the 
ground,  that  the  joint  estate  was  clearly  liable,*  both  at 
Law  and  in  Equity,  for  the  joint  debts,— at  Law,  by 
reason  of  the  survivorship ;  in  Equity,  by  virtue  of  the 
rights  of  the  partners  inter  se  to  have  it  so  applied — 
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and  the  separate  estate  was  as  clearly  liable  both 
at  Law  and  in  Equity  for  the  separate  debts.  Conse- 
quently, the  carrying  over  the  surplus  of  the  one 
estate  to  the  other,  although  it  might  not  strictly  work 
out  the  rights,  perhaps,  afforded  the  best  means 
of  adjusting  the  complications  which  arose — (1st)  from 
the  joint  estate  being  liable  to  the  separate  debts,  only 
80  far  as  the  interest  of  the  partners  from  whom  the 
debts  were  due  might  extend ;  (2nd)  from  the  separate 
estates,  if  taken  for  the  joint  debts,  having  recourse  over 
against  the  joint  estates  ;  and  (8rd)  from  the  equities 
existing  between  the  partners ;  but  whether  that  rule 
was  strictly  correct,  it  was  not  for  them  to  say.  It  had 
nndoubtedly  been  adopted  and  acted  upon  by  successive 
Chancellors  for  a  very  great  length  of  time,  and  could 
not  now  be  altered  by  their  Lordships. 

According  to  that  rule,  therefore,  joint   creditors 
took  the  surplus  of  the  separate  estates  only  after  pay- 
ment of  the  separate  debts.     Now  the  jurisdiction  in 
Bankruptcy  was  equitable  as  well  as  legal.    The  rights 
of  creditors,  therefore,  as  settled  in  Bankruptcy  must 
be  taken  to  be  settled  with  reference  to  their  equitable 
as  well  as  to  their  legal  rights,  and  that  being  so, 
that  rule  must,  as  it  seemed  to  his  Lordship,  be  held 
to  apply  no  less  to  cases  in  which  estates  fell  to  be 
administered  in  Equity,  than  to  cases  in  which  they 
fell  to  be  administered  in  Bankruptcy.    Accordingly,  in 
Chray  v.  ChisioeU,  {loc.  eit )  the  joint  creditors  were  only 
let  in  upon  the  separate  estate  after  payment  in  full  of 
the  separate  debts,  and  that  case  had  been  constantly 
recognised  and  treated  as  having  been  well  decided. 
It  was  so  recognised  and  treated  by  Lord  Eldon  in 
Ex  parte  Kendal  {loc.   cU,),  by  Sir  William  Grant 
in  Devaynes  v.  Noble,  Sleech*s  Case  (loc.   cU,),  and 
again  in  ViUliamy  v.  Noble  (3  Mer.  619) ;  by  Lord 
Brougham  on  the  appeal  in  Bevaynes  v.  Noble  (2  Buss. 
&  M.  505)  ;  and  by  Sir  John  Leach  in  Wilkmsan  v. 
Henderson  (loc.  cit.).     That  view  of  the  rights  of 
joint  creditors  against  the  separate  estates  of  deceased 
partners  was  also  borne  out  by  the  form  of  the  decree  of 
the  Court  in  such  cases,  of  which  Fisher  v.  Farrington 
(Seton  on  Decrees,  280,  2nd  ed.*)  was  an  instance ; 
and  it  was  strengthened  furtlier  by  the  consideration, 
that  if  the  joint  creditors  were  permitted  to  resort  to 
both  the  joint  and  separate  estates,  they  were  let  in 
upon  two  funds,  whilst  the  separate  creditors  were 
limited  to  one  only. 

It  was  said,  however,  on  the  part  of  the  appellants, 
that,  in  the  cases  referred  to  above,  there  was  joint 
estate  remaining  to  be  administered  ;  and  the  further 
rule  in  Bankruptcy  that  joint  creditors  might  prove 
against  the  separate  estate,  when  there  was  no  joint 
estate  and  no  solvent  partner,  was  relied  upon  in  sup- 
port of  the  appeal,  and  contended  to  be  applicable  in 
the  present  case  ;  but  in  the  present  case  there  had  been 
joint  estate,  and  the  above  rule  would  be  applicable 
only  if  it  could  be  made  out  that  the  joint  creditors 


were  entitled  in  bankruptcy,  when  the  joint  estate  had 
been  ex?iaus(ed,  to  come  upon  the  separate  estate  for 
so  much  of  their  debts  as  might  not  have  been  satisfied 
out  of  the  joint  estate. 

His  Lordship  did  not  think,  however,  that  the  nle 
in  bankruptcy  had  ever  been  carried,  or  could  be 
carried,  to  that  length.  If  it  were,  he  did  not  see  hew 
any  dividend  could  be  paid  out  of  the  separate  estate 
until  the  joint  estate  was  exhausted,  as  it  would  depend 
upon  the  produce  of  that  estate,  whether  the  joint 
creditors  would  come  in  upon  the  separate  estate ;  and 
besides,  if  such  an  effect  were  given  to  that  rule,  thd 
consequence  would  be,  as  already  pointed  out,  that  the 
joint  creditors  would  have  a  double  fiind  to  resort  to, 
while  the  separate  creditors  could  resort  to  one  fund 
only,  which  would  hardly  be  conformable  to  the 
ordinary  rule  of  making  a  just  'and  equal  distribution. 

The  cases  cited  on  the  part  of  the  appellants  in  sup- 
port of  their  contention  on  this  point,  did  not  seem  t> 
his  Lordship  to  bear  out  their  argument.  In  Cov!tU 
V.  Sykes  (loc.  cit.)  there  was  not,  and  never  had  been» 
any  joint  estate.  Fx  parte  Geller  {loc  cit. )  was  the  case 
of  a  pledge.  Fx  parte  Fauerman  {loc  eit.)  went  no 
further  than  that  the  right  of  the  joint  creditor  to  pro- 
ceed against  the  separate  estate,  where  there  was  no 
joint  estate,  was  not  destroyed  by  a  partner  who  had 
become  insolvent,  having  been  solvent  for  a  limited 
time ;  and  he  saw  nothing  in  the  case  £x  parte  Birlcy 
{loc.  eU.)  which  could  at  all  help  the  appeIUnt& 
It  was  suggested  on  their  part,  that  the  right  of 
the  joint  creditor  to  be  paid  out  of  the  separate 
estate  where  there  were  no  joint  assets,  arose  from 
the  debt  being  joint  and  several,  and  this  mi^t  well 
be  80 ;  but  the  debt  was  several  in  Equity  only,  and 
it  did  not  follow  that  because  there  was  a  several 
debt  in  Equity,  the  Court  would  give  the  same 
effect  to  it  as  if  it  was  to  all  intents  and  purposes  a 
separate  debt.  The  doctrine  of  marshalling  was  also 
sought  to  be  called  in  aid  on  the  part  of  the  appellant, 
but  Lord  Eldon  seemed  to  bim  to  have  disposed  of  that 
view  in  Fx  parte  Kendal  (loc.  cit.). 

Upon  the  whole  case  his  Lordship's  opinion  was, 
that  the  Vice-Chancellor's  conclusion  upon  that  point 
was  correct,  and  ought  to  be  affirmed. 

Knight  Bbuce,  L.J.,  said  ho  concurred  witk  the 
Lord  Justice  Tumer^s  conclusion,  although  at  first  his 
opinion  had  fluctuated. 


Lords  Justioes. 

23,  24  July,  1863. 


The  Eastern  Countik 
Railway  Coilpa>*t  f. 
Eastern  tTxtov  Bail- 
way  COMPAKT. 


•  Omitted  in  the  third  edition. 


Duty  of  Arbitrator — Delegation — . 
in  tlte  absence  of  FarHet^ 

An  arbitrator,  to  whom  a  qustUcm  ^ 
referred  **tobe  determined  on  tkt 
certain  accounts  prepared  by  0  d^  ^^ 
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suhmiUed  the  aUUemnUa  and  accounts  fumiahed  to  him 
hy  the  parties  toC^  Co.,  and  mode  his  award,  founded 
on  (he  r^xfrt  of  C  &  Co,,  vrithoui  eonimunieoHng  such 
report  to  the  parties : — 

Held  (1),  thai  he  had  unduly  delegated  his  functions; 
(2),  that  (he  report  of  C  is  Co,  was  evidence,  upon  which 
each  party  had  a  right  to  he  heard. 

This  was  a  motion  to  set  aside  an  award  which  had 
heen  made  a  mle  of  Court,  and  to  discharge  an  order 
of  Wood,  y.-C,  refusing  a  similar  motion  with  costs, 
see  amte,  441. 

By  an  agreement  made  between  the  Eastern  Counties 
and  Eastern  Union  Railway  Companies  certain  ques- 
tions of  account,  which  were  left  unsettled  by  an  Act  of 
Parliament  amalgamating  the  companies,  were  referred 
to  an  arbitrator  to  be  determined  by  him  upon  the 
principles  adopted  in  certain  accoxmts  prepared  by 
Coleman  &  Co.,  accountants. 

The  discussion  before  the  arbitrator  was  conducted 
as  follows  : — one  side  submitted  a  written  statement  of 
their  claims ;  the  other  side  replied  by  another  written 
statement.  The  former  replied  in  like  manner,  and 
so  on. 

The  arbitrator  then  submitted  the  whole  of  the 
statements  to  Coleman  &  Co.,  and  requested  them  to 
examine  the  accounts  of  the  Eastern  Union  Company ; 
and,  upon  receiving  their  report,  made  his  award  in 
accordance  with  their  report  without  any  further  com- 
munication with  the  parties.  The  principal  ground 
upon  which  the  motion  was  founded  was  the  allied 
irregularity  of  the  arbitrator, 

1st  In  delegating  the  decision  of  the  question  to 
Coleman  &  Co. ;  and, 

2nd.  In  receiving  and  acting  upon  their  report  in 
the  absence  of  the  parties. 

The  Solicitor-General,  Daniel,  Q,C,,  and  Bird,  in 
sapport  of  the  motion. 

The  arbitrator  never  looked  into  the  accounts,  which 
-were  a  material  part  of  the  case.  The  awaid,  there- 
fore,  is  the  award  of  Coleman  &  Co.,  and  the  case  is 
not  within  the  rule  laid  down  in 

Anderson  v.  Wallace,  3  a.  &  Fin.  41. 
As  to  the  second  objection  they  cited. 
Walker  v.  Frotnsher,  6  Ves.  70 ; 
Ddbson  v.  Qroves,  6  Q.  B.  287 ; 
Harvey  v.  SheUon^  7  Beav.  455. 

JioU^  Q.C,,  and  Knox  Wigram,  eonird. 
The   agreement  having  fixed  the  principle  upon 
which  the  question  was  to  be  decided,  the  arbitrator 
wa3  justified  in  consulting  the   accountants  as  to 
details. 

The  appellants  knew  that  Coleman  &  Co.  were  in- 
vestigating the  accounts,  and  did  not  apply  to  be 
allowed  to  see,  or  comment  upon,  their  report  They 
are,  therefore,  bound  by  acquiescence. 

The  SolicUoT'General,  in  reply. 


The  award  was  issued  before  the  appellants  knew 
that  Coleman  &  Co.  had  made  their  report. 

Enioht  Bbuce,  L.J.,  said,  thatwith  the  best  inten- 
tions on  the  part  of  the  arbitrator,  there  had  been  an 
extent  of  delegation,  in  matters  mainly  of  account,  to 
professional  accountants,  not  justified  by  the  terms 
of  the  reference. 

The  arbitrator  having  received  from  the  accountants 
what  must  be  considered  as  evidence,  it  was  the  right 
of  each  party  to  know  what  that  evidence  was,  and  to 
be  heard  upon  it,  with  the  view  of  showing  errors,  if 
any,  in  the  accountants*  view  of  the  facts. 

TuBNER,  L.J.,  said,  that  he  had  reluctantly  come  to 
the  conclusion  that  the  award  could  not  stand.  The 
appellants  had  a  right  to  be  heard  before  the  arbitrator 
upon  the  report  of  the  accountants,  whom  they  had 
allowed  to  investigate  their  accounts,  and  also  upon 
the  question  how  far  the  principle  agreed  upon  by  the 
reference  was  applicable  to  the  several  items  of  the 
account ;  but  they  had  had  no  opportunity  of  being 
heard  on  either  of  these  points.  The  objection  that 
they  ought  to  have  applied  for  a  hearing  was  met  by 
the  fact  that  the  award  was  issued  in  such  a  manner 
as  to  take  them  by  surprise. 

The  delegation  by  the  arbitrator  had  been  too  great, 
the  decision  of  the  whole  matter  having  been  virtually 
left  to  the  accountants. 

Minute, — Discharge  the  orderof  the  Vice-Chancellor, 
and  set  aside  the  award  without  prejudice  to  any 
question. 


I.  J 


HOWELLB  V.  JeITKINS. 


IiordB  Justices. 

28  June,  25  July,  1863. 

Will — Election — Eights  of  disappointed 

Devisees, 


Jf  a  person  he  put  to  election  and  renounce  the  heneJUs 
conferred  on  him  hy  a  will,  such  henefits  must  he  applied 
to  compensate  the  disappointed  devisees  or  legatees  in 
proportion  to  the  henefits  of  which  they  are  deprived  hy 
theelection. 

This  case  came  on  by  way  of  appeal  from  the  decision 
of  Wood,  V.-C,  reported  1  N.  R.  469. 

The  facts  of  the  case  are  stated  in  the  previous  reports, 
1  N.  R  17,  469,  and  more  fully  in  2  J.  &  H.  706. 
It  may  be  mentioned,  however,  that  the  will  of  Lewis 
Jenkins  directed  that  in  case  either  WiUiam  or 
Elizabeth  Jenkins  shoidd  die  without  leaving  issue, 
the  share  of  the  one  so  dying  should  go  over  to  the 
other  of  them. 

WiUcoek,  Q,C.,  and  F.  /.  Wood,  appeared  for  the 
defendant  Elizabeth  Jenkins,  and  repeated  the  argu- 
ments used  on  the  previous  occasion. 

Without  calling  on 

W,  Jf.  JcmeSf  0.(7.1  and  Freeling,  for  the  plaintifib. 
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Their  Lobdships  were  of  opinion  tiiat  the  deeiBion 
of  the  Yice-Chanoellor  was  coitect  in  principle.  If  a 
person  elected  to  take  against  a  will,  the  share  of  the 
testatoi's  property  renounced  by  him  most  go  to  com- 
pensate those  who  were  disappointed,  in  proportion  to 
tiie  benefits  of  which  they  were  depriyed  by  the 
election. 

It  was  then  pointed  oat  by  PreMng  that  in  dcsw- 
ing  up  the  minntes  a  miatakft  had  been  made  as 
to  the  amonnt  of  interest  to  be  taken  by  Elizabeth 
Jenkins  in  event  of  William  Jenkins  electing  to  take 
against  the  wilL  If  William  Jenkins  had  elected  to 
take  under  the  will,  three  fonrths  of  Tyr-y-Wain 
would  have  become  divisible  equally  between  him  and 
Elizabeth;  each,  therefore,  would  have  got  three- 
eighths.  By  the  election  of  William  Jenkins  to  take 
against  the  will,  Elizabeth  would  become  entitled  only 
to  a  vested  interest  in  one  fourth,  and  a  contingent 
interest  in  another  fourth :  she  would  be,  therefore, 
disappointed  to  tiie  extent  of  a  vested  interest  in  one- 
eighth,  liable  to  be  divested  in  the  event  of  her  dying 
without  issue,  and  of  a  contingent  interest  in  anotiier 
eighth,  which  would  have  become  hers  in  event  of 
William  Jenkins  dying  without  issue. 

It  was  arranged  that  the  case  should  stand  over  till 
after  WHliam  Jenkins  should  have  made  his  election. 

25  July,  1868.        ' 

William  Jenkins  having  elected  to  take  against  the 
will,  it  was  ananged  that  the  minute  should  stand  as 
follows  : — 

MintUc — ^The  defendant  William  Jenkins,  by  his 
counsel,  electing  to  renounce  all  benefits  given  or  de- 
vised to  him  by  the  will  of  Lewis  Jenkins,  this  Court 
doth  declare  that  three  fourth  parts  of  the  farm  called 
Peddle  belong  to  the  plaintifis,  and  the  remaining  one 
fourth  thereof  belongs  to  the  defendant,  William 
Jenkins.  And  that  one  fourth  of  the  &rm  called  Tyr- 
y-Wain  belongs  to  the  plaintiff,  and  one  other  fourth 
part  thereof  belongs  to  the  defendant,  William  Jen- 
kins^ and  that  one  other  fourth  part  thereof  belongs  to 
the  defendant^  Elizabeth  Jenkins,  subject  to  the 
limitation  in  the  said  will  contained  of  the  last  men- 
tioned one  fourth  to  the  defimdant^  WiUiam  Jenkins, 
in  event  of  the  death  of  the  said  Elisabeth  Jenkins 
without  leaving  issue  living  at  the  time  of  her  death. 

The  following  inquiry  was  directed,  viz.,  an  inquiry 
what  are  the  respective  values  of  the  one  fourth  of  the 
fuoL  called  Fedole,  of  which  the  plaintifib  have  been 
deprived  by  the  election  of  the  defendant  William 
Jenkins,  and  of  the  vested  inteiest  of  the  defendant 
Elizabeth  Jenkins,  in  one  eighth  of  the  faim  csUed 
T^-y- Wain,  and  her  contingent  interest  in  one  other 
eigihth  part  of  the  same  farm,  of  which  she  has  been 
deprived  by  the  like  election. 

And  it  is  ordered  that  aU  the  estate  and  interest  to 
which  the  defendant,  William  Jenkins,  would  have 
beenentllled  in  Ihe  said  fiinn  called  Tyr-y-WWn  under 


the  said  will,  and  which  has  been  xeonoomced  by  >>^tw^ 
be  apportioned  between  Ihe  plaintiffa  and  the  de- 
fendant, Elizabeth  Jeddns,  in  pBop<irtion.to  the  vilses 
found  upon  the  said  inquiry. 


V 

ICasteroftheBoUfl.  1  sykm  «.  Shkam. 

20,  23  JtJLT,  186S.       J 

Trud  for  Sale  mth  oovuent — Deaihcf  <m€€f^ 

Persons  to  oonsenL 

A  tesUUoTf  after  demising  real  ssUUe  to  trusUes  upm 
trust  to  sell  and  hold  the  proceeds  ink  inui/or  his  sons 
and  daughters^  declared  that  no  sale  tkauld  be  made 
tirithoiU  the  consent  of  his  sons  asui  daughten,  Bya 
evhsequmi  clause  of  his  toiU  he  settled  the  than  of  tacK 
son  and  daughter  upon  hitn  or  her  and  hie  or  her 
issue: — 

Held,  that  the  trustees  could  not  sell  after  the  death 
of  one  of  the  daughters  with  the  cotuurreaee  of  tiU. 
surviving  children  and  of  the  person  dbseleUebf  entitled 
to  the  deceased  daughUr's  share. 

This  was  the  hearing  of  a  suit  for  specific  pedbnn* 
ance,  in  which  the  only  question  was,  whether  the 
plaintiffs,  who  were  the  trustees  of  Edward  Sjkea's 
will,  were  still  capable  of  exerdsing  a  tiiisl  for  sale 
given  to  them  by  the  wilL 

Edward  Sykes,  by  his  will,  dated  the  I9th  of 
September,  1857|  devised  all  his  resl  eatato  and 
bequeathed  the  residue  of  his  penonal  estate  to  ^ 
pluntiffs,  his  sons  Edward  and  John,  and  his  son-in* 
law  Bichazd  li'ewlove,  "upon  trast  to  sell  my  nal 
estate,  together  or  in  parcels,  by  public  auetiaa  or 
private  contract,  and  ^to  convert  or  get  in  my  re^- 
duary  personal  estate,  or  continue  the  aama  on  ths 
securities  in  which  the  same  may  be  investod*  aad 
invest  the  moneys  to  arise  ttam  snoh  zeal  esfeata  ad 
residuary  personal  estata-"  an  therein.  metttuDoed; 
''andaa  to  the  moneya  to  arise  as  aibraadd,  and  tha 
stocks^  funds,  and  securitiea  vharaoa  the  same  shall 
be  invested,  in  trust  for  my  sans  and  ^^^-gf**— ^  sub- 
ject to  the  trusts  hBreinalter  contained.  NessrAeiess, 
I  declare  that  no  sals  of  mijfrsalerpersenUsetnte  or 
any  part  thereof  shall  he  made  vrithoui  ihe  emasai  ta 
writing  of  my  sons  asid  daagktsrs  ate  whtt^ssr  eowrf 
or  sole,  and  that  my  said  trustees  or  trustee  with  sodi 
consent  as  aforaaaid  ahall  have  totter  a-  dnentaaDsy 
power  to  postpone  for'sndL  periDd  as  to  than  or  hsa 
shall  seem  eiq»edient^  tha  oanvenion  or  gettk^  is  st 
any  part  of  my^  xasidaary  pennnai  estate ;  hat  lbs 
unsold  real  estate,  and  outstanding  persooal 
shall  be  aobjeot  to  tha  tnnts  hsniiiaftar 
conceraing  the  moneysy^stDcki^  ftmds^  and 
aforesud,  and  tha  rents  and  yeaify  pradnsvUMMf  bs 
deemed  annual  inoame,  and  snoh  mbI  ssMMhdl  he 
transmissible  as  personal  estate  undsr 
trust  hereinafter  contained.** 
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Aiii^  the  testftto  dedaied  that  his  trustees  should  person  whose  consent  ww  reqaired  had  beeome,  by 


retain  the  share  of  each  son  or  daa^ter  npon  certain 
trusts  for  tiie  benefit  of  sach  son  or  danghter  during 
his  or  her  life,  and  after  his  or  hsr  decease  npon  trast 
for  t^e  issue  of  such  son  or  daughter  as  he  or  she 
Aould  appoint;  and  in  default  of  appointment  in  trust 
for  his  or  her  children  equally ;  and  if  no  olject  of  the 
preceding  trust  should  acquire  a  vested  interest,  then 
as  such  son  or  daughter  should  appoint  by  will,  and 
in  de&ult  of  appointment  in  trust,  for  the  persons 
who  would  be  entitled  to  the  personal  estate  of  such 
son  or  daughter,  if  heorsha  should  die  intestate  and 
unmarried. 

And  the  testator  empowered  the  trustees,  notwithr 
standing  the  trust  for  sale  thereinbefore  contained, 
in  their  discretion,  or  at  the  request  of  the  objects 
beneficially  interested,  to  allot  his  real  and  personal 
estate,  or  any  part  or  parts  thereof,  to  any  object  or 
objects  of  the  trusts  thereinbefore  contained  in  favour 
of  his  children  and  issue,  in  full  or  in  part  satisfaction 
of  the  share  or  respective  shares  of  suck  object  or 
objects  under  the  same  trusts.  And  the  testator 
appointed  the  plaintiffs  his  executoTB. 

The  testator  died  on  the  2nd  of  October,  1858, 
and  his  will  was  proved  by  the  plaintiffa^  at  the 
District  Begistiy  of  Wakefield,  on.  th&  17th.  of  May, 
1859. 

The  testator  left  sev^n^  children  him  smaiving,  all 
of  whom  attained  twenty-one. 

Elizabeth  Kewlove,  one  of  the  testator's  dan^ters, 
died  on  the  27th  of  December,  1860,  without  having 
ever  had  any  issue.  By  her  will,  dated  tha  Ist  of 
May,  1860,  she  had  appointed  all  the  resL  and  per- 
sonal estate  which  she  had  power  to  dispose  of  to  her 
husband,  the  plaintiff  Bichard  Ncfwlove.  Thetestator^s 
six  other  children  were  the  persons  entitled  to  her 
share  in  default  of  appointment. 

On  the  Slst  of  Hay,  1862,  the  plaintifis  agreed  to 
sell  part  of  the  testator^s  property  ta  the  defendant. 
The  conlzaet  contained  a  stipulation  that^^  as  the  ven- 
dors were  trostees  seUing  under  a  trust  for  sale^  the 
concnicaace  of  the  paities  hanefidally  introested-  ahonld 
not  be  required. 

This  contcact  was.  entend  into:  witti  the  conseiit 
of  all  the  surviving  childrpn. . 


his  bankruptcy,  incapable  of  consenting,  the  con- 
currence of  the  assignees  cured  the  defect, 

Holdawofih  v.  Qoow^  29  Beav.  111. 
They  also  relied  upon  the  above-mentioned  stipulation 
in  the  contract 

Splwifn^  Q.a,  and  T.  C,  Wrighi^  for  the  defendant, 
oimti%  objected  that  the  trustees  could  not  exercise 
their  power  of  sale  without  the  consent  of  all  the 
testator's  children  living  at  his  death,  and  that  it 
was  now  impossible  to  obtain  the  consent  of  Elizabeth 
NewlovB :  and  contended  that  unless  the  concur- 
rence  of  aU  the  persons  beneficially  interested  in  all 
the  shares  could  be  obtained,  the  tenns  of  the  trust 
for  sale  must  be  strictly  complied  with, 
JdhnsUnu  v.  BaJber^  8  Beav.  283  ,- 
Ptaret  v.«  Qardmar^  10  Haxe,  287,  291. 

SouihgatB,  Q,C.t  in  reply. 

2SJULT,  1868. 

Thb  Mastsb  07  TBS  BoUQB  said  that  he  had  un« 
willingly  come  to  the  conclnaon  that  the  plaintiffs' 
were  not  entitled  to  a  decree  for  spedfio  performance. 
The  trust  for  sole  was  qualified  by  the  subsequent 
dedaiation  that  no  sale  should  be  made  without  the 
consent  of  the  testator's  sons  and  daughters,  which 
must  be  taken  to<  moan  ctU  his  sons  and  danghten. 
The  only  queatian  was,  whether  the  &ct  of  one  of  the^ 
dau^tera  being  dead  rendered  her  consent  unneces*- 
ssry.    If  she  were  alive  and  refused  to  consent,  it  waa 
dear  that  the  trustaes  would  not  have  had  power  to^ 
selL    He  was  of  opinion  that  the  tniBtfiir  sale  did  not 
arise,  unless  the  sale  wwe  effected  with  the  consent  of 
oU  the  sons  and  dan^ters^  and  that  the  death  of  any 
one  of  Ihem  rendered  the  tzost  incapable  of  arising. 
This  might  be  an  absurd  disposition  for  the  testator 
to  make,  but  he  had  power  to  make  it.    If  all  the 
eutuia  ^pus  tnifAnit  had  been  capable  of  cononrring;  the 
case  might  be  different.    The  biU  must,  thsre&re,  be 
dismiBsed  witii  costs. 


Master  of  th0  Bollfl.  \  b^oad  v.  Skehl 

21,  23  Jglt,  1863.       i 
Mtnigage'-'SUpuiationf^r  CoUateral  Advamtag^ 
— Auctioneer — Cirnimimon — Cotts. 

A  martgageeeannct,  oiihBimswhmhsadwineBshU 
mtnwy,  $l/bpulceu  for  m  adm/Oxs^ 
oui  of  his  mortgage.  Thertfore,  whore  awiUoneorSf  (U 
ths  time  of  adoametng  their  tfi/oneig  upon  mortgage, 
sUpulated  for  an  auOoritg  to  eonduU  the  sale  of  the 
estate,  amd  for  a  commistim  of  fil.  per  osnt.  upon  the 
amount  of  the  purchase-money,  over  and  above  As  t«- 
pafment  of  prineipail  and  interest: — 

Held,  that OiechargBfifroomnvission was  not eovered 


Southgaie,Q.a,  andDuskwison^  for  the  phdntiA, 
contended,  that  they  could  make  agood  title  with  the 
ooncunenoe  of  the  six  sunivhig  children  and  of  the 
j^zson  absolutaly  entitled  to  Mrs.  Newlove's  share. 
The  clause  requiring  the  consent  of  the  sons  and 
daogbten  must  be  oonstmad  coasisfeently  with  the 
ojiddent  intention  of  tiie  testator^  that,  the  property 
was  to  be  sold  in  soy  event  *' ICy  sons  and  dauij^ters,'' 
xnightonly  meaa  such  of  them  as  should  for  the  time 
being  be  Uving,  or  tiie  oensent  of  eaoh  son  or  dau|^iter 
mig^t  be  only  required  for  tiw  sale  of  his  or  her  own 
aharau  Itwasatnist  forsal%  notapower.  "Ji^nam  l^&t^semriigr  dui,9meea!penee  having  h^ 
tha  easa  of  »powsv  it  has  bean  held  that,  where  a  in  taking  preliminary  steps  to  seU,  a  rnftrenee  to 
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Chambers  'was  directed  to  ascertain  the  value  of  the 
services  rendered  under  the  contra^U, 

The  mortgagor  having^  before  bill  filed,  tendered 
principal  and  interest,  and  201.  for  the  ino/Hgagees* 
services,  the  Court  gave  no  costs  up  to  the  Tiearing,  and 
reserved  future  costs. 

The  plamtiffs  in  this  case  were  London  anctioneers, 
and  the  defendant  a  brickmaker  and  farmer,  canying 
on  business  at  Sorbiton  Hill,  Eingston-upon-Thames. 
In  the  month  of  September,  1861,  the  plaintiffs  made 
an  advance  to  the  defendant  of  a  sum  of  200?.,  which 
was  secured  by  an  equitable  mortgage  of  a  piece  of 
land,  known  as  the  Park,  Surbiton  Hill,  under  a 
memorandum  of  agreement,  which,  so  far  as  is  mate- 
rial, was  in  the  words  and  figures  following  : — 

"Memorandum  of  agreement  made  this  30th  of 
September,  1861,  between  Peter  Broad  and  Taylor 
Pritchard,  of  28,  Poultry,  in  the  city  of  London,  auc- 
tioneers, and  John  Selfe,  of  Surbiton  Hill,  in  the 
county  of  Surrey.  In  consideration  of  the  plaintiffs 
Broad  and  Pritchard  advancing  to  the  said  John  Selfe 
the  sum  of  200?.,  upon  the  security  of  a  piece  or  parcel 
of  ground  known  as  the  Park,  Surbiton  Hill,  the  said 
John  Selfe  hereby  authorises  and  instructs  the  said 
Broad  and  Pritchard  to  sell  and  dispose  of  the  whole 
or  any  portion  of  the  said  land,  either  by  private  or 
public  sale,  at  and  for  the  best  price  that  can  be 
obtained ;  and  further,  to  repay  tliemselves  out  of  the 
proceeds  of  such  sale  the  said  sum  of  200Z.,  with 
interest  at  the  rate  of  $1.  per  cent  per  annum,  from 
the  date  hereof,  with  a  commission  of  61,  per  cent, 
on  the  amount  realised,  and  the  expenses  attending 
the  sale  thereof;  and  in  the  event  of  the  said  John 
Selfe  repaying  the  said  Broad  and  Pritchard  the  afore- 
said sum  of  200?.  and  interest,  the  said  John  Selfe 
shall  pay  to  the  said  Broad  and  Pritchard  a  commission 
of  61,  per  cent,  on  the  value  of  the  said  property,  toge- 
ther with  all  expenses  incurred  by  them,  whether  the 
property,  or  any  portion  thereof,  is  sold  by  any  other 
agency,  or  retained  by  the  said  John  Selfe.  The  said 
John  Selfe  fiirther  undertakes  to  execute  a  legal  mort- 
gage of  the  above-mentioned  land  and  buildings  to  the 
said  Broad  and  Pritchard,  at  his  own  expense,  when- 
ever called  on  by  them  so  to  do,  such  mortgage  to 
contain  all  the  usual  and  customary  covenants,  and 
particularly  a  power  of  sale  either  by  private  contract 
or  public  auction.    (Signed)  John  Selfe." 

In  pursuance  of  the  authority  thus  given  to  them, 
the  plaintifis  made  some  preliminary  arrangements 
for  proceeding  to  a  sale  of  the  land  called  the  Park, 
aud  incurred  some  expense  in  so  doing;  but  in  the 
month  of  February,  1862,  the  defendant  revoked  the 
plaintiffs'  authority,  and  the  property  still  remained 
unsold. 

The  value  of  the  Park  estate  was  about  8000?.,  and 
the  defendant  had,  before  biU  filed,  tendered  the  prin- 
cipal sum  of  200?.  and  interest,  together  with  20?.  for 
services  rendered  by  the  plaintiffs. 


The  bill  prayed,  Ist,  an  account  of  what  wu  due  to 
the  plaintiffs  for  principal  moneyB  and  interest,  omn* 
mission  and  expensea,  under  the  memorandom  of 
agreement ;  and,  2nd,  a  foredosure  of  the  estite  called 
the  Park,  in  the  event  of  the  defendant  making  de&ult 
in  payment  of  what  should  be  so  fonnd  due  from  him 
to  the  plaintiffs. 

Cole,  Q.C,,  and  Shebhtart,  for  the  plaintiffs. 

T,  A,  Roberts,  for  the  defendant,  contended, 
1st  That  the  suit  was  in  effect  a  salt  for  specific 
performance  of  the  agreement  to  employ  the  pkintiffi 
to  sell  the  knd,  and   that   it   failed  for  vut  of 
mutuality. 

2nd.  That  if  the  plaintiffs  claimed  is  equitable 
mortgagees,  they  could  not  stipulate  for  m  coUateral 
advantage,  and  were  not  entitled  to  any  commnon 
in  respect  of  their  services. 

On  the  Utter  point  he  cited,  for  the  general  prin- 
ciple, 

Jennings  v.  Ward,  1  Vem.  620 ; 
Chambers  v.  Ooldwin,  9  Yes.  271 ; 
Langstaffe  v.  Fenwick,  10  Yes.  405 ; 
Webb  V.  Borke,  2  Sch.  &  Lef.  661 ; 
Leithy.  Irvine,  1 IL  &  E.  277; 
Coote  on  Mo^gages,  14,  343  (3rd  ed); 
and  for  the  particular  case  of  a  mortgagee  loctioiieer, 
MaUhism  v.  Clarke,  8  Drew.  8  ;  s,  c.  18  Jai.  1020. 

Cole,  in  reply. 

23  July,  1863. 

The  Masteb  op  the  Rolls  was  of  oianioii,thittl» 
agreement  which  constituted  the  equitable  mortgigeta 
the  plaintiffs  only  constituted  a  mortgage  to  the  a'ai 
of  200?.  and  interest.  The  cases  cited  showed  tlatitms 
not  competent  for  a  person  under  colour  of  a  mor^ 
to  stipukte  for  a  distinct  collateral  advantage.  ?v^ 
the  original  reason  of  the  rule  was,  that  suchastipal^ 
tion  tended  to  usury ;  but  the  authorities  in  the  bo<« 
did  not  go  wholly  upon  that,  so  that  the  repeal  ^  "^ 
usury  kws  did  not,  in  his  Honour's  judgment,  afferf  ti» 
case.  If  Mr.  Selfe,  as  mortgagor,  had  filed  his  bi"  <<» 
redeem,  he  would  have  been  allowed  to  *«  «<®  P^ 
ment  of  200?.  and  interest  at  61  per  cent,  and  tt» 
Court  would  then,  under  the  statutory  pow«i««^^ 
conferred  upon  it,  have  directed  an  inqniryM^tw 
value  of  the  auctioneers  services.  The  P^*  ^ 
wa^  by  the  mortgagees  for  foreclosure ;  but  the  # 
have  the  value  of  the  services  ascertained  extfW 

equally  in  either  case.  ^^ 

The  only  difficulty  was  as  to  the  costs.  Aat^ 


rule,  when  a  mortgagee  came  to  foreclose,  he 
add  the  costs  of  the  suit  to  his  mortgage  secun^  ^ 
if  the  mortgagor,  previously  to  filing  his  W  ^ 
tendered  the  amount  of  his  principal  and  ^^^ 
mortgagee  had  to  pay  the  costs.  ^•'®*  y-nr 
Jeen  made  before  the  bill  was  filed  whiA  •««^  . 
the  amount  due  for  principal  andiDterfli^]*^'^ 
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plaintiffs  alleged,  for  services  rendered.  That  tender 
would  hATe  been  sufficient  if  it  had  been  made  in 
respect  of  an  ordinary  mortgage  contract.  Bat  the 
contract  which  the  defendant  had  entered  into  was 
something  more  than  that.  Ko  donbt,  so  far  as  related 
to  the  employment  of  the  plaintiffs  to  sell,  it  was  a 
contract  which  the  Court  would  not  specifically  enforce. 
But,  as  the  defendant  had  entered  into  it  with  his 
eyes  open,  knowing  perfectly  well  what  he  was  about, 
his  Honour  could  not  hold  him  entitled  to  the  fcdl 
benefit  of  the  tender. 

MimiU.^^Aji  account  of  what  is  due  from  defendant 
to  plaintifib  in  respect  of  the  200^.,  and  interest  at  52. 
per  cent.,  and  also  an  account  of  the  plaintifis*  costs, 
as  mortgagees,  other  than  the  costs  of  this  suit.  Then 
decree  foreclosure  in  the  usual  way.  Refer  it  to 
Chambers  to  inquire  what  is  due  to  the  plaintifis  in 
respect  of  their  senrices  rendered  under  the  contract  in 
relation  to  the  property  therein  mentioned.  No  costs 
on  either  side  up  to  and  including  the  hearing. 
Reserve  further  consideration  and  future  costs  of  the 
suit. 

Master  of  the  Bolls.  (  Be  East  Wheal  Mabtha 


23  JuLT,  1863. 


Mining  Company. 


Joint^Stock  Company — Transfer  of  Shares  — 
Froduction  of  Certificate — Evidence  of  Title 
of  Transferror-^19  d;  20  Vict,  c  89,  Table  B, 
r.  14—25  <fc  26  Vict.  c.  89,  s.  35. 

Under  the  Joint-Stock  Companies  Act,  1856,  TiMe  B, 
r.  14,  aeotnpanyis  entitled^  be/ore  making  a  transfer  in 
the  register,  to  deinand  that  Hie  certificate  of  shares 
should  be  left  at  the  office  for  inspection  by  the  board, 
and  is  not  bound  to  be  satisfied  with  the  bare  production 
of  it  to  a  clerk. 

This  was  a  motion  made  under  the  85th  section  of 
•'The  Companies  Act,  1862,"  for  the  rectification  of 
the  register  of  members  of  "  The  East  Wheal  Martha 
Mining  Company  (Limited),"  by  the  insertion  therein 
of  the  name  of  Henry  Newman  as  a  shareholder  of  the 
company. 

On  the  9th  of  July,  1863,  a  Mr.  Snell,  one  of 
the  shareholders  of  the  East  Wheal  Martha  Mining 
Company,  which  was  registered  under  the  Joint- 
Stock  Companies  Act,  1856  (19  ft  20  Yict.  c  47), 
executed  a  deed  of  transfer  of  five  shares  (portion 
of  125  shares  standing  in  his  name)  to  Mr.  Henry 
Newman.  A  memorandum  of  this  transfer  was 
endorsed  on  the  certificate  of  the  shares  issued  by  the 
company.  On  the  following  day  the  deed  of  transfer 
was  left  at  the  office  of  the  company  by  Mr.  Snell,  and 
tho  usual  registration  fee  paid.  At  the  same  time 
Mr.  SneU  produced  his  certificate  of  125  shares  to  a 
derk  of  the  company,  but  declined  to  leave  it  for 
inspection  by  the  board,  though  requested  so  to  do. 
On  the  15th  of  July  an  extraordinary  meeting  was 


summoned  for  the  purpose  of  passLug  a  resolution  for 
winding-up  the  company,  and  it  was  then  intimated 
that  the  board  declined  to  register  the  transfer,  on  the 
ground  that  the  certificate  ought  not  only  to  have  been 
produced,  but  also  left  for  inspection  and  verification. 
The  14th  regulation  of  Table  B,  appended  to  the 
Joint-Stock  Companies  Act,  1856,  provides  that  "the 
deed  of  transfer  shall  be  presented  to  the  company, 
accompanied  with  such  evidence  as  they  may  require 
to  prove  the  title  of  the  transferror,  and  thereupon  the 
company  shall  register  the  transferreo  as  shareholder." 

Roxburgh,  for  the  motion,  contended  that  as  the 
certificate  was  only  prima  facie  evidence  of  the  share- 
holder's title,  production  was  all  that  the  board  could 
requiro.  The  transfer  was  only  of  a  portion  of  the 
shares  mentioned  in  the  certificate,  and  Mr.  Snell  was 
not  bound  to  part  with  the  possession  of  the  evidence 
of  his  title  to  the  shares  which  he  retained. 

Selwyti,  Q.C,,  and  Uemming,  for  the  company. 

Production  to  the  clerk  of  the  company  was  insuffi- 
cient evidence  of  the  transferror's  title.  The  board  were 
entitled  to  see  the  document,  in  order  to  judge  of  its 
genuineness. 

Baxburghj  in  reply. 

The  Masteb  of  the  Rolls  (after  reading  the  14th 
regulation)  was  of  opinion  that  the  construction  of  it 
was  reasonably  clear.  The  directors  alone  were  the 
proper  judges  of  the  evidence  of  the  title  of  the 
transferror,  and  they  were  quite  right  in  refusing  to 
delegate  to  a  clerk  of  the  company  the  responsibility 
of  deciding  whether  a  document  was  spurious  or 
not.  A  shareholder  might  deposit  his  certificate 
by  way  of  mortgage,  and  then  come  and  ask  for  a 
transfer,  producing  a  fiilse  one.  The  directors  were 
entitled  to  satisfy  themselves  that  no  such  fraud  had 
been  committed.  Suppose  that  this  company,  instead 
of  being  in  the  course  of  winding  up,  were  carrying  on 
business  with  profit  and  success,  could  the  company  be 
compelled  to  make  the  transfer  in  the  register  without 
having  an  opportunity  of  examining  the  certificate  % 
In  all  these  cases  the  company  was  entitled  to  require 
satisfactory  evidence  that  the  transfer  was  a  boTid  fide 
act.  Here  the  company  had  declined  to  be  satisfied  with 
mere  production  over  the  counter  to  a  clerk,  and  his 
Honour  would  not  compel  the  company  to  do  that 
which  they  with  reason  thought  they  could  not  da 
safely.    The  motion  must  be  refused  with  costs. 

Master  of  tho  Bolls.  1  tboop  v.  Rioabdo. 

23  Jttly,  1863.  J 

Fractioe — Writ  of  Audita  Querela — Motion 

£x  parte. 

The  Court  wiU  not  order  a  writ  of  audita  querela  to 
issue  upon  an  ex  parte  application. 

This  was  an  ex^  parte  motion,  by  PhiXbrick  (of  the 
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Common  Law  Bar),  on  behalf  of  the  plaintiff  in  the 
soit,  for  leave  to  issue  a  writ  of  audita  querela.     The 
writ  had  been  sealed  at  the  Petty  Bag  Office,  but  could  ' 
not  be  served  without  special  leave  of  the  Court. 
He  referred,  on  the  nature  of  the  writ^  to 
Bacon's  Abridgement,  hoe  tit.  ; 
Jacob's  Law  Diet,  sub  voce. 

Thb  Master  of  the  Rolls  said,  if  the  plaintiff 
was  entitled  to  the  writ  as  of  right,  the  officer  wouM 
issue  it  on  being  furnished  with  the  proper  affidavit. 
If  the  case  wa9  one  in  which  his  Honour  was  called 
on  to  exercise  a  discretion,  he  declined  to  exercise  that 
discretion  in  the  absence  of  parties  who  might  be 
prejudiced  by  the  order.  The  motion  muBt  be  made 
upon  notice  to  the  other  side. 


Master  of  the  BoUe. 

24  July,  1868. 


/The  Official  Liqtti- 
i  dators  of  the  south- 
\  AMPTON,  &0.,  Steam 
I  Boat  Company  v. 
\  Rawlins. 


Practice — Limited  Company — Security  for  Costs 
—20  dh  21  Vict.  c.  14,  e.  2L 

An  affidavit  by  the  defendants  agent,  showing  thai 
there  was  reason  to  believe  ihatj  in  the  event  of  the 
defendant  being  successful,  the  plaintiffs^  the  official 
liquidators  of  a  limiied  company,  would  not  have  assets 
in  hand  to  pay  the  defendants  costs,  is,  if  una^nswered, 
a  sufficient  ground  for  requiring  the  plaintiffs  to  find 
secarUyfor  cods,  under  20  ds  21  Vict,  c  14,  s,  24. 

Observaiions   on  CaiUaud's  Company  v.  Caillaud, 

Beav.  427 ;  7  W.  R.  407. 


This  was  a  motion  on  behalf  of  the  defendant, 
that  the  plaintiffs  might  be  ordered  to  give  seourity  for 
ooflts,  under  the  24th  section  of  20  &  21  Vict  c.  14. 

The  plaintiffs  were  the  official  liquidators  of  the 
Southampton,  Isle  of  Wight,  and  Portsmouth  Im- 
proved Steamboat  Company  (Limited),  and  the  suit 
was  one  of  several  instituted  to  set  aside  mortgages 
given  by  the  company  to  farmer  dirootois,  and  to  a 
fanner  secretary. 

The  defendant  had  filed  an  affidavit  made  by  his 
agent,  Mr.  C.  £.  Lewis,  stating  that  a  very  large  pro* 
portion  of  the  shares  in  the  company  had  been  fully 
paid  up  previously  to  the  winding  up;  that  tiie 
liability  of  the  alleged  oontributories,  upon>  almost  all 
the  unpaid-up  shares  was  disputed ;  that,  although  the 
winding-up  order  had  been  made  in  November  last,  no 
assets  had  as  yet  been  received  ;  that  heavy  costs  had 
been  already  incurred  by  the  petitioners  and  the 
official  liquidators ;  and  that  three  or  four  orders  had 
been  already  made  by  the  Lord  Chancellor  for  the 
payment  out  of  the  assets  of  the  company  of  the 
costs  of  the  successful  appeals  of  certain  alleged 
oontributories ;  and  tiiat  there  was  good  reason  to 
believe  that,  in  the  event  of  tiia   defendant  bdng 


successful,  the  plaintiffs  would  not  have  fimdsof  ^ 
company  in  hand,  wherewith  to  pay  the  defendant's 
costs  of  suit. 
The  plaintiffs  had  not  answered  this  affidsrit 

Cole,  Q,C,,  and/.  N.  ffiggins,  f or  tlis defendsBt; in 
support  of  the  motion,  referred  to 

The  Austraiian  Steam  Ship  Cbrnfui^  (UnaUijr, 
Fleming,  4  K.  ft  J.  407. 
The  plaintiffs,  inasmuch  as  ikej  saed  as  olEcial 
liquidators,   were  not  personally  liable  far  tbe  ds- 
fendant*a  costs. 

BaggaOay,  Q,C.  (TToflcr with  him),fortiiepUmtifl8, 
contended  that  the  Court  would  not  re^  seaaitj 
for  costs  from  a  company  without  oondnaTO  eridenoe 
that  its  assets  would  be  insufficient  to  proridd  for  tiiB 
costs, 

CaiUau^s  Ac,  Compemy  v.  Ca^Uiaid,  %  Bar. 
427;  7W.  R.  172; 
where  the  defendant's  affidavit  was  quite  as  stzong  a 
in  this  case,  and  was  unanswered. 


The  Master  of  the  Rolls  thought  then 
have  been  conflicting  evidence  in  that  case,  altlw# 
it  was  not  mentioned  in  the  reports  of  the  coe.  u. 
he  were  to  refuse  to  act  upon  such  an  aflWaritashw 
been  filed  on  behalf  of  the  defendant,  tndludBOt 
been  contradicted,  he  should  be  repealing  the  Aet  of 
Parliament. 


Eindersleyy  V.-C,  1  Re  Srai^c  hm  C(»- 
28  July,  1863<        J  fany  (Lunitai). 

19  ife  20  7tc«.  c  i1— Wielding  up-- Of^ 
Li^idator—TabU  B,  cL  28. 

Where,  under  19  «fc 20  Viet  c,  47,  TaSU  S^d.^ 
notice  has  been  ffi^  of  a  gmerai  nueti^gM^ 
voluntary  winding-up  of  the  company,  rt^flfp**^** 
of  an  official  liquidator  is  not  good,  Mtlcffi^^*"* 
in  the  notice  that  such  appointment  is  ikefnxpi^4^ 
meeting^ 

This  was  a  motion  on  the  part  of  the  o^aii^' 
dator  for  an  injunction  to  restrain  prooeedap  ^  * 
creditor  of  the  company  in  the  Ixwd  MayortCoM**  * 
attach  certain  moneys  in  the  hands  of  ananctio»cr, 
who  had  sold  the  effects  of  the  companyuiider»T<*"* 
tary  windhig  up.  By  •  19  A  20  Vict  c.  47,  ^We  ft 
clause  28,  which  was  adopted  by  the  artiel«  ofa^ 
dation,  it  is  enacted  "that  seven  days'  notice  rftt| 
least,  i^edfying  the  place,  the  time^  tiie  hoar  w  «*^ 
ing^  and  the  purpose  for  which  any  general  ®*^ , 
to  be  held,  shall  be  given  by  advertisement^  orin  s"^ 
other  manner,  if  any,  as  may  be  prescribed  »t 

company.**  .....A&fffir 

Notice  was  duly  given  of  the  gensral  '"•^^^ 

the  voluntary  winding-up  of  the  compnyr^"^^ 

notice  did  not  state  that  the  puxpose  «f  ttofl**""* 
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waa  the  appointment  of  an  official  liquidator.  The 
question  was,  whether  the  appointment  of  the  official 
liquidator  was  good. 

ArtMbcUd  8mUh,  in  support  of  the  motion,  cited, 
25  &  26  Yict  c.  89,  ss.  138,  138  ; 
He  Keynaham  Company^  2  N.  R.  479. 

jRoacburgh,  for  the  creditor,  cited, 
25  &  26  Yict  c.  89,  s.  129  ; 
19  &  20  Yict.  c.  47,  Table  B,  cl.  25,  28 ; 
Anglo '  Calif ornian   Oold   Miuing   Company  t. 
Lewis,  dW.K  126. 

A.  Smith,  in  reply. 

KiKDEBsusT,  Y.-C,  said,  that  the  questioii  wes, 
whether  or  not  the  appointment  of  the  official  liqui- 
dAtor  was  good.  The  notice  given  of  the  general 
meeting  said  nothing  about  the  appointment  of  an 
official  liquidator,  and  so  failed  to  fiQfil  the  require- 
ment of  the  clause,  that  seven  days*  notice  should  be 
given  of  the  purpose  for  which  any  general  meeting 
was  to  be  held.  He  thought  the  company  could  not 
contend  that  the  appointment  of  the  official  liquidator 
was  good. 

The  motion  must  be  refused  with  costs. 


Kindendey,  V.-C.  1  ^^^^^  ^  y,^^ 

28  July,  1863.        J 

Practice — Evidence — Examination  trfWitmna. 

Noturithslanding  the  Ume  for  taking  theeutdenee  in  a 
-eauue  has  eoBpired,  the  Court  will  allow  the  excnnmation 
4n  chitf  of  witneaaes  as  to  facts  to  which  newly  die- 
cowered  doeumenta  relate,  on  being  satisfied  that  audi 
documenta are  of  importanee in  the caatae,  that thagare 
Tuwly  diacoaertd,  and  thai  than  has  been  no  dUay  .or 
laches  in  reaped  of  them. 

The  time  for  taking  the  evidence  in  this  suit  e:qBind 
on  the  SOth  of  May  last  The  cause  was  fixed  for 
hearing  for  the  14th  of  July.  In  the  early  part  of  the 
month  the  plaintiff  discovered  that  certain  important 
documents  were  in  the  defendants'  possession.  On  the 
10th  of  July  a  subpcena  dueea  tecum  was  issued  agunst 
the  defendants,  and  on  the  tSth  of  the  same  month  one 
of  the  defendants  informed  the  plaint  that  he  had 
searched  and  had  found  these  documents,  which  were 
then  produced.  It  was  now  moved  ' '  that  the  evidence 
In  chief  as  to  new  documents  might  be  taken  vivd  voce 
at  the  hearing,  in  addition  to  or  substitution  for  the 
eTidsnce  already  taken." 

Cflaaae,  Q.  C,  and  Lindley,  in  support  of  the  motion, 
oited, 

Forrand  v.  Mayor,  cfec,  of  Bradford^  8  De  Q.  H. 
ft  6.  98. 

4micI  opposed  the  motion. 


Kiin)ERSLEY,  Y.-C,  said«-In  all  probability  theso 
newly  discovered  documents  would  be  of  great  im- 
portance to  the  plaintiff^  and,  assuming  that  the 
plaintiff  had  now  for  the  first  time  discovered  the 
existence  of  those  documents,  and  had  not  disentitled 
himself  by  delay  or  laches  of  any  kind,  he  thought  he 
ought  to  have  the  opportunity  of  examining  witnesses 
on  them.  For  supposing  a  decree  had  been  made 
against  the  plaintiff  in  the  absence  of  these  documents, 
if  he  proved  that  since  such  a  decree  had  been  made 
he  had  discovered  material  evidence,  the  Court  would, 
on  being  satisfied  as  to  the  facts,  give  him  leave  to  file 
a  bill  of  review.  He  thought,  therefore,  that  an  oppor- 
tunity ought  to  be  given  to  the  plaintiff  to  examine 
witnesses  on  the  new  evidence.  The  order,  however, 
should  be  to  this  effect,  that,  notwithstanding  the 
time  had  elapsed,  the  plaintiff  should  have  the  oppor- 
tunity of  filing  affidavits  and  wyfttnming  witnesses  in 
chief  before  the  examiner,  so  fiu  as  concerned  the  facta 
to  which  the  new  documents  relates.  The  defendant 
must,  of  course,  have  the  same  opportunity. 


:iQnd0rdey,  V.-0.  >  p^^^  ^^  Stodhbbi. 
24  July,  1868.         I 

Fractice — Coitt — Petition  of  Rehearing, 

The  Court  refused  to  allow  a  petition  of  rehearing 
for  ooata  alone,  where  the  decree  complained  of  waa 
made  in  the  exerciae  of  the  diaeretum  of  the  Judge,  and 
violated  no  principle,  and  toaa  founded  on  no 


This  waa  a  ^petition  for  rehearing.  The  bill  stated 
that  the  plaintiff,  the  holder  of  certain  farms,  being 
embarrassed,  had  obtaiued  advances  from  the  deftndant 
on  the  security  of  his  crops,  and  prayed  an  ac- 
count ;  and  on  inquixy  as  to  these  transactions  was 
directed.  There  were  in  all  five  transactions  of  .this 
kind. 

The  defendant  said  that  he  did  not  take  the  crops 
merely  as  security,  but  purchased  them  out  and  out. 

The  Chief  Clerk  found,  by  his  certificate,  that  asito 
three  of  the  transactions,  the  plaintiff— and  as  to  two, 
the  defendant— was  right.  On  further  consideration, 
an  account  was  ordered  to  be  taken,  and  a  direction 
made,  as  to  costs.  The  rehearing  sougiht  was  as  to 
costs  alone :  and  the  petition  prayed  that  the  direc* 
tion  as  to  costs  mi^t  be  struck  out ;  and  that  the 
consideration  of  costs  might  be  adjourned  or  xfiBOSved, 
till  the  accounts  directed  had  been  taken. 

BaUy,  (I.C.,  and  Karalake,  for  the  ^titioner,  con- 
tended that  it  was  competent  for  the  Court  to  reserve 
costs  alone,  and  that  the  costs  ought  to  hove  been 
reserved  till  the  acooimts  had  been  t<dcon,  and  cited, 
1  Seton  on  Decrees,  97,  106,  876,  877,  541,  518, 

462; 
Tanner  v.  ffeard,  28  Beav.  555  ; 
Chappell  V.  Purday,  2  Fhill.  227 ; 
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Otoen  V.  Oriffith,  1  Yes.  sen.  249  ; 
Menzies  v.  Connor,  3  M.  &  G.  649  ; 
Legg  v.  AfackreU,  2  De  G.  F.  &  J.  551. 

Olasae,  Q,C.,  on  the  other  side,  was  not  heard. 

KiNDERSLEY,  Y.-C,  Said  this  was  a  simple  case  of  a 
petition  of  rehearing  for  costs  only.  The  general  mle 
was,  that  this  would  not  be  allowed.  But  the  rule 
was  not  so  fixed  as  to  admit  of  no  possible  exception  : 
hardly  any  rule  was  so.  Thus  if  the  Court  found  that 
that  which  was  complained  of  in  the  decree  violated 
some  principle,  or  arose  from  some  mistake,  and  not 
from  the  legitimate  exercise  of  the  Judge's  discre- 
tion, it  would  allow  a  rehearing.  In  this  case  it  had 
been  found,  by  the  Chief  Clerk's  certificate,  that  the 
plaintiff  and  defendant  were  both  partly  right,  partly 
wrong ;  and,  therefore,  no  costs  were  given  on  either 
side.  Of  course  there  might  be  differences  of  opinion 
as  to  whether  such  a  course  was  right  or  not ;  but, 
supposing  it  were  wrong,  it  was  not  so  because  there 
was  any  violation  of  principle  or  any  mistake.  It  was 
done  entirely  in  the  exercise  of  the  Judge's  discretion. 
There  could  not  be  a  petition  of  rehearing  to  set  such 
an  exercise  right. 

MxmUe, — Petition  dismissed  with  costs. 


mndersley,  V.<J.  |  p,^^  „  g^,^ 

30  July,  1863.         v 
Practice — Trustee — Solicitor — Costs, 

A  truaUe,  aeting  as  solicUorfor  himself,  is  entitled  to 
costs  gejierally  against  persons  attempting  tmsuccessfiUly 
to  impeach  the  trtut-deed. 

The  bill  sought  to  have  a  settlement  declared  void, 
or  rectified,  or  the  trusts  thereof  administered ;  and 
was  dismissed  with  costs,  so  far  as  it  sought  to  have 
the  settlement  declared  void  or  rectified. 

J.  Beattie,  a  solicitor,  being  a  trustee  of  the  settle- 
ment, and  a  defendant,  had  acted  as  solicitor  for 
himselt 

A  question  was  raised,  whether  he  should  have  his 
costs  generally,  or  only  those  out  of  pocket 

BaUy^  Q.C.f  axid  Stoinhoume,  for  J.  Beattie. 

Gtasse,  Q.C,  and  Terrell,  for  the  plaintiff. 

KiNDXRSLEY,  Y.-C,  Said,  that  in  a  suit  to  admi- 
nister a  trust,  costs  out  of  pocket  only  were  allowed 
to  a  trustee  who  acted  as  solicitor ;  and  again,  in  cases 
where  a  trustee  might  employ  a  collector,  he  was 
allowed  nothing,  if  ho  himself  collected.  This  prac- 
tice was  for  the  protection  of  the  trust  estate.  But 
the  present  case  was  not  a  question  between  trustees 
and  eestuis  gv^  trust,  and  J.  Beattie  was  entitled  to  costs 
generally* 


Woody  V.-C.  I    BiNGLKT  V.  Mamhill 
28  July,  1863.    ) 

Practice — Interim  Injunction — Undertaking  (u 
to  Damages — BUI  dismissed  vnthaui  CogU, 

An  injunction  having  been  awardd  againd  &» 
defendant  tUl  the  hearing,  and  the  pUmtiff  kamj 
undertaken  to  abide  by  any  order  as  to  cfauwjfa,  attk 
hearing  the  bill  was  dismissed,  but  vriOund  eoid.  i 
motion  to  assess  the  damage  sustained  hy  th£  flm^ 
in  otmseguence  of  the  injunction  was  refused^  with  eoslSf 
the  damage  suffered  being  the  consegueMe  wiofthe  in- 
junction, but  of  the  suU,  which  the  Cowi  had  kdd  that 
the  pUvintiff  was  right  in  instituting. 

Cases  in  which  an  undertaking  as  to  damga  vOI 
be  enforced. 

This  was  a  suit  instituted  to  obtain  ipcciiic  per- 
formance of  an  agreement  whereby  the  defendttt,  Miiy 
Marshall,  agreed  to  let,  and  the  plaintiif  to  take,  • 
certain  hotel  then  in  course  of  erection  by  tlie  defen- 
dant, for  the  term  of  sixty-three  years. 

On  the  21st  of  August,  1862,  an  injunction  wss 
awarded  to  restrain  the  defendant,  tiU  the  hanng  of 
the  cause,  from  letting  the  hotel  to  any  person  other 
than  the  plaintiff  without  the  consent  of  the  ptoitifi, 
who  undertook  to  abide  by  any  order  the  Court  might 
make  as  to  damages,  in  case  the  Court  shonld  there- 
after be  of  opinion  that  the  defendant  had  sustained 
any  by  reason  of  the  order. 

At  the  hearing  on  the  25th  of  July,  1861,  the  Court 
was  of  opinion  that  the  agreement  ought  not  to  b« 
specifically  performed,  unless  the  plaintiff  cmM 
with  certain  terms,  which  he  declined  to  do;  «d 
thereupon  the  bill  was  dismissed,  but  withoat  co^ 

During  the  interval  between  the  2l8t  of  Angnst  and 
the  25th  of  July  the  hotel  had  remained  unlet 

JtoU,  Q.a,  and  Karslake,   now  moved  that  tie 
amount  of  damages  sustained  by  the  defendant, » 
consequence   of  the   iiyunction   awarded  »s 
mentioned,  might  be  assessed,  and  paid  by  the  ^ 
to  the  defendant 

Sir  H.  Cairns,  Q.C,,  E,  5.  Lovell,  and/.  M. B(fl^ 
(of  the  Common  Law  Bar),  were  for  the  defendant,  m 
were  not  called  upon. 

Wood,  V..C.,'said,  that  the  Court  imp<»^  ^^ 
plaintiff  an  undertaking  as  to  damages  in  two  cases-- 
Ist,  where  the  plaintiff  came  for  an  "J^^^^^  ^ 
parU;  2nd,  where,  upon  a  motion  ^*"*S.^!,^ 
doubtful  case,  the  Court  granted  an  injunction^ 
hearing,  upon  the  plaintiff  entering  into  an  und  ^ 
insT  as  to  damages.     The  present  case  fell^  ^\.^ 


second  head,  and  in  it  the  iiyunction  m  "*" 
solved  at  the  hearing.     It  had  not  '^^'^^^t)^ 
any  damage  had  resulted  to  the  def«n^*^fVjp 
if^'unction.    Such  damage  as  she  h«d  Wiw'** 
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from  the  fact  of  there  being  a  suU  pending  regarding 
the  property,  during  the  continuance  of  which  no  one 
would  think  of  taking  a  lease  from  her.  Now,  the 
plaintiff  was  not  wrong  in  coming  to  the  Court,  for 
though  his  bill  was  dismissed,  it  was  without  costs, 
and  it  would  not  be  proper  to  fix  him  with  the 
expenses  occasioned  by  a  litigation  which  the  Court 
thought  he  was  right  in  entering  upon. 

Minute. — Motion  refused  with  costs. 

Wood,  V.-O.  )   YrukUVTOTX  v.  Webb. 
24  July,  1863.    ) 

Practice — Costs — Lunacy — Solicitor  to  Suitors^ 

Fee-Fund. 

Where  a  defendarU  originally  appeared  by  his  oton 
solicitor  and  a/tenoards  became  insane,  and  the  plain- 
tiff obtained  an  order  appointing  the  solicitor  to  the 
Suitors*  Fee-Ftrnd  his  solicitor  in  the  cause,  but  the 
defendant  having  recovered  sonu  time  before  the  hearing 
took  no  steps  to  discharge  such  order  until  the  suit  uKis 
brought  to  a  hearing  ;— 

Held,  that  the  defendant  must  pay  the  costs  of  the 
solicitor  to  the  Suitors*  Fee-Fund  before  obtaining  an 
order  to  substitute  his  original  solicitor,  but  might  add 
such  costs  to  his  oum  costs  of  the  suit. 

This  was  a  foreclosure  suit  One  of  the  defendants 
interested  in  the  equity  of  redemption,  appeared  to 
the  bill,  when  filed,  by  his  own  solicitor,  and  on 
the  8rd  of  October,  1862,  obtained  further  time  to 
answer.  Subsequently,  the  same  defendant  became 
of  unsound  mind,  and  by  an  order  dated  the  24th 
of  November,  1862,  Mr.  Johnson,  the  solicitor  to 
the  Suitors*  Fee-Fund,  was  appointed  his  solicitor 
in  the  cause,  who  put  in  a  short  answer,  submitting 
the  defendant's  rights  to  the  care  of  the  Court. 
Kotice  of  motion  for  decree  was  given  on  the  28th 
of  February,  1863.  In  March,  1863,  the,  defendant 
was  dischai^d  from  the  Gloucester  County  Asylum 
as  sane,  and  the  plaintiif  was  informed  of  that  fact 
by  a  letter  of  the  12th  of  June,  1863. 

On  the  cause  coming  on  for  hearing  on  the  10th  of 
July,  1863,  it  was  ordered,  on  the  suggestion  of  the 
counsel  for  one  of  the  other  parties,  to  stand  over,  for 
the  purpose  of  enabling  the  plaintiff  to  serve  notice  of 
the  proceedings  on  that  defendant  personally.  Con- 
sequently, that  defendant  now  moved  on  notice  to  dis- 
charge the  order  appointing  Mr.  Johnson  his  solicitor, 
and  for  liberty  to  appear  by  his  original  solicitor,  and 
make  and  file  an  affidavit  in  suppoit  of  his  case.  The 
only  question  atgued  on  the  motion  was  who  should 
pay  Mr.  Johnson's  costs. 

Wintle,  for  the  motion,  contended  that  the  plaintiff 
ought  to  pay  such  costs.  The  order  appointing  Mr. 
Johnson  was  obtained  by  the  plaintiff  in  order  to  put 
the  record  into  such  a  shape  as  to  enable  him  to  obtam 
a  decree, 


Harris  v.  Hamlyn,  3  De  G.  &  S.  470  ; 
Fraser  v.  Thompson,  4  De  G.  &  Jo.  659,  662. 
The  case  was  similar  to  those  where  an  alleged 
lunatic  obtained  a  supersedeas,  and  the  motion  was 
ex  debito  justiticB, 

Ex  parte  Loveday,  1  De  G.  M.  &  G.  275 ; 
Anonymous,  4  De  G.  &  Jo.  103. 
The  defendant  did  not  adopt  the  defence  that  had 
been  made  for  him. 

Willcock,  Q.C.,  and  Faber,  for  the  plaintiff,  sub- 
mitted that  it  was  an  indulgence  to  the  defendant  to 
be  allowed  to  come  in  now  and  defend  himself,  and 
that  he  ought  to  pay  Mr.  Johnson's  costs  as  a  condi- 
tion precedent  to  obtaining  such  indulgence. 

/.  ff,  Taylor,  for  Mr.  Johnson. 

Wood,  Y.-C,  said,  that  the  defendant  ought  to 
have  applied  earlier  to  be  restored  to  the  position  which 
he  held  before  he  became  insane.  It  was  true  that 
the  order  appointing  the  solicitor  to  the  Suitors'  Fee- 
Fund  had  been  obtained  by  the  plaintiff,  but  it  waa 
open  for  the  defendant  to  have  moved  to  have  dis- 
charged that  order  on  his  recovery.  Instead  of  that^ 
he  had  allowed  the  suit  to  be  brought  to  a  hearing 
without  taking  any  step.  The  case  was  analogous 
to  that  of  an  infant  becoming  of  age  and  adoptin^^ 
what  had  been  done  for  him  during  his  minority. 
The  reasonable  course  would  be  for  the  defendant  to 
pay  Mr.  Johnson's  costs  and  add  them  to  his  own 
costs  of  the  suit. 

Minute. — Costs  of  the  motion  costs  in  the  cause. 

Wood,  V.-a    )    Baskett  r.  Skeel. 
25,  27  July,  1863.  ) 

Mortgage — Interest — Usury  Ads. 

A  mortgagee,  before  the  repeal  of  the  Usury  Acts^ 
advanced  to  a  mortgagor  the  sum  of  342/.  Os.  lOd., 
being  the  produce  of  a  sale  of  stock;  and  the  mortgagor 
agreed  that  the  sum  so  advanced  to  him  should  be 
regarded  as  Z601.,  so  as  to  protect  the  mortgagee 
against  loss  on  re-investment,  and  to  pay  interest  on 
360/.  at  51.  per  cent. : — 

Held,  that  this  was  a  fair  bargain,  and,  therefore,, 
not  void  unthin  the  Usury  Acts. 

By  an  indenture,  dated  the  8rd  of  November,  1840, 
and  made  between  one,  Baskett,  of  the  one  part,  and 
two.  Comer  and  Maire,  of  the  other  part,  Baskett 
assigned  certain  leasehold  property  to  Comer  and 
Maire  to  secure  400/.  and  interest  at  51.  per  cent.  Of 
this  sum  of  400/.  only  842/.  10*.  was  actually  paid  to 
Baskett,  the  mortgagor,  being  the  produce  of  400/. 
3/.  per  Cent.  Consols  sold  out  by  the  mortgagees ;  but 
it  was  agreed  by  Baskett  that  this  sum  should  be  con- 
sidered as  360/.,  so  as  to  meet  any  loss  which  might 
arise  on  re-investment.  A  further  sxmi  of  40/.  was 
paid  by  Maire  to  another,  Graham,  who  acted  as 
agent  for  all  parties  in  the  loan,  but  was  embezzled 
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by  him.  Interest  was  paid  by  Baskett  on  860/.  only. 
Baskett  died  in  1842,  and,  under  an  order  made  in  a 
snit  for  the  administration  of  his  estate,  the  mortgaged 
property  was  sold,  and  the  purchase-money  paid  into 
Court. 

A  petition  was  presented  by  Corner  and  the  repre- 
sentatiyo  of  Maire,  who  had  died,  for  payment  to  them 
of  what  was  due  and  owing  to  them  on  their  mortgage 
security. 

Neither  the  lease  nor  the  mortgage  deed  could  be 
produced.  It  was  alleged  that  they  had  been  made 
away  with  by  Graham.  The  question  principally  dis- 
cussed before  the  Court  was,  whether  there  was  suffi- 
cient eyidenco  of  a  legal  or  equitable  mortgage  existing 
on  the  property ;  and  his  Honour  was  of  opinion  that 
there  was. 

It  was  also  objected  that  such  a  mortgage  was  void 
under  the  Usury  Acts ;  and  the  following  cases  were 
cited, 

Moore  r.  Baitiey  I  Eden,  273  ; 
Parker  y.  ItamsboUom,  3  B.  &  C.  257. 

W.  M»  Jame^  Q.(7.,  and  JoUiffe,  were  for  the 
petitioners. 

Speedy  for  the  purchaser. 

Willcoek,  Q.a,  and  MartiiuUde;  Giffard^  Q.Cand 
Bagakaw;  Cole,  Q.C.,  and  Swrrage ;  Osbomef  Q.C, 
and  Hamilton  Humphreys^  for  other  parties. 

Wood,  Y.  -C.  ,  said  that  the  present  question  was,  whe- 
ther the  arrangement  made  for  repayment  of  the  sum 
adyanced  was  a  fair  transaction,  or  merely  colourable,  so 
as  to  eyade  the  Usury  Acts.  He  was  of  opinion  that 
if  a  mortgagee  sold  out  stock  when  its  yalue  was  low, 
and  the  mortgagor  agreed,  in  consideration  of  his  sell- 
ing at  such  a  time,  to  repay  the  mortgagee  a  greater 
sum  than  he  actually  receiyed,  this  was  a  fair  bargain, 
and  not  a  mere  colourable  eyaaion  of  the  law.  Though 
the  transaction  in  Moore  t.  BaUU  was  held  to  be  bad, 
a  case  was  there  referred  to  yery  similar  in  its  circum- 
stances, in  which  the  contract  had  been  upheld. 
There  being  no  allegation  or  eyidence  that  the 
arrangement  in  the  present  case  was  merely  colourable, 
he  held  that  the  sum  of  360/.  was  a  yalid  debt  due  to 
the  mortgagees. 

I  Be  Phgbkix  Life  Assubakcx 
Company. 
Bx  parte  HowAitD  ft  Doll. 
MAN. 

Joint  Stock  Company — Winding  up — Ultra 
vires — Solicitors^  Bill  of  Co8t$ — LiabiUty — 
Appropriation, 

Where  a  company  engaged  in  a  business  not  auffuh 
rised  by  its  deed  of  settlenunt,  and  the  solicitora  to  (he 
company,  knowing  that  the  hanmss  was  unauthorised, 
were  employed  by  the  directora  to  bring  an  action,  and 


to  drfend  other  actions  in  respect  of  cbttNw  anm^tvt 
of  £Ae  iifiatf(^briBe<2  &tmii€M^  mid  tA<  (JQ^Smce  to  tt«  late 
actions  vMS  on  the  merits,  and  not  by  a  pin  sf  nbi 
yires: — 

Held,  that  the  solicitors  mutt  be  eonndati  wift 
respect  to  nuh  actions  as  the  soliciiors  of  the  diredm, 
and  not  of  the  eon^Kiny,  and  that  they  estdi  mi  jna 
for  their  bills  of  costs  upon  the  compaan^s-asssts,-^ 

Held,  also,  that  the  soliciiors  couid  not  ajppmpriaU 
moneys  of  the  company  paid  to  them  on  aceawtAgesasBiii 
to  (he  payment  of  such  bills  of  costs. 

This  was  a  petition  by  the  official  muuger  of  the 
Phoenix  life  Assurance  Company,  in  course  of  vioding- 
up,  praying  for  the  deliyery  up  by  Mean.  Qrami  k 
DoUman,  the  late  solicitors  of  the  compmj,  of  all 
documents  belonging  to  the  company,  apon  vbich 
documents  the  solicitors  claimed  a'  lien  &r  tharbOl 
of  costs. 

The  company  was  established  as  a  lifie  hmmsM 
Company  only;  but  in  the  year  1858  tiie  dindm 
commenced  business  as  a  Marine  Assonmce  Compoj 
also.  Wood,  V.-C,  decided  in  Be  Phamx  Lift 
Assurance  Company,  Burgee  and  Stock's  Case  (2  J.  k 
H.  441),  that  the  marine  business  was  nUm  vim,  md 
that  the  holders  of  marine  policies  could  not  prore  in 
respect  of  them.  The  solicitors'  bill  of  carts  W  been 
taxed  at  2,448/.  lis.  2d.,  and  the  taxing-master  certi- 
fied that  9972.  Is.  Id,  part  of  that  som,  mi^ 
amount  of  the  costs  incurred  in  respect  of  tiie  Tsmis 
business.  It  was  now  contended  by  Hts  dU 
manager  that  no  part  of  this  997/.  1&  1^  om^tBlie 
paid  out  of  the  assets  of  the  company. 

It  appeared  that  Howard  ft  DoUman  wsn^  ^  * 
resolution  of  the  board  of  directors  under  ihssd(it 
the  company,  appointed  solicitors  of  the  compiBJ)  ^  * 
fixed  salary  of  60/.  a  year,  in  lieu  of  charges forittOJA- 
ance  at  the  board  and  general  adrioe.  Befon  etna* 
mencing  the  marine  business  the  company  were  laTun 
by  Howard  ft  DoUman  that  such  bnsineas  m  not 
authorised  by  the  company's  deed  of  aetttenen^  «» 
some  steps  were  taken  with  a  yiew  of  procnnag » 
supplementary  deed  to  be  executed  by  all  the  sm'^ 
holders. 

The  9972.  U  Id.  was  made  up,  aa  to  701 1&.»  » 
costs  of  an  action  in  which  the  company,  as  ^^ 
recovered  1912.  10*.  out  of  2002.,  paid  bythtfft  ^^^ 
the  fimds  of  the  company  to  the  owners  of  the  caf?" 
of  "The  Aya,"  and,  as  to  the  rest,  of  costs  of  actioM 
brought  against  the  company  on  marine  polia^ 
most  of  which  the  company  was  succesafuL  ut  ctcj 
case,  however,  the  defence  made  was  on  tie  o 
and  not  by  a  plea  of  ultra  vires. 

The  solicitors  claimed  the  right  to  appropriate*^ 
sums  receiyed  by  them  on  account  of  costs  geDf»". 
to  their  costs  in  marine  business. 

Sir  H.  Cairns,  Q.C.,  and  Fry,  for  *•  1**^^^ 
cited,  against  the  right  of  appropriotioi^ 
Wright  v.  Laing,  3  B.  ft  C.  165. 
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Kay,  for  the  creditozs'  representatiye,  sappcoted  the 
petitioner's  case,  and  contended — 

1st  That,  in  order  to  charge  the  assets  of  the  com- 
pany, the  retainer  in  each  action  should  have  been 
under  the  seal  of  the  company, 

Arnold  v.  Mayor  of  PooU,  4  Man.  &  Gr.  860. 

2nd.  That  the  solicitors  having  notice  of  the  breach 
of  trost  committed  by  the  directors,  had  no  rights 
against  the  company  for  business  done  in  pursuance  of 
such  breach  of  trust, 

Francis  v.  Francis,  6  De  G.  M.  &  G.  108. 

Willcock,  Q.C,  and  Archibald  Smith,  for  Messrs. 
Howard  &  DoUman,  contended, 

1st.  That  the  defences  were  protective  of  the  com- 
pany's property,  and  for  their  benefit.  The  omission 
to  plead  tiUra  vires  was  at  the  highest  only  negligence, 
which  was  not  a  ground  for  refusal  of  costs,  but  only 
for  a  cross  action, 

Shaw  V.  Arden,  9  Bing.  287. 

2nd.  As  to  the  right  of  appropriation,  a  payee,  having 
a  valid  and  an  invalid  demand  against  the  payer,  had 
a  right  to  appropriate  a  payment  made  generally  on 
account  to  the  invalid  demand,  subject  only  to  the 
question,  whether,  if  made  specifically  in  payment  of 
that  demand,  it  could  be  recovered  back, 
PhdljpaU  y.  Jones,  2  Ad.  &  £11.  41. 

Sir  B.  Cairns,  in  reply,  contended  that  flie  moment 
the  directors  overstepped  their  authority,  the  solicitors 
became  tiie  private  solicitors  of  the  directors,  and  not 
of  the  company, 

Franeis  v.  Francis,  loc,  vit; 
JSmsstY.  NiehoUs,  6  H.  of X.  Ca.  401. 

Wood,  Y.-C,  said,  that  without  laying  down  any 
general  rule,  that  every  solicitor  was  to  be  considered 
aware  of  all  the  consequences  of  acting  in  matters, 
which  might  or  might  not  be  within  the  scope  of  the 
company's  powers,  those  gentlemen  had  certainly 
been  appointed,  and  had  acted  with  a  deliberate  view 
to  the  position  of  the  company.  They  had  given 
the  advice,  and  the  proper  advice,  that  it  was  im- 
possible for  the  company  as  constituted  to  carry  on  the 
business  of  marine  insurance,  and  they  had  taken 
steps  as  far  as  they  were  able  for  remedying  that 
defect,  by  procuring  the  adhesion  of  a  certain  number 
of  proprietors,  though  not  all,  to  the  new  scheme.  If 
persons  who  were  trustees  for  a  public  body,  and  had 
the  management  of  the  concerns  of  that  body, 
appointed  solicitors  to  act  for  the  company,  those 
solicitors  must  consider  themselves  as  having  been 
retained  to  act  for  the  company,  and  the  company 
alone,  and  not  to  be  the  mere  servants  of  the  directors 
to  do  anything  lawful  or  unlawful  which  the  directors 
might  propose.  They  were  appointed,  and  had  a 
special  payment  per  annum  to  advise  the  company, 
and  it  was  their  duty  to  advise  the  company  and  the 
directors  to  adhere  rigorously  to  all  the  roles  and 
regulations  of  the  company. 


That  being  so,  it  appeared  that  in  the  greater 
number  of  the  actions  which  had  been  managed  by  tiie 
solicitors  they  had  been  employed  in  defending  the 
company  against  their  difficulties  occasioned  by  the 
misconduct  of  the  directors.  The  proper  course  would 
have  been  to  have  asserted  the  right  of  the  share- 
holders to  repudiate  these  contracts  for  marine 
insurance  as  contracts  which  did  not  bind  them,  and 
in  respect  of  which  they  did  not  owe  a  farthing,  by 
pleading  uUra  vires  in  defence  to  the  actions ;  and  if 
that  course  had  been  taken  at  once,  his  Honour  would 
be  slow  to  say  that  those  gentiemen,  in  getting  the 
company  out  of  the  difficulty,  would  have  been  doing 
anything  for  which  they  ought  not  to  receive  com- 
pensation out  of  the  funds  of  the  company.  But  that 
had  not  been  the  course  taken.  Instead  of  anything  of 
that  kind,  one  of  the  largest  bills,  for  over  4002.,  had 
been  incurred  for  the  purpose  of  ascertaining  whetbor 
finand  had  been  practised  by  the  insured,  a  question 
with  which  the  company  had  nothing  to  do.  It  was 
indifferent  to  the  company  whether  there  was  fraud  or 
not,  for  it  was  the  insurance  of  the  directors,  not  the 
insurance  of  the  company.  It  was  therefore  the  pkin 
duty  of  these  gentiemen,  having  the  fullest  knowledge 
of  the  exact  position  of  the  company,  to  tell  the 
directors  that  they  could  not,  on  behalf  of  the  jcom- 
pany,  do  anything  more  than  liberate  the  company 
from  the  consequences  of  the  misconduct  of  their 
directors.  That  was  their  position  and  their  duty ; 
and  they  must,  therefore,  be  taken  to  have  been  reslly 
acting  on  behalf  of  the  directors  in  all  the  steps 
which  they  took  with  reference  to  the  marine  in- 
surance. But  the  case  was  still  stronger  with  regard 
to  the  costs  of  the  action  brought  in  the  name  of  the 
company,  which  was  in  fact  an  action  by  the  directors 
for  the  recovery  of  money  for  which  they  were  liable. 
His  Honour  did  not  look  on  the  2002.  as  the  company's 
money  at  all,  but  as  money  which  the  directors  had 
taken  out  of  the  company's  funds  to  pay  to  the 
asaund,  and  which  they  were  clearly  liable  to  :i^tuni 
to  the  company.  If  the  solicitors  had  any  claim  on 
the  directors,  that  they  could  make  good ;  or  if  they 
had  any  claim  to  any  fund  in  their  hands,  and  had 
retained  it  the  monuent  it  tras  recovered,  probably  tl^y 
might  have  had  the  usual  attorney's  lien  for  costs  an 
what  was  recovered  in  the  action.  With  that  the 
Court  had  nothing  now  to  do.  The  only  question  now 
before  the  Court  was,  whether  these  bills  were,  or  ware 
not,  incurred  in  respect  of  the  company  ?  It  appearad 
to  his  Honour  that  none  of  those  which  had  baon 
incurred  in  respect  of  the  marine  insurance,  could  be 
treated  as  the  company's  debt. 

The  point  as  to  the  appropriation  did  not  caiiy'tfae 
argument  one  step  further.  Mr.  Smith  had  asked,  could 
this  money,  if  it  had  been  paid,  have  been  recovered 
at  law  ?  Very  likely  the  directors  could  not  recover 
it ;  but  it  was  quite  dear  that  if  a  bill  in  Equity  were 
filed  to  recover  money  from  anybody  who  had  received 
it  knowing  it  to  be  trust  money,  it  could  be  recovered 
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back ;  and  if  the  solicitors  knew,  as  they  mnst  be  taken 
to  hare  known,  that  the  money  was  paid  to  them  for 
a  purpose  not  authorised  by  the  company,  and  there- 
fore inyolving  a  breach  of  trust,  they,  receiving  money 
with  notice  of  its  being  tmst  money,  were  liable — as 
everybody  was  under  such  circumstances — ^to  refund  it 
The  two  points,  therefore,  really  seemed  to  be  one.  If 
you  once  arrived  at  the  conclusion  that  the  money 
could  not  be  properly  paid  to  the  solicitors,  then,  of 
course,  the  solicitors  could  not  appropriate  any  of  the 
money  of  the  company  to  pay  a  debt  which  waa  not  a 
debt  of  the  company. 

His  Honour  would  have  paused  longer  if  it  had  been 
the  simple  case  of  some  isolated  transaction  which  might 
or  might  not  be  within  the  company's  powers.    He  did 
not  wish  to  lay  down  so  strict  a  rule,  as  that  a  solicitor 
could  not  defend  an  action  where  it  was  doubtful  whe- 
ther the  transaction  was  or  was  not  within  the  actual 
powers  of  the  company.    But  this  was  really  a  plain 
course  of  procedure  in  carrying  on  marine  insurance, 
which  the  solicitors  had  themselves  advised  the  direc- 
tors it  was  not  competent  for  them  to  carry  on  ;  and 
the  instituting  proceedings  and  defending  actions  with 
reference  to  that  business,  must  be  regarded  just  as 
if  there  had  been  a  separate  branch  established  for 
marine  insurance,  with  its  own  solicitors  and  advisers, 
not  one  single  farthing  of  the  expense  of  which  could 
be  charged  against  the  company.     His  Honour's  con- 
clusion was,  that  he  was  bound  to  disallow  the  bills 
which  had  been  incurred  in  the  defence  of  the  com- 
pany, and  could  not  allow  any  appropriation  to  be 
made  in  respect  of  the  payments  of  such  bills. 


Holroyd,  Comr.  ^  juWuxklou 

21  JuLT,  1863. 


} 


Section  192  of  Bankruptcy  Act,  1861 — ]l£i»- 
description  in  Deed  of  Arrangement — Appli- 
cation for  Execution  notivithstanding  Deed. 

The  deacription  of  a  debtor  in  a  deed  of  arrangement 
executed  according  to  the  Ba/nkruptcy  Act,  1861,  ^imild 
he  ihs  same  ca  in  bankruptcy,  but,  unless  it  misleads 
the  ereditor,  it  unit  not  make  the  deed  had:  neither  will 
the  omission  from  (he  deed  of  the  costs  of  a  Judgment 
ohtained  after  the  registrcUion  of  the  deed  do  so,  the  Judg- 
ment debt  itself  hamng  been  inserted  in  the  debtor's  list 
cf  liabilities. 

In  this  case  the  debtor  had  executed  a  deed  of 
arrangement  under  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  in  which  deed  he  was  described  as 
of  Falcon  Court,  Fleet  Street,  newspaper  agent.  It 
appeared  that  he  had  not  been  in  Falcon  Court  for 
many  months,  and  that  he  was  in  fact  secretary  of  the 
General  Provident  Assurance  Company,  and  director 
of  certain  other  public  companies.  The  debtor  had 
inserted  in  his  deed  amongst  his  liabiUties  a  debt  of 


150^.,  due  to  one  Prance,  who,  a  few  dayi  after 
execution  of  the  deed,  had  obtained  a 
against  the  debtor  for  150Z.  debt,  and  832.  costs. 

Chidley  (solicitor),  for  Prance,  contended  that  tb 
deed  was  bad,  both  on  account  of  the  misdescrip- 
tion mentioned  above,  and  that  the  debtor  had  not 
obtained  the  assent  of  three-fourtlis  in  Talne  of  thd 
creditors  to  the  deed,  for  he  had  omitted  from  it  the 
costs  of  Prance's  judgment  He  asked,  therefore, 
that  Prance  should  be  allowed  to  issue  execation  on 
his  judgment,  notwithstanding  the  deed. 

Reed,  for  the  [debtor,  said  that  he  bad  eridenoe  to 
disprove  the  first  objection.  As  to  the  lecoztd,  the 
debtor  had  a  good  defence  to  the  action,  which  ms 
brought  on  a  bill  of  exchange,  for  which  the  debtor 
had  received  no  consideration.  The  deed,  bowereT,  ^ras 
in  fact  registered  before  trial,  which  was  condusiTe. 

HiB  Honour  said,  that  the  debtor  baring  admitted 
the  debt  in  the  list  of  his  liabilities,  and  judgment 
having  been  obtained  on  it,  he  conld  not  enter  into 
the  question  of  its  validity.  He  could  not  take  hen 
any  other  course  than  that  which  would  be  tsken  in  i 
Court  of  Equity.  Of  course,  if  fraud  were  prorwi, 
the  judgment  would  be  of  no  validit]r.  But  the 
liability  as  to  costs  not  having  arisen  tQl  judgment 
was  obtained,  their  omission  from  tbe  deed  did  not 
render  it  invalid.  As  to  the  first  objection,  on  the 
ground  of  misdescription,  lie  thought  that  a  desisip* 
tion  in  a  deed  of  this  sort  should  certainly  be  the  sum 
as  a  description  in  bankruptcy.  Bnt  in  ibis  case  thd 
creditor  not  having  been  misled,  he  could  not  gnot 
the  application  for  leave  to  issue  execution,  hot  must 
leave  him  to  his  ordinary  rights.  Of  ooune,  if  the 
creditor  could  prove  the  deed  invalid,  he  wouldhsre  t 
remedy. 

ATtnu^.  ^Application  refused,  but  without  costs. 


Holroyd,  Comr.  I  j^^maycoc^ 

21  JiTLT,  1863.      J 

Bankruptcy  Consolidation  Act,  1849,  Sectm  195 
— Arrangement  Deed — AUoufonce  to  B(Sik' 
rupt. 

The  Court  canrud  interfere  to  order  thi  ftr-ff^ 
aUowed  to  a  bankrupt  under  section  195  of  the  Bant^f^ 
Law  Consolidation  AU,  1849,  to  be  paid  to  A«»  ^'^ 
a  deed  of  arrangem^ent  executed  according  to  tt«  185a 
section  of  the  Bankruptcy  Act,  1861. 

This  was  an  application  by  the  bankrupt,  under  the 
196th  section  (unrepealed)  of  the  Bankrupt  LawCan- 
solidation  Act,  1849,  for  an  allowance  to  him  (^  1^[- 
per  cent  on  the  amount  of  assets  resHsed  under  b-' 
estate. 

The  bankrupt,  it  appeared,  came  beftw  the  Gcot 
on  his  own  petition.    His  assets  would  be  taiBofi"^  ^^ 
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pay  a  dividend  of  upwards  of  fifteen  shillings  in  the 
pound.  Subsequently  to  the  presenting  of  his  peti- 
tion, a  resolution  had  been  come  to  between  the 
trade  assignee  and  the  creditors,  under  section  185 
of  the  Bankruptcy  Act,  1861,  to  stay  proceedings 
in  Bankruptcy,  and  liquidate  the  estate  out  of 
Court  Accordingly,  the  bankrupt,  at  the  instance 
of  the  solicitor  to  the  trade  assignee  (his  own  soli- 
citor being  absent),  executed  a  deed  for  the  purpose 
of  carrying  out  the  above-mentioned  arrangement. 
By  this  deed,  however,  no  provision  was  made  for  such 
an  allowance^  as  the  bankrupt,  had  he  obtained  his  order 
of  discharge,  would  have  been  entitled  to  under  the 
195th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849.  It  appeared  that  the  deed  had  not  been  com- 
pletely executed. 


CkidUy  (solicitor),  for  the  bankrupt. 
IngU  (solicitor),  for  the  assignee. 

His  Hokoub  thought  that  the  present  application 
was  rather  premature,  the  deed  not  having  as  yet  been 
completely  executed.  The  Court,  however,  had  power 
to  say  whether  or  not  any  deed  of  arrangement  was 
reasonable.  His  opinion  was,  that  it  was  but  fair 
that,  where  the  assets  were  so  largo,  the  creditors 
should  make  the  allowance  to  the  bankrupt,  which  he 
would  have  become  entitled  to  under  the  statute. 
This  payment,  however,  he  could  not  enforce  as  in 
Bankruptcy :  it  could  only  be  done  by  declaring,  before 
the  deed  was  completely  executed  and  the  bankruptcy 
annulled,  that  it  was  reasonable  to  make  such  allowance 
to  the  bankrupt. 


COMMON   LAW. 
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Bttbdsb  v.  O'Neill. 


Arches. 

1,  24  July,  1863. 

Before  the  Right  Hon.  Dr.  Lushinoton. 


JEvidence — Partr^ — DefendafU  in  Prosecution 
under  Clergy  Discipline  Act,  14:  it:  15  Vict 
c.  99,  ss.  2,  3—13  Chcts.  2,  c.  12,  s.  4— 
CorroborcUory  Evidence. 

A  clergyman  prosecuted  undtr  ths  Clergy  IHacipline 
Act  is  not  a  eompetent  witness  under  the  2ind  sect,  of  14 
df  15  Viet.  c.  99,  even  cUthough  the  case  is  not  vne  of  the 
cases  excepted  vmder  the  ^rd  sect. 

13  Chas.  2,  c.  12,  s.  4,  is  still  unrepealed. 

The  principle  recognised  in  Hawkins  v.  Gathercole 
<6  De  a.  M.  A  0.  1)  followed. 

The  rules  and  practice  of  the  Common  Law  Courts 
as  to  evidence  now  exclusively  prevail  in  the  Court  of 
Arches  in  prosecutums  under  the  Clergy  Discipline  Act. 

This  cause  was  a  proceeding  under  the  Clergy  Dis- 
cipline Act  by  the  Bishop  of  Ely  against  the  Bev.  T. 
O'Keill,  vicar  of  Luton,  and  came  up  to  the  Court  of 
Arches  by  letters  of  request  from  the  Bishop.  The 
formal  chaise  brought  against  the  defendant  was  that 
be  had  ''committed  the  crime  of  fornication,  lewdness, 
and  incontinence,  contrary  to  the  statute  and  to  the 
constitutions  and  canons  ecclesiastical  of  the  realm." 
Bat  the  articles,  in  specifying  the  offence  committed, 
alleged  that  on  a  certain  occasion  the  defendant  vrith 
force  had,  or  had  attempted  to  have,  carnal  knowledge 
and  criminal  connection  with  one  Maigaret  Emma 
Strickland,  a  pupil-teacher  in  the  national  school  of 
the  parish  where  the  defendant  was  curate.  The 
evidence  of  the  girl,  also  puiported  to  show  that 
violence  had  been  used.    The  defendant  in  his  plead- 


ing denied  the  truth  of  the  charge,  and  at  the  hearing 
tendered  himself  as  a  witness  in  his  own  behalf  and 
for  cross-examination  by  counsel  for  the  promoter. 
Questions  were  raised  as  to  whether  he  could  be 
admitted  as  a  witness,  and  as  to  the  necessity  of  evi- 
dence corroboratory  to  the  evidence  of  the  girl  as  to 
the  commission  of  the  offence. 

The  QueenVAdvocaU,  Dr.  Middleton,  and  Field,  for 
the  promoter. 

Collier,  Q.C.9  Deane,  Q.C.,  and  Pritehard,  for  the 
defendant. 

Beference  was  made  to  the  following  sections  of  the 
14  &  15  Vict.  c.  99  :— 

Section  2.  On  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  Court  of  Justice, 
the  parties  thereto,  and  the  persons  in  whose  behalf 
any  such  suit,  action,  or  other  proceeding  may  be 
brought  or  defended,  shall,  except  as  hereinafter  ex- 
cepted, be  competent  and  compellable  to  give  evidence 
on  behalf  of  either  or  any  of  the  parties  to  the  said 
suit,  action,  or  other  proceeding. 

Section  3.  But  nothing  herein  contained  shall  render 
any  person  who,  in  any  criminal  proceeding,  is  charged 
with  the  commission  of  any  indictable  offence,  or  any 
offence  punishable  on  summary  conviction,  competent 
or  compellable  to  give  evidence  for  or  against  himself, 
or  shall  render  any  person  compellable  to  answer  any 
question  tending  to  criminate  himself. 

Dr.  Lushinqton. — ^The  evidence  of  the  defendant 
would  not  have  been  admissible  before  the  passing  of 
the  statute,  and,  in  my  opinion,  it  is  not  admissible 
now.    Looking  at  the  pleading  and  the  evidence,  I 
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incline  to  think  tliat  the  offence  with  which  the  de- 
fendant is  charged  is  indictable  and  punishable  on 
sommary  conviction.  If  so,  the  case  comes  within  the 
categoiy  of  the  exceptions  made  in  the  Srd  section  to 
the  operation  of  the  statate.  But,  if  not,  I  should 
hold  that  the  rule  of  the  2nd  section,  anthoriaing  the 
admission  of  the  eyidance  of  the  parties,  though  framed 
in  general  terms,  is,  neverthahss,  not  applicable  to  a 
prosecution  of  tins  descriptian,  and  I  should  do  so 
upon  the  principle  recognised  in  theoMe  of  Ma/iMtu 
T.  QtUherade  (6  Be  G.  H.  ft  Q.  1).  Oonsider  the  oon- 
sequences  of  holding  the  defendant  to  be  a  competent 
fwitness.  The  defendant  would  then  m  a  case  likeihis 
be  not  only  a  competent  witness,  hot  compellable  to 
fpre  eridenoe.  A  deigyman  of  the  Ohuroh  of  England 
might  thus,  under  the  2nd  section  of  the  statute,  be 
forced  to  criminate  himself  in  a  proceeding  where  his 
character  and  pecuniary  prospects  for  life  are  at  stake, 
and  this,  whilst  the  8rd  section  protects  a  man  from 
giving  evidence  against  himself,  in  the  case  of  any  petty 
offences  cognisable  before  a  magistrate,  however  small 


the  penalty  or  slight  the  punishment.  Then,  too,  the 
4th  section  of  IS  Chas.  2,  c.  12,  which  prohibits  any 
ecdesiaBtioal  judge  "from  tendering  on  oath  to  any 
person  idureby  such  person  may  be  oompaUed  to  eon- 
feas  any  crimina]  thing  whereby  he  may  be  liable  to 
any  censure  or  punidmient,"  would  be  sflently  i^ 
pealed.  I  cannot,  therefore,  receiTe  ibe  vndeme  of 
the  defendant. 

As  to  the  evidence  necessary  to  prove  ihe  com- 
mission of  the  alleged  offence,  I  am  of  opsnion  that 
the  former  rules  of  Hub  Court  requiring  two  witnesses 
to  eveiy  haetf  or  at  least  corroboratory  evidenoe-^ruks 
strenuoudy  insisted  upon  by  Sir  H.  Jenner  in  Yearns 
V.  Evan$  (i  Bobert.  17S)-*-are  not  now  appUcable.  I 
shall  abide  by  the  rules  and  practice  of  the  Gonzis  of 
Crommon  Law. 

Eventually,  upon  the  evidence,  the  Court  dismissed 
the  defendant,  but  gave  no  costs.  The  charge  >>M  not 
been  made  ou^  but  there  had  been  sufficient  circum- 
stances of  suspicion  to  render  it  obligatory  upon  the 
bishop  to  institute  proceedings. 
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EQUITY. 


House  of  Lords.  \ 

24,  27  April,  1  May,  f    The  Duchess  di  Soba 

8,  11, 16  June,  i  v.  Phillipps. 

28  July,  1863.  ' 

PrtmU.  —  The  Lord  Chancellor,  The  Lord 
Cranworth,  The  Lord  Wenslbydale,  The  Lord 
Chelmsford,  and  The  Lord  Kinosdown. 

F(yr(ign  Document — Construction — Practice, 

If  a  foreign  documeni  is  hroughi  before  an  English 
Jtidge,  he  should  be  furnished  with  (1)  a  translation  of 
it ;  (2)  an  escplanation  of  any  terms  of  art  used  in  it ;  (8) 
information  on  any  special  law,  and  (4)  on  any  peculiar 
rule  of  construction,  of  the  foreign  state  affedting  it :  and 
with  mch  light  U  is  his  duty  to  construe  the  docum>ent. 

Whether  there  is  any  rule  requiring  a  memJber  of  the 
House^  who  has  heard  the  arguments  in  a  case,  to  take 
part  in  the  decision — Qiuere. 

Before  the  Easter  recess,  Solt,  Q.(7.,  said  the 
appellants  were  foreigners,  ignorant  of  the  nsage  of 
English  law,  and  were  desiroos  that  the  Lord  Chan- 
cellor, who  had  been  of  connsel  in  the  case  when  at  the 
bar,  should  taJce  no  part  in  hearing  the  appeal  On 
the  case  now  coming  on, 

The  Lord  Chancellor  said,  that  it  was  not  con- 
sidered in  accordance  with  right,  or  with  the  nsage  of 
the  House,  that  he  should  retire  because  he  had  been 
engaged  in  the  cause  ;  but  following  the  example  of 
his  noble  and  learned  friend  Lord  Chelmsford  in  the 
Thellusson  Case,  he  should  take  no  part  in  the 
decision,  unless  it  was  necessary  for  him  to  do  so. 

The  cause  came  on  by  way  of  appeal  from  a  judg- 
ment of  Wood,  y.-C,  in  a  suit  instituted  by  the 
appellants  against  the  devisees  and  executors  of  John, 
Earl  of  Shrewsbury,  and  others  interested  in  the  estate 
of  the  Earl,  for  the  purpose  of  securing  certain  rights 
claimed  by  the  appellants  under  a  preliminary  marriage 
contract  written  in  the  Italian  language,  and  executed 
at  Rome  on  the  7th  of  March,  1835,  to  which  contract 
the  said  Earl  was  a  party.  It  is  only  necessary  to 
re])0Tt  the  case  upon  one  point — ^viz.,  the  principles 
which  should  govern  English  Courts  in  the  construc- 
tion of  foreign  documents.  The  Vice-Chancellor's 
judgment  on  this  question  was  as  follows  : — 

"Of  course  that  some  parol  testimony  must  be 
■admitted  in  a  case  where  the  instrument  is  in  a  foreign 
language,  and  where  many  of  the  points  of  the  case 
must  depend  upon  foreign  law,  cannot  be  disputed.  I 
think  it  is  necessary,  therefore,  to  state  in  the  outset 
what,  to  my  mind,  appears  to  be  the  legitimate  province 
Vou  II. 


of  parol  and  external  testimony  in  a  case  of  the 
description,  and  what  is  left  simply  for  the  decision  of 
the  Court,  independently  of  such  testimony,  on  the 
instruments  themselves,  when  to  a  certain  extent  their 
interpretation  has  been  arrived  at. 

"I  apprehend  there  are  these  several  points  to 
which  parol  evidence  should  be  addressed.  First,  it 
is  legitimate  even  in  English  contracts  to  ascertain  the 
position  of  the  parties  to  the  contract ;  and  secondly, 
the  circumstances  which  attend  the  execution  of  the 
contract.  Those  are  circumstances  which  we  inquire 
into  in  our  own  Courts,  as  well  as,  I  apprehend,  in  any 
Court  where  jurisdiction  is  exercised  over  instruments 
of  any  description.  The  next  point  to  which  in  this 
particular  case  it  appears  to  me  to  be  obvious  that 
foreign  testimony  is  properly  attributable  is,  the  simple 
translation  of  the  instrument,  with  any  information 
that  the  witnesses  can  give  to  me  of  any  grammatical 
rule  of  construction  peculiar  to  the  Italian  language. 
I  limit  it  to  that,  because  I  apprehend  that  general 
grammatical  rules  of  construction  are  open  to  me, 
whether  the  instrument  be  in  Italian  or  Latin,  or  in 
any  other  form  of  language.  I  take  as  an  instance 
that  which  has  been  very  much  pressed  here.  It  is 
a  general  rule  of  grammar,  however  it  may  be  applied 
to  the  particular  case  before  me, — ^namely,  as  to  the 
question  of  the  adjective  refening  to  the  last  antece- 
dent  substantive  immediately  preceding  it.  That 
depends  on  a  general  rule  of  grammar,  which  is  not  at 
all  peculiar  to  the  Italian  language,  but  found  in  eveiy 
language  of  which  we  have  any  cognisance.  The  fourth 
point  upon  which  parol  testimony  is  absolutely  neces- 
sary is,  to  explain  any  technical  words,  independently 
of  the  language  being  a  foreign  language.  Of  course, 
to  a  certain  extent,  the  contract  is  in  legal  language, 
and  every  language  has  Jts  own  technicalities  with 
regard  to  particular  arts  and  sciences.  Therefore  it  ia 
right  to  have  the  evidence  of  competent  witnesses, 
and  to  know  the  meaning  of  technical  words,  such  as 
eredi  and  eredild  in  the^case  now  immediately  before 
me.  Fifthly,  I  must  also  be  informed  of  the  principles 
of  law  peculiar  to  any  code  with  reference  to  construc- 
tion. Take,  for  Instance,  in  this  case,  the  principles 
asserted  of  the  particular  favour  shown  to  dower,  which 
does  not  exist  in  our  law,  but  is  a  peculiarity  in  the 
Italian  law.  It  is  quite  right  I  should  be  informed  of 
that  by  testimony.  Then  lastly,  and  most  important, 
no  doubt,  the  witnesses  are  called  to  depose  to  the 
foreign  law  itself  as  applicable  to  the  instrument  when 
it  has  been  translated,  and  understood,  and  construed. 

'*Now  aU  those  points  are  points  upon  which  thpse 
gentlemen  have  been  called.    They  may  have  gone 
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beyond  their  sphere  in  some  of  their  observations  upon 
those  points,  and  I  hope  I  have  been  able,  in  reading 
carefully  over  the  evidence,  as  V  have  done  two  or 
three  times,  to  separate  in  my  own  mind  those  por- 
tions of  the  evidence  which  I  am  bound  by,  aa  being 
testimony  to  which  I  must  give  credence,  and  .on 
which,  if  unfortunately  it  may  happen  to  conflict,  I 
must  come  to  a  determination  between  the  conflicting 
witnesses,  and  those  other  porticms  which  are  simply 
observations  and  arguments  which  may  be  ofiered  by 
any  gentleman  of  intelligence,  such  as  theao  witnesses 
are,  and  which  will  bo  valuable,  like  other  aiguments 
offered  to  me  at  the  bar,  in  thd  course  of  the  discus- 
gions  of  this  case. 

''  On  the  other  hand,  I  apprehend  when  this  has 
been  done— that  is  to  say,  when  I  have  been  told  what 
the  words  mean  grftmnuiticaUy — and  when  I  have  been 
told  of  laU  the  special  rules  (if  any)  of  construction 
applicable  to  the  language — ^when  I  have  had  the 
technical  words  explained  to  me— when  I  have  had 
the  principles  pecidi^r  to  foreign  law,  both  as  to  con- 
■traction  and  applic4ble  to  the  effect  of  an  instnuneat 
detailed  before  me  in  evidence— then  it  is  my  province 
to  apply  as  far  as  I  can,  having  had  all  that  informa- 
tion  before  me,  any  general  rule  of  grammatical  con- 
rtruction  which  may  exist,  or  any  general  rule  of  law 
which  is  not  peculiar  to  one  code  or  another,  but  co- 
extensive with  eveiy  system  of  jurisprudence.  I  may 
give  as  an  instance  the  rule  that  effect  is  to  be  given  to 
oveiy  word  in  a  contract  if  possible.  General  principles 
are  within  my  province ;  I  have  fbrUier  to  discnss  the 
weight  of  the  testimony  which  is  so  given. 

« I  wish  to  put  this  dearly,  because  a  case  before 
Lord  Ck>ttenham  was  dted,  in^which  it  was  said  that 
the  Court  assumed  to  itself  even  in  foreign  instru- 
memts,  tho  whole  province  of  construction.  I  take  it 
that  is  always  subject  to  such  limitations  as  I  have 
here  described,  namely,  limitations  which  do  not  leave 
it  open  to  the  Court,  otherwise  than  upon  testimony, 
to  form  an  opinion  upon  the  translation  of  the  lan- 
guage, or  the  translation  of  peculiar  terms^  or  the 
application  of  peculiar  principles  of  foreign  law, 
whether  to  construction  or  to  effect" 

Molt,  Q,0.,  and  ff,  MaUhsws {Wickens  with  them)  for 
the  appellants,  contended  that  the  construction  of  a 
foreign  document  was  a  matter  of  fact  to  be  ascertained 
from  the  evidence  of  witnesses  as  a  matter  of  &ct, 

Story's  Conflict  of  Laws,  426,  §  276 ; 

Bemal  v.  Senial,  8  My.  &  Cr.  £59  ; 

DcUrympU  v.  Dalrymple,  2  Hagg.  Cob.  64 ; 

Williams  v.  Williams^  8  Beav.  547  ; 

Anstruihsr  v.  Adair,  2  My.  &  K.  513  ; 

Sussex  Peerage,  Case  (Lord  Brougham's  remarks), 
11  C.  &  F.  85.  115  ; 

Sari  NOsmi  v.  Lard  Bridport,  8  Beav.  527,  534 ; 

Baron  de  Bode'a  Case,  8  Q.  B.  208,  266  (the 
observations  of  Coleridge,  J.) ; 

Taylor  on  Evidence,  1280. 


The  Solidtor-Oeneral,  Sir  B.  Cairns,  dC,  DuUit. 
son,  Giffard,  Q,C.,  CkarUs  Bail,  Baddde^,  and 
BUison,  for  the  several  respondents,  were  not  caM 
upon. 

28  July,  1868. 

The  Lobd  Cbakworth  said  that  the  Lord  dan- 
cellor  having  been  in  the  case  at  the  bar  would  t&b 
no  part  in  the  discussion  of  it :  he  then  stated  ths 
fifccts  of  the  case,  and  added  that  the  qmstion  toned 
upon  the  5th  clause  of  the  prdxminaiy  coninet  of 
1835,  and  it  was  necessary  to  state  ifhat  roles  gwemel 
the  construction  of  foreign  documents.  The  Judge  or 
Court  must  obtain,  Ist,  a  translation  of  tb  doeomeBt ; 
2nd,  an  explanation  of  any  terms  of  art  media  it ;  H 
information  on  any  special  law,  and  4th,  on  any  pecu- 
liar rule  of  construction,  of  the  foreign  lUte  affecting 
it  It  was  the  duty  of  the  English  Owt  vi^  nch 
light  to  coBstruo  the  document  in  qoeition,  and  iD 
their  Lordships  agreed  with  the  Tica^teoeHor  io 
his  construction  of  it  He  added  that  Loid  £ii«i- 
down  concurred  in  the  judgment  he  haddfliifend. 

The  Lord  Chblmsfobd  concurred. 

The  Lord  Wenslbtdali,  whilst  ooncnraiir  n 
the  judgments  which  had  been  given,  audthecondBCt 
of  the  Lord  Chancdlor  in  abstaining  from  ginng  judg- 
ment, must  not  be  drawn  into  a  precedfint 

The  Lord  CHAKCEUiOR  agreed  with  his  notleaa^ 
learned  Mend  on  the  question  of  piecedeat,  ffld 
e3q)lained  his  reasons  for  abstaining  &«&  g^ 
judgment. 

The  Lord  Chelksvobd  approved  of  tiia  oawact 
of  the  Lord  ChanceUor ;  it  was  the  com*  *«  ^ 
himself  adopted  in  ThUlusson  v.  BtHKOiL 

The  Lord  Wbnsletdalb  said  it  was  ipa*  ^ 
rule  of  the  House  requiring  the  members  of  IheHoa* 
who  had  heaid  the  arguments  in  a  causa  to  gne^lwr 
judgment  upon  it 

The  Lord  Craijworth  said  he  was  nol  «*"• 
the  existence  of  any  such  rule,  and  he  thought  ^ 
Lord  Caianoellor  had  acted  very  properly. 


OounciL    )TATHAMandAnofl«f.^* 
15  Jolt,  [    Unts,  AOTBifl5««i^»*^' 

8  Aua.  1863.        )     Bespondenta. 

Present— Lord  Kingsdowk,  KinoHT  Bbtks.  L/' 

and  Turner,  L7. 

Insolvency— Priority  of  Secured  <?^^«^^ 
peHy  left  in  the  DispoiUion  of  «*«  ^^^^ 
atthetime  of  IntUvency^lMn  «i-K««^ 
without  Possession, — Emait-DuiA  I^- 

Two  creditors  having  securities  on  ^^^^L 
pcrscMd  ^eds  of  a  debtor  Ufi  ihspt^f^r^ 
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hia  possession.  Be  vxts  subsequenUy  adjudicated  i'MoU 
vent,  hvt  previously  the  creditors  had  claimed  their 
property;  aitd  it  toas  agreed  that  it  should  be  placed 
in  the  hands  of  trustees,  and  sold : — 

Held,  that  this  having  been  done,  the  property  before 
the  inselveney  had  ceased  to  be  in  the  order  and  dis^ 
position  of  the  insolvent,  and  could  beheld  by* the 
secured  creditors  against  the  insolvents  assignees. 

The  general  rule  of  the  Civil  Law  is,  that  possession 
of  moveables  is  not  necessary  to  the  validity  of  a  lien, 
whether  created  by  contract,  or  act  of  law,  andthat  such 
lien  wUl  atta^  upon  moveable  property,  even  in  the 
hands  of  a  bon&  fide  purchaser  wUhout  notice.  This 
rule  has  been  partially  modified  by  the  Boman-IhUch 
Law,  so  far  as  it  applies  against  a  bon&  ^de  purchaser; 
but  it  is  dear  that  a  mortgage  of  mcveahles  by  writing 
before  a  notary,  though  without  possession,  is  valid 
4xgainst  the  debtor  and  his  general  creditors. 


This  was  an  appeal  from  a  decree  of  the  Shxpreme 
0)xirt  of  the  Island  of  Ceylon,  dated  the  15tii  of  July, 
1858,  which]  established  the  validity  of  two  securities 
lield  by  the  respondents  on  the  moveable  property  of 
an  insolvent  debtor. 

In  October,  1857,  the  respondent  A.   S.   Andr^, 
residing  at  Ceylon,  advanced  to  one  C.  H.  Ledward 
n  sum  of  A501.  upon  the  security  of  his  ftamiture 
and  effects  and   other  property.     Ledward  was  not 
shown  to  have  been  then  in  insolvent  circumstances, 
and  there  was  no  evidence  that  the  creditor  doubted 
his  solvency.     The  sum  was  advanced  upon  a  pro- 
missory note,  dated  the  21st  of  October,  1857,  at  twd 
months,  and  was  ultimately  secured  by  a  bond  in  the 
form  of  the  Boman-Dutch  Law,  prevailing  in  the  island 
of  Ceylon,  which  was  duly  executed  by  Ledward  in 
presence  of  a  notary  and  two  witnesses,  on  the  21st  of 
December,  1857.      By  the  bond,  Ledwa^  acknow- 
ledged the  debt  of  450Z.,  and,  to  secure  payment  of 
principal  and  interest,  bound  himself,  his  heirs,  exe- 
cutors,   and   administrators,    and    all   his   property 
whatsoever,  and  specially  mortgaged  and  hypothecated 
the  household  furniture  and  other  effects  belonging  to 
him  specified  in  the  annexed  catalogue. 

Ledward  had  also  on  the  24th  of  March,  1857, 
executed  a  similar  bond  in  favour  of  the  second 
respondent,  ChristoffeUz,  similarly  attested,  to  secure 
the  sum  of  6502.  previously  advanced  by  him  upon 
certain  promissory  notes.  By  this  bond  Lod^noxi 
bound  himself,  his  heirs,  executors,  and  administrators, 
and  all  his  property,  moveable  and  immoveable,  which 
he  was  then  x>ossessed  of,  or  whatever  he  should  there- 
after become  possessed  of,  as  security  for  the  sum  of 
€501.  and  interest. 

On  the  day  following  the  execution  of  the  bond  in 
favour  of  Andree,  Ledward  called  a  meeting  of  his 
creditors,  by  circular,  for  the  24th  of  December.  The 
two  creditors,  Andree  and  Christoffelsz,  attended  this 
meeting,  and  gave  notice  to  the  creditors  of  their  secu- 
rities. At  the  meeting  of  creditors  two  of  their  number 


were  chosen  to  be  trustees  of  Ledward's  property, 
and  his  whole  estate  was  delivered  over  to  them  to  be 
realised  for  the  benefit  of  the  creditors,  subject  to  the 
claims  of  the  proferential  creditors  by  virtue  of  their 
securities.  The  two  secured  creditors,  the  respondents, 
at  this  meeting,  had  claimed  a  priority  under  their 
bonds  ;  but  it  was  agreed  that  the  property  should  be 
sold  by  the  trustees,  and  the  daims  subsequently 
adjusted  by  arbitration. 

This  was  done,  and  the  fumitore  and  effects  pledged 
were  sold  by  the  trustees  before  the  petition  waa 
presented  on  which  Ledward  was  adjudicated  aa 
insolvent. 

The  petition  for  abjudication  was  presented  on  thft 
Sth  of  February,  1858 ;  and  on  the  same  day  tha 
adjudication  of  insolvency  took  place. 

The  district  Court  of  Colombo  decided  against  tha 
validity  of  the  bonds,  on  the  7th  of  April,  1858 ; 
which  decision  was  reversed  by  tha  Supreme  Cour^ 
and  against  this  judgment  an  appeal  was  mm  brought 
by  tha  aasigiiees  of  Ledwaxd*s  estate. 


BovUl,  Q.C.,  and  Eagmen,  for  tha  appellanti^  con- 
tended, 

1st.  That   the   English    law    of  bankruptcy,    aa 
embodied  in  the  "Bankrupt  Law  Consolidation  Act, 
1849,"  had  been  introduced  into  tha  island  of  Ceylon 
by  Ordinance  7,  1853.    By  the  Act  of  1849, 12  &  13 
Vict.  c.  106,  the  goods  in  question  were,  as  being  in 
the  disposition  of  the  insolvent^  liable  to  be  sold  as 
assets. 
The  125th  section  is  as  follows  >— 
**  If  any  bankrupt  at  the  time  ha  becomes  bank- 
rupt shall,  by  the  consent  and  permission  of  tha  tma 
owner  thereof,  have  in  his  possessbn,  order,  or  dis- 
position, any  goods  or  chattels  whereof  he  was  reputed 
owner,  or  whereof  he  had  taken  upon  him  the  sale, 
alteration,  or  disposition  as  owner,  the  Court  shall 
have  power  to  order  the  same  to  be  sold  and  diBposad 
of  for  the  benefit  of  the  creditars  under  the  bank- 
ruptcy." 

The  property  never  left  the  possession  of  the  in- 
solvent :  it  was  left  with  him  by  the  respondents,  and 
no  Hen  of  theirs  could  attach  to  it  without  possession, 
Hoggard  v.  Mackenzie,  25  Beav.  493  ; 
North  V.  Oumey,  1  J.  &  H.  509 ; 
Ex  parte  Boulton  in  re  Sketchley,  1  De  O.  ft  J. 
168. 
2nd.  These  bonds  never  did  give,  according  to  the 
local  law,  any  preferential  lien.     According  to  tha 
Roman-Dutch  Law,  an  hypothecation  of  moveables^ 
whether  general  or  special,  gives  no  preference  over 
general  creditors   without  a  delivery  of  the  things 
hypothecated.    The  old  Civil  Law  rule  to  the  contrary 
has  been  modified  by  the  jurisprudence  of  every  modem 
people,  and  the  authorities  ^ow  that  it  never  has  pre- 
vailed against  a  purchaser  for  vsluable  consideration, 
8  Burge,  For.  and  CoL  Law,  571,  572  et.  seg, 
ch.  zviL  : 
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Van  der  Linden, — Conventional  Mortf^age  Right, — 
176,  177,  bk.  i.  §  3  (Henry's  transl.) ; 

J.  Voet  ad  Pand.  bk.  xx.  tit.  i.  N.  18,  14 ; 

Hatth.  de  Anctionibus,  bk.  i.  ch.  xix.  §  74  ; 

Grotius,  Law  of  Holland,  264,  265  (Herbert's 
tranaL); 

Story  on  Bailments,  §  297,  29S  ; 

Van  der  Leeuwen,  bk.  iv.  ch.  xiii.  §  19,  p.  865 
(Engl.  transL  ed.  1820). 

EveriU,  for  the  respondents,  contended, 
Ist.  That  the  respondents— in  claiming  their  pro- 
perty before  the  insolvency,  in  transferring  possession 
of  it  to  the  trustees,  and  in  having  it  sold — had  done 
all  that  was  in  their  power  to  take  it  out  of  the 
bankrupt's  possession. 

The  modem  rule  is,  that  goods  are  not  deemed  to  be 
in  the  possession  of  a  trader,  with  the  consent  of  the 
true  owner,  if  the  latter  takes  every  possible  pains  to 
obtain  possession  of  them.  There  was  no  ground  to 
infer  fraudulent  preference.  The  loans  were  made,  and 
the  deeds  of  mortgage  executed,  long  previously  to  any 
act  of  insolvency, 

ffuiU  V.  Mortimer f  10  B.  &  C.  44  ; 
HuUtm  V.  Crutwell,  1  El.  &  BL  15; 
ffarris  v.  JliekeU,  4  H.  &  N.  1  ; 
Ody  V.  Cookney,  1  Tyrw.  k  G.  536  ; 
Ex  parte  Boyle,  8  De  G.  M.  &  G.  515 ; 
EzparU  LiUledale,  6  De  G.  M.  &  G.  714  ; 
Belcher  v.  Bellamy,  2  Exch.  808. 
2nd.  The  Roman-Dutch  Law  may  admit  of  some 
qualification  of  the  Civil  Law  rule  extending  the  lien 
without  possession  even  against  purchasers  for  value ; 
but  it  is  clear  that  a  formal  deed  before  a  notary  is 
sufficient  to  preserve  it. 

Grotius  on  Dutch  Law,  bk.  ii.  ch.  xlviii.  §  28, 
says  :— 

"A  mortgage  is  also  valid  without  delivery  of  pos- 
seasiou,  even  if  simply  by  signature,  as  far  as  regards 
the  debtor,  but  not  to  the  prejudice  of  other  creditors, 
unless  the  hypothecation  took  place  in  the  presence  of 
three  witnesses,  or  a  notary  and  two  witnesses." 

He  referred  to  the  CivU  Law  authorities  above 
cited. 


3  Aug.  1868. 

Lord  Einosoown  gave  the  opinion  of  the  Com- 
mittee, and  said :  Two  objections  were  made  to  the 
securities  in  this  case  : 

1st  That  they  must  be  considered  void,  on  the 
ground  that  the  property  mentioned  in  them  was  left 
in  the  order  and  disposition  of  the  insolvent  at  the 
time  of  his  insolvency,  with  the  consent  of  the  true 
owner. 

2nd.  That  the  instruments  of  pledge,  being  unac- 
companied with  possession,  were  void  against  the 
assignees  of  the  insolvent's  estate. 

It  appeared  to  their  Lordships  that  neither  objec- 
tion could  be  maintained. 

As  to  the  first,  they  thought  the  insolvency  must 


be  held  to  have  taken  place  when  the  petition  for  aa 
adjudication  of  insolvency  was  presented,  and  the 
adjudication  waa  made.    But  at  a  meeting  some  weeks 
before  the    respondents   had  claimed  the  property 
pledged  to  them,   and  it  had  been  agreed  that  it 
should  be  placed  in  the  hands  of  third  persons  and 
sold.      This  was  done,   and  the  property  therefore 
before  the  insolvency  had  ceased  to  be  in  the  order 
and  disposition    of  the    insolvent.    This  had  been 
settled  by  the  case  referred  to  in  the  argoment  Ei 
parte  LUtUdale  {loc  eit.).     In  that  case  the  petitioner 
had  lent  money  to  the  bankrupt,  in  order  to  enable 
him  to  purchase  stock  in  a  public  company.   The 
stock  was  purchased  and  transferred  into  the  name  of 
the  bankrupt,  in  order  to  qualify  him  to  be  a  director 
of  the  company.     It  remained  standing  in  his  name 
at  the  time  when  he  became  bankrupt;  bntheh&d 
made  an  assignment  of  the  stock  to  the  petitioner  at 
the  time  when  it  was  purchased,  and  five  days  before 
the  bankruptcy  the  petitioner  had  s^ven  notice  of  his 
assignment  to  the  directors,  and  this  was  held  suffi- 
cient to  take  the  case  out  of  the  operation  of  the 
statute. 

This  was  a  case  of  great  authority,  for  it  was  decided 
by  the  Lord  Chancellor  and  the  Lords  Justices ;  and 
though,  upon  another  transaction  of  a  sioiilar  cha- 
racter in  the  same  case,  some  doubt  was  expressed  hy 
one  of  the  Lords  Justices,  such  doubt  did  not  extend 
to  the  transaction  of  which  he  had  stated  the  pa^ 
ticulars. 

In  the  present  case  the  petitioning  creditor  s  debt 
was  not  due  till  the  5th  of  January,  1858,  and  the  act 
of  bankruptcy  was  on  the  8th  of  February,  1858. 

The  meeting  of  the  creditors,  and  notice  of  the 
claims  of  the  mortgagees,  was  on  the  23rd  or  2^th  of 
December,  1857. 

A  further  point  was  raised  as  to  one  of  these  secnii- 
ties,  that  of  the  respondent  Andr^e,  that  it  vts  void 
on  the  ground  of  fraudulent  preference  ;  but  they  ▼«« 
satisfied  upon  the  evidence  that  this  security  coold 
not  be  impeached  upon  that  ground. 

Then  as  to  the  necessity  of  possession  Tmder  the 
Roman-Dutch  Law,  in  order  to  support  the  secnritie.^ 
The  general  rule  of  the  civil  law  is,  that  possessios 
of  moveables  is  not  necessaiy  to  the  validity  of  alien, 
whether  created  by  contract  or  act  of  law,  and  tha: 
such  lien  will  attach  upon  moveable  property,  even  in 
the  hands  of  a  bond  fide  purchaser  without  notice. 

Upon  this  principle  it  has  been  decided  by  the 
Judicial  Committee  that  if  a  ship  which  has  be^n  in 
fault  in  a  collision  be  afterwards  sold,  she  is  liable  i ' 
be  attached  in  the  hands  of  a  boitd  fide  purchaser  for 
value  without  notice  in  a  suit  instituted  after  t^** 
sale  to  recover  damages  for  the  loss  occasioned  by  ^ 
collision.  {Banner  v.  Bdl,  "  The  Bold  Bucclengh,' 
7  Moo.  267.) 

This  rule  has  been  modified  by  the  Itoiiuui-I>otch 
Law  to  this  extent,— that  if  the  goods  left  in  the 
possession  of  the  mortgagor  are  sold  or  tturtp^^y 
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liim  to  another  person,  they  cannot  be  followed  into 
the  hands  of  such  transferee  for  yalue,  but  the  contract 
is  binding  on  the  debtor,  and  the  goods  themselves 
may  be  taken  if  they  remain  in  his  hands. 

This  is  the  law  as  collected  by  Mr.  Bnrge  from  the 
authorities  to  which  he  refers,  and  which  those  autho- 
rities seem  fully  to  warrant. 

Mr.  Burge  proceeds,  **  Even  in  a  concm*sus  of  cre- 
ditors the  contract  alone  would  not  give  the  creditors 
any  preference  or  lien  on  the  goods  unless  the  mort- 
gage had  been  followed  by  the  delivery  of  them.'* 

This  passage  was  said  by  the  learned  Judge  in  the 
Court  below  not  to  be  supported  by  the  text  of  Voet  to 
which  reference  is  made,  and  certainly  there  was  not 
sufficient  warrant  for  it  in  the  sense  put  upon  it  by  the 
appellants.  The  law  upon  this  subject  appears  to  have 
differed  in  different  provinces  in  Holland,  and  both 
the  district  Judge  who  decided  in  favour  of  the  appel- 
lants, and  the  Supreme  Court  which  decided  in  favour 
of  the  respondents,  agree  in  this,  that  according  to  the 
Boman-Dutch  Law  as  prevailing  in  Ceylon,  a  mortgage 
of  moveables  by  writing  before  a  notary,  though  unat- 
tended with  possession,  is  valid  not  only  against  the 
debtor  himself,  but  against  his  general  creditors. 

The  assignee  under  the  Insolvent  Act  stands  in  the 
place  of  the  general  creditors,  and  takes  the  property 
of  the  insolvent,  subject  to  the  charges  to  which  it  was 
subject  in  the  hands  of  the  debtor,  unless  in  cases 
where  either  on  the  doctrine  of  fraudulent  preference 
or  under  the  statutable  provision  with  respect  to  goods 
left  in  the  order  and  disposition  of  the  insolvent  a 
right  is  given  to  them  which  in  other  cases  they  would 
not  possess. 

But  in  this  case  there  cannot  be  properly  said  to 
have  been  any  coneursus.  The  property  had  been 
taken  out  of  the  hands  of  the  mortgagor  before  the 
general  creditors  had  any  claim  upon  it. 

Their  Lordships  were  of  opinion  that  the  securities 
in  the  present  case  were  not  open  to  objection  on  either 
of  these  points,  and  that  the  judgment  of  the  Court 
below  was  right. 

Judgment  affirmed  with  costs. 


Lord  ChanceUor.  1  n^ckisson  v.  Cockill. 
21,  30  July,  1863.      J 

Discretionary  Power  of  Sale — Duty  of  Trustees 
—  Charity  —  Marshalling  —  Priority  of 
Legacies. 

A  testator  gave  all  his  property  to  trustees  upon  trust, 
a>8  to  the  real  estate,  to  r/umage  and  receive  the  rents, 
unth  power  to  grant  leases,  and  with  pouxr  also  {if  they 
shouUL  consider  it  advisMe,  but  not  otherwise)  to  sell 
in  such  inanner,  at  such  time,  and  for  such  price  as 
they  should  think  proper,  and  to  invest  the  proceeds, 
together  with  his  residuary  personal  estate,  in  the 
securities  (herein  mentioned.    The  income  of  the  really^ 


until  sale,  and  of  the  produce,  if  and  when  sold^ 
together  with  the  income  of  the  securities  arising  from 
his  residuary  personalty,  were  given  to  the  testatot^s 
widow  for  life,  and,  after  her  death,  the  trustees  were 
directed  to  sell  so  much  of  the  said  securities  as  would 
pay  certain  legacies;  and  (tie  income  of  the  remainder 
of  the  said  securities  and  of  his  real  estate,  if  not  then 
sold,  and  until  sale,  and  of  the  produce  thereof,  if  and 
when  sold,  were  given  to  A  for  life,  with  remainders 
over."— 

Held  (reversing  the  decisicn  of  Kindersley,  V.-C), 
that  the  power  of  sale,  though  in  terms  discretionary, 
was  conferred  upon  the  trustees  for  the  purposes  of  the 
will,  and  thai,  inasmuch  as  the  proceeds  of  sale  were 
applicable  to  the  payment  of  the  legacies,  it  was  the 
duty  of  the  trustees  to  exercise  the  power  for  the  purpose 
of  raising  the  legacies,  the  personal  estate  having  proved 
insufficient. 

Although  the  Court  will  not  marshal  assets  in  favour 
of  a  charity,  a  legator  himself  may  do  so,  and  the  Court 
urill  give  effect  to  his  expressed  intention. 

This  was  an  appeal  from  a  decision  of  Kindersley, 
V.-C,  reported  in  11  W.  R.  363,  and  on  the  single 
point  of  marshalling  in  1  N.  R.  385. 

By  his  will,  dated  the  17th  of  September,  1849,  A.  H. 
Johnson,  after  giving  certain  specific  and  pecuniary 
legacies,  and,  amongst  them,  a  legacy  of  nineteen  guineas 
to  the  treasurer  of  the  British  and  Foreign  Unitarian 
Association,  to  be  paid  out  of  his  personal  estate  only, 
devised  and  bequeathed  xmto  S.  Maw  and  W.  CockiU 
all  his  real  estate  (except  trust  and  mortgage  estates) 
and  all  his  personal  estate  not  thereinbefore  disposed 
of,  to  hold  the  same  unto  and  to  the  use  of  S.  Maw  and 
Vf.  Cockill,  their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  of  the  property,  upon 
the  trusts  following  : — '*  As  to  my  real  estate,  to  let 
and  manage  the  same,  and  receive  the  rents  and  profits 
thereof,  with  power  to  grant  leases  of  the  same  on  such 
terms  as  my  trustees  shall  think  advantageous  and 
proper,  and  with  power  also  (if  they  shall  consider  it 
advisable,  but  not  otherwise)  to  sell  my  said  real  estate, 
or  any  part  thereof,  by  public  or  private  sale,  in  such 
manner,  at  such  time  or  times,  and  for  such  prices  as 
they  shall  think  proper,  they  investing  the  net  pro* 
duce  of  such  sale  or  sales  (after  defraying  the  expenses 
of  effecting  the  same)  in  the  manner  hereinafter  men- 
tioned.    And,   as  to  my  residuary  personal  estate^ 
upon  trust  to  realise  (at  their  discretion,   both  as 
regards  time  and  mode)  such  part  thereof  as  shall  not 
consist  of  money  or  securities  for  money,  with  power 
to  compound  or  aUow  time  for  payment  of  debts 
owing  to  me,  and  to  adjust  and  settle,  by  arbitration 
or  otherwise,  all  questions  relating  to  debts  owing  or 
claimed  to  be  owing  by  or  to  me  ;  and  upon  further 
trust,  out  of  the  produce  of  my  residuaiy  personal 
estate,   to  pay  my  debts,  funeral  and  testamentary 
expenses,  and  the  legacies  hereinbefore  bequeathed, 
and  all  expenses  attending  the  performance  of  the 
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trusts  of  my  will,  and  to  inTest,"  as  thereinaftsr  men* 
ti<med,  with  power  to  vary  securities.  "  And  I  diieet 
that  my  said  trustees  shall  pay  the  income  of  my  said 
real  estate  (until  a  sale  thereof),  and  of  the  produce 
thereof  if  and  when  sold,  and  also  the  income  of  the 
stocks^  funds,  and  securities  constituting  or  arising 
&om  my  residuary  personal  estate  to  my  wife  during 
her  life  for  her  separate  use,  and  restrained  from  anti- 
cipation ;  and,  after  her  decease,  I  direct  so  much  of 
the  said  stocks,  funds,  and  securities  to  he  sold  as  will 
he  sufficient  for  the  payment  of  the  following  legacies, 
which  I  gire  and  hequeath,  and  direct  to  be  paid  as 
soon  as  may  be  after  my  wife's  death  ;"  namely,  eight 
pecnniaiy  Isgacies  to  persons  named,  and  a  legacy  of 
1001.  to  the  rector  and  churchwardens  for  the  time 
being  of  the  united  parishes  of  St  Mary  and  St. 
Miehsel,  in  the  city  of  London,  *'  such  last-mentioned 
legacy  to  be  paid  out  of  my  personal  estate  only,"  and 
to  be  applied  in  manner  therein  mentioned.  "  And  I 
direct  that  my  said  trustees  shall,  after  my  wife's 
death,  and  after  paying  the  seyersl  last-mentioned 
legacies,  pay  and  apply  the  income  of  the  remainder  of 
the  said  stocks,  funds,  and  securities,  and  also  the 
income  of  my  said  real  estate  (if  not  then  sold,  and 
until  a  sale  thereof),  and  of  the  produce  thereof,  if 
and  when  sold,  in  manner  following;"  namely,  to 
Alice  Oookin  for  life  for  her  separate  use^  without 
power  of  anticipation ;  "and,  after  the  decease  of  the 
said  Alice  Oockill,  I  direct  that  my  said  trustees  shall, 
out  of  my  personal  estate,  raise  and  pay  a  further 
legacy  of  5001.  to  the  treasurer  for  the  time  being  of 
the  said  British  and  Foreign  Unitarian  Association,  to 
be  applied  for  the  advancement  of  the  objects  of  that 
association,  and  that  my  said  trustees  shall  stand  pos- 
sessed of  my  said  real  estate,  if  not  then  sold,  or  the 
produce  thereof^  if  sold,  and  also  of  the  residue  of  my 
said  stocks,  funds,  and  securities  (after  paying  the 
legacies  aforesaid),  in  trust  for"  the  children  of  Alice 
CockiU,  with  a  gift  over  in  certain  events. 

The  testatw  died  on  the  27th  of  October,  1866 ; 
3.  Maw  and  W.  Gockill  proved  the  wiU,  got  in  the 
personal  estate,  and  paid  the  debts  snd  such  of  the 
legacies  as  were  payable  at  the  testator's  death. 

In  1868  the  trustees  sold  part  of  the  real  estate,  and 
received  the  proceeds* 

The  testator's  widow  died  on  the  6th  of  February, 
1860.  Alice  Cookill  was  still  living,  and  was  married 
to  the  defendant  Beecham,  but  had  had  no  child  at 
the  date  of  the  hearing. 

The  bill  was  filed  for  the  administration  of  the 
testator's  estate  by  one  of  the  eight  above-mentioned 
legatees,  whose  legacies  became  payable  on  the  death 
of  the  testator's  widow,  the  residuary  personalty  and 
the  proceeds  of  realty  sold  being  insufficient  to  pay 
all  in  full.  The  questions  were^-lst,  Whether  those 
legacies  were  entitled  to  preference  or  priority  (othei^ 
<vriBe  than  in  time  of  payment)  over  the  600Z.  charitable 
legacy;  2nd,  Whether  the  unsold  real  estate  was 
liable  to  pay  the  non-charitable  legacies ;  and  8rd,  if 


it  was  so.  Whether  the  testator's  assets  oug^  not  to 
be  marshalled.  The  Yice-ChanoeQor  held,  tiiat  the 
legacies  payable  on  tiie  deat^  of  the  widow  were 
entitled  to  prefenaoe  over  the  future  5002.  legacy ;  that 
the  power  of  sale'  in  the  trustees  was  purely  discre- 
tional ;  that  the  unsold  real  estate  was  not  liable  to  pay 
legacies  at  all ;  and  that  the  lOOL  charity  legacy  was 
to  be  paid  first,  and  in  full,  out  of  the  perscmalty,  the 
general  legacies  being  payable  pro  raU  oat  of  the 
mixed  Amd,  the  testator  himself  having  marshalled 
his  assets  in  that  manner. 

The  British  and  Foreign  Unitarian  Associatioo 
appealed  from  this  decision. 

Andemn,  Q.(7.,  and  Bust,  for  the  appeDaata 
1st  The  legacies  payable  at  the  death  of  testt- 
tor's  widow  are  not  entitled  to  pnoritf  over  the  6001. 
legacy ;  the  5002.  was  postponed  in  enjoyment  until 
the  death  of  Alice  Cockill,  but  it  rested  on  the  deadt 
of  the  testator,  equally  witii  the  other  I^gaeiea.  It 
was  not  the  intention  of  the  testator  that  the  fint 
legatees  should,  in  the  event  of  an  insaffidency,  take 
all,  and  the  Association  be  entirely  disappointed ;  oo 
the  contrary,  tiie  presumable  intentioii,  sad  the  doe- 
trine  of  the  Court,  were,  that  in  cases  of  deficiency,  all 
legacies  should  abate  rateably ;  and  the  onus  lay 
upon  those  claiming  priority  to  make  oat  deariy  that 
any  priority  was  intended, 

ThfoaiUes  r  Foreman,  1  CoH  409 ; 

MHUr  V.  Euddkatone,  8  McK.  ft  O.  618. 
2nd.  The  resl  estate  was  dunged  with  the  general 
legacies  ;  the  real  and  personsl  estates  being  blended 
together,  and  the  residue  given  to  Alice  OodaO  ibr 
life, 

Bench  V.  BiUe^  4  Mad.  187 ; 

CoU  V.  Turner,  4  Rnss.  876 ; 
and  the  words '  *  after  paying  the  several  lastrnHUliaiiBl 
legacies, "  charged  the  realty  therewith. 

8rd.  That  being  so,  the  real  estate  ou^  to  be  sold 
for  the  payment  of  the  general  legacies,  so  as  to  leave 
the  pure  personalty  applicable  for  the  payment  of  the 
charitable  legacies ;  this  would  not  be  marshalling 
assets  by  the  Court  for  the  payment  of  charitable 
legacies,  but  merely  effectuating  the  expressed  inten- 
tion of  the  testator,  who  had  himself  maxahalled  his 
assets  in  that  way ; 

JSobinson  v.  Qeldard,  8  McN.  &  G.  736  ; 

TempeH  v.  Tempest,  7  D.  M.  &  G.  470  ; 

JauneepT,  Attomey-GenereU,  3  Gi£L  803; 

PHchard  v.  Norris,  4  W.  E.  788. 
4th.  The  power  of  sale  over  the  realty  conferred 
upon  the  trustees  was  not  a  purely  discretionaiy  power, 
but  a  power  having  an  objeet|  and  being  in  tha  aatuv 
of  a  trust ;  that  power  was  oonfored  npoA  tham  for 
the  purpose  of  carrying  out  the  trusts  of  tibs  will ;  it 
was  the  duty  of  the  trustees  to  take  cars  that  tta  pun 
personalty  was  forthcoming  to  pay  ih»  TsgMia»  ifaalaDy 
directed  to  be  paid  thereout,  and,  if  nsoMMyt  tn 
exercise  the  power  of  sale  for  tha  jniftm  tt  fi^iDg 
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the  genenl  legacies,  in  order  that  the  pare  personalty 
might  be  aTsflable  for  the  payment  of  the  charity 
legacies. 

5th.  At  all  events,  the  deolarations  in  the  Yice- 
ChanoeUoi^B  decree  were  {ffemature ;  the  power  of  sale, 
even  if  absolutely  discretionary,  extended  thionghoat 
the  lifetime  of  ^ce  Cockill,  and  the  residue  of  the 
real  estate  might  be  sold  )yy  the  trustees  during  her 
lifetime,  in  which  case  the  proceeds  of  such  sale  would 
be  applicable  to  the  payment  of  the  general  legacies ; 
and  thus  enough  pure  personalty  might  be  left  to  pay 
the  charity  legacies. 

Baily,  Q.C.,  and  Batten,  for  Mr.  and  Mrs.  Beecham 
(formerly  Alice  Cockill)  and  her  unborn  children. 

There  was  no  trust  imposed  upon  the  trustees  to 
sell  for  the  payment  of  the  general  legacies  ;  on  the 
contrary,  the  testator  seemed  to  hare  cautiously 
avoided  the  creation  of  anything  in  the  nature  of  a 
trust  for  sale ;  the  trustees  had  a  mere  power,  exer- 
cisable if  they  should  consider  it  advisable,  but  not 
otherwise  ;  it  was  a  purely  discretionary  power,  which 
imposed  no  duty  upon  the  trustees,  and  which  the 
Court  would  not  compel  them  to  exercise. 

OUuse,  Q.C,,  and  Boxburghy  for  the  trustees. 

ATidenon,  Q.C,,  in  reply. 

The  power  of  sale  was  given  for  the  purpose  of 
enabling  the  trustees  to  give  effect  to  the  will ;  the 
power  was  subsidiary  to  the  trusts  of  the  will ;  the 
trusts  were  imperative  and  obligatoiy,  and  the  tiustees 
were  bound  to  execute  them  if  it  were  within  their 
power ;  and,  it  being  the  trustees'  duty  to  carry  out 
the  testator's  directions,  their  performance  of  that  duty 
was  subject  to  the  control  of  the  Court,  and  an  exer- 
cise of  the  power  of  sale  would^  if  necessary,  be 
compelled. 

The  Lonn  CHANOELiiOB  held,  that  the  legacies  pay- 
able at  the  death  of  the  testator's  widow  were  not 
entitled  to  priority  over  the  legacy  payable  at  the 
death  of  Alice  CockilL  Although  the  latter  legacy  was 
deferred  as  to  its  time  of  payment,  yet  it  was  entitled 
to  rank  with  the  other  legacies,  and  ought  to  be  pro- 
vided tor  pari  pcissu  with  the  others,  so  far  as  there 
might  be  assets  out  of  which  the  deferred  charity 
legacy  was  properly  payable. 

His  Lordship  reserved  his  judgment  on  the  other 
points. 

80  July,  1863. 

Thk  Lord  Chancellor  said,  that  the  question 
with  reference  to  the  power  of  sale  was  one  of 
novelty  and  of  some  nicety.  The  trustees  had  sold 
port  of  the  realty  in  exercise  of  the  power,  and  the 
proceeds  of  such  sale  thereupon  became  appUcable  to 
the  payment  of  the  general  legacies ;  but,  after  pay- 
ment of  the  testator's  debts  and  costs,  such  proceeds, 
together  with  the  residuary  personalty,  were  insufficient 
to  pay  all  the  general  legacies  in  fulL  The  Vice- 
chancellor  had  held  that  the  power  of  sale  in  the 


trustees  was  purely  discretionary,  and  that  the  Court 
could  not  compel  them  to  exercise  it.  His  Lordship 
agreed  that  the  power  was  in  terms  discretionary,  but 
he  thought  that  it  was  given  and  entrusted  to  the 
trustees  for  the  purposes  of  the  will ;  and  inaimauffh  as 
the  proceeds,  when  a  sale  was  made,  were  at  once 
applicable  to  the  payment  of  the  general  legacies,  it 
was  the  duty  of  the  trustees  to  ''  consider  it  advisable  " 
to  sell  for  the  payment  of  those  legacies,  if  otherwise 
they  oonld  not  be  paid ;  the  trustees  ought,  and  were 
bound,  to  hold  that  a  case  for  the  exercise  of  the 
power  had  arisen  when  and  so  soon  as  a  time  had 
arrived  when  it  was  their  duty  to  provide  for  the 
legacies,  and  the  assets  were  found  to  be  insufficiant. 

His  Lordship  had  already  expressed  his  opinion  that 
the  charity  legacies  were  payable,  without  preference 
or  priority,  inter  m  ;  and  as  it  appeared  that,  at  the 
death  of  the  testator's  widow,  there  was  sufficient 
pure  personalty  to  have  paid  or  provided  for  all  the 
charity  legacies,  it  was  then  ^the  duty  of  the  trustees 
to  have  paid,  or  set  apart  funds  sufficient  to  provide  for, 
the  same ;  and  if  the  residue  of  liie  personalty  was  then 
insufficient  to  pay  the  general  legaeias  in  foil,  it  was 
the  duty  of  the  trustees  to  exercias  their  power  of  sale 
for  the  purpose  of  making  up  the  defidency.  This 
was  not  a  marshalling  <^  assets  by  the  Court  in  fiivovr 
of  the  charities,  but  merdy  giving  effect  to  the  direc- 
tions of  the  testator,  who  had  himself  marshalled  his 
assets,  by  directing  the  payment  of  the  charitable 
legacies  out  of  his  personal  estate  only. 

Lord  ChanoeUor.  1  ^.^^^^  ,  q^^ 
21,  30  July,  1868.     J 

Convernon — Owner  of  Defeasible  Interett. 

To  effect  a  eanveraion  of  personal  into  real  estate,  the 
partiea  mttst  he  absolutely  entitled;  there  can  he  no 
conversion  hy  the  owner  of  a  limited  or  defeasible 
interest. 

This  was  an  appeal  from  the  decision  of  Stuart,  V.  -C. , 
reported  1  N.  B.  564,  wkere  the  facts  are  sufficiently 
stated. 

Chapman  (Malvns,  Q.C7.,  wiHi  him),  for  the 
plaintiSs,  the  appellants 

The  will  of  the  testatrix  created  an  absolute  trust 
for  sale  of  the  realty,  and  in  contemplation  of  equity 
the  property  was  converted  into  personalty ;  it  could 
not  be  reconverted  by  the  parties  into  real  estate  so 
long  as  there  was  any  subsisting  trust  in  any  event  to 
sell.  At  the  date  of  the  alleged  release  in  1851,  there 
was  an  executory  gift  over  to  the  next  of  Idn  of  the 
testatrix,  in  the  event  of  the  death  of  both  Robert 
Naylor  and  Mary  Giles  without  leaving  issue.  At 
that  time,  therefore,  the  interests  of  both  Naylor  and 
Mrs.  Giles  were  defeasible,  and  it  was  submitted  that 
the  owner  of  a  partial  and  defeasible  interest  in 
property  was  incapable  of  effecting  a  conversion  of 
personalty  into  realty,  or  vice  versd. 
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Cfreene,  Q.C.,  and  T.  A,  Roberts^  for  the  defendants 
Mr.  and  Mrs.  Giles. 

As  between  Naylor  and  Mrs.  Giles,  and  those 
claiming  nnder  them  respectively,  and  so  far  as  con- 
cerned the  shares  of  the  property  which  in  the  event 
became  absolutely  theirs,  the  parties  were  competent 
to  elect,  and  had  elected,  to  take  the  estate  as 
realty.  Naylor  having  died  leaving  issue  the  gift 
over  to  the  testatrix's  next  of  kin  was  defeated.  The 
word  "survivor"  would  be  read  "other,"  to  effec- 
tuate the  intention;  and  thus  the  moiety  of  Mrs. 
Giles,  in  the  event  of  her  dying  without  leaving  issue, 
would  go  over  to  Naylor,  and  pass  by  his  will,  and 
his  devisees  were  bound  by  his  election.  On  the  death 
of  Naylor,  he  and  volunteers  claiming  under  him,  on 
the  one  side,  and  Mr.  and  Mrs.  Giles,  on  the  other 
side,  were  the  only  persons  who  in  any  event  could  be 
entitled  to  any  share  or  interest  in  the  property,  and 
their  election  in  1851  operated  upon  that  which  by 
Bubfiequent  events  had  become  absolutely  theirs. 
Naylor  was  sui  juris,  and  competent  to  elect.  By  the 
will  the  property  was  converted  into  personalty,  aud 
consequently  (subject  to  the  gift  over)  John  Giles  was 
absolutely  entitled  in  his  marital  right,  and  was  com- 
petent to  elect  But  further,  a  married  woman  was 
not  incompetent  to  elect,  it  being  for  her  advantage  to 
do  so.    On  the  last  point  they  referred  to 

Oldham  v.  Hughes,  2  Atk.  452  ; 

Orettcn  v.  ffaward,  1  Swan.  409,  418  n. ; 

Siuhaui  V.  Rushout,  6  Br.  P.  C.  89  ; 

Ardesoife  v.  Bennei,  2  Dick.  463  ; 

Lord  Darlington  v.  PuUeney,  2  Yes.  jun.  544  ; 

Barrow  v.  Barrow,  4  K.  &  J.  409  ; 

Savage  v.  Foster,  9  Mod.  85. 

Eddis,  NoUidge,  and  Oardiner,  appeared  for  other 
parties ;  but  took  no  part  in  the  argument. 

Chapman,  in  reply. 

There  was  no  such  thing  as  contingent  conversion. 
It  must  be  absolute,  and  must  convert  the  property 
out  and  out,  independently  of  any  subsequent  events. 
At  the  date  of  the  deed  of  1851,  the  interests  of  both 
Naylor  and  Mrs.  Giles  were  defeasible,  by  the  death  of 
both  without  leaving  issue.  Mrs.  Giles  had  also  a 
reversionary  interest  in  a  moiety,  contingent  upon 
Naylor*8  death  without  leaving  issue  ;  that  interest  in 
personalty,  so  long  as  it  was  reversionary,  could  not 
be  dealt  with  by  husband  and  wife,  though  it  were 
personalty  bequeathed  to  the  wife,  it  belonged  to  the 
husband  only  upon  condition  of  his  reducing  it  into 
possession. 

30  July,  1868. 

The  Lord  Chancellor  said,  that  the  Vice-Chan- 
cellor  hod  treated  the  deed-poll  of  1851  as  having  re- 
onverted  the  personal  into  real  estate ;  but  to  effect 
uch  re-conversion  the  parties  must  have  been  abso- 
lutely entitled.     There  could  not  be  any  conversion  by 
the  owner  of  a  limited  or  defeasible  estate  or  interest. 


At  the  time  of  the  execution  of  the  deed-poll,  themt6 
rests  of  both  Naylor  and  Mr.  and  Mrs.  Giles  were  defeasi- 
ble ;  and  the  deed-poU  was  not  a  complete  releaae  to  tk 
trustees.  His  Lordship,  therefore,  differed  from  the 
Vice-chancellor,  and  held  that  tiie  property  retaiaed 
its  constructive  character  of  personal  estate,  and  ns 
still  liable  to  be  sold  under  the  trasts  created  by  tbe 
testatrix's  wilL  The  plaintiffs  were,  therefore,  eDtitkd 
to  the  relief  they  sought.  The  order  of  the  Onrt 
below  must  be  reversed,  and  a  decree  made  for  the  sale 
of  the  real  estate,  with  the  usual  acoonnts. 


! 


Be  Josephs. 


Lord  Chancellor. 

80  July,  1868. 

Bankruptcy — Deed  of  Arrangemad^Bmk- 
ruptcy  Act,  1861,  «.  192, 1.97. 

A  deed  under  the  192n<2  seeticn  oftheBanJcmpteiAd, 
1861,  is  not  void  teeaiise  it  contains  a  ditcrdumariff^m 
allowing  the  trustees  to  pay  creditors  under  W.  t^M 
hut  the  power  itself  is  repugnant  and  ocainci  be  aerdt^t 
and  the  trustees  will,  under  the  197ft  udm,  hi  n- 
strained  from  its  exercise. 

This  was  an  appeal  from  an  order  of  th«  Commis- 
sioner declaring  a  deed  invalid  under  the  Iff^nd  section 
of  the  Act  of  1861.  There  were  seveni  objectioiis 
urged  to  the  deed,  the  principal  of  which  wis,  that  Vr 
it  the  trustees  were  empowered,  in  their  discretion, 
out  of  the  assets  assigned,  to  pay  creditors  under  10/. 
their  debts  in  full. 

Bacon,  Q.C.,  and  Boxlmrgh,  for  the  tmrfees,  tba 
appellants,  urged  that  creditors  under  10^  were  not 
entitled  to  a  voice  in  the  consent,  and  that  it  v^  ^^ 
fair  that  persons  who  could  not  oppose  the  ^^  °T 
refusing  their  consent  should  be  fuUy  provided  for. 
That  the  consent  of  the  other  creditors  showed  the 
fairness  of  the  transaction,  as  any  benefit  aiisingf^ 
such  a  clause  was  for  other  persons  not  for  themsel^*^ 
and  that  the  consents  for  the  same  reason  ven  obn- 
ously  bond  fide  obtained. 

Sargood,  for  the  respondents,  argued,  that  eqiauQ* 
was  the  rule  of  distribution  in  bankraptcy,  «»i  *^^ 
trust  or  power  inconsistent  with  such  equality  »^ 
suffice  to  invalidate  a  deed  as  against  creditois,  ai» 
cited, 

Gardner  v.  Chapman,  29  L.  J.  C.  P.  281. 

Boxburgh,  in  reply,  referred  to  the  wrth  section  f^ 
the  Act  of  1861,  showing  that  the  Act  recognised » 
difference  between  the  distribution  under  a  bankmp^'J^ 
and  the  distribution  under  such  a  deed. 

80  July,  1868. 

The  Lord  Chancellob  now  delivered  jodgio"^' 
He  said  he  was  of  opinion  that  the  oljeclioii  conli  n^^t 
be  maintained.  The  power  to  the  tiwte*  to  p». 
creditors  under  10/.  in  full  was  diicwti««r*^  ^^ 
might  have  been  more  ground  for  H^  •Jj****' 
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trust  to  that  effect  were  contained  in  the  deed,  but 
there  ¥nis  nothing  in  the  deed  to  compel  the  trustees 
to  pay  such  creditors  in  full,  and  if  the  exercise  of  the 
power  given  them  by  the  deed  should  turn  out  to  be 
inconsistent  with  the  law  by  which  they  were  to  be 
guided  in  the  administration  of  the  estate,  then  they 
ought  not  to  exercise  such  power,  and  the  Court 
would  restrain  them  from  so  doing ;  the  power  was,  no 
doubt,  in  that  view,  repugnant  and  void,  but  its 
insertion  did  not  render  the  deed  itself  invalid.  The 
rights  arising  under  a  deed  within  the  192nd  section 
of  th«  Act  of  1861  were  defined  by  the  197th  section 
of  the  same  Act.  If  the  deed  was  once  valid  under 
the  192nd  section,  then  effect  was  given  to  the  197th, 
which  defined  the  position,  rights,  and  duties  of  the 
parties :  thus,  for  instance,  secured  creditors  ranked 
as  creditors  only  after  deducting  the  value  of  their 
securities,  the  creditors  had  all  the  same  powers, 
rights,  and  remedies  with  respect  to  the  debtor  and  his 
estate  and  effects  and  the  collection,  &c.,  as  in  bank- 
ruptcy, and,  except  where  the  deed  expressly  provided 
otherwise,  the  Court  was  to  determine  all  questions, 
&c,  according  to  the  law  and  practice  in  bankruptcy. 
The  exception  alluded  to  provided  for  referring  cases 
to  arbitration,  and  for  conditions  that  there  should 
be  no  distinction  made  between  joint  and  separate 
creditors,  and  the  like ;  but  in  all  essentials  the  law 
of  bankruptcy  was  the  guide  to  the  Court  in  deter- 
mining questions  arising  under  the  deed.  This  was 
further  shown  by  the  model  deed  given  by  the  statute, 
and,  again,  by  the  198th  section,  which  stayed  pro- 
cess by  any  other  proceeding  against  the  debtor.  The 
objection  must,  therefore,  be  overruled,  as  there  was 
a  general  provision  in  the  deed  that  the  administra- 
tion should  be  as  in  bankruptcy,  and  this  particular 
power  was  repugnant  to  that  provision,  and  could  not, 
therefore,  be  exercised. 


Lord  Chancellor. 

80  July,  1863. 


Ex  parte  Davis. 

JZe  HiBSCHMAK. 


Bankruptcy — Costs  o/FroseciUion  of  Bankrupt 
-^Bankruptcy  Act,  1861,  «.  223. 

The  Court  hcu  nojuriadtction  after  a  prosecution  of  the 
hankrupt  to  order  the  costs  of  the  prosecution  to  be  paid  out 
of  the  Chief  Jiegistrar's  account,  even  though  the  bank- 
rupt is  convicted.  The  leave  of  the  Court  must  be 
obtained  for  the  prosecution  before  it  is  undertaken,  or 
the  223r(2  section  does  not  take  effecL 

This  was  an  appeal  from  an  order  of  the  Com- 
missioner refusing '  an  application  to  allow  to  the 
creditors'  assignee  the  costs  of  prosecuting  a  bankrupt 
for  misdemeanor  out  of  the  Chief  Registrar's  account, 
under  the  22drd  section  of  the  Act  of  1861.  The 
bankrupt  had  been  guilty  of  several  midemeanors 
under  the  221st  section  of  the  Act  Mr.  Davis,  the 
assignee,  proceeded  to  have  him  indicted,  and  in  Juno, 
1868^  the  bankrupt  was  tried,  convicted,  and  sen- 


tenced. Mr.  Davis  then,  for  the  first  time,  applied  to 
the  Commissioner  for  an  order  or  certificate  within 
the  223rd  section,  and  the  Commissioner  was  at  first 
inclined  to  make  the  order,  but  difficulties  being  felt 
as  to  its  proper  form,  a  conference  was  held  among  the 
Commisuioners  to  settle  the  form  of  such  an  order,  and 
the  application  was  adjourned  for  such  conference.  On 
its  renewal,  the  Conunissioner  made  an  order,  allowing 
the  costs  only  out  of  the  assets  of  the  bankrupt,  which 
amounted  to  nil;  the  assignee  was  therefore  dis- 
satisfied, and  appealed. 

Reed,  for  the  appellant,  urged  that  the  assignee 
should  not  be  put  to  personal  costs  in  the  performance 
of  a  public  duty,  and  that  the  order  of  the  Com- 
missioner was  nugatory  in  giving  costs  out  of  the 
bankrupt's  estate,  as  there  was  none. 

Thb  Lord  Chancellor  said  he  had  no  power  to 
make  the  order  sought     The  statutory  course  had  not 
been  followed,  and  it  was  a  necessary  condition  to  the 
granting  of  a  certificate  under  the  223rd  section  that 
such  a  course  should  be  followed.    His  liordship  stated 
the  facts,  and  said  that  the  assignee  had  proceeded  with, 
the  prosecution  of  the  bankrupt  without  an  order  o£' 
the  Court,  and  he  had  no  right  to  proceed  in  a  prosecu- 
tion, the  costs  of  which  were  to  be  borne  by  the  Chief 
Registrar's  account,  except  after  first  obtaining  the 
order  of  the  Court  for  that  purpose.     His  Lordship 
had  no  jurisdiction  to  order  the   Chief  Registrar's 
account  to  bear  the  costs  of  a  prosecution,  except  in 
the  circumstances  set  forth  in  the  statute,  and  those  •■ 
circumstances  did  not  exist  in  this  case. 


Lord  ChanceUor.  1  ^^     ^  Ludbrook. 
30  July,  1863.         J 

Bankruptcy — Annulling  by  Cement. 

An  adjudication  will  not  be  anmUled  before  advertise' 
ment,  except  for  want  of  the  legal  requisites.    In  order ' 
that  it  be  annulled  by  consent,  if  originally  valid,  the 
bankruptcy  must  ?Mve  been  advertised. 

This  was  an  appeal  from  an  order  of  the  Com*^ 
missioner,  refusing  to  annul  an  abjudication  on  tha* 
application  of  the  petitioning  creditor,  with  the  con- 
sent of  the  bankrupt,  and  of  the  official  assignee. 

The  bankruptcy  had  not  been  advertised;  n*^ 
creditor  except  the  petitioning  creditor  had  proved. 
It  was  sought  to  annul  on  a  composition  of  nine 
shillings  in  the  pound :  Is,  6d,  paid  down,  and  the 
rest  in  bills.  The  money  had  been  paid  and  the  bills 
given ;  and  it  was  alleged  that  all  the  creditors  had 
assented,  and  that  part  of  the  terms  of  the  composi- 
tion was,  that  the  bankruptcy  should  be  annulled 
before  advertisement 

Sargood,  for  the  appellant,  the  petitioning  creditor, 
argued. 
That,  as  all  the  creditors  had  assented,  and  the 
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Tery  object  was  to  avoid  publicity,  the  Commisaioner 
ought  to  have  axmulled. 

[The  Lord  Chancellor  inquired,  what  statutory  power 
he  had  to  annul  before  advertisement  ?] 

Ko  doubt  had  ever  been  entertained  of  the  power 
of  the  Court  to  annul  upon  consent  The  statutory 
powers  given  expressly  by  the  Acts  of  1849  and 
1861  did  not  take  away,  and  had  never  been  held 
to  take  away,  the  general  jurisdiction.  He  referred  to 
a  case, 

AnonijmauSj    Gazette  of   Bankruptcy,    17th    of 
January,  1863, 
in  which  his  Lordship  had  expressed  a  strong  opinion 
that  there  was  no  doubt  of  the  jurisdiction  of  the 
Court  to  annul  before  advertisement. 

Bagleij  appeared  for  the  official  assignee. 

Tme  LoBD  Chancellor  said,  the  Court  might  have 
power  to  annul  by  consent  of  all  the  creditors,  but 
he  did  not  see  how  he  was  in  a  position  to  accept 
evidence  that  all  the  creditors  had  consented ;  the 
consent  must  be  shown  in  a  proper  manner,  and  for 
that  publicity  was  a  necessary  condition.  If  it  was 
desired  to  annul  the  abjudication,  the  proper  statutory 
course  must  be  adopted,  either  under  the  110th  section 
orthe  186th  section  of  the  Act  of  1861. 


Lord  Chancellor.  )    »       ^  ^ 

18,  31  July,  1863.     1   ^^^^  Whitmobe. 

Practice  in  Bankruptcy-^Chief  Registrar's 
Account — Payment  in  on  a  Mistake. 

The  Lord  dumceUor  vnll  order  a  sum  to  he  refunded 
from  the  Chief  Registrar's  account  which  has  hem  paid 
in  under  a  mistake. 

This  was  an  original  application,  on  the  part  of  Mr. 
Whitmore,  the  official  assignee,  for  an  order  on  the 
Chief  Registrar's  account,  directing  repayment  there- 
out to  the  petitioner  of  a  sum  paid  in  by  him,  by  mis- 
take, in  excess  of  what  ought  to  have  been  paid  on 
Moount  of  percentage  on  the  estate  of  a  bankrupt, 
imdAr  the  54th  section  of  the  Act  of  1849. 

Ih  Gets,  for  the  petitioner,  oited  the  82nd  and  follow- 
ing  sections  of  the  Act  of  1849. 

Thb  Lokd  Chanokllor  doubted  his  jurisdiction, 
under  those  sootions,  to  make  the  ofder,  and  the  case 
•toodovei: 

81  July,  1863. 

De  Oexnow  applied  again,  and  cited  some  authorities 
from  the  records  of  the  Court,  irom  which  it  appeared 
that  similM- orders  had  been  made  by  Lord  Cranworth 
snd  Lord  Truro  whUe  they  held  the  Great  Seal. 

Thb  Lord  Craxczluoj,  thereupon  mada  the  order. 


/  Re  Cardiff  Prjessrvrd 
Lord  Chancellor.  )     Coke  jlsu>  Coai.  Cox- 
81  July,  1863.        J     paky. 

^  Ex  parte  NoRTOK. 

(Companies*  Act,  1856  —  Winding-tip  —  Paid- 
up  Shares — Return  of  CapitaL 

A  limited  company  whose  shares  were  fully  paid  vp 
sold  its  business  to  another  company  in  ccmsidsroAiim  tf 
an  allotment  to  its  shareholders  of  a  proporUanate  nusn- 
her  of  paid-up  shares  in  the  new  e&mpany  .—- 

Held,  that  the  receipt  of  the  shares  in  the  new  cos^ 
pony  €is  fully  paid-up  skares  was  not,  in  the  etisena  sf 
mala  fides,  a  rtium  of  capital  of  the  old  company  so 
as  to  enable  the  Court  to  treat  the  shares  in  that  em- 
pony  as  not  fully  paid-up. 

This  was  an  appeal  from  an  order  of  the  Commis- 
sioner, making  a  call  of  7s.  6d,  per  share  on  & 
members  of  the  above-named  company,  under  the 
following  circumstances  : — 

The  company  was,  in  the  year  1858,  established  and 
registered  as  a  limited  company  under  the  Compania' 
Act,  1856,  and  the  shares  of  51,  each  were  shortly  after 
fully  paid  up. 

In  the  year  1860  an  arrangement  was  come  to  with 
another  company,  called  the  Crown  Preserved  Coks 
and  Coal  Company,  for  a  transfer  of  the  business 
plant  and  machinery  of  the  Cardiff  company  to  the 
Crown  company  for  a  sum  of  1,7502.  in  money,  and 
950  shares  in  the  Crown  company,  the  shares  being 
also  5/.  shares,  and  taken  as  paid  up  in  faSi;  the 
1,750Z.  was  to  be  paid  in  discharge  of  the  debts  oi  the 
Cardiff  company,  and  the  shares  were  to  be  allotted 
to  the  shareholders  in  the  Cardiff  company  in  the  pro- 
portion of  one  share  in  the  Crown  company  for  eveiy 
two  shares  held  by  each  shareholder  in  the  Caidiff 
company.  The  arrangement  was  actually  carried  out, 
the  money  paid,  and  the  Cardiff  aharehoIden7egistet«d 
as  shareholders  in  the  Crown  company  for  half  the 
paid-up  shares  held  by  them  respectively  in  the  Cardiff 
company. 

An  order  to  wind  up  the  Cardiff  company  was 
obtained  early  in  the  year  1862,  and  on  an  application 
for  a  call  order  the  Commissioner  made  the  order  com- 
plained of,  treatingthe  allotment  of  Grown  ahszes  as  a  xe- 
turn  of  501.  per  cent  of  capital  in  the  Cardiff  company. 


De  Oex^  for  the  appellant,  contended  tiiat  the 
shares  were  fully  paid  up,  and  that  no  eaQ  cooUi 
therefore,  be  made,  and  that  there  was  no  imputatian 
on  the  bona  fides  of  the  sale  to  the- Crown  oompeny. 

Roxburgh,  for  the  official  li(|uidator,  contendai^but 
the  transfer  by  the  compsnj  of  its  aesett  white  ifc 
indebted  was  a  wrongM  alienation  of  the 
which  ought  to  have  been  made  available  iat 
ment  of  its  debts,  and  that  the  n&&fft  oip^A/^ 
in  the  Crown  company  was  the 
shareholders  had  received  the  saiue 


8  AuoTJBT,  1863.] 


THE  NEW  EBPORTS. 


563 


that  it  could  not  be  said  that  by  paying  up  the  shares 
nominally  in  fall,  and  then  receiying  back  the  money 
80  paid  np,  ahareholdera  conid  exempt  themselves 
from  their  liability  to  creditorsy  and  the  receipt  of  the 
Crown  shares  eonld  be  put  no  higher.  These  ahares 
vepresented  the  capital  assets  of  the  Cardiff  company ; 
the  Cardiff  shares  could  not,  therefore,  be  held  fuUy 
paid  np^  bat  only  so  much  conld  be  held  paidiq>  as 
had  not  been  returned  to  the  shareholders  in  Crown 
shares,  viz.,  21,  lOi.  cm  each  share^  and  the  call  of 
78.  Qd,  therefore  was  a  proper  oalL  He  referred  to 
the  61st  &  82nd  sections  of  the  Companies'  Ac^  1856. 

De  Oex  replied. 

The  Lobd  CHAin:«LLOB  thought  the  order  of  the 
Commissioner  would  haye  been  a  most  proper  one  had 
it  been  warranted  by  the  statute,  which,  however,  he 
feared  it  was  not.  The  present  case  was  one  of 
complete  hona  fda^  so  far  as  appeared ;  the  remarks 
he  made  had  no  application  to  a  case  where  it 
iras  sought  to  evade  the  statute  by  paying  up 
capital  and  receiving  a  return  of  the  amount  so 
paid  up,  or  part  of  it  In  this  case  there  was  a 
Sontf  fdt  sale  of  the  property  of  the  Cardiff  com- 
pany to  a  new  company  in  consideration  partly  of 
money  and  partiyof  shares  in  the  new  company.  It 
was  originally  a  transfer  of  the  shares  in  the  new  com- 
|>any  to  the  old  company,  but  the  transfer  was  of  such 
a  kind  that  the  shares  so  transferred  could  be  portioned 
out  to  the  shareholders  of  the  old  company,  and  they 
were  so  portioned  out  He  could  not  treat  such  an 
arrangement  as  a  return  of  capital  from  the  old  com- 
pany to  its  shareholders  so  as  to  make  them  holders  of 
shares  in  that  company  not  fully  paid  np.  There  was, 
therefore,  in  respect  of  the  property  of  the  Cardiff 
company  transferred  to  the  Crown  company  no  liability 
attaching  to  the  Cardiff  company.  In  respect  of  the 
Crown  shares  received  by  the  Cardiff  shareholders  there 
might  be  some  liability,  but  if  so  it  was  a  partnership 
liability  which  could  not  be  worked  out  by  the  statutory 
powers  of  the  Companies^  Act  for  winding  up.  The 
only  liability  as  to  which  a  call  could  be  made  in  this 
matter  was  a  liability  in  respect  of  shares  in  the 
Cardiff  company,  and  as  to  such  shares  no  liability 
now  existed  on  the  part  of  the  shareholders,  as  the 
shares  had  been  &m4  fdA  fidly  paid  up. 


J 


Gibbons  v.  Shape. 


Lords  JuBtioes. 

29,  80  June,  28  Jttly,  1863, 

Copl^hoMs^EquUable  Estate  Tail^FiruB  and 
Beooveriu  Aholitum  Act — Ctmrt  BoUs, 

A  dud  toharan  equitable  esttUs  tail  in  copyholda  vnU 
It  void,  unless  it  is  entered  on  the  Court  rolls  of  the 
manor  within  six  months  after  its  exeadion,  if  drcum- 
stances  will  admit  of  such  entry  leing  made, 

Bonywoodv.  For8tAr(80.BMi;.  l),/oMo«wi 


This  suit  was  in  form  a  partition  suit,  and  came  on 
before  the  Court  below  on  motion  for  decree.  It 
involved  the  question,  whether  a  deed  to  bar  an 
equitable  estate  tail  of  copyholds  must,  to  be  valid,  be 
entered  on  the  Court  rolls  within  six  months  after  its 
execution,  under  the  8  &  4  WilL  4,  c  74. 

The  copyhold  premises  in  question  were  devised 
by  the  will  of  one  Thomas  Cunningham,  dated  the 
27th  of  February,  1783,  (after  having  been  duly  sur- 
rendered to  the  use  of  his  will,)  to  trustees  in  trust  for 
his  son  Thomas  for  life,  and  after  his  decease  upon  trust 
for  the  benefit  of  that  son's  children  as  tenants  in  com- 
mon, and  the  heirs  of  their  bodies  respectively.  The 
testator  died  in  the  course  of  the  same  year,  and  the 
son  in  1826,  whereupon  the  three  surviving  children  of 
Thomas  the  son — ^namely,  Thomas  Cunningham,  Ann 
Gibbons,  and  Elizabeth  Adam,  became  equitably  en- 
titled in  possession  as  tenants  in  common  in  tail  in 
equal  shares  to  such  copyhold  premises. 

By  an  indenture  dated  the  12th  of  February,  1884, 
and  made  between  John  Gibbons  and  Ann,  his  wife, 
of  the  first  part,  James  Adam  and  Elizabeth,  his  wife, 
of  the  second  part,  and  South  Morse  of  the  third  part, 
the  parties  of  the  first  and  second  parts  barred  their 
equitable  estates  tail  as  to  the  two-thirds,  and  conveyed 
their  interests  in  the  same  for  valuable  consideration 
to  South  Morse.  This  deed  was  not  entered  on  the 
Court  rolls  of  the  manor  until  the  10th  of  February, 
1860. 

In  1834,  the  legal  estate  in  the  copyhold  promises 
became  absolutely  vested  in  one  James  Hogg  as 
customary  heir  of  the  surviving  trustee  under  the 
testator's  will. 

Subsequently  the  share  of  Thomas  Cunningham,  the 
grandson,  was  conveyed  to  South  Morse  in  fee ;  in 
1849  South  Morse  sold  the  whole  of  the  copyhold  pre- 
mises to  the  defendant  Snape,  who  was  thereupon 
admitted  on  the  surrender  of  James  Hogg,  on  the  24th 
of  October,  1849. 

On  the  16th  of  June,  1868,  Thomas  Gibbons,  as  cus- 
tomary heir  of  Ann  Gibbons,  deceased,  instituted  the 
present  suit  against  the  defendant  Snape  and  the  three 
sons  and  customary  heirs  of  Elizabeth  Adam,  de- 
ceased, for  a  partition,  alleging  that  the  defendant 
Snape  walB  entitled  to  one-third  only  of  the  copyhold 
premises,  being  the  one-third  to  which  Thomas  Cun- 
ningham, the  grandson,  was  entitled  under  the  will  of 
his  grandfather. 

It  will  be  perceived  from  the  above  statement  that 
the  present  suit  was  instituted  in  consequence  of  the 
decision  arrived  at  in  Eonywood  v.  Forster  (80  Beav.  1) ; 
where  the  Master  of  the  Rolls  decided  that  a  disen- 
tailing deed  of  an  equitable  estate  tail  in  copyholds  is 
void  unless  the  deed  be  entered  on  the  Court  rolls 
within  six  months  after  its  execution.  His  Honour 
arrived  at  a  similar  condnsion  in  the  present  case. 

Souihgate,  (^C,  and  Swanston,  for  the  plaintiff, 
dtad. 
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[S  August  1862. 


Honytoood  v.  Forster  {loc.  eU.), 
and  referred  to  the 

8  &  4  WilL  4,  c.  74,  ss.  40,  41,  50,  58,  54,  59 

and  71 ; 
Sugden's  Vend,  and  PutcIl  597  (11th  ed.) ; 
Dart's  Vend,  and  Purch.  869,  861  (2nd  ed.) ; 
4  &  5  Vict.  c.  85,  ss.  85  &  86. 

Villiera  for  the  Adams. 

Hohlunue,  Q.C,  and  Toumaend,  for  Snape,  the 
purchaser, 

Williams  on  Real  Property,  845. 

The  aigaments  tamed  entirely  on  the  provisions  of 
the  statute  for  the  abolition  of  fines  and  recoveries, 
a  fall  pricis  of  which  is  given  in  the  report  of  ffony- 
wood  V.  Forster  (loc,  cit.). 

28  July,  1868. 

Knight  Brttce,  L.J.,  said,  that  the  present  question 
was  the  same  as  that  decided  by  the  Master  of  the  Rolls 
'in  the  case  of  Htmywood  v.  Forster  (loc  ciL)^  and  he 
thought  that  the  decision  of  the  Master  of  the  Rolls  in 
that  as  well  as  in  the  present  case  ought  to  be  upheld, 
unless  such  an  interpretation  were  contrary  to  the  words 
and  grammatical  construction  of  the  Act,  or  likely 
to  be  productive  of  general  inconvenience.  His  I/)rd- 
ahip,  however,  thought  that  the  readiog  of  the  statute 
adopted  by  the  Master  of  the  Rolls  would  be  less 
likely  to  cause  general  inconvenience  than  the  con- 
struction contended  for  by  the  appellant.  He  agreed 
with  the  interpretation  of  the  Master  of  the  Rolls. 

TiTRNER,  L.  J. ,  said,  that  the  principal  question  in  the 
present  case  was,  whether,  under  the  provisions  of  the 
8  &  4  WilL  4,  c.  74,  the  Fines  and  Recoveries  Abolition 
Act,  it  was  necessary,  in  order  effectually  to  bar  an 
equitable  estate  tail  in  copyhold  lands,  that  the  deed 
executed  for  the  purpose  of  barring  the  entail,  should 
be  entered  upon  the  Court  rolls  of  the  manor  of  which 
the  lands  were  parcel  within  six  calendar  months  after 
the  execution  thereof,  if  circumstances  would  admit 
of  such  entry  being  made.  The  Master  of  the  Rolls 
had  been  of  opinion  that,  in  order  to  bar  such  an  estate 
tail,  the  deed  must,  under  such  circumstances,  be 
entered  upon  the  rolls  of  the  manor  within  the  above- 
mentioned  period,  and  the  question  had  been  brought 
before  their  Lordships  on  appeal.  The  question  must, 
of  course,  depend  upon  the  terms  of  the  statute.  That 
the  words  of  the  50th  and  53rd  sections  were  suffi- 
ciently large  to  render  the  provisions  for  enrolment 
within  six  months,  contained  in  the  41st  section, 
applicable  to  copyhold  estates  and  to  disentailing 
deeds  of  such  estates  by  equitable  tenants  in  tail, 
could  not,  his  Lordship  thought,  be  doubted ;  for  he 
could  not  agree  to  the  argument  so  strongly  pressed  on 
the  part  of  the  appellant,  that  there  was  a  distinction 
in  the  53rd  section  between  the  lands  and  the  deed 
disposing  of  the  lands.  The  whole  tenor  of  the  section 
seemed  to  him  to   be   opposed   to  that  aigument 


Taking,  then,  the  words  of  the  53rd  section  to  be 
sufficiently  laige  for  the  above-mentioned  x'^iip^^t 
full  effect  must  be  given  to  them,  unless  they  were 
controlled  by  the  context,  but  the  context,  so  far  from 
tending  to  control  them,  had  an  opposite  tendency. 

The  exceptions  contained  in  the  50th  section,  and 
the  enactments  of  the  54th  section,  showed  that  where 
a  distinction  was  intended  to  be  made  between  the 
provisions  of  the  Act  as  to  freehold,  and  thoee  as  to 
copyhold  estates,  this  was  in  terms  expressed.  In- 
deed, the  58rd  section  itself  appec^ed  to  have  bees 
very  carefully  studied  wi&  a  view  to  meeting,  bj 
express  enactment,  the  cases  in  which  difficulties 
might  arise  in  the  application  of  the  previous  ehxisei 
of  the  Act,  leaving  the  general  enactment,  tiiat  the 
previous  clauses  shall  apply,  to  operate  in  all  oss  in 
which  no  such  difficulties  coidd  arise. 

An  argument  in  favour  of  the  appellant's  case  ms 
attempted  to  be  drawn  from  the  proviso  at  the  end  d 
the  53rd  section,   giving   priority  to    a   subsequat 
assurance  duly  entered  on  the  rolls  of  the  Court ;  but 
it  was  obvious  that  this  proviso  might  well  be  meant 
to  apply  during  the  six  months  allowed  for  enrolment, 
and  his  Lordship  considered,  therefore,  that  no  weight 
was  due  to  that  argument     Reliance  was  also  placed 
on  the  part  of  the  appellant  upon  the  tenns  ai  the 
59th  section;  but,  even  supposing  the  50th  section 
did  not  override  the  59th  section  (as  to  which  it  wis 
unnecessary  for  their  Lordships  to  give  any  opinioii^, 
there  were  considerations  applying  to  the  case  pro- 
vided for  by  the  latter  section,  which  would  be  sofS- 
cient  to  prevent  any  inference  being  deduced  from  it 
which  could  assist  the  appellant's  case.     There  was 
also  another  section  (the  71st)  relating  to  cases  in 
which  estates  were  to  be  sold,  and  the  proeeeds  to  be 
re-invested  in  land  to  be  settled  so  as  to  create  estates 
tail,  and  in  which  moneys  were  to  be  laid  out  in  land, 
so  as  to  create  such  estates  ;  but  he  did  not  tiunk  it 
necessary  to  dwell  on  this  section,  as  it  appeared  to  be 
merely  referential. 

For  the  above  reasons  his  Lordship  agreed  with  the 
decision  of  the  Master  of  the  Rolls. 

Minute, — ^Appeal  dismissed  with  costs. 


Lords  JuBtioeB.  ]   Attorkey-Genebal  r. 
30  JmsE,  1  July,     >      The  Porteekvi^  &a, 
1  Aug.  1868.        )      of  Avok. 

Prdctice — Amendment — Supplemented  JBUl — 
Parties—lS  <fc  16  Vict,  c  86,  &  5S, 

A  plaintiff,  whose  title  to  relief  is  defecti'm  aHlhtUaiA 
of  the  institution  of  the  amt,  cannot  introdmee 
ment  or  supplemental  bill  subse^entlif 
by  irAicA  the  defect  is  cured. 

In  a  sititfor  the  execution  ofatnui 
adversely  to  the  trust  ought  noltobe 

This  was  an  appeal  by  the  defeadbatl^ 
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aldermen  and  burgesses  of  Ayon,  from  the  decree  of 
the  Master  of  the  Rolls,  reported  ante,  146,  where  the 
facts  are  folly  stated. 

BaggaUay,  Q.C.,  and  W.  Pearson^  for  the  re- 
spondents. 

Selwipi^  Q.C.,  Speed,  and  EveriUj  for  the  appellants. 
There  was  no  trust  originally  affecting  the  property 
held  by  the  appellants ;  and  even  if  the  charter  of 
1861  created  a  trust,   and  thereby  gave  the   relator 
a  right  to  sue,  that  right,  haying  accrued  since  the 
filing  of  the  original  information,  could  not  be  ex- 
ercised by  amending  that  information,   or  even  by 
filing  a  supplemental  information, 
Tonkin  v.  Lethbridge,  Coop.  43 ; 
PilkingUm  v.  TFwpia//,  2  Mad.  240  ; 
PrUchard  y.  Draper,  1  Buss.  &  M.  191. 
The  old  corporation,  if  extinct  as  the  relator  alleged 
them  to  be,  ought   not  to   haye  been  retained  as 
parties. 

The  question  of  the  effect  of  the  charter  under  the 
statutes  was  one  for  the  decision  of  a  Court  of  Common 
Law. 

Corporation  of  Arundel  y.  Holmes,  4  Beay.  325. 

Baggallay,  Q.O.,  in  reply. 

The  whole  of  the  property  was  held  on  trust  for  the 
benefit  of  the  inhabitants. 

The  granting  of  the  charter  was  a  new  fact  which 
might  be  introduced  by  amendment, 
16  &  16  Vict.  c.  86,  s.  53. 

As  to  the  market-house,  &c,  there  was  an  express 
trust  created  before  the  institution  of  the  suit. 

Connsel  on  both  sides  also  argued  upon  the  yalidity 
and  effect  of  the  charter,  and  the  construction  of  the 
Municipal  Corporation  Act,  5  &  6  WilL  4,  c.  76,  and 
1  Yict  sess.  1,  c.  78  ;  but  it  will  be  seen  that  the 
Court  gaye  no  opinion  on  these  points. 

1  Aug.  1868. 

TuBNEB,  L.  J.,  said,  that  the  eyidence  satisfied  him, 
that  before  the  granting  of  the  new  charter  the  pro- 
perty of  the  appellants,  other  than  the  market-house, 
&c.,  was  subject  to  no  trust  for  the  benefit  of  the  inha- 
bitants ;  at  the  time,  therefore,  of  the  institution  of 
this  suit,  the  Attorney-General  had  no  loeus  standi, 
except  as  to  the  market-house,  ftc. ;  and  eyen  if  by  the 
charter  a  new  right  had  accrued  to  him,  he  could  not 
ayail  himself  of  it  in  the  present  suit 

The  power  of  adding  new  matter  by  way  of  amend- 
ment was  giyen  by  the  15  ft  16  Yict  c.  86  in  those 
cases  only  where  preyiously  a  supplemental  bill  could 
haye  been  filed ;  but  a  supplemental  bill  was  the  con- 
tinuation, and  not  the  commencement,  of  a  suit,  and 
it  was  contrary  to  the  practice  of  the  Court  to  allow  a 
plaintiff  to  seek  by  amendment  or  supplemental  biU 
relief,  to  which  he  was  not  at  the  time  of  the  filing 
of  the  original  bill,  bat  had  subsequently  become, 
entitled. 


I  Again,  the  right  of  the  relator  was  limited  to  the 
execution  of  the  trust  (if  any)  created  by  the  charter, 
but,  as  the  appellants  claimed  adversely  to  that  trust, 
they  ought  not  to  be  made  parties  to  a  suit  for  that  pur- 

.  pose.  The  only  approach  to  an  authority  to  the  con- 
trary was  the  case  of  Talbot  y.  Lord  Radnor  (3  My.  & 
E.  252),  which  had  been  constantly  disapproved  of,  and 
neyer  followed. 

'  Another  objection  to  the  declaration  contained  in 
the  decree  of  the  Master  of  the  RoUs  was  tMs,  that  the 
title  (if  any)  of  the  new  corporation  was  derived  from 
the  operation  of  the  Municipal  Corporation  Act,  but 
it  was  not  the  province  of  a  Court  of  Equity  to  declare 

,  the  legal  effect  of  an  Act  of  Parliament. 

^  As  regarded  the  market-house,  &c.,  a  trust  had  been 
created  by  the  Market  Act  of  1848,  and  whether  or 
not  the  appellants  could  under  that  Act  make  any  lease, 
it  was  clear  that  a  lease  upon  a  fine  and  at  a  nominal 
rent  would  be  a  breach  of  trust. 

The  decree  of  the  Master  of  the  RoUs  must  be 
reversed  ;  the  appellants  must  be  restrained  by  injunc- 
tion from  granting  a  lease  of  the  market-house,  ftc., 
upon  fines,  and  the  rest  of  the  infoimation  must  be 
dismissed  without  costs.  There  would  be  no  costs  of 
the  appeal. 

Knight  Bruce,  L.  J.,  said,  that  he  should  have  been 
disposed  to  dismiss  the  whole  information  without  costs, 
but  he  did  not  dissent  firom  the  decree  proposed  by 
Lord  Justice  Turner. 


Lords  JuBtaoes.      )  Be  The  State  Fibe  In« 


25  June,  i  Auo.  1863 


.1 


suRANCE  Company. 


Winding-up — Insurance  Company — Claims  of 
General  Creditors  and  Policy-holders — Charge 
— Priority. 

Policies  of  insurance,  by  which  the  funds  of  the  com- 
pany are  alone  made  liable  and  the  shareholders  are 
exonerated  from  persofuil  liability,  do  not  create  an 
equitable  charge  on  the  funds  of  the  company  in  famntr 
of  the  policy-holders,  so  as  to  entitle  them  to  payment  of 
their  claims  out  of  the  funds  of  the  company  in  priority 
to  the  claims  of  general  creditors  of  the  company. 

This  was  a  motion  on  behalf  of  certain  holders  of 
policies  in  the  State  Fire  Insurance  Company,  now  in 
course  of  being  wound  up,  to  vary  an  order  of  Wood, 
y.-C,  whereby  the  official  manager  was  directed  to 
distribute  the  assets  of  the  company  lateably  among 
all  the  creditors  of  the  company,  by  directing  the  distri- 
bution to  be  among  the  creditors  upon  policies  only 
and  according  to  their  respective  priorities. 

The  case  before  the  Vice-chancellor  is  reported 
ante,  280,  where  the  facts  are  stated,  and  the  form  of 
the  policies,  as  well  as  the  material  clauses  of  the  deed 
of  settlement,  are  set  out. 

Daniel,  Q.C.,  and  WesHake,  for  the  appellants. 
The  policy  gives  to  the  assured  an  equitable  charge 
on  the  tonda  of  the  company, 
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iMm  ▼.  Tkt  London  Indisputable  Hft  Policy  Com- 
pony,  1  K.  &  J.  228 ; 

M»  Athenaum  Assurance  Society^  John.  683 ; 

JRobson  v.  M'CreigJU,  25  Beav.  272. 
These  cases  are  not  inconsistent  with  the  decree  in 

Svans  T.  Coventry,  26  L.  J.  Ch.  (n.  s.)  400. 
The  policy-holders  were,  therefore,  entitled  to  be 
paid  ont  of  the  assets  in  preference  to  the  general 
creditors,  and,   as  between  themselres,  in  priority, 
according  to  the  dates  of  their  respective  claims, 

Holt,  Q.C,  and  Druce,  for  the  official  manager,  and 
BagshawCf  for  the  creditors'  representatire. 

The  policy  does  not  create  an  equitable  charge.  It 
merely  confines  the  claim  of  the  holder  to  the  fdnds  of 
the  company,  just  as  the  creditor  of  a  married  woman 
is  confined  to  her  separate  estate, 

JSalket  T.  The  Merchant  Traders^  AssocinUion,  13 

Q.  B.  960 ; 
Sunderland  Marine  Insurance  Company  t.  JTear- 

ney,  16  Q.  B.  925; 
ffaUett  y.  Doiodall,  18  Q.  B.  2. 
The  cases  cited  on  the  other  side  only  prore  that 
policy-holders,  having  only  one  fund  to  rely  upon,  are 
entitled  to  a  receiver,  if  that  fund  is  in  danger  of  being 
wasted. 

The  polioy-holden  had  notice  of  the  deed  of  settle- 
ment, T^ch  provides  that  all  claims  on  the  company 
■hall  be  satisfied  out  of  the  fund, 

Ernest  v.  Nieholls,  6  H.  of  L.  Ca.  401. 
If  every  policy-holder  had  a  charge  which  he  could 
enfbroe  in  £quity  as  soon  as  his  claim  was  matured,  the 
busineflB  of  an  insurance  company  could  not  be  carried 

OIL 

WiUeoek,  Q.C,  and  Roxburgh,  for  policy-holders 
whose  claims  were  of  later  date  than  those  of  the 
appellants,  contended  that  there  was  no  priority  as 
between  the  policy-holders  inter  se, 

Ikmiel,  Q.(7.,  in  reply. 

4  AxroTTST,  1863. 

TuBMSB,  L.  J.,  said,  that  it  was  contended  that  the 
policy-holders  had  an  equitable  charge  by  reason  of  the 
provision  in  the  policies  that  the  property  of  the  com- 
pany should  abne  be  liable  to  make  good  the  claims 
of  the  assured ;  but  these  words  would  not  necessarily 
have  the  effect  of  creating  a  chaige.  Their  insertion 
was  sufficiently  accounted  fiyr  by  the  desire  of  the 
shareholders  to  rdieve  themselves  of  the  personal 
liability  which  attached  to  them  at  Common  Law,  and 
by  the  necessity  of  entering  into  an  express  contract 
for  that  purpose ;  and  if  this  was  aH  that  was  intended, 
Equity  would  gpive  effioct  to  the  legal  contract,  but 
wmdd  not  enforce  a  ehai^  on  the  property. 

ne  eonsequeaoe  of  holding  that  sach  a  chaige  ww 
created  would  be  most  disastrous ;  the  cUmn  6t  each 
policy-holder  might  be  made  the  foundation  of  a  suit, 
and  the  company  would  be  paralysed  to  the  injury  of 
poHcy-holdezB  and  share-holderB  alikii»  It  was  xemark- 


able,  moreover,  that  until  very  lately  there  bad  beoi 
no  instance  of  such  a  claim  being  advanced  in  Eqmtj 
by  policy-holders. 

He  thought,  therefore,  that  even  without  refenncd 
to  the  deed  of  settlement,  the  alleged  chaige  did  not 
exist ;  but  it  was  clear  that  the  deed,  of  the  pnmaoiis 
of  which  all  persons  dealing  with  the  con^any  most, 
according  to  the  cases  of  Ernest  v.  IHcHuiUsy  isd 
Balfour  v.  Ernest  (5  C.  B.  (n.  ^,)  611),  be  taken  to 
have  notice,  did  not  authorise  the  creation  of  sod  & 
charge. 

In  the  cases  of  Law  v.  The  London  IndisputaliU  Uft 
Policy  Company,  He  Athenceum  Assurana  Cmpfms, 
and  Evans  v.  CoverUry  (on  motion  for  a  leceiTei; 
5  De  G.  M.  &  G.  911),  the  word  "chaige"  had  been 
used  somewhat  unguardedly  by  Wood,  Y.-(X,  vA 
himself  but  he  had  never  intended  to  use  the  void 
in  the  sense  of  an  equitable  charge  or  lien.  In  Ewas 
V.  Coventry  (26  L.  J.  Ch.  (n.  s.)  400)  there  had  been 
no  intention  of  deciding  any  question  as  to  the  pri- 
orities between  policy-holders  and  creditors ;  whether, 
however,  those  cases  had  been  rightly  or  wnm^j 
decided,  he  was  clearly  of  opinion  that  the  order  of  the 
Vice-Chancellor  in  the  present  case  was  correct  Tie 
costs  of  all  parties  would  come  out  of  the  estate. 

Knight  Bbuoe,  L.  J.,  sudthat  he  wasnot  altogether 
free  firom  doubt,  but  he  did  not  dissent  from  ^  con- 
clusion arrived  at  by  TumeTi  I^J.,  and  the  Tioe- 
Chancellor. 


Lords  Justioes.  j   Fbsotjbsok  «.  The  Loxdo^, 
24,  25  Jfly,        [      Brightow    ani>  Sons- 
4  Aug.  1863.        )      Coast  Railwat. 


Lcends  Clauses  Consolidation  Act,  1845,  t  ^2— 

Sotise, 

A  fidd  in  front  of  a  house,  indmied  ti»  A«  «""* 
lease  with  the  lumse,  and  used  by  the  lessee  as  ^  f^ 
sure-grvund,  but  separated  firom  the  Jumse  iy  if^ 
road: — 

Held,  5y  TxTBiTER,  L.  J.  (dissentiente  K5iaBTBKr<% 
L.J,)  affirming  the  decision  of  the  Master  of  ^^^ 
not  to  be  part  of  the  htmse  wilhin  <*«  mmisgii^ 
929u2  seetion  of  (he  Lands  Clauses  AcL 

Per  TtnuJEB,  L,J.^Nothing  passes  ^  **  ^ 
veyanee  of  a  "house,**  except  tohat  is  necesfvy  p  ^ 
enjoyment  of  the  house. 

This  was  a  motioa  on  behalf  of  the  pluDtiir  hr 
way  of  appeal  from  the  Master  of  the  SoIU^<» '^ 
ixjanctiaa  restzaining  the  defendants  £n»B  ^''^.^ 
session  of  a  small  atrip  of  land,  of  whioh  ^  pi*^ 
waa  lesMe,  without  pnrohasiBg  tha  whole  flCiuB^^ 
andpresuaes.  ^^ 

Tha  fccto  aw  akated  in  thfl  report  rf  ths  QM>  "T 
the  Master  of  the  Bolls,  asUe,  50S:  ^^!^\ 
mentioned*  that  the  strip  of  land  i&  ^^^ 
several  adjacent  strips  let  with  the  i^****"^ 
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were  hf  ammgement  between  the  occapieiB  tiuown 
into  one  field,  and  that  a  batcher  was  penoitted  to 
tnm  aheep  and  cattle  into  the  field. 

Selwynf  Q.C.f  and  Jfarim,  for  the  appellants,  con- 
tended that  the  land  was  part  of  the  hoiue  within  the 
meaning  of  the  92nd  section  of  the  Lands  Clauses  Act. 
It  was  included  in  the  lease  solely  with  the  view  to 
the  more  convenient  enjoyment  of  the  hooaey  and  to 
be  used  as  a  garden  or  pleasure-ground. 

Bolt,  Q,C,,  and  Taylor,  for  the  respondents,  con- 
tended that  the  land  was  neither  garden  nor  curtilage, 
and  would  not  pass  by  a  conveyance  of  the.houae. 

Seltpyn,  Q,C,,  in.  reply. 

The  following  authorities  were  cited;    as  to  the 
word  "house"  in  a  conveyance  or  devise, 
Co.  Litt.  6  5,  56  h; 
Sheppard's  Touchstone,  94 ; 
Cruise's  Digest,  tit.  xxzii.  ch.  25,  s.  40  ; 
Smith  V.  Martin,  2  Wms.  Saund.  400  ik  ; 
Doe  V.  Collins,  2  T.  R.  498 ; 
Mibon  V.  ffibon,  1  N.  R.  632. 
As  to  the  word  "house"  in  the  92nd  section  of  the 
Act, 

Lord  Orosvenorr,  BampsUad  Jv/ndion  Baihoay 

Company,  1  De  G.  &  J.  446  ; 
CoU  V.  Wed  London  and  Crystal  Palace  lUuhoay 

Cmnpany,  27  Beav.  242  ; 
KingY.  Wycombe  Railioay  Company,  28  Beav.  104  ; 
Hewion  v.  London  and  South  Western  JRaUtoay 

Company,  8  W.  R.  467  ; 
J5L  Thomas's  hospital  v.  Charing  Cross  Railway 

Company,  IJ.  &  H.  400 ; 
Chambers  v.  London,  Chatham^  and  Dover  Railway 
Company,  1  N.  R.  617. 

4  AtlQ.  1863. 

TuBKXB,  L.«[.,  said  that  the  question  was,  whether 
the  land  would  pass  under  a  conveyance  of  the  plaintLfTs 
house ;  he  thought  that  it  would  not  It  had  been 
settled  in  HUl  v.  Orange  (Plow.  171  a),  and  other 
early  cases*  that  the  curtilage  and  garden  would  pass 
by  the  grant  of  a  house^  though  at  first  there  had 
been  some  doubt  as  to  the  garden  ;  and  upon  consider- 
ing the  numerous  authorities  on  the  subject,  he  had 
come  to  the  conclusion,  that  they  went  upon  the 
principle  that  these  things  were  necessary  for  the  enjoy- 
ment of  a  house ;  thus,  in  Ceardm  v.  Tuck  (Cro.  Eliz. 
89, )  the  Court  "doubted  of  a  garden  because  it  is  bat 
a  place  of  pleasure,  but  afterwards  they  resolved  that 
the  garden  did  pass,  for  it  is  as  well  for  necessity  as 
pleasure. "  Applying  this  principle  to  the  present  case, 
it  was  impossible  to  say  that  the  strip  of  land  was 
necessary  to  the  exgoyment  of  the  plaintiff's  house, 
or  that  it  was  anything  more  than  a  "place  of  plea- 
sure," and  this  view  was  fortified  by  the  uses  to  which 
the  land  had,  in  fact,  been  applied*  He,  therefore^ 
agreed  with  the  Master  of  the  Rolls,  that  the  defen* 


dants  could  not  be  compelled  to  take  the  houses  and 
that  the  ii^junction  could  not  be  granted. 

Knight  Bbuce,  L.J.,  said,  that  he  was  unwilling 
to  attribute  to  the  Legislature  the  intention  of  passing 
a  law  which  would  be  open  to  the  construction  put 
upon  this  section  by  the  Master  of  the  Rolls  and  Lord 
Justice  Turner.  He  did  not  so  interpret  it,  but 
thought  the  plaintiff  was  entitled  to  the  injunction. 

Minute. — ^Appeal  motion  refused.  Costs  to  be  costs 
in  the  cause. 


,.i 


Wallace  v.  Aitldjo. 


Lords  Justices. 

27,  28  JvLY,  4  Aug.  1863. 

Equity  to  a  Settlement — Death  of  Wife  before 
Decree — Whether  enforceable  by  Children, 


Where  a  wife,  having  filed  a  bill  to  enforce  her  equity 
to  a  settlem/ent,  dies  without  obtaining  any  decree,  her 
children  cannot  afterwards  enforce  any  equity  to  a 
settlement. 

This  was  an  appeal  by  the  plaintiffs,  the  children 
of  the  late  Mrs.  Wallace,  from  the  decree  of  Kin- 
dersley,  Y.-C,  dismissing  with  costs  a  bill  in  which 
they  sought  to  enforce  their  mother^s  equity  to  a 
settlement  out  of  the  share  in  her  brother  J.  A. 
Auldjo^s  personal  estate  to  which  she  was  entitled  as 
one  of  his  next  of  kin.  Mrs.  Wallace  had  herself 
filed  a  bill  to  enforce  the  equity,  but  had  died  before 
any  decree  had  been  made. 

The  £actB  of  the  case,  and  the  arguments  and  judg« 
ment  in  the  Vice-Chancellor^s  Court  are  reported  anie, 
p.  269,  and  9  Jur.  (n.  b.)  687. 

Olasse,  Q.C,  and  Pontifex,  for  the  plaintiffs. 

Hothouse,  Q.(?.,  and  C.  HaU,  for  Mr.  Wallace. 

(7.  C,  Berkeley,  for  the  administrator  of  J.  A.  Aumo. 

The  arguments  were  a  repetition  of  those  before  the 
Yice-Chanoellor,  the  only  additional  case  cited  being 

Napier  v.  Napier,  1  Dm.  &  W.  407, 
upon  the  question  whether  the  wife,  if  living,  would 
have  been  entitled  to  a  settlement. 

4  Aug.  1863. 

Knight  B&uce,  LuJ.,  said,  that  if  Mrs.  Wallace 
had  not  in  her  lifetime  instituted  any  suit,  the  bill 
filed  by  the  present  plaintiffs  would  clearly  have  been 
unfounded.  But  Mrs.  Wallace  did  not  bring  her  suit 
to  a  hearing.  There  had  not  been,  as  he  understood* 
any  decree  or  order  in  the  suit  in  her  lifetime,  nor 
even  any  answer.  The  defendants  appeared  to  the 
bill  before  her  decease,  but  neither  the  bill  nor  any 
appearance  to  it  bound  her  to  anything,  nor  was  any- 
thiug  decided  against  her  husband.  Assuming,  there* 
fore,  that  if  she  had  in  her  lifetime  prosecuted  her 
cause  to  a  hearing,  she  would  have  obtained  a  decree 
for  a  settlement  against  him  (a  questioD«  perhaps 
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under  the  circumstances,  reasonably  argoable),  all 
possible  benefit  from  the  suit  was  in  his  opinion  lost 
to  her  and  her  children  by  her  death,  and  her  has- 
band's  rights  then  became  the  same  as  if  her  suit  had 
neyer  existed.  Judicial  opinions  had  not  been  unifonn 
upon  this  point ;  but  reason  and  analogy,  as  well  as 
the  preponderance  of  authority,  appeared  to  him  to  be 
strongly  in  iayour  of  the  view  he  had  stated,  and 
accordingly  he  could  not  dissent  from  the  dismissal  of 
the  present  bill,  though  he  should  have  prefeired  its 
dismissal  without  costs. 

Turner,  L.J.,  said,  that  he  had  read  through  the 
cases  on  the  subject,  and  the  Vice-Chancellor's  judg- 
ment, and  he  found  it  impossible  to  say  anything  on 
the  question  which  would  not  be  a  mere  repetition  of 
what  had  been  already  said.  It  had  been  attempted  to 
distinguish  this  case  on  the  ground  of  the  bill  having 
been  £Qed  by  the  wife  before  her  death,  and  of  thb 
discretion  of  the  trustees  having  been,  as  it  was  said, 
thereby  taken  away ;  but  whether  the  discretion  of  the 
trustees  was  or  was  not  taken  away,  he  could  find  no 
answer  to  the  argument,  that  there  was  nothing  to 
bind  the  marital  right  of  the  husband  until  the  decree 
was  made. 

Minute, — ^Appeal  dismissed  with  costs. 


Master  of  the  Bolls. )  Charlesworth  v. 
23,  24  July,  1868.      )  Gartsed. 

Appeai  from  Judges  Decision  in  Chambers — 
Pro  form&  Motion — Costs, 

Upon  a  motion  to  vary  a  Chief  Clerk* a  certificate  upon 
a  point  which  has  been  already  arqwd  before  the  Judge 
himsetf,  the  Court  will  not  hear  any  further  argument. 

The  party  moving  ought  to  inform  the  other  side  that 
the  m>otion  is  only  made  pro  formi,  otherwise  he  will 
have  to  pay  the  costs  of  the  m^Uion, 

This  was  a  motion  by  the  defendant  to  vary  the 
Chief  Clerk's  certificate  in  a  suit  for  the  partition  of  a 
road. 

Selwyn,  Q.C,,  who  had  been  instructed  to  support 
the  motion,  said  that  as  the  case  had  been  argued  in 
Chambers  before  the  Master  of  the  Rolls  himself,  he 
should  have  regard  to  the  rule  which  his  Honour  had 
laid  down,*  and  not  attempt  to  re-aigue^the  question 
before  him.  He  therefore  only  asked  for  an  order 
refusing  the  motion,  from  which  his  client  might 
appeal. 

Southgate,  Q,C,  (Bagshawe  with  him),  for  the 
plaintiff,  asked  for  the  costs  of  the  motion.  The 
notice  of  motion  mentioned  that  it  was  to  be  made 
by  Mr.  Selwyn,  and  their  client  had  never  been  told 
that  the  application  was  merely  pro  formA,  to  serve  as 
the  fonndatum  for  an  appeal. 


The  Master  of  the  Bolus  said,  that  as  tlus  vu 
a  partition  suit,  he  should  have  given  no  costs  if  th« 
case  had  been  originally  heard  in  Coort,  but  be 
thought  Mr.  Southgate's  client  was  entitled  to  hii 
costs,  BO  fiir  as  they  had  been  increased  throti^  tbe 
omission  to  give  notice  that  the  motion  was  merel)'^ 
formd.  He  should,  however,  fix  the  amount  himseli; 
and  not  send  the  case  to  the  taxing  master.  His  Honour 
then  proposed  to  give  the  costs  of  employing  a  Qnea's 
CounseL 

Souihgate,  Q.C,,  submitted  that  this  wonld  not  k 
sufficient 

24  JuLTi  1868. 

The  Master  of  the  Rolls  held  that  Kr.  Sootii- 
gate^s  client  must  have  the  full  costs  of  the  motuo. 

iVbfe.*— See 

York  and  North  Midland  Railway  C^jnay  t. 
Hudson^  18  Beav.  70,  78. 


Master  Of  the  BoUs.  1  p^^e  r.  Haselfoot. 
8,  81  July,  1868.        J 

TesUxmeniary  Power  in  favour  of  Clau^Deaik 
of  Members  of  Class  in  lifetme  of  Jknee— 
Exercise  of  Power  in  favour  of  ^  Surmm. 

Funds  were  held  upon  trust  for  P  for  !*/«,  ««*,  ^f*^ 
his  death,  upon  trust  to  pay  assign  and  tmifcr  ft* 
same  to  the  wife  of  P  alofie,  or  to  her  ani  eU  ifr  snA 
one  or  more  eaxlttsively  of  the  other  or  dkn  ef  ft« 
children  or  child  of  P,  as  he  by  hit  ladviUMi 
appoint,  P  survived  his  wife,  and  died,  Uaxi^sm 
children^  and  having  by  his  will  appoinUdtkfit^i» 
five  of  his  children  in  equal  shares  .— 

Held,  that  the  power  was  well  exerdtediiiii^^ 
ofP, 

By  the  will  of  R.  C.  Haselfoot,  dated  tiie  ISthof 
March,  1849,  a  sum  of  4000f.  8J/.  ger  Cent  Bflik 
Annuities  was  bequeathed  to  trustees,  their  executofi, 
Ac.,  upon  trust  to  pay  the  dividends  to  T.  T.  P*sie 
during  his  life,  and,  after  his  death,  npon  tnut  ^ 
pay,  assign,  and  transfer  one  moiety  thereof  to  titf 
wife  of  T.  T.  Paske  alone,  or  to  her  and  aU  or  soA 
one  or  more  exclusively  of  the  other  or  othcw  oi «« 
children  or  child  of  T.  T.  Paske,  in  such  ah»i«  «ai 
proportions,  at  such  ages  or  times,  and  m  snch  laissa 
and  form  as  T.  T.  Paske  should  in  and  by  hi*  1** 
wiU,  or  any  codicil  thereto,  direct,  limit,  or  ippoaj 
and,  in  defiuilt  of  such  appointment,  in  tnut  for  *^ 
the  children  of  T.  T.  Paske  whoj  should  be  living  "^ 
his  death. 

T.  T.  Paske  and  his  wife  both  survived  the  twW* 
Haselfoot;  but  Mn.  Paske  died  in  AngMt,  l«5a 

T.T.  Psske  died  subsequently  leaving  ssTWidia^ 

By  his  wiU,  dated  the  10th  of  November,  M^ 
reciting  the  power,  and  the  death  ^^^j!t!!L 
pointed  the  moiety  of  the  fund  tollnrf  *«•  <»^^ 
in  equal  shares^ 
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The  question  was,  whether  this  was  a  valid  exercise 
of  the  power,  having  regard  to  the  fact  that  Mrs. 
Paake  pre-deceased  her  husband. 

Selioynf  Q.C.,  and  W.  Morris,  for  the  children,  who 
vere  excluded  from  the  appointment. 

On  the  death  of  the  wife  of  the  donee  the  power 
teased  to  be  exercisable.  The  donee  had  a  discre- 
tionary power  exercisable  by  will  to  appoint  the  fund  to 
kis  wife  alone,  or  to  her  and  such  of  his  children  as  he 
ihould  select.  The  power  was  an  exclusive  power,  so 
far  as  the  children  were  concerned ;  but  in  any  event 
the  whole,  or  a  part,  must  be  appointed  to  the  wife* 
On  the  death  of  the  wife  it  became  impossible  for  the 
donee  to  do  either  of  the  two  things  which  he  was 
empowered  to  do,  and  the  power  was  no  longer  capable 
of  being  exercised.  There  being  no  appointment  to 
the  wife,  and,  therefore,  no  valid  exercise  of  the  power, 
the  fund  must  go  as  in  defSsiult  of  appointment. 

They  referred  to 
Meade  v.  JUade,  5  Yes.  7ii. 

BaggcUlay,  Q,0.,  for  three  of  the  children  in  whose 
&vour  the  appointment  was  made. 

The  will  was  a  good  exercise  of  the  power.  The 
objects  of  the  power  were  the  wife  only,  or  a  composite 
class  consisting  of  the  wife  and  such  of  the  children  as 
the  husband  should  select.  The  latter  branch  of  the 
power  was  not  defeated  by  the  death  of  the  wife ;  the 
power  being  to  appoint  by  will  only,  it  was  essential 
that  the  objects  in  whose  favour  an  appointment  was 
made  should  survive  the  donee,  and  it  was  competent 
for  him  to  appoint  amongst  those  members  of  the  com- 
posite class  who  survived  him  ;  those  members  being 
in  this  case  the  children,  as  between  whom  the  power 
was  admittedly  an  exclusive  power. 
He  cited, 

£oyle  V.  Bishop  of  Peterborough,  1  Yes.  jun.  299  ; 

Bieketts  v.  Lofius,  4  Y.  &  C.  619  ; 

BtUcher  v.  Butcher,  1  Y.  &  B.  79,  90  ; 

ffoustaun  v.  Boustouin,  4  Sim.  611 ; 

M'Ghie  v.  M'Ohie,  2  Mad.  368 ; 
and  also  referred  to 

Sngd.  Pow.  417—423  (8th  ed.). 

Hcibhouse,  Q.  C,  for  the  trustees. 
Selwyn,  0.(7.,  in  reply. 

31  July,  1863. 

Tbb  Master  of  thb  Rolls  said  that  he  had  felt 
some  hesitation,  but  had  come  to  the  conclusion  that 
the  appointment  was  good  and  to  be  supported  in  this 
Ck>urt.  He  thought  it  was  established  that  a  power 
of  appointment,  by  will  only,  in  favour  of  a  class 
was  exercisable  in  favour  of  the  members  of  the  class 
who  survived  the  donee  of  the  power,  though  all  the 
members,  if  living,  must  have  taken  shares  (Boyle  v. 
Bishop  of  Peterborough,  1  Yes.  jnn.  299 ;  Woodcock  v. 
Knmeeki  1  Ph.  72).    The  difficulty  in  the  present  case 


was,  that  the  wife  was  specially  named  as  one  of  the 
class  ;  but,  in  his  Honour's  opinion,  that  did  not  vary 
the  case.  The  class  consisted  of  the  wife  and  such  of 
the  children  as  the  donee  of  the  power  should  select ; 
the  wife  died,  but  the  donee  retained  his  exclusive 
power  of  appointing  among  his  surviving  children. 
The  case  of  Bbustoun  v.  Houstotm,  (4  Sim.  611,)  was 
the  most  similar  to,  and  in  fact  governed  the  present 
case ;  in  ffoustoun  v.  ffousUmn  the  class  consisted  of  a 
wife  and  children ;  the  wife  survived  the  husband,  but 
there  was  no  child  ;  an  appointment  to  the  wife  was 
held  good.  The  present  was  the  converse  case,  the 
wife  died,  but  the  children  survived ;  and  applying  the 
same  rules  and  principles  as  in  Jloustoun  v.  Boustounf 
his  Honour  must  hold  that,  on  the  death  of  Mrs. 
Paske,  the  power  did  not  cease  to  be  exercisable,  but 
that  the  donee  retained  the  right  to  exercise  it  in  favour 
of  such  one  or  more,  exclusively  of  the  others  or  other^ 
of  his  children  as  survived  himself.  The  Court  would 
make  a  declaration  that  the  power  vras  well  exercised 
by  the  will  of  the  donee. 


Master  of  the  Bolls. )  i^  Cabtwright. 

27,  31  July,  1863.      \  Thompson  v.  Cabtwrioht. 

Notice  to  Solicitor  when  not  Notice  to  Client-^ 
Covenant  (xgainst  Incurnbrances — 53  Geo.  3, 
e,  lily  Annuity  Act,  s,  10  —  ^^Orcmior*^ — 
Annuities  granted  both  in  Fossesdon  and  in 
Reversion, 

A  deed,  charging  certain  land  with  an  awnuUy,  re- 
cited the  grantor*  s  title,  and  contained  a  covemmt  against 
incumbrances.  The  solieUor  who  prepared  the  deed  on 
behalf  of  all  parties,  had  himself  joinUy  loUh  others 
a  prior  mortgage  upon  the  property: — 

Held,  that  the  grantee  toas  not  affected  with  notice  of 
this  mortgage,  and  that,  therefore,  in  applying  section 
10  of  the  Annuity  Act  (53  Oeo,  3,  e.  141),  the  interest 
on  the  mortgage  was  not  to  be  deducted  from  the  annual 
value, 

A  person,  to  raise  money  for  another,  charges  his  land 
with  an  annuity,  but  does  not  make  himself  personally 
liable : — 

Held,  that  he  is  a  grantor  of  the  annuity  within 
section  10  of  the  Annuity  AcL 

A  deed  grants  an  annuity  of  189^.  Vis,  for  five  years, 
and  an  annuity  of  1991.  16s.  for  ninety-nine  years 
frmn  the  expiration  of  the  five  years,  each  annuity  being 
dependent  upon  the  same  lives : — 

Held,  thai  in  applying  section  10  of  the  Annuity  Act^ 
the  annual  value  of  the  property  must  be  compared  with 
the  199^.  169. 

This  was  the  hearing  adjourned  from  Chambers,  of 
a  claim  by  John  Downes,  to  prove  as  a  creditor  against 
the  estate  of  Francis  Cartwright,  deceased,  in  respect 
of  an  annuity  for  lives  granted  by  Francis  Cartwright. 
The  claim  was  resisted  on  the  ground  that  the  deed 
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deatisg  tbd  annuity  had  not  been  enrolled  pnieaant 
to  the  58  Geo.  3.  c  14L 

By  this  deed,  which  was  dated  the  11th  of  Kerch, 
1828,  after  reciting  that  one  moiety  of  certain  heredi- 
taments stood  limited  (but  subject  as  to  part  to  the 
life  estate  of  Sarah  Stevens)  to  snch  uses  as  Thomas 
Gartwrigfat  dionld  appoint,  with  remainder  to  the 
other  usual  uses  to  bar  dower  in  his  faToar,  and 
that  Francis  Gartwright  had  contracted  with  Arthur 
Bownes,  for  the  sale  to  him,  for  19982.,  of  two 
annuities,  one  of  1892.  17«.  to  be  paid  during  the 
fire  years  then  next  ensuing,  in  case  five  persons 
named,  or  any  of  them,  should  so  long  live;  and 
the  other  an  annuity  of  1992.  16«.,  to  be  paid  from  the 
expiration  of  the  five  yeazs  for  ninefy-nine  years, 
if  the  same  five  persons,  or  any  of  them,  should  so 
long  live ;  and  that  Thomas  Gartwright  had,  for  the 
accommodation  of  Francis  Gartwright,  agreed  to  render 
his  moiety  of  the  said  hereditaments  an  additional 
Mcnrity  for  these  annuities :  Francis  Gartwright 
granted  the  two  annuities  to  Arthur  Downes,  and 
Thomas  Gartwright  charged  them  upon  the  said  moiety 
of  the  said  hereditaments,  in  the  usual  manner,  with 
powers  of  distress  and  entry,  and  with  a  term  of  500 
years  appointed  to  a  trustee  for  further  securing  them. 
The  deed  contained  a  power  to  Frauds  andThomas  Gart- 
wright, or  either  of  them,  to  repurchase  the  annuities 
for  19982.,  at  any  time  after  the  11th  of  March,  1830, 
a  covenant  by  Francis  Gartwright,  for  the  payment  of 
tile  annuities,  and  a  covenant  by  Thomas  Gartwright, 
that  the  property  appointed  by  him  was  free  from 
incumbrances. 

Section  10  of  the  Annuity  Act,  53  Geo.  3,  c  141, 
provides,  that  the  Act  shall  not  extend  to  any  annuity 
secured  upon  freehold,  or  copyhold,  or  customary  lands 
in  Great  Britain,  &c.,  of  equal  or  greater  annual  value 
than  the  said  annuity,  over  and  above  any  other 
annuity  and  the  interest  of  any  principal  sum  charged 
or  secured  thereon  of  which  the  grantee  had  notice  at 
the  time  of  the  grant,  whereof  the  grantor  was  seized 
in  fee. simple  or  fee  tail  in  possession,  or  the  fee 
simple  whereof  in  possession  the  grantor  was  enabled 
to  chaige,  at  the  time  of  the  grant. 

The  annual  value  of  the  entirety  of  the  heredita- 
ments charged  by  Thomas  Gartwright,  exclusive  of 
those  subject  to  the  life  estate  of  Sarah  Stevens,  was 
at  that  time  4002. 

Thomas  Gartwright's  moiety,  however,  was  subject 
to  a  mortgage  debt  of  10002.  to  George  Mayer,  William 
Amram,  and  William  Montriou,  secured  with  interest 
at  52.  per  cent  by  a  deed  dated  the  6th  of  February, 
1826.  The  only  circumstance  to  affect  Arther  Downes 
with  notice  of  this  mortgage,  was  that  Montriou  acted 
as  solicitor  for  all  parties,  including  Arthur  Downes, 
in  the  preparation  of  the  annuity  deed.  Thomas  and 
Fntacii  Gartwright,  and  Arthur  Downes,  were  aU 
deady  and  Montriou  waa  out  of  the  jurisdiction. 

By  virtue  of  two  indentures,  dated  respectively  the 
28Kd  <d  April,  X833»  and  the  19th  of  July,  1838,  thfl 


two  annuities  became  vested  in  John  Doirmb.  Four 
out  of  the  five  lives  for  which  the  ammities  wen 
granted  were  still  in  being. 

The  annuity  of  1392.  17s.  had  been  paid  by  Frauds 
Gartwright  to  John  Downes,  up  to  the  11th  of  De- 
cember,  1862 ;  and  John  Downes  had  agreed  to  aceep: 
that  sum  instead  of  the  1992.  16s. 

/.  Pearson,  for  John  Downes,  contended,  that  tbc 
deed  came  within  the  10th  section  of  the  Annuitr 
Act,  and  therefore  did  not  require  eniohnent 

1st.  The  original  amount  of  the  annuity  was  only 
1392.  17^.,  and  the  annual  value  of  the  moiety,  eTen 
after  deducting  502.  for  the  interest  upon  the  mortga^ 
was  1502.  The  increased  annuity  of  1992.  165.  mighi 
have  never  become  payable,  and  therefore  oo^t  not 
to  be  taken  into  account. 

2nd.  The  interest  on  the  mortgage  ought  not  to 
be  deducted  from  the  annual  value.  It  was  not  alleged 
that  Arthur  Downes  had  notice  of  the  mortage, 
except  through  his  employing  Montriou  as  his  sdidtor. 
The  rule  that  notice  to  a  solicitor  was  notice  to  his 
client,  did  not  extend  to  cases  in  which  the  solieitor 
was  committing  a  fraud— or  rather,  the  commusQii  of 
the  fraud  broke  off  the  relation  of  solicitor  aad 
client 

Espin  V.  Pemberton^  3  De  G.  &  J.  547, 555. 

Montriou,  when  he  made  Thomas  Cartvii^ 
covenant  that  the  property  was  free  from  iDcambFaQa% 
joined  with  him  in  falsely  representing  to  Downes  that 
it  was  unincumbered.  This  was  a  fFsad;  and  if 
Montriou  had  been  sole  mortgagee,  instead  of  one  a 
several  joint  mortgageesi  his  incumbrance  would  hsa 
been  postponed.  So  far  as  appeared,  Dowstt  retail 
fairly,  and  believed  the  representation  madd  to  ^ 
JoTus  V.  Smilkf  I  Ph.  244,  254. 

ffetheringUm,  for  the  phiintiff,  a  creditor  of  Fiancu 
Gartwright,  contended  that  the  annuity  was  roid  for 
non-enrolment 

1st  Thomas  Gartwright  was  not  the  grantor,  or  a 
grantor,  of  the  annuity.  The  case  was  distinguishatiia 
from 

Darwin  v.  Lincoln,  5  B.  &  Aid.  M, 
where  the  surety,  who  was  held  to  be  a  grantor,  wm 
himself  personally  liable. 

2nd-  The  annual  value  of  the  property  must  l)c 
compared  with  the  annuity  of  1992.  Ite-t  » ^* 
annuity,  though  reversionary,  waa  actually  ff^'^^ 
If  not,  the  Act  could  easily  be  evaded. 

Francis  Baeon,  for  the  ezecutora  of  Francis  (^' 
wiight. 

7.  Pearson,  in  reply,  contended  that,  aceordfl^ » 
Darwin  v.  Lineoln,  Thomas  Gartwright  wsa  a  ff^^ 
of  the  annuity. 

Thb  MiaxBB  OF  THE  BotLfl  asid, thrtt^ *•  *7 


question,  viz.,  K^ether  the  annsi^ 

pnzpofle  of  applying  the  19th  maiim^^^^ 
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Crea  3,  c.  141,  to  be  considered  as  one  for  1392.  17#.  or 
br  1992.  19s.,  he  was  of  opinion  that  it  must  be  treated 
at  an  annuity  deed  for  the  lai^er  sum.  If  the  other 
Tiew  contended  for  were  adopted,  it  was  obvious  that 
th«  Act  might  easily  be  evaded.  He  did  not,  however, 
mean  to  say  that  if  the  same  qnestion  wore  to  arise 
wilh  reference  to  a  deed  granting  an  annuity  gradually 
increasing  in  amount,  he  should  necessarily  treat  it  as 
one  for  an  annuity  of  the  largest  amount.  In  such  a  case 
it  irould  probably  be  equitable  to  estimate  the  probable 
duration  of  the  annuity,  and  take  the  average  of  the 
amounts  of  the  annuity  for  different  years  as  the 
amount  for  the  purposes  of  the  10th  section,  but  in  the 
present  case  the  result  which  would  thus  be  arrived  at 
would  clearly  exceed  1502. 

Upon  the  second  question,  whether  Thomas  Cart- 
wright  was  a  grantor  of  the  annuity,  he  thought  that 
Darwin  ▼.  Lincoln  (mW.  sup.)  established  conclusively 
that  he  was  to  be  treated  as  such  for  the  purposes  of 
the  10th  section. 

The  tiiird  qnestion,  whether  Downes  was  to  be  consi- 
dered to  have  had  notice  of  the  mortgage,  was  the  only 
one  of  any  difficulty.  It  was  clear  that  Montriou  had 
notice  of  the  mortgage.  In  fact,  he  was  himself  one  of 
the  mortgagees.  Was  it,  then,  to  be  presumed  that 
he  must  have  communicated  the  existence  of  the  mort- 
gage to  Downes.  The  case  of  Kennedy  v.  Green 
(3  My.  k  E.  699)  had  established  a  very  important 
principle  but  one  which  must  be  very  cautiously 
applied.  This  principle  was,  that  if  a  solicitor  was  an 
actual  perpetrator  of  a  fraud,  the  presumption  was  that 
he  would  conceal  it  from  his  client.  He  was  of  opinion 
that  a  client  mnst  be  taken  to  have  had  notice  of  all 
facts  coming  to  the  knowledge  of  or  present  to  the  mind 
of  his  solicitor  during  the  transaction,  unless  he  could 
ahow  that  they  had  been  concealed  from  him.  In 
the  present  caae,  the  solicitor  had  made  his  other  client 
affix  his  seal  to  a  solemn  declaration  that  there  was  no 
]2icumbrance  upon  the  property,  a  declaratiott  wliich 
he  knew  to  be  false.  It  had  been  well  observed  by 
Mr.  Pearson  that  if  Montriou  had  been  the  sole  mort- 
gagee, his  mortgage  would  have  been  postponed  to  the 
annuity.  But  this  could  only  have  been  done  upon 
the  principle  that  the  Court  required  a  man  to  abide 
by  his  own  declarations.  For  these  reasons  he  was  of 
opinion  that  the  insertion  of  this  covenant  must  be 
ccxisidered  as  amounting  to  a  declaration  by  Montriou 
that  the  property  was  unincumbered,  and  as  rebutting 
the  presumption  of  the  mortgage  having  been  com- 
municated to  Downes. 

He  had  not  noticed  the  circumstance  that  the 
higher  annuity  had,  in  fact,  not  been  paid,  as  he  oon- 
sidered  that  it  did  not  afiSect  the  question. 

Minute. — Claimant  to  be  allowed  to  prove  for  the 
whole  value  of  his  annuity. 


Kinderatoy,  y.-C.  |   ij,  baebee's  Tuttbts. 
30  July,  1863.  ) 

Practice — Trustee  Relief  Act — Costs. 

The  jurisdiction  of  the  Court  of  Chancery  under  the 
Tnatee  Relief  Act  does  not  extend  to  costs  retained  by 
a  trustee  or  executor  before  paying  a  fund  into  Court. 

An  executor  paid  into  Court  the  amount  of  a  legacy 
less  16/.,  the  costs  of  paying  it  in. 

W.  Pearson  moved,  that  the  executor  might  be  made 
to  account  for  that  16/.  on  the  ground  that  the  costs 
should  be  borne  by  the  general  estate, 
JU  Cawthome^  12  Beav.  56. 
Where  an  executor  improperly  exhausted  the  general 
estate,  he  was  ordered  to  pay  those  costs, 

Re  Jones,  8  Drew.  679 ; 
and  the  costs  retained  have  been  ordered  to  be  taxed, 
Re  Hue's  Trusts,  27  Beav.  837. 
The  Court  has  jurisdiction  over  the  whole  of  a  fund, 
part  of  which  has  been  paid  in, 

Re  Woodhum,  1  De  6.  &  J.  838  ;  26  L.  J.  522 ; 
Knights  Trusts,  28  L.  J.  625  ;  27  Beav.  45  ; 
Re  ffeming,  8  Eay  &  J.  40. 
The  Court  can  decide  on  the  validity  of  a  deed  under 
which  a  claim  is  made  to  the  fond  in  Court, 
Lewis  V.  Hilman,  8  H.  of  L.  Ca.  607. 

Millar,  eonML 

The  Court  hod  no  jurisdiction  to  deal  with  tha  Bom 
deducted  for  costs. 

Re  Blaye*s  TrustSy  1  Mao.  k  G.  488,  504  ; 
Nor  to  order  the  trustee  to  pay  any  costs  out  of  tiM 
general  estate. 

Re  Rartholomeufs  Trusts,  13  Jur.  380 ; 
Nor  out  of  part  paid  into  Court  under  this  Act,  but 
on  another  account. 

Re  Hodgson,  18  Jur.  786. 
As  to  money  not  paid  into  Court,  the  ordinaiy  juris- 
diction appUea^ 

Qoode  ▼.  West,  9  Hare,  878. 

W.  Pearson,  in  reply. 

EiNDEBSLET,  Y.-C,  Said,  it  would  be  stretching 
the  language  of  the  Act  to  say  that  it  gave  jurisdiction 
over  any  other  fund  than  that  brought  into  Court 
The  costs  of  an  application  for  that  fund,  and  the 
validity  of  a  deed  under  which  a  claim  upon  that  fund 
was  made,  were  clearly  matters  relating  to  the  fund  in 
Court  But  if  the  Court  went  beyond  the  frmd  in 
Court,  at  what  point  could  it  stop?  If  the  matter 
were  res  integra,  he  should  certainly  hold  that  there 
was  no  jurisdiction  over  the  sum  retained.  As  to  the 
authorities,  Re  Blaye's  Tntsts,  had  decided  that  the  Court 
had  no  jurisdiction,  under  this  Act^  over  a  fund  not 
brought  in,  and  Re  Woodbum's  Trusts  did  not  decide 
the  contrary ;  in  (act,  the  question  was  not  raised,  and 
the  only  point  there  decided  was,  that  trustees  might 
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be  made  to  pay  the  costs  of  an  application  to  get  the 
fund  out  of  Court.  And,  therefore,  as  well  on  autho- 
rity as  on  the  construction  of  the  Act  itself  he  held, 
that  the  Court  had  no  jurisdiction  under  the  Act  oyer 
sums  retained  by  trustees  for  costs. 

MimUe, — Motion  refused.  Executor  to  have  his 
costs  of  the  motion  out  of  the  fund  in  Court. 

Kindepsley,  V.-C.  |   ^^^3  ^.  syers. 
8  August,  1863.        ) 

Practice — Printed  Copy  of  BUI — Costs. 

Leave  iocls  given  to  file  a  printed  copy  nunc  pro  tunc,  ' 
after  the  written  hill  had  been,  taken  off  the  fiUj  notrmth- 
standing  thai  an  injunction  had  been  granted  in  the 
interval. 

All  the  defendants  had  their  costs  of  appearing. 

Ferrand  v.  The  Corporation  of  Bradford  (21  Beav, 
422,  and  S  De  G.  M.  it  0,  6Z)  followed. 

In  this  case  a  written  bill  was  taken  off  the  file,  the 
plaintiff  having  omitted  to  file  a  printed  copy  within 
the  fourteen  days  prescribed  by  15  &  16  Vict  c.  86, 
a,  6,  and  Ord.  IX.  r.  4. 

On  the  same  day  a  motion  for  an  injunction  was 
made,  in  which  the  counsel  had  printed  copies  of  the 
bill,  and  the  injunction  was  granted.  It  was  proved 
that  the  clerk  to  whom  the  filing  of  the  printed  copy 
was  entrusted,  was  compelled  to  leave  town,  and  forgot 
to  file  it. 

Olasse,  Q.C.f  and  Locoek  Webb,  for  the  plaintiff, 
moved  to  have  the  printed  copy  filed  nunc  pro  tunc. 

Baily,  Q.O.,  Osborne,  Q.C.,  Roxburgh,  Stcinboume, 
Henry  Murray,  Speed,  and  Street,  for  the  defendants, 
opposed  the  motion,  on  the  ground  that  the  injunction 
was  a  nullity  and  ought  not  to  be  revived,  and  asked 
for  their  costs. 

K1NDER8LET,  y.-C,  said,  that  if  the  matt«rr 
were  res  integra,  he  should  have  doubted  whether 
such  a  motion  could  be  granted ;  but  the  case  of 
Ferrand  v.  The  Corporation  of  Bradford  had  decided 
that  it  could.  It  was  not  necessary  to  decide  whether 
the  injunction  should  be  treated  as  a  nullity,  the 
parties  could  treat  it  so  at  their  peril  As  to  costs,  a 
motion  of  this  kind  ought  not  to  be  made  ex  parte ; 
and  as  its  effect  was  to  take  from  the  defendants  a 
right  given  them  by  the  orders,  they  had  a  right  to 
appear,  and  must  have  their  costs. 


7^?^  ^:l?'     \    Braham  v.  BUSTAW). 
1,  8  Aug.  1868.     J 

Injunction^Trade  Mark—*'  Excelsior.*' 

The  vxjrd  **  Excelsior''  may  be  used  as  a  trade-mark. 
An  injunetion  %oas  granted  on  an  interlocutory  appli- 


cation to  reHrain  the  use  of  that  name  K^im  a  uv 
article  of  manufacture  had  become  krunon  under  Uv\ 
themarkeL 

The  plaintiffs  in  this  suit  were  the  mumfactaicn  i 
a  new  species  of  soft  soap,  to  which  they  gave  tiw 
name  of  •*  The  Excelsior  "White  Soft  Soap,"  and  y^Uil 
was  first  introduced  into  the  market  in  Decembe, 
1862.  On  the  packages  sold  by  the  plaintiis  thd; 
names  were  put,  and  also  their  trade-mark. 

About  March,  1863,  the  defendants  heard  of  the  netr 
article  from  an  agent  of  the  plaintiCEs,  and  sib- 
sequently  began  to  manufacture  a  white  soft  scap, 
which  they  advertised  and  sold  as  *' Bustard  &  Co.': 
Excelsior  White  Soft  Soap." 

The  plaintiffs  alleged  that  their  soap  had  benme 
known  in  the  market  by  the  name  of  "  Excdacff," 
and  filed  a  bUl  to  restrain  the  defendants  from  nukiig 
use  of  that  name,  or  any  other  words  which  migiit 
lead  to  the  belief  that  the  defendanU'  soap  tu  the 
plaintiffs'  article  of  manufacture. 

A  motion  was  now  made  for  an  injonctioiL 

W.  M.  James,  Q.C.,  and  E.  Charles,  were  for  tt 
motion.    The  following  cases  were  cited, 
Knott  V.  Morgan,  2  Keen,  213 ; 
Croft  V.  Day,  7  Beav.  84  ; 
The  Collins  Company  v.  Broum,  8  K.  k  J.  428. 

BoU,  Q.a,  and  0,  L.  Russell,  for  the  defendiits, 
opposed  the  motion.  Their  main  argoment  was,  taat 
the  word  "Excelsior"  had  become  a recogniod *wl 
descriptive  of  the  quality  of  objects,  and  tlat  an 
iiyunction  could  not  be  granted  to  restrain  a  paw^ 
from  using  it,  anymore  than  from  u8Uig«f^*<'^* 
as  "extra"  and  "superfine."  They  also  snbmitted  that 
the  Court  ought  not  to  interfere  in  favour  of »  ^ 
name  used  merely  for  the  sake  of  poifiDg,  vA  that  w 
word  "  Excelsior  "  could  not  have  been  relied  an  as  1 
trade-mark,  inasmuch  as  an  additional  mari^'i^P''' 
on  the  goods. 

W.  M.  James,  Q,C,,  in  reply. 

Wood,  V.-C,  said,  that  the  conduct  of  the  i^^' 
dants  had  not  entitled  them  to  any  favonr  at  tin 
hands  of  the  Court    The  plaintiffs  had  invented  1 
new  article  which,  like  other  new  things,  wantrf  > 
name:  and  they  had  caUed  it   "Excelsior."   '^ 
defendants  had  first  heard  of  the  new  mannfactnre  ftm 
an  agent  of  the  pbintifis :  they  had  proceeded  to  d^« 
a  similar  substance,  and  hi^i  given  it  the  same  naoj 
Now  the  person  who  introduced  a  new  article, 
gave  it  a  peculiar  name,  ought  to  be  protected  m 
use  of  that  name.  In  one  case  he  had  been  nav^ 
80 ;  namely,  in  the  case  of  Young's  Paraffin  oil,  b**"- 
there,  though  the  oil  was  a  new  article  rf  ^'^ 
it  had  long  been  known  and  deseribed  i«  ^^ 
works  under  the  name  "Pamffin."    Bm,^^[ 
the  case  was  different.    The  word  ** 


•«« 


not  used  by  the  pUuntiff  to  dMglMte  m^^^"^ 
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qualities  of  soft  soap  which  he  made,  inasmuch  as  he 
made  only  one  quality ;  but  was  used  as  the  name 
"Victoria**  or  "Albert"  might  have  been.  He 
agreed  that  he  could  not  restrain  the  use  of  the  word 
superfine,  but  did  not  think  that  the  word  "  Excelsior" 
had  yet  come  to  be  used  in  the  same  way. 

It  was  said  that  the  name  was  a  ridiculous  one,  but 
the  Couri;  could  not  now  attend  to  that.  It  was  also 
said  that  it  was  used  as  a  piece  of  pufi&ng,  but  the 
Court  had  thought  it  better  to  restrain  fraud  than 
puffing. 

The  circumstance  of  the  plaintiffs'  having  an  addi- 
tional trade-mark  would  not  avail  the  defendants  :  as  a 
person's  goods  might  become  known  in  different  ways. 
Thus  the  firm  of  Rodgers  &  Co.  were  protected  in  the 
use  of  the  name  of  the  firm  on  their  cutlery,  though 
they  had  also  a  trade-mark  thereon  given  to  them  by 
the  master-cutler  at  Sheffield. 

Minute. — Restrain  the  defendants  till  the  hearing 
from  selling  and  offering  for  sale  any  soap  made  under 
the  name  of  "The  Excelsior  White  Soft  Soap,"  or  any 
words  so  contrived  as  to  represent  or  lead  to  the 
belief  that  the  article  manufactured  and  sold  or  offered 
for  sale  by  the  defendants,  is  the  plaintiffs*  article  of 
manufacture. 

Woody  V,-C.      I  g^j^y  ^  Standish. 
1,  3  August,  1863.    ) 

Settled  Estate — Mortgage — Arrangement  be- 
tween Succesdve  Tenants  for  Life  for  Payment 
of  Debt — Exoneration  of  Inheritance. 

An  estate  was  settled  to  such  uses  as  father  and  son 
should  jointly  appoint,  and  in  de/atUt  of  appoiniment, 
subject  to  a  term  of  100  years  vested  in  trustees,  to 
the  use  of  the  father  for  life,  with  re^nainder  to  the  use 
of  the  son  for  life,  vrith  remainders  over  in  strict 
settlement. 

Under  the  joint  poioer  of  appointment,  the  father  and 
son  mortgaged  the  estate,  jointly  and  severally  covenant- 
<ng  to  pay  the  principal  to  the  mortgagees :  and  thereby 
agreed  thai,  ca  between  themselves,  they  should  be  liable 
for  the  payment  thereof  in  certain  proportions. 

They  subsequently  exeaUed  a  deed,  to  which  the 
trustees  of  the  term  of  100  years  and  the  mortgagees 
were  parties,  whereby  they  demised  the  settled  estate  for 
150  years,  if  they  should  so  long  live,  upon  trusts  for 
the  management  thereof,  amdfor  the  payment  of  certain 
annual  sums  out  of  the  rents  and  profits :  the  surplus 
to  be  accumulated  and  applied  in  discharge  of  the 
mortgage  debt,  and,  after  payment  thereof,  upon  trust 
for  tJiemselves,  according  to  their  respective  interests : — 

Held,  that  these  deeds  were  not  intended  to,  and  did 
-not,  exonerate  the  inheritance  from  the  payment  of  the 
mortgage  debt ;  and  the  father  having  died,  leaving  his 
son  sole  legatee,  the  accumulations  were  ordered  to  be 
jxiid  to  him. 

Previously  to  1845,  certain  family  estates^  in  the 


county  of  Lancaster,  stood  limited  to  Charles  Standish, 
as  tenant  for  life,  with  remainder  to  his  son,  C.  H. 
Standish,  as  tenant  in  tail. 

On  the  15th  of  January  in  that  year,  a  disentailing 
deed,  dated  the  11th  of  January,  1845,  was  executed 
by  the  father  and  son. 

By  an  indenture,  dated  the  13th  of  January,  1845, 
and  made  between  Charles  Standish  of  the  first  part, 
C.  H.  Standish  of  the  second  port,  Sir  John  Gerard 
and  George  Barker  of  the  third  part,  and  the  Earl  of 
Sefton  and  Charles  Towneley  of  the  fourth  part,  the 
estates  were  re-settled,  subject  to  the  incumbrances 
thereon,  to  such  uses  as  Charles  Standish  and  C.  H. 
Standish  should  appoint;  and,  in  default,  to  the 
Earl  of  Sefton  and  Charles  Towneley,  for  a  term  of 
100  years,  upon  the  trusts  thereinafter  mentioned,  and 
subject  thereto,  to  the  use  of  Charles  Standish  for 
life  sans  waste,  with  remainder  to  C.  H.  Standish 
for  life  sans  waste,  with  remainders  over  in  strict 
settlement  to  the  first  and  other  sons  of  C.  H. 
Standish  in  tail  male,  with  divers  remainders  over. 
The  trusts  of  the  term  of  100  years  were  declared  to 
be  to  secure  an  annual  sum  of  500/.  to  C.  H. 
Standish. 

Under  the  joint  power  of  appointment  reserved  to 
Charles  Standish  and  C.  H.  Standish  by  the  last- 
mentioned  deed,  three  several  sums  of  35,000/., 
20,000/.,  and  6,000/.,  were  raised  by  mortgage,  for 
the  purpose  of  paying  off  and  consolidating  certain 
previously  existing  chaiges  upon  the  estates,  and 
paying  certain  debts  of  Charles  Standish. 

For  the  like  purpose  a  farther  sum  of  15,000/.  was 
raised  under  the  joint  power  of  appointment  by  means 
of  a  mortgage  of  the  settled  estates  to  Messrs.  Prescott 
&  Leigh.  This  mortgage  was  dated  the  5  th  of  July, 
1848,  and  contained  a  joint  and  several  covenant  by 
Charles  Standish  and  C.  H.  Standish,  for  the  payment 
of  the  principal  sum  and  interest.  It  was  also  provided 
that  as  between  Charles  Standish  and  C.  H.  Standish, 
but  without  in  any  manner  prejudicing  or  alteriog  the 
remedies  of  Messrs.  Prescott  &  Leigh,  Charles  Standish 
should  be  liable  to  the  payment  of  the  sum  of  300/.  a 
year,  as  the  proportion  payable  by  him  of  the  interest 
of  the  sum  of  15,000/.,  and  that  C.  H.  Standish  should 
be  liable  to  the  payment  of  480/.  as  his  proportion  of 
the  same;  and  that  Charles  Standish  and  C.  H. 
Standish  should  respectively  be  liable  to  pay  the 
principal  sum  of  15,000/.  in  the  Uke  proportions,  but 
so  that  the  agreement  should  not  in  any  manner  preju- 
dice the  rights  and  remedies  of  the  mortgagees. 

By  an  indenture  dated  the  7th  of  July,  1848,  and 
made  between  Charles  Standish  and  C.  H.  Standish  of 
the  first  part,  the  Earl  of  Sefton  and  Charles  Towneley  of 
the  second  part,  Messrs.  Prescott  A;  Leigh  of  the  third 
part,  and  F.  C.  Standish  and  W.  Salt  of  the  fourth 
part,  after  reciting  the  deed  of  resettlement  and  the 
various  mortgages  which  had  been  made  under  the 
joint  power  of  appointment  as  aforesaid,  Charles 
Standish  and  0.    H.    Standish,  according  to  their 
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respectiTe  estates  and  mterests,  granted  and  demised, 
and  the  Earl  of  Sefton  and  Charles  Towneley  assigned 
and  surrendered,  the  settled  estates  and  eertain  other 
hereditaments,  subject  to  tlie  aforesaid  mortgages 
thereon,  to  F.  C.  Standish  and  W.  Salt,  for  a  term  of 
150  years,  if  Charles  Standish  and  C.  H.  Standish 
dumld  so  long  Uye,  npon  trust  in  the  first  place,  that 
F.  C.  Standish  and  W.  Salt  should  manage  the 
estate,  and  in  the  next  place,  out  of  the  rents  and 
profits  thereof  keep  down  the  interest  on  the  several 
mortgages,  and  pay  annoities  of  2,000^.  and  1,000/. 
to  Charles  Standish  and  C.  H.  Standish  respectlTely ; 
and  then  accnmnlate  the  residue  of  the  rents  and 
profits,  and  apply  such  accumulations  in  payment  of 
the  sum  of  15,000/.  due  to  Messra  Frescott  &  Leigh, 
and  subject  to  theas  trusts,  that  they  should  hold  the 
flame  hereditaments  npon  trust  for  Charles  Standish 
and  C.  R  Standish  according  to  their  interests  in  the 
flame  respectively. 

In  1854  a  bill  was  filed  by  W.  Salt  to  have  the 
trust  of  the  last-mentioned  dead  administered  under 
the  direction  of  the  Court 

Charles  Standish  died  on  the  10th  of  June,  1863, 
having,  by  his  will,  dated  the  10th  of  April,  1845, 
given  all  his  .property  to  his  son,  C.  R  Standish,  and 
appointed  him  his  sole  executor. 

A  petition  in  the  suit  was  now  presented  by  C.  H. 
Standish,  with  the  object  of  determining  the  trusts 
of  the  indenture  of  the  7th  of  July,  1848.  It  prayed, 
amongst  other  things  that  a  sum  of  5,974/.  19s.  10(2., 
which  had  been  paid  into  Court,  and  was  the  result  of 
the  accumulations  diBscted  by  the  last-mentioned  deed 
might  be  paid  to  hinu 

The  question  aiose^  whether  the  deeds  of  the  5th 
and  7th  of  July,  1848,  operated  so  as  to  exonerate  the 
inheritance  from  the  payment  of  the  principal  sum 
of  15,000/.,  and  make  it  a  personal  liability  of  Charles 
and  C.  H.  Standish  in  the  pcoportions  agreed  npon 
in  the  mortgage  deed. 

Qiffard,  Q.O.,  and  /.  T.  Bumphry,  for  the  peti- 
tioner, argued  that  it  did  not.     They  cited, 

Colyear  v.  Countess  o/Midgrave,  2  Keen,  81, 
and  niged  that  the  Standishes  had  not  exercised  their 
joint  power  of  appointment,  which  they  ou^t  to  have 
done  if  they  wished  to  bind  the  inheritance  ;  and  that 
by  the  deed  of  the  7th  of  July  they  bound  their  life 
interests  and  nothing  more. 

Janes  BcUeman,  for  a  mortgagee  on  C.  H.  Standish's 
life  interest,  supported  the  view  of  the  petitioner. 


PiggoU  appeared  for  tiie  mortgagMa  oa  the  inha- 
ritance^  and  aasented  to  the  money  being  paid  oat  of 
Conrt 

JIO/£,  QrCj  and  D.  P.  OvoXx,  for  Salt,  sabmitted 
that  Colyear  v.  Mulgrave  had  nothiog  to  do  with  the 
present  question,  the  trust  there  being  execntoiy, 
whereas  here  it  was  executed  for  the  benefit  of  tbs 
remaindermen  in  strict  settlement 

HtrnpfMry^  in  reply,  argued  that,  thoogk  the  tmt 
was  executed,  yet  Charles  Standish  and  C.  H.  Stindisii 
were  the  only  oestuis  qus  trustetU;  refsKiing  to, 
WtUwynY.  OotUUj  8  Sim.  14. 

8  Airo.  1868. 

Wood,  Y.-C.  said  that  it  had  been  laid  don  by 

Lord  Eldon  in  Pulvertoft  v.  Pulvertqft  (18  Vea.  92),  oi 

Turner,  L.J.,  in  Beap  v.  Tong  (9  Hare,  lOi),  tiutthi 

concurrence  of  a  father  and  son  in  resettling  a  family 

estate  constituted  a  sufficient  consideration  for  Mtiiig 

the  estate  to  any  persons  whomsoever,  and,  therefore, 

the  present  case  did  not  &11  under  those  reU%  to 

voluntary  deeds.     The  question  whidi  arose  h«re 

was,  whether  the  arrangements  contained  in  the  deob 

of  July,  1848,  amounted  to  an  exoneration  of  tie 

estate  from  the  charges  created  by  the  father  and  the 

son  so  as  to  benefit  the  persons  entitled  in  renuinder. 

If  the  deed  of  the  7th  of  July  had  oontaiDed  so 

covenant  by  the  Standishes  for  the  payment  of  the 

sum  of  16,000/.,  there  could  have  been  no  powble 

reason  for  dividiig  the  principal  between  them  bat 

to  liberate  the  estate  :   but  that  covenant  being  in 

the  deed,  the  question  was  whether,  on  the  whole, 

the  intention  was  as  between  themselTM  oil;  to  enter 

into  an  arrangement  which  mi^t  libente  the  estate 

from  the  payment  of  the  charges;  or  whether  their 

intention  was  to  enter  into  such  an  anaoge^>^^  ^ 

between  themselves  and  the  estate.    Now  the  trosteee 

of  the  settlement  were  not  parties  to  the  deed  of  the 

7th  of  July,  1848 ;  the  trusts  of  the  settlement,  thon^ 

referred  to,  wars  not  set  out,  and  there  was  Bor«iul 

of  auy  intention  to  liberate  the  estate.    Under  thtfe 

circumstanoea  the  true  oonBtruction  of  the  deeds  va& 

that  an  arrangement  was  thereby  made  which  ml 
settled  the  burdens  on  the  esUte  as  between  theoselTes, 

and  not  with  the  view  to  exonerate  the  estate. 

The  order  made  on  the  petition  was  prefaced  by  • 
deoUration  that  the  deeds  of  the  fith  and  7th^ 
July  were  sot  intended  to,  and  did  nol^  aaa0^^ 
inheritanoe. 
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COMMON   LAW. 


Q.  B. 

4  July,  1868. 


Calcttta  and  Burhah  Steam 
Navigation  Company  v.  Db 
Mattos. 

De  Mattos  v.  Calcutta  and  Bur- 
MAH  Steam  Katioation  Com- 
pany. 


Contract  of  SdU-^DeUvery  at  Fwrdgn  F<ni. 

M  corUraeUd  to  sell  to  C  1000  toTia  of  coal,  **(obe 
delivered  at  R,  alongside  craft,  ^eamet^  floating  depdt, 
or  pier,  as  might  be  directed  by  (Tb  agents  at  that  port, 
the  price  to  be  453,  per  ton  delivered  at  R,  payment  of 
one  half  of  invoice  valiie  by  bill  at  three  months  on 
handing  bill  of  lading  and  policy  of  insurance  to  cffoer 
the  amount,  or  in  oath  under  discownt  at  the  rale  of 
61.  per  cent.,  and  the  balanee  in  cash  on  right  delivery 
cUJL"  In  pursuance  of  this  contract,  M,  hamng  shipped 
the  coals,  handed  to  C  the  bill  of  lading  and  a  policy  qf 
insuranu,  as  required  by  the  contract,  and  recHvedfrom 
C  one  half  of  the  invoice  value  of  the  coals.  In  the 
course  of  the  voyage  the  ship  in  ujhieh  the  eoals  were 
heiiig  caaritd  became  disabled,  and  having  put  into  L 
for  repair,  it  was  found  impossible  to  render  her  fit  to 
proceed,  and  850  Urns  of  the  coals  were  accordingly 
transferred  to  another  vessel  at  a  freight  of  46«.  per  ton 
for  conveyance  from  LtoR,  the  remainder  of  the  cargo 
being  necessarily  sold  to  defray  the  expenses  of  tranship- 
ment. On  the  arrival  of  this  vessel  at  R,  the  master 
refused  to  deliver  the  coals  to  C^s  agents,  exc^  upon 
paymsnt  of  (he  freight  qfiSs,  per  ton,  and  the  agents 
refusing  to  accept  them  on  these  terms,  they  were  by  the 
master's  direction  sold  by  auction,  for  the  purpose  qf 
raising  a  sum  for  the  payment  qf  the  freight,  and  at 
this  sale  C*s  agents  became  the  purchasers  of  the  coals 
at  25s,  per  ton : — 

Held,  per  Cockbubn,  CJ,,  and  Wightman,  J. 
( Blackburn  and  Mellor,  J7.,  dissentientibus),  that 
M  was  bound  by  the  contract  ts  deliver  the  eoals  at 
It,  and  that  having  failed  to  do  so,  he  was  not  entitled 
to  recover  the  moiety  of  their  price  remaining  unpaid, 
and  was  bound  to  repay  to  C  ^  moiety  already  paid 
by  him,  and  to  make  good  any  damage  sustained  by 
ihe  7um-deli»ery  of  the  coals. 

Special  CABE.»The  first-named  action  was  brought 
by  the  plaintiffs  therein  to  recover  damages  from  the 
defendant  therein  in  respect  of  the  non-delivery  by 
the  defendant  of  certain  coal  he  had  contracted  to 
deliver  to  the  said  plaintifis'  agent  at  Rangoon,  under 
the  circomstances  hereinafter  stated,  and  also  to 
recover  bade  from  defendant  the  som  of  1,295k  lis.  7d. 
paid  by  the  said  plaintiffs  to  the  said  defimdmt  onder 


the  circumstances  hereinafter  set  forth,  with  interest 
thereon  at  51,  per  cent,  from  the  5th  of  July,  1860. 

The  action  secondly  named  is  brought  by  the  plaintiff 
therein  to  recover  from  the  defendants  therein  the  sum 
of  l,31i;.  15s.,  being  the  balance  of  the  contract  price 
of  the  coal  hereinafter-mentioned,  together  with  interest 
thereon  at  51.  per  cent  from  the  day  when  the  balance 
ought,  according  to  contract,  to  have  been  paid,  and 
which  he  claims  to  be  due  4o  him  under  the  circum- 
stances hereinafter  set  forth,  or  to  recover  the  value 
of  850  tons  of  coal  bought  by  the  company  at  Rangoon^ 
as  hereinafter-mentioned.  * 

The  following  are  the  facts  of  the  case  : — 
In  May,  1860,  De  Mattos  contracted  with  the  com- 
pany to  supply  them  with  1000  tons  of  coals  under 
the  contract  contained  in  the  following  letters : — 

'<  London,  1st  May,  1860. 

'*  Gentlemen, — I  am  prepared  to  supply  your  com* 
pany  with  1000  tons  of  any  of  the  first-class  steam 
coals  on  the  Admiralty  list  at  my  option  delivered  over 
the  ship's  side  at  Bangoon  at  46f.  per  ton  of  twenty 
hundredweight,  the  some  to  be  shipped  within  three 
months  of  the  date  of  acceptance  of  this  offer.  Pay- 
ment of  one-half  of  each  invoice  value  in  cash,  on 
handing  yon  bills  of  lading  and  policy  of  insoranoe  to 
cover  tiie  amount  and  balance  by  like  payment  on 
delivery.  Whilst  holding  this  contract  it  is  of  course 
understood,  as  customary,  that  yon  do  not  enter  into 
any  engagement  with  any  other  parties  for  this  port 
that  would  involve  a  detrimental  competition.  Are 
you  open  for  Moulmein  t 

'*Iam,  ftc., 

"W.  N.  DBMAmw. 

''The  Calcutta^  &&»  Company  (Limited).'* 

"London,  4  May,  1860. 
"  Sir,— In  reply  to  your  letter  of  1st  inst,  I  am 
now  authorised  by  the  directors  to  accept  your  tender 
for  coals  on  the  following  tenns,  viz.,  that  yon  supply 
our  company  with  1000  tons  of  first-class  steam  coals 
on  the  Admiralty  list ;  the  selection  of  the  porticulsr 
description  to  be  at  the  company's  option,  delivered  at 
Rangoon  alongside  craft,  steamer,  fioating  depOt,  or 
pier,  as  may  be  directed  by  the  company's  agent  at 
that  port.  The  coals  to  be  shipped  in  whole  caigoefl^ 
or  in  quantities  of  not  less  than  400  tons ;  half  the 
quantity,  say  500  tons,  to  be  shipped  not  later  than 
the  10th  of  June,  proximo,  and  the  remainder  in  all 
that  month.  The  price  to  be  45s.  per  ton  of  twenty 
hundiedweight,  delivered  at  Rangoon ;  payment  one- 
half  of  each  invoice  value,  by  bill  at  three  months^ 
on  ^ft-ni^ing  hills  of  lading  and  policy  of  insurance  to 
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cover  the  amount,  or  in  cash  under  discount  at  the  rate 
of  51.  per  cent  per  annum,  at  your  option,  and  the 
balance  in  cash  at  the  current  rate  of  exchange  on 
right  deliyeiy  at  Rangoon.  Respecting  the  obligation 
to  which  you  would  bind  our  company  not  to  enter 
into  engagements  with  other  parties  for  the  shipment 
of  coals  to  Rangoon  whilst  you  hold  this  contract,  it 
can  only  be  understood  to  refer  to  other  parties  in 
London.  I  shall  be  obliged  by  your  letting  me  know 
as  soon  as  possible  if  you  agree  to  the  above  terms. 

"I  am,  Ac., 

**  Charlks  Reiner, 

**  Offg.  Secy. 
"W.  N.  DeMattos,Esq." 

*'  London,  5  May,  1860. 

•*  Sir, —With  reference  to  your  letter  of  the  4th 
instant,  I  note  and  confirm  its  contents  with  the 
following  exceptions : 

"  Ist.  That  the  selection  of  coals  under  my  contract 
with  your  company  be  at  my  option,  I  always  insuring 
that  the  same  be  upon  the  Admiralty  List. 

"  2nd.  That  I  shall  undertake  the  shipment  of  the 
whole  quantity,  viz.,  1000  tons  by  the  30th  of  June, 
but  cannot  bind  myself  to  500  tons  by  the  10th  of 
June  J  but  of  course  my  best  endeavours  will  be  to 
ship  same  as  much  earlier  than  these  dates  as  possible. 

"3rd.  That  the  payment  of  the  balance  of  each 
invoice  value  be  made  by  your  Rangoon  agent's  draft 
upon  your  company  here,  at  thirty  days*  sight,  on 
completion  of  delivery  of  each  cargo  respectively. 

'*4th.  As  regards  fresh  contracts  for  Rangoon, 
during  the  time  mine  is  in  course  of  fulfilment,  it  is 
to  be  agreed  between  us,  that  I  am  to  have,  at  any 
rate,  the  refusal  of  any  contract  for  coal  supplies  to 
that  port,  during  the  said  time. 

**  I  am,  ftc, 

"  W.  N.  De  Mattos. 

"Charles  Reiner,  Esq.,  Offg.  Secy." 


"London,  7  May,  1860. 
"Sir,— In  reply  to  your  letter  of  the  6th  instant,  I 
have  to  inform  you  that  the  directors  insist  on  retaining, 
at  the  company's  option,  the  selection  of  coals  obtain- 
able at  whatever  port  you  may  load  the  vesseL  As 
regards  fresh  contracts,  the  only  restriction  to  which 
the  directors  will  consent,  is,  that  they  will  not  enter 
into  any  fresh  engagements  with  other  parties  in 
London  during  the  time  that  you  hold  the  contract. 
Unless,  therefore,  you  are  prepared  to  meet  the  views 
of  the  directors  as  to  these  two  conditions,  the  nego- 
tiations must  be  broken  off.  An  early  reply  will 
oblige. 

"Yours,  &c. 

"Charles  Reiker, 
•  "  Offg.  Secy." 

"W.N.de  Mattos." 

"London,  7  May,  1860. 
«*  Gentlemen,— -With  reference  to  your  letter  of  to- 
day's date,  I  hereby  agree  to  the  contract  for  1000  tons 


of  coals  for  shipment  to  RangcMm,  upon  the  amended 
conditions  contained  in  that  letter.  I  mil  ship  put, 
if  possible,  by  the  10th  of  June,  but  I  engage  that  the 
whole  quantity  shall  be  shipped  by  the  SOth  pf  June 
next. 

"  I  am,  ftc, 

«*W.N.De  Mattos." 
"  Calcutta  and  Burmah  Steam  Navlgatioii 
Company  (Limited)." 

De  Mattos,  for  the  purpose  of  carrying  out  his  said 
contract,  chartered  the  ship  "  Waban"  for  Baagooa, 
but  without  the  company  being  a  party  to  the  duiter, 
and  shipped  on  board  thereof,  in  pursnance  ladapoD 
the  terms  of  his  said  contract,  1,166  tons  of  cod,  u<I 
delivered  to  the  company  a  bill  of  lading  thereof  of 
which  the  following  is  a  copy  : — 

"Shipped  in  good  order  and  well-conditioiwl by 
W.  N.  de  Mattos,  in  and  upon  the  good  ship  oM 
the  *  Waban,'  whereof  is  master  for  thii  paeflt 
voyage,  S.  A.  Hartridge,  and  now  riding  at  anchor  in 
the  port  of  Cardiff  and  bound  for  Kangoon,  1,1«5 
tons  of  Sgwbarwen  Merthyr  Steam  Coal,  which  mts 
be  delivered  in  the  like  good  order  and  coaditiaa 
alongside  any  craft,  steamer,  floating  dep6t,  vharf  ff 
pier  where  the  ship  can  be  afloat  at  the  aforesaid  port 
of  Rangoon,  as  the  agent  of  the  chartem  iMyJ"*- 
(the  act  of  God,  the  Queen's  enemies,  fire,  «»i  "^ 
and  every  other  dangers  and  accidents  of  the  sas, 
rivers,  and  navigation  of  whatsoever  nature  and  m. 
soever  excepted),  unto  the  agent  of  the  Calcottii]i» 
Burmah  Navigation  Company  or  to  hia  asagw.  1^ 
ship  to  be  discharged  in  regular  turn  at  tke  nw  ^ 
not  less  than  thirty  tons  per  working  day  (»«^ 
permitting),  and,  when  required  by  the  charterer's 
agent,  such  extra  quantity  as  may  be  practiiahle,  asu 
if  not  discharged  in  the  time  above  specified,^®"- 
rage  to  be  paid  at  the  rate  of  id.  per  ton  register  I*^ 
diem.  Freight  for  the  said  goods  to  be  paid  ^1^^ 
charterer  as  per  charter-jwirty  with  arcnge  a«i^ 
tomed.  In  witness  whereof  the  master  or  pai«r« 
the  said  ship  hath  aflarmed  to  five  bilJa  of  hfiai  *- 
of  this  tenor  and  date,  the  one  of  which  bills  beiai 
accomplished,  the  others  to  stand  void. 

"  Dated  in  Cardiff,  29th  of  June,  I860. 

"  Weight  unknown  to  S.  A.  Hartridge." 

De  Mattos  aUo  effected  an  insurance  (in  ^  ^^ 
dinary  form)  for  the  sum  of  l,400i,  •"^^^^ 
policy  of  insurance,  together  with  the  bills  of 
to  the  company,  in  pursuance  of  the  said  contn^ 

The  said  policy  was  sent  to  the  compmy  ^J 
Mattos  with  the  following  letter : — 

"  •  Waban,' 

-6th  July.  i«^'. 

"Dear  Sir,-Herewith  I  hand  yfl*  ^\^ 
Policy  for  l,400i.  for  this  diip, «  eQlW««*^ 
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against  the  amount  payable  by  you  on  account  of 
the  inyoice  value — ^aay  1,311/.  IBs.,  receipt  of  which 
please  own. 

"Yours  truly, 

"W.  N.  DeMattos. 
'*C.  Beiner,  Esq.,  Calcutta  and  Bunnah 
«'S.  N.  Company,  4,  Cullum  Street" 

This  was  acknowledged  by  their  secretaiy  the  same 
day  as  follows  : — 

"4,  Cullum  Street,  E.C., 

"  5  July,  1860. 
**Dear  Sir, — I  beg  to  acknowledge  [receipt  of  your 
letter  of  this  day's  date,  with  a  policy  of  insurance  for 
1,400/.  on  the  cai^  of  coals,  per  '  Waban,'  to  be  held 
by  the  company  as  collateral  security  for  their  pay- 
ment to  you  of  1,811/.  15s,  on  account  of  the  invoice  of 
that  shipment. 

"  Yours  truly, 

'*  Chaklbs  Reiner. 
"W.  N.  deMatt08,Esq." 

The  invoice  value  of  the  said  coals  amounted  to  the 
sum  of  2,623/.  lOs.,  and  the  company,  on  the  5th  day 
of  July,  1860,  paid  to  Pe  Mattos  on  account  of  the 
said  coals  the  sum  of  1,295/.  Us.  7d,,  being  one-half 
of  the  invoice- value  of  the  said  coals  less  discount  for 
cash  paid  to  De  Mattos  by  the  company.  De  Mattos, 
having  exercised  his  option  of  being  paid  the  same  in 
cash,  less  discount. 

The  ship  '^Waban"  sailed  on  her  voyage  on  the 
5th  of  July,  1860. 

On  the  13th  of  September,  1860,  the  ship^  whilst  on 
her  voyage,  began  to  experience  very  heavy  weather, 
which  continued  down  to  the  18th,  on  which  day  the 
fihip  gave  a  heavy  lurch,  which  caused  the  cargo  to 
shift,  and  it  became  necessary  for  the  preservation  of 
the  ship  and  the  crew  to  throw  overboard  a  part  of  the 
coal,  and,  accordingly,  a  part,  but  no  more  than  was 
necessaiy  for  the  purpose,  was  thrown  overboard.  The 
ship,  though  leaking  badly,  continued  on  her  voyage 
till  the  22nd  of  October,  1860,  when  the  weather  con- 
tinuing very  tempestuous,  the  ship  still  leaking,  and 
the  crew  being  worn  out  and  disabled,  it  became 
necessary,  for  the  preservation  of  the  ship,  her  cargo, 
and  her  crew,  to  deviate  from  the  voyage,  and  to  pro- 
ceed to  the  island  of  Mauritius,  and  the  ship  arrived 
at  Fort  Louis,  in  that  island,  on  the  4th  of  November, 
1860. 

On  the  5th  of  November,  1860,  the  ship  was 
properly  surveyed  at  that  port,  and  on  the  Srd  of 
December,  1860,  a  second  survey  was  held,  when  it 
vraa  found  that  the  ship  was  wholly  unseaworthy,  that 
the  necessary  repairs  could  not  be  done  at  Port  Louis, 
and  that  the  ship  consequently  could  not  complete  her 
voyage.  The  remainder  of  her  cargo  was  consequently 
discharged,  and  the  master  of  the  ship  ''Waban" 
reshipped  850  tons  of  the  coal,  being  a  portion  of  the 
<<AVaban*s"  cargo,  on  board  the  United  States  ship 
''  ^l&ed  Lament,"  then  lying  at^Port  Louis. 


The  following  is  the  bill  of  lading  signed  by  the 
master  of  the  '  *  Alfred  Lament  *' : — 

"Shipped  in  good  order  and  well  conditioned  by 
S.  A.  Hartridge,  master,  ship  "Waban,"  in  and  upon 
the  good  ship  called  the  "  Alfred  Lament,"  whereof  is 
master  for  this  present  voyage,  William  C.  Anderson, 
and  now  riding  at  anchor  in  the  harbour  of  Port 
Louis,  and  bound  for  Rangoon,  850  tons  of  Caidiff 
steam  coals,  more  or  less,  not  accountable  for  weighty 
all  on  board  to  be  delivered,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in 
the  like  good  order  and  well  conditioned  at  the  aforesaid 
port  of  Rangoon— the  act  of  God,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  of  whatever  nature  and 
kind  soever  [with  certain  exceptions  therein  mentioned] 
— ^unto  the  agents  of  the  Calcutta  and  Burmah  Steam 
Navigation  Company,  or  to  their  assigns.  Freight  for 
the  said  goods  to  be  paid  in  cash  on  right  delivery  of 
cargo  at  2/.  5s.  per  ton,  with  primage  and  average 
accustomed." 

The  costs  and  expenses  of  discharging  the  coal  from 
the  "Waban,"  and  reshipping  850  tons  on  board  the 
"  Alfred  Lament,*'  amounted  to  597/.  6s.  The  master 
of  the  '^Waban"  being  unable  to  raise  that  amount 
in  any  other  way,  sold  222  tons  of  the  coal,  part  of 
the  "WabanV  cargo,  at  Port  Louis,  which  realised 
371/.  144.,  and  he  drew  a  bill  for  the  balance  (includ- 
ing interest  thereon),  viz.,  for  237/.  7s.  id.,  upon 
De  Mattos,  of  which  he  advised  De  Mattos  by  letter 
dated  the  5th  of  February,  1861.  The  company  were 
not  parties  or  privie.s,  nor  was  De  Mattos  party  or 
privy,  to  any  part  of  the  transaction  above  detailed, 
which  occurred  between  the  9th  day  of  July,  1860,  and 
the  5th  of  February,  1861.  De  Mattos  refused  to 
accept  or  pay  the  above  bill  for  237/.  7s.  4d. 

The  "Alfred  Lament"  arrived  at  Bangoon  in  dae 
course,  with  the  said  coals  on  board.  These  coals  were 
by  the  captain  of  the  "Alfred  Lament"  offered  to  the 
company's  agent  at  Rangoon,  but  the  captain  of  the 
'*  Alfred  Lamont "  claimed  freight  at  the  rate  of  2/.  5s. 
per  ton  before  he  would  make  delivery  of  the  said 
coals,  whereupon  the  said  agent  of  the  company  refused 
to  pay  the  said  freight,  and  the  said  coals  were  by  the 
direction  of  the  captain  of  the  said  barque  "Alfi^ 
Lamont "  put  up  for  sale  by  public  auction,  and  sold 
at  Rangoon.  Such  sale  was  conducted  in  the  manner 
in  which  sales  by  auction  in  that  country  are  usually 
conducted,  and  at  such  sale  so  conducted  the  agent  of 
the  company  at  Rangoon  became  the  bond  fide  pur- 
chaser of  the  coals  on  behalf  of  the  company,  at  the 
price  of  1/.  5s.  per  ton  (there  being  no  competition  for 
coal  in  such  large  quantities,  and  the  said  price  being 
the  best  that  could  be  got).  No  part  of  the  said  cargo 
of  1,166  tons  of  coal  shipped  to  Rangoon  by  the 
"  Waban,"  and  mentioned  in  the  said  bill  of  lading, 
was  ever  delivered  to  the  company,  or  to  any  agent  of 
theirs  at  Rangoon,  save  as  aforesaid ;  but  850  tons  of 
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the  said  caigo  did  come  into  possesaon  of  the  com- 
pany and  their  agent  at  Bangoon  in  the  manner 
aforesaid. 

On  the  1st  of  May,  1861,  the  secretaiy  of  the  com- 
pany wrote  to  De  Kattoe,  requesting  repayment  of  the 
sum  advanced  on  account  of  the  coals  shipped  by  the 
"Waban,"  together  with  interest. 

On  the  7tb  of  May,  1861,  Be  Mattos  wrote  to  the 
company  that  he  should  hold  them  liable  for^  all 
damages  caused  by  their  refusal  to  take  the  cargo. 

The  Court  is  to  be  at  liberty  to  draw  any  inference 
of  fact,  and  to  direct  any  amendment  in  the  case 
necessary  for  determining  all  questions  between  the 
company  and  De  Mattoa. 

The  questions  for  the  opinion  of  the  Court  are : 

Ist.  Whether  the  company  are  entitled  to  recover 
back  from  De  Mattos  the  moneys  so  paid  by  them  to 
De  Mattos  on  accoxmt  of  the  said  coals,  together  with 
interest  at  the  rate  of  five  per  cent,  per  annum,  from 
the  5th  of  July,  1860. 

2nd.  Whether  the  company  are  bound  to  pay  De 
Mattos  the  contract  price  of  the  said  850  tons,  together 
with  or  without  interest  at  five  per  cent,  less  any,  and 
if  any,  what  deduetioni. 

8rd.  Whether  De  Mattos  has  any,  and  what  claim, 
and  for  what  amount,  against  the  company,  in  respect 
of  the  sale  to,  and  purchase  by  them  of  the  coals  at 
Bangoon,  aa  above  set  forth. 

Judgment  ia  to  be  entered  in  both  actions  according 
to  the  judgment  of  the  Court,  and  for  such  amount  as 
the  Court  may  determine. 

BoviU,  (i,C.  (with  him  Beresfird),  argued  on  behalf 
of  the  company. 

MeUiOh  (i,C.  (with  him  BaUti),  on  behalf  of  De 
Hattoa. 
The  following  authorities  were  cited : — 
Ooylurier  v.  EastAt,  8  Exch.  40 ;  9  Szch.  102,  and 

5H«of  L.  Ca.678; 
LogcM  V.  Lememuier,  6  Moo.  P.  C.  116 ; 
SkipUm  V.  ThonUon^  9  A.  ft  E.  314,  836 ; 
MaUheiM  v.  Othb^,  80  L.  J.  Q.  B.  55  ; 
Trtgaies  v.  SeweH  7  H.  ft  K.  574 ; 
OihbsY.  Grey,  2  H.  ft  K.  22  ; 
Cammll Y. SeweU, 5 H.ftN. 728;  27 L.  J.  Ezch. 
447. 

Cwr»  adv.  vuU. 

4  Jttlt,  1863. 

The  learned  Judges  having  differed  in  opinion,  the 
foUowiog  judgments  were  now  delivered  : — 

CocKBUBN,  C.J. — ^The  fiftcts  of  this  case,  so  far  as 
they  are  necessary  to  the  consideration  of  the  respec- 
tive rights  and  liabilities  of  these  parties  which  are  now 
in  dispute,  may  be  briefly  stated.  [After  stating  the 
facts  above  set  out,  the  judgment  proceeded.]  Under 
these  ciroumatances,  the  company  claim  from  De  Mattos 
return  of  the  money  paid  in  advance,  together  with 
compensation  for  tha  loss  they  have  aostained  by  the 


non-performance  on  his  part  of  the  contnct  to  ddiTcr : 
De  Mattos,  on  the  other  hand,  claims  to  be  paid  the 
residue  of  the  price  agreed  on.  On  the  part  of  Uk 
company  it  is  contended  that,  as  the  portion  of  the 
coals  which  reached  Rangoon  was  not  delirered  to 
them  under  the  contract^  delivery  to  them  being 
refused  except  under  terms  to  which  they  irere  sot 
bound  to  submit,  but  was  purchased  }fy  them  in  the 
open  market,  without  any  collnsion  or  nndentaadiDg 
with  the  master  of  the  "  Waban  "  by  whom  it  ma 
sold,  there  has  been  as  to  that  a  failure  on  the  part  d 
De  Mattos  to  perform  his  contract  As  x^prds  'X* 
residue  of  the  caigo,  it  ia  contended  that,  as  by  the 
terms  of  the  contract  the  coal  was  to  be  delivemia: 
Bangoon,  and  the  coal  never  reached  that  pUce, 
De  Mattos  is  not  entitled  to  claim  payneBt,  vliile 
they,  on  the  other  hand,  are  entitled  to  daiuges 
for  the  non-performance  of  the  contnct  to  delirer  c 
Rangoon. 

On  the  part  of  Mr.  De  Mattos  it  is  inoited,  thit  the 
coal  having  been  put  on  board  a  vessel  chartered  to 
convey  it  te  Rangoon,  and  the  biU  of  lading  asd  tie 
policy  of  insurance  having  been  handed  oyer  to  the  cob- 
pany,  the  property  in  the  coal  passed  to  the  latter,  ud 
the  coal  was  tiienoeforth  at  their  risk ;  that  tl»  obliga- 
tion of  De  Mattos  was  satisfied,  and  that  if  aoy  loss  i: 
the  course  of  the  navigation  or  expense  wh  insrRi 
such  loss  or  expense  must  be  borne  by  the  compBDy. 
It  becomes  essential  to  ascertain  the  preci»  effected 
the  contract  out  of  which  these  disputes  bave  viifi- 
The  first  question  which  presents  itsdf  ii»  vbetfaert^ 
property  in  the  coals  had  passed  to  the  bojeis.  I  f^ 
of  opinion  that  it  had.  I  agree  that  in  a  eoatzaft  for 
the  delivery  of  an  article  at  a  given  pricey  aithoot 
anything  further  to  show  that  the  property  «■* 
intended  to  pass  prior  to  tiie  deliveiy,  the  popwtr 
would  remain  in  the  seller,  and  the  thing  iroold  U  s- 
his  risk.  But  here  everytiiing  goes  to  Ao»  that  tk 
property  in  the  coals  passed  to  the  oMnpany  nbjeft  to 
the  vendor's  lien  for  Ihe  residue  of  the  price  agrei>i  at 
The  coals,  when  shipped,  were  specificaDy  appropw|»^- 
to  the  company.  The  transfer  of  the  billof  Wj^ 
gave  them  dominion  over  the  caigo^  and  they  coci- 
from  that  moment  have  dispoaed  of  it  «t  tieir 
pleasare.  It  seems  to  me,  therefore,  that  the  ct*:* 
became  the  property  of  the  company,  althongi  I^ 
Mattos  might  be  bomid  to  deliver  them  at  the  pl*^' 
agreed  on. 

But  though  I  concur  with  the  learned  cm^ ' 
De  Mattos,  that  the  property  in  the  coal  had  paJ^i  t^ 
the  company,  so  that  they  could  have  tranaferrf- j-^^ 
cannot  come  to  the  conclusion  that  byahipp^-;^^ 
coal  for  Rangoon,  and  handing  overthebiBafj-'-^-j 
and  the  policy  of  insurance,  Do  Mattos  bad  fc--  ' 
his  contract  so  as  to  be  entitled  either  to  deffliw  - 
residue  of  the  freight  or  to  retain  thsp«ti»I*^ ' 
him  in  advance. 

In  every  contract  of  sale  there  i»<«4fce  J^  ^  ^ 
vendor  an  obligation  not  only  to  fMaftrA^F"!* '• 
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in  the  thing  sold,  bat  aUo  to  deliver  posseasLon  to  the 
*  buyer.    "When  and  how  that  delivery  of  possession 
shill  take  place,  whether  in  the  interval  the  thing  sold 
shall  be  at  the  risk  of  the  buyer  or  of  the  seller,  so 
that  if  it  be  lost  without  default  on  the  part  of  the 
latter,  he  shall  nevertheless  be  entitled  to  denuind  the 
price  or  to  retain  it  if  already  paid,  must  depend  on 
the  agreement  of  the  parties  as  expressed  or  to  be 
gathered  firom  the  contract     If  by  the  terms  of  the 
contract  the  seller  engages  to  deliver  the  thing  sold  at 
a  given  place,  and  there  be  nothing  to  show  that  the 
thing  sold  was  not  in  the  mean  time  to  be  at  ti&e  risk 
of  the  buyer,  the  contract  ia  not  fnlfiUed  by  the  seller 
unless  he  delivers  it  aecocdingly.    If  I  go  into  a 
tradesman's  shop  and  order  an  article  to  be  delivered 
at  my  house,  the  tradesman  must  deliver  it  before  he 
can  demand  the  price.    If  the  price  has  been  paid,  he 
must  refund  it  if  the  delivery  of  the  article  formed 
part  of  the  consideration  on  which  the  payment  was 
made.    It  is  tnie  that  though  delivBiy  is  to  be  given 
at  a  fixed  place,  yet  from  the  other  terms  of  the  con- 
tract it  may  appear  that  the  intention  of  tiie  parties 
was,  that  on  placing  the  thing  sold  in  a  ship  or  other 
convejrance  to  be  carried  to  the  given  destination,  the 
obligation  of  the  seller  shall  be  satisfied.    Such  was 
held  to  be  the  case  in  Trenfelks  v.  Sewell,  which  was  so 
much  pressed  on  us.    In  that  case  the  action  was 
brought  against  the  defendant  as  vendor,  on  the  con- 
tract of  sale,  for  the  non-delivery  of  the  goods,  a  quan- 
tity of  iron  rails,  the  facts  being  that  the  goods  having 
been  loaded  on  board  a  vessel  for  the  purpose  of  being 
conveyed  to  Harburg,  the  place  of  deliveiy,  had  been 
sold  by  the  master  under  a  bottomiy  bond  for  repairs 
which,  from  sea  damage,  had  become  necessary  to  the 
ahipu     By  the  tenns  of  the  contract,  though  the  iron 
rails  were  to  be  delivered  at  Harburg  the  entire  price 
was  to  be  paid  in  London  on  the  iron  being  shipped, 
and  the  bill  of  lading  and  policy  of  insurance  being 
handed  over  to  the  buyers.    It  was  on  this  contended 
for  the  sellers,  the  defendants,  and  so  held  by  the 
Court,  that  the  transaction  as  between  the  parties  was 
intended  to  be  completed  in  London,  and  that  as  soon 
as  the  iron  rails  had  been  shipped,  and  the  bill  of 
la4iing  and  policy  of  insorance  handed  over,  the  obli- 
^^tion  of  the  seller  under  the  contract  had  been  ful- 
filled.   Now  it  is  to  be  observed  that  in  the  present 
contract  there  is  a  material  feature  which  in  that  case 
vraa  wanting.    Instead  of  the  whole  price  being  pay- 
able in  London,  one-half  is  to  be  paid  on  delivery 
at  Bangoon.     Had  this  fact  existed  in  TrtgdUs  v. 
SeweUj  the  decision  might,  and  I  cannot  help  think- 
ing   would,    have  been  different      The  foundation 
which  the  judgment  appears  to  rest,  namely. 


on 

that  the  transaction  was  intended  as  between  the 

parties  to  be  completed  in  London,  would  have  been 

wanting. 

In  the  present  case,  the  condition  that  the  moiety 
of  the  price  shall  be  payable  only  on  the  delivery  at 


intention  was,  that  the  obligation  of  the  seller  as  to 
delivery  should  not  stop  with  the  delivery  of  the 
goods  on  board  the  vessel,  which  is  to  convey  them  to 
the  place  of  delivery,  but  should  extend  to  the  actual 
delivery  at  the  place  ^ecified.    The  company  had  a 
light  to  withhold  the  residue  of  the  price  till  delivery 
of  the  coals  at  Bangoon :  how,  then,  can  it  be  said 
that  the  transaction  was  completed  here  ?    It  may,  no 
doubt,  be  asked  why,  if  the  obligation  to  deliver  the 
whole  of  the  cargo  by  the  seUer  continued  till  the 
coals  arrived  at  their  destination,  payment  of  half  the 
price  should  have  been  made,  and  the  policy  of  in- 
suranoe^  with  the  bill  of  lading,  handed  over  to  the 
buyers  ;  and,  no  doubt,  great  difficulty  arises  from  this 
state  of  facts.    It  appears  to  me^  however,  thoogh  I 
confess  not    without   much    hesitation   and  doubt, 
that  the  true  construction  ia  as  I  have  stated.    The 
contrtct  being  for  the  delivery  of  coals  at  Rangoon, 
under  ordinary  circumstances  the  seller  would  not  be 
entitled  to  the  price  till  delivery  of  the  coals  there. 
On  the  other  hand,  the  seller  would  not  have  been 
bound  to  part  with  the  property,  or  to  hand  over  the 
shipping  document  and  the  poli<7  of  insurance,  till 
the  price  was  paid.    The  parties^  however,  here  agree 
so  far  to  modify  tiie  conditions  which  would  attach  on 
an  ordinary  contract  for  the  sale  of  an  article  to  be 
delivered  at  a  given  price,  as  that  the  seller,  instead  of 
waiting  till  the  price  is  paid,  shall  at  once  pass  the 
property ;  and,  on  the  other  hand,  the  buyer,  instead 
of  waiting  for  the  delivery  of  the  goods,  shall,  on 
having  the  property  tnuuferred  to  him,  at  once  pay  a 
porticm  of  the  price,  the  amount  so  paid  being  pro* 
tected  by  a  policy  of  insurance  provided  by  the  seller. 
It  appears  to  me  that,  in  all  other  respects,  the  pod* 
tion  of  the  parties  remained  the  same,  and  that  tha 
obligation  of  the  seller  to  deliver  at  the  place  specified 
by  the  contract  was  not,  by  the  introduction  of  these 
terms,  in  any  way  done  away  with ;  and  therefore 
that,  on  lua  failure  to  deliver  at  Rangoon,  he  not  only 
became  disentitied  to  claim  the  baLmce  of  the  price, 
but  also,  having  fi&iled  to  perform  his  contract  in  a 
most  essential  part  of  it,  is  bound  to  repay  the  part  of 
the  price  paid  in  advance. 

The  introduction  of  the  stipulation  for  a  policy  of 
insurance  to  cover  the  portion  of  the  price,  tends,  I 
think,  to  strengthen  this  view.  I  agree  that,  in  con* 
struing  the  written  contract  as  appearing  from  the 
letters  which  form  the  contract,  we  are  not  at  liberty 
to  look  to  what  afterwards  passed  between  the  parties ; 
but  I  think  it  snfficientiy  appears  from  the  contract^ 
that  the  policy  was  resorted  to  as  a  security  to  cover 
the  amount  so  advanced.  Had  De  Mattos  been  en* 
titled  to  have  half  the  price  paid  to  him  absolutely, 
without  the  obligation  to  deliver  otherwise  than  by 
shipment  and  delivering  the  bill  of  lading,  the 
providing  the  policy  of  insurance  would  obviously 
have  been  the  business  of  the  company.  The 
agreement  by  De  liattos  to  provide  the  policy  of 


SangooD,  seems  to  lead  to  the  conclttaion,  that  the   insurance  i%  aa  it  teems  to  me,  strong  to  show  that 
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the  coal  was  to  be  at  his  risk   till  it  arrived   at 
Bangoon. 

I  am  therefore  of  opinion  that  the  coal  not  having 
been  delivered  by  De  Mattos  at  Rangoon— for  though 
a  portion  of  the  coal  fonnd  its  way  into  the  company's 
hands,  this  was  not  by  a  delivery  under  the  contract^ 
bat  altogether  independent  of  it— De  Mattos  cannot 
recover  the  residue  of  the  price  in  his  action  against 
the  company.  On  the  other  hand,  in  my  view,  the 
company  are  entitled  to  recover  back  the  amount  paid. 
They  would  also  be  entitled  to  any  damage  shown  to 
have  resulted  from  the  non-performance  of  the  con- 
tract ;  but  there  is  no  proof  of  any  such  damage 
having  actually  occurred,  and  their  claim  in  this 
respecty  therefore,  would  be  nominal  only. 

WiOHTMAN,  J. — It  appears,  according  to  the  state- 
ments in  the  case,  that  the  company  and  De  Mattos 
carry  on  business  respectively  in  London,  and  that 
in  May,  1860,  De  Mattos  agreed  to  supply  the  com- 
pany with  1000  tons  of  coals,  '*  delivered  at  Rangoon, 
alongside  craft,  steamer,  floating  depdt,  or  pier,  as 
might  be  directed  by  the  company's  agent,  at  that 
port ;  the  price  to  be  45s.  per  ton,  delivered  at  Ban- 
goon, the  payments  to  be  one-half  of  invoice  value  by 
bill  at  three  months,  on  handing  bills  of  lading  and 
policy  of  insurance  to  cover  the  amount,  or  cash,  under 
discount  at  61.  i>er  cent.,  and  the  balance  in  cash  on 
right  delivery  at  Rangoon.**  De  Mattos,  for  the  pur- 
pose of  fulfilling  his  contract,  chartered  a  ship  for 
Rangoon,  and  shipped  more  than  1000  tons  of  coals 
on  board,  to  be  delivered  at  Rangoon,  alongside  any 
craft,  &c.,  as  ordered  by  the  consignee,  the  freight  to 
be  paid  in  London  on  unloading  and  right  delivery  of 
the  cai^o ;  but  the  charter  provided  that  half  the 
freight  should  be  paid  in  London,  by  bills  at  three 
months  and  six  months  from  the  sailing  of  the  vessel 
from  her  last  port  in  the  United  Kingdom,  to  be 
returned  "if  the  cargo  was  not  delivered  at  the  port 
of  destination."  Upon  the  shipment  of  the  coals,  the 
captain  signed  a  bill  of  lading,  in  which  it  is  stated, 
that  the  coals  are  to  be  delivered  alongside  any  craft, 
steamer,  floating  depdt,  wharf,  or  pier,  at  Rangoon 
(as  the  agent  of  the  charterer  may  direct),  unto  the 
agent  of  the  company— the  ship  to  be  discharged  at 
a  certain  rate  per  day,  and  when  required  by  the 
charterer's  agents  at  an  extra  rate,  and  the  freight  to 
be  paid  by  the  charterer.  De  Mattos  also  effected  an 
insurance  for  1,400^.,  and  handed  the  same  to  the 
company  in  London,  as  collateral  security  against  the 
amount  payable  by  them  on  account  of  the  invoice 
value  of  the  shipment,  and,  at  the  same  time,  handed 
the  bill  of  lading  to  the  company,  who  thereupon  paid 
to  De  Mattos  1,3112. 158.,  being  one-half  of  the  invoice 
value  of  the  coals,  and  the  ship  sailed  for  Rangoon, 
with  the  coals  on  board.  Upon  this  state  of  fiwjts,  the 
first  and  most  important  question  arises,  at  whose  risk 
were  the  coals  after  the  vessel  sailed  upon  her  voyage  I 
I  am  of  opinion,  that  the  whole  cargo  was  at  the  risk 


of  De  Mattos  the  vendor ;  and  that  in  order  to  fbHI 
his  contract,  he  was  bound  to  deliver  the  whole  at 
Rangoon,  and  that  by  shipping  the  coals  on  board  a 
vessel  bound  for  Rangoon,  and  handing  over  bill  of 
lading  for  the  whole,  and  a  policy  of  insurance  to 
cover  half,  in  respect  of  which  payment  had  been 
made,  he  had  not  done  all  that  he  was  bound  to  do, 
even  with  regard  to  half.  The  coals  are  to  be  deli- 
vered at  Rangoon,  and  a  part  of  the  agreed  price  is  to 
be  paid  beforehand  in  London,  and  the  remainder 
"upon  ri^t  delivery  at  Rangoon." 

Looking  at  the  teims  of  the  contract,  of  the  charter- 
party,  and  of  the  biU  of  lading,  it^  seems  to  me  cletr 
that  De  Mattos  had  not  fulfilled  his  contract  by  de- 
livering the  coals  on  board  a  ship  bound  for  Baogooo, 
and  by  handing  the  bill  of  lading,  and  a  pdicy  of 
insurance,  to  cover  half  the  price  of  the  coab;  but 
that  he  was  bound  by  his  contract  to  deliver  them  at 
Rangoon,  and  that,  if  he  fiiiled  to  do  so,  the  oonadera- 
tion  upon  which  the  payment  of  half  of  the  iuToice 
price  was  made  failed  also.  The  case  of  TreffeBet  r. 
SeweU  (7  H.  &  N.  574)  is  clearly  distinguishable,  for 
the  Court  were  of  opinion  that  the  terms  of  tiie  eon- 
tract  in  that  case  were  such,  that  when  the  Tendor 
had  put  the  goods  on  board  a  ship  bound  for  Har- 
burg,  and  had  handed  the  bill  of  ladii^  and  a 
policy  of  insurance  to  cover  the  amount  to  the  vendee, 
he  had  done  all  that  he  was  bound  to  do,  and  having 
been  paid  at  the  time,  the  non-deliveiy  of  the  goods  at 
Harburg,  in  consequence  of  a  loss  occasioned  by  sea 
perils,  did  not  entitle  the  purchaser  to  recover  the 
amount  he  had  paid,  as  upon  a  failure  of  etasiden- 
tion,  the  defendant  having  done  all  that  he  was  hound 
to  do  by  the  contract  In  the  present  case  Die  Mattos 
was  bound  to  deliver  the  goods  at  Rangoon,  and  the 
delivery  by  him  there  was  the  consideratMSL  fat  the 
payment  in  advance  of  half  as  well  as  for  the  payment 
of  the  balance,  and,  though  the  policy  of  insoranoe 
was,  by  the  contract,  to  be  handed  over  to  tiie  com* 
pany,  it  was  only  by  way  of  security  to  them,  in  case 
of  non-fulfilment  by  De  Mattos  of  the  oo&tnurt  to 
deliver.  Indeed,  both  De  Mattos  and  the  company 
put  this  construction  upon  the  delivering  of  the  poHer, 
as  appears  by  their  letters  of  the  5th  of  July,  18i$Q,  in 
which  De  Mattos  says  he  sends,  and  the  company,  by 
their  agent,  say,  they  receive,  the  policy  to  be  held  hy 
the  company  as  collateral  eeeurity  for  the  anKnmt 
payable  by  the  company'  to  him.  No  part  whatevs' 
of  the  coals  bargained  and  sold  by  De  Mattos  to  the 
company  have  been  delivered  by  him  under  the  coe- 
tract.  Great  part  (850  tons)  of  the  coals  did,  in  fatt, 
arrive  at  Rangoon ;  but  as  the  master  of  the  aif^ 
would  not  deliver  them  to  the  defendaatsT 
except  upon  payment  of  freight,  they 
ranted  in  refusing  to  take  them.  In  oonaa^iHwe  of 
this  the  master  of  the  ship  sold  the  coals  t^fsblic 
auction,  and  the  company  became  the 
fide,  as  it  is  said  in  the  case,  by  wbi^  1 
that  the  purchase  was  not  coUnaiyo.    Oft  MNg^  of 
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the  coals  to  the  company,  by  virtue  of  the  sale  by  the 
master  and  purchase  by  them,  is  no  delivery  under 
the  contract,  and  has  no  more  efifect  upon  the  question 
than  a  purchase  of  them  from  a  stranger  would  have 
had.  Indeed,  it  is,  in  effect,  the  same  thing.  De 
Hattos  may  have  his  remedy  against  the  shipowners 
upon  their  charter-party ;  but,  in  my  opinion,  he  has 
none  against  the  company,  any  more  than  in  respect 
of  that  which  was  lost  at  sea. 

According  to  my  construction  of  the  contract,  the 
future  delivery  at  Rangoon  was  the  consideration  not 
only  for  the  payment  that  was  to  be  made  upon  the 
right  delivery  there,  but  for  the  previous  payment  of 
half  the  amount  in  London,  and  in  that  view  of  the 
case  the  company  would  be  entitled  to  recover  in  their 
action  against  De  Mattos  the  amount  they  have  already 
paid  as  upon  a  failure  of  consideration,  and  I  also 
think  that  they  were  not  bound  to  rely  upon  the 
l>olicy  of  insurance  only,  or  to  proceed  upon  it,  but 
that  if  they  recover  the  amount  they  have  paid  in  the 
action  against  De  Mattos  they  must  give  him  the 
benefit  of  the  policy,  and  hand  it  over  to  him  to  pro- 
ceed as  he  may  be  advised  against  the  underwriters ; 
and  he  may  also  have  whatever  benefit  the  terms  of 
the  charter-party  will  give  him  against  the  owners  of 
the  ship,  or  their  captain,  or  both.     If  by  the  contract 
De  Mattos  was  bound  to  deliver  any  part  of  the  coals 
at  Rangoon,  it  seems  difficult  to  contend  that  he  was 
not  bound  to  deliver  the  whole,  and  as  the  policy  of 
insurance  would  only  cover  the  value  of  half,   the 
company  would  be  wholly  unprotected  as  to  the  other 
half,  and  would  be  bound  to  pay  De  Mattos  for  the 
whole  of  the  coals,  though  no  part  had  been  delivered, 
if   they  were  at  their  risk  as  soon  as  loaded  and 
disjMitched.      In  Tregelles  v.  Sewell  the  terms  of  the 
contract  were  different,  and  the  policy  of  insurance 
covered  the  whole,  and  the  judgment  in  that  case, 
which  was  affirmed  in  Error,  does  not  appear  to  me  to 
militate  in  any  respect  with  the  opinion  which  I  have 
formed  in  this,  but  rather  to  support  the  view  I  have 
taken,  for  had  the  terms  of  the  contract  in  that  case 
required  the  defendant  to  deliver  the  whole  or  any 
part  of  the  cargo  at  Harburg  to  entitle  him  to  be  paid, 
the  decision  would,  as  it  appears  to  me,  have  been 
different  and  in  accordance  with  the  view  which  I 
now  take.    I  do  not  think  it  necessary  to  advert  to 
any  other  of  the  cases  that  were  cited  upon  the  ail- 
ment of  the  present  case,  as  that  which  was  the  nearest 
to  the  present,  and  which  was  most  relied  upon,  I 
mean  that  of  Tregelles  v.  Seuxll,  appears  to  me  to  be 
clearly  distinguishable.     I  therefore  think  that  in  the 
action  of  De  Mattos  v.  the  company,  our  judgment 
should  be  for  the  defendants,  and  in  the  action  by 
the  company  against  De  Mattos  our  judgment  should 
he  for  the  plaintiffs,  and  that  the  answers  to  the  ques- 
tions proposed  for  our  opinion  should  be 
To  the  first  in  the  affirmative. 
To  the  second  in  the  negative. 
To  the  third  in  the  negative. 


Blackburn,  J. — ^Thcse  cross  actions  arise  out  of  the 
same  transaction. 

A  special  case  has  been  stated,  on  the  argument  of 
which  some  very  important  and  difficult  questions  of 
Mercantile  Law  were  mooted  and  ai-gued  by  Mr.  Bovill 
for  the  company,  and  Mr.  Mellish  for  De  Mattos  ;  but 
the  view  I  take  of  the  case  makes  it  less  necessary  to 
pronounce  an  opinion  on  most  of  these.  The  question 
which,  in  my  view  of  the  case  decides  everything,  is, 
What  was  the  meaning  of  the  contract  between  the 
parties  ?  That  contract  is  contamed  in  five  letters  set 
out  in  the  case,  and,  being  in  writing,  it  is  for  the 
Court  to  constnie  it.  The  first  of  those  letters  boro 
date  the  1st  of  May,  1860,  and  the  contract  was  finally 
concluded  by  the  last,  which  bore  date  the  7th  of  May, 
1860.  Leaving  out  those  parts  of  the  contract  not 
relevant  to  the  present  disputes,  and  stating  the  terms 
as  they  were  finally  agreed  to  in  the  very  words  of  the 
letters,  the  contract  is  thus  expressed  :— "  De  Mattoff 
is  to  supply  the  company  with  1000  tons  of  any  of  the 
first  class  steam  coals  on  the  Admiralty  list,  obtain- 
able at  the  port  of  shipment,  the  selection  of  the  par- 
ticular description  to  be  at  the  company's  option, 
delivered  at  Rangoon,  alongside  craft,  steamer,  floating 
dep6t,  or  pier,  as  may  be  directed  by  the  company's 
agent  at  that  port  Shipment  to  be  before  the  30th  of 
June  then  next  The  price  to  be  45*.  per  ton  of  twenty 
hundredweight  delivered  at  Rangoon.  Payment,  one- 
half  of  invoice  value  by  bill  at  three  months,  on  hand- 
ing bill  of  lading  and  policy  of  insurance  to  cover 
the  amount,  or  in  cash  under  discount  at  the 
rate  of  51.  per  cent.,  at  De  Mattos's  option.  The 
balance  by  the  company's  Rangoon  agent's  drafts  on 
the  company  in  London,  on  completion  of  delivery  at 
Rangoon." 

This  contract  having  been  entered  into  on  the  7th  of 
May,  De  Mattos,  in  furtherance  of  it,  procured  a 
charter  of  the  ship  *  *  Waban. "  The  company  were  not 
parties  to  this  charter-party,  nor  privy  to  its  contents ; 
by  it  the  freight  payable  to  the  shipowners  was  40*. 
per  ton ;  it  was  all  made  payable  by  bills  in  London, 
to  be  accepted  by  the  charterer  (De  Mattos),  part  upon 
the  shipment  of  the  goods,  but  to  be  returned  if  the 
goods  were  not  delivered  at  their  destination,  the 
residue  on  certificate  of  the  due  delivery.  So  that 
by  the  provisions  of  this  charter-party  the  whole 
charter  freight  of  40*.  per  ton  was  made  contingent 
on  the  right  delivery  at  Rangoon  (so  that  the 
shipowners  had  a  right,  by  transhipment,  if  neces- 
sary, to  cany  on  the  goods  to  Rangoon  for  the 
purpose  of  earning  this  freight  of  40*.  per  ton), 
and  the  freight  being  all  payable  in  Ijondon  by 
the  charterers,  the  shipowner  renounced  all  lien  for 
freight. 

De  Mattos  shipped  on  board  this  vessel  1,166  tons, 

j  being  more  than  the  quantity  specified  in  his  contract, 

viz.,  1000  tons.     He  took  a  bill  of  lading  for  that 

quantity,  expressing  the  freight  "to  be  paid  by  the 

charterers  as  per  charter-party,"  so  that  the  bill  of 
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lading  proTides  that  there  ahall  be  no  frei^t  payable 
on  delireiy,  and  consequently  no  lien  for  it  as  against 
the  assignee  of  the  bill  of  lading. 

He  also  effected  a  policy  of  insnrance  for  1,4002., 
being  somewhat  aboye  the  half  of  the  invoice  of  1,166 
tons  at  458.    The  precise  half  of  the  invoice  value 
being  1,81U  15s.    He  transmitted  the  bill  of  lading 
and  policy  to  the  company,  and  received  payment  under 
discount  of  the  1,8112.  15s.     It  is  not  explained  in  the 
ease  how  it  came  that  De  Mattos  shipped  1,166  instead 
of  1000  tons,  but  as  no  objection  was  made,  1  pranime 
that  it  had  been  so  airsnged  between  the  parties  ;  at 
all  events,  the  Court  having  power  to  draw  inferences 
of  fact,  I  draw  the  inference  that  the  parties  agreed 
that  tiie  166  tons  extra  were  shipped  on  similar  tenns 
to  those  relating  to  the  1000  ton&    These  fiicts  are 
sufficient  to  raise  the  question  on  the  solution  of  which 
I  tiiink  this  case  depends,  viz..  What  was  the  effect  of 
the  contract  as  regards  the  property  in  the  goods  and 
the  right  to  the  price,  from  the  time  of  the  handing 
over  tiie  shipping  documents  and  paying  half  of  the 
invoice  value  ?    There  is  no  rule  of  law  to  prevent  the 
parties,  in  cases  like  the  present,  from  making  what- 
ever baigain  they  plesse.    If  they  use  words  in  the 
contract  showing  that  they  intend  that  the  goods  shall 
be  shipped  by  the  person  who  is  to  supply  them  on 
the  terms  that  when  shipped  they  shall  be  the  con- 
signee's property,  and  at  his  risk,  so  that  the  vendor 
ahall  be  paid  for  them  whether  delivered  at  the  port  of 
destination  or  not,  this  intention  is  effectual    Such  is 
the  common  case  where  goods  sre  ordered  to  be  sent 
by  a  carrier  to  a  port  of  destination.     The  vendor's 
duty  is  in  such  cases  at  tax  end  when  he  has  delivered 
the  goods  to  the  carrier,  and  if  the  goods  perish  in  the 
carrier's  hands,    the  vendor  is  discharged,   and  the 
purchaser  is  bound  to  pay  him  the  price.    See  JhuUqp 
V.  LawJbeH  (6  CI.  &  F.  600). 

If  the  parties  intend  that  the  vendor  shall  not 
merely  deliver  the  goods  to  the  carrier,  but  also  under- 
take that  they  shall  actndly  be  delivered  at  their 
destination,  and  express  such  intention,  this  also  is 
effectual ;  in  such  a  case,  if  the  goods  perish  in  the 
hands  of  the  carrier,  the  vendor  is  not  only  not  enti- 
tled to  the  price,  but  he  is  liable  for  whatever  damsge 
may  have  been  sustained  by  the  purohaser  in  conse- 
quence of  the  breach  of  the  vendor's  contract  to  deliver 
at  the  place  of  destination.  See  per  Lord  Cottenham, 
C,  delivering  judgment  in  the  House  of  Lords  in 
ZHviUop  V.  Lambert  (6  CL  A:  F.  821). 

But  the  parties  may  intend  an  intermediate  state  of 
things ;  they  may  intend  that  the  vendor  shall  deliver 
the  goods  to  the  carrier,  and  that,  when  he  has  done 
80,  he  shall  have  fulfilled  his  undertaking,  so  that  he 
shall  not  be  liable  in  damages  for  a  breach  of  contract 
if  the  goods  do  not  reach  their  destination  ;  and  yet 
they  may  intend  that  the  whole  or  part  of  the  price 
shaU  not  be  payable  unless  the  goods  do  arrive.  They 
may  bargain  that  the  property  shall  vest  in  the  pur- 
ohaseTj  as  owner,  as  soon  as  the  goods  are  shipped,  tbi^ 


they  shafl  then  be  both  sold  and  delivered,  ind  yet 
that  the  price  (in  whole  or  in  part)  shall  be  payable  only 
on  tiie  contingency  of  the  goods  amring  jtut  as  they 
might,  if  they  pleased,  contract  that  the  price  dioold 
not  be  payable  unless  a  particnlar  tree  fell,  bntvithoot 
any  contract  on  the  vendor's  part  in  Uie  one  cue  to 
procure  the  goods  to  arrive,  or  in  the  other  to  cara 
the  tree  to  fall.  Where  the  contract  is  of  this  kiod, 
the  position  of  the  vendor  and  pun^uBer  is  cue  tiu 
goods  do  not  arrive,  is  analogous  to  tiuit  of  frrigbter 
and  shipowner  in  the  ordinary  contract  of  carria^  on 
board  a  ship,  in  case  the  goods  are  prerented  frsa 
arriving  by  one  of  the  excepted  perik  The  ihipovner 
ii  not  bound  to  cany  and  deliver,  at  all  events;  lot, 
though  he  is  excused  if  prevented  by  the  excepted 
perils,  yet  no  freight  is  earned  or  payable  unkstbe 
goods  aro  delivered.  In  the  case  ci  freight  ik  (he 
question  often  arises,  whether  a  payment  made  at  & 
port  of  shipment  is  in  advance  of  part  of  the  Ihi^ 
returnable  if  the  goods  are  not  dehyend  and  fn  ^t 
earned,  or  is  an  absolute  payment  lesTing  only  die 
balance  contingent  on  the  safe  deUvery  of  ^ 
goods — a  question  very  analogous  to  one  that  vrm 
on  the  present  contract.  See  the  cases  as  to  pre- 
payment of  freight  collected  in  ICljchlan  on  Sup* 
ping,  p.  443. 

The  parties  in  the  present  case  hare  not  h  eipres 
terms  declared  their  intention  as  to  the  tine  vb^a 
the  property  in  the  coals  was  to  be  tamsfeired  fron 
De  Mattos,  who  was  to  supply  the  coals  to  the  coc- 
pany,  and  we  are  left  to  collect  tiie  intention  from  the 
various  stipulations  in  the  contract  It  is  clear  tb£ 
the  coals  are  to  be  shipped  in  this  coantiToo  hoard  t 
vessel  to  be  engaged  by  De  Mattos,  to  he  insured,  td 
the  policy  of  insurance  and  the  UII  of  Idling  sni 
invoice  to  be  handed  over  to  the  compasy.  As  soc: 
as  De  Mattos,  in  pursuance  of  these  stipulations,  gsr» 
the  company  the  policy  and  bill  of  lading  he  inerocablj 
Impropriated  to  this  contract  the  goods  which  ^^ 
thus  shipped,  insured,  and  put  under  the  ccntn^l  ^ 
the  company.  After  this,  he  could  nerer  Ut? 
been  required,  nor  would  he  have  had  the  ri;-'. 
to  ship  another  cargo  for  the  company,  so  that  r-"^ 
that  time  that  which  had  originally  been  sqV^ 
ment  to  supply  any  coals  answering  the  descn^^^ 
became  an  agroement  relating  to  those  coal^  =>'< 
just  as  much  as  if  the  coals  had  been  specified  ^-^ 
the  first. 

Sir  Cresswell  Cresswell,  in  delivering  an  da^"^-' 
judgment  of  the  Privy  Council  in  CfUvmrr.  H ; 
(11  Mooro  P.  C.  566),  says,  "  By  the  law  of  I^^^^ 
by  a,  contract  for  the  sale  of  specific  ascertained  r'^ 
the  property  immediately  vests  in  the  buyer,  ani*  -?- 
to  the  price  in  the  seller,  unless  it  can  be  sIk?*^  '^^\ 
such  was  not  the  intention  of  the  partisa  ^^^-^ 
circumstances  have  been  treated  by  «ff  ^^" ', 
sufficiently  indicating  such  oontnry  intention.  | 
think  this  a  very  accurate  statement  cf  tii^  <^^' ^' 
I  think,  theroforo,  that  in  ooiistniSflg^o»^''' 
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approTed  final  constractloxi  is  that  the  parties  intended 
that  the  property  in  the  coals  rested  in  the  company, 
and  the  right  to  the  price  in  De  Mattos,  as  soon  as  it 
came  to  relate  to  specific  ascertained  goods,  that  is 
on  the  hftTif^in'g  oTer  the  documents,  and  the  inquiry 
must  be  whether  there  is  any  sufficient  indication  in 
the  contract  of  a  contrary  intention.    As  to  one-half 
of  the  price,  the  balance,  as  it  is  called  in  the  letters 
forming  the  contract,  the  intention  that  it  should  only 
be  paid  on  completion  of  delivery  at  Bangoon,  seems 
to  me  as  clearly  declared  as  words  could  possibly 
declare  it,  and  conseqnently  I  think  as  to  that  half  of 
the  price  no  right  Tested  in  De  Mattos,  unless  and 
nntil  there  was  a  complete  delivery  at  Bangoon ;  but, 
consistently  with  this,  there  might  be  an  intention 
that  there  should  be  a  complete  vesting  of  the  pro- 
perty in  the  goods  in  the  company,  and  a  complete 
vesting  of  the  ri^t  to  the  half  of  the  price  in  De 
Hattos,  so  as  in  efiect  to  make  the  goods  be  at  the 
risk  of  the  company,  though  half  the  price  was  at 
the  risk  of  -De  Mattos,  so  that  the  goods  were  aM,  and 
delivered,  though  the  payment  of  half  the  price  was 
contingent  on  the  delivery ;  and  this,  I  think,  is  the 
true  legal  construction  of  the  contract    There  aie^  un- 
doubtedly, some  expressions  in  the  letters  which  may 
plausibly  be  said  to  indicate  an  intention  that  the 
whole  risk  shfdl  be  on  De  Mattos  np  to  the  time 
of  the  contemplated  delivery  at  Rangoon.    The  coals 
are  to  bo  delivered  at  Rangoon,  the  whole  price  is 
expressed  to  be  '*  45«.  per  ton  of  twenty  hundredweight 
delivered  at  Rangoon.'*    I  fully  admit  that  the  argu- 
ment that  these  words  imply  an  undertaking  that  the 
coals  shall  be  delivered  at  Rangoon,  or,  at  least,  that 
nothing  shall  be  paid  except  for  such  coa]s  as  are 
delivered  at  Rangoon,  is  a  very  forcible  one.    But 
then,  we  most  look  at  the  whole  contract.    We  find 
that  the  coals  when  shipped  are  to  be  insured,  and 
the  policy  of  insurance  is  to  be  handed  over  to  the 
company.    It  is  consistent  with  this  that  the  policy 
was  to  be  handed  over  to  the  company  only  to  be  a 
collateral  security  for  an  advance  ;  but  it  is  more 
natural  that  it  should  be  given  to  them,  because  the 
risk  which  the  policy  covered  was  to  be  theirs.    The 
biU  of  lading  is  handed  to  them  so  as  to  give  them  the 
actual  defousU)  dominion  over  the  goods,  and  to  confer 
upon  them  the  power  of  giving  to  a  third  party,  by  a 
8fde  or  pledge  of  that  bill,  what  that  third  person 
would  believe  to  be  a  rightful  dominion  over  the 
goods.    This,  too,  is  consistent  with  the  bill  of  lading 
iMing  delivered  to  the  company  merely  with  a  view  to 
give  them  an  effectual  security  for  an  advance,  but  as 
before,  I  think  the  more  natural  solution  of  it  is,  that 
it  was  given  to  them  because  the  property  being  theirs, 
they  were  entitled  to  the  control  of  the  goods.    It  is 
very  true  that  the  company  (a  steam  navigation  com- 
pany who  wanted  coals  for  their  own  use)  probably 
did  not  contemplate  selling  the  coals  to  third  parties, 
and  therefore  the  argument  as  to  the  intention  of  the 
parties  arising  from  the  possession  of  the  bill  of  lading 


is  not  so  strong  as  if  purchasers  had  been  an  ordinary 
merchant  who  bought  the  coals  meaning  to  sell  them 
again,  and  who,  therefore,  presumably  stipulated  for 
the  bill  of  lading  in  order  that  he  might  be  able  with- 
out breach  of  contract  or  bad  faith,  to  sell  them  again ; 
but  though  the  company  probably  did  not  mean  to 
sell  this  cargo  before  it  arrived  at  Rangoon,  they  had 
from  the  time  the  bill  of  lading  was  put  into  their 
hands,  power  to  do  so  if  they  thought  fit, 'and  it  seems 
to  me  that  the  fact  that  the  contract  contains  a  stipu- 
lation for  that  power  in  favour  of  the  purchasers  is  very 
strong  to  show  that  the  property,  and  consequently 
the  risk,  was  intended  to  be  in  them  from  the  time 
they  received  the  bill  of  lading. 

In  general  in  questions  depending  on  the  constmo- 
tion  of  contracts,  cases  are  of  littie  value,  for  all  agree 
that  the  construction  is  to  be  according  to  the  inten- 
tion  appearing  by  the  words,  and  the  words  rarely  are 
the  same.  But  I  think  the  ease  of  TregtUea  v.  SeweU 
(7  H.  &  N.  674),  puts  a  construction  on  a  contract  so 
gimilar  to  the  present,  as  to  afford  us  a  guide.  There 
the  contract  was  in  these  terms :  '*  Bought  for  account 
of  Tregelles  and  Taylor  from  John  SeweD,  Esq., 
SOO  tons  old  bridge  rails  (excluding  Barlow's  sec- 
tion) at  5/.  14ff.  6<2.  per  ton,  delivered  at  Har- 
burg;  costs,  firei^t  and  insurance;  payment  by 
net  cash  in  London,  less  freight,  upon  handing  bill 
of  lading  and  policy  of  insurance;  a  dock  com- 
pany's weight  note,  or  captain's  signature  for  wei^t, 
to  be  taken  by  buyers  as  a  voucher  for  the  quantity 
shipped." 

On  comparing  this  contract  with  that  in  the  present 
case^  which  I  have  already  set  out,  it  will  be  seen  that 
they  agree  in  this,  that  in  both  the  payment  is  ex- 
pressed to  be  at  a  certain  rate,  depending  on  the  weight 
delivered  at  the  port  of  destination,  affording  an 
argument,  and,  as  I  have  already  said,  in  my  opinion, 
one  of  great  weight,  but  not  conclusive,  that  the  seller 
nndertook  to  deliver  there.  In  each  case  a  part  of  the 
price  was  to  be  paid  at  the  port  of  shipment^  in  ex- 
change for  the  bill  of  lading,  and  a  policy  of  insurance 
on  the  goods,  to  an  amount  sufficient  to  cover  the 
amount  thus  paid. 

In  each  case  the  balance  of  what  the  purchaser  was 
to  pay  was  not  to  be  paid  until  an  actual  delivery  at 
the  port  of  destination.  They  differ  in  this,  that  in 
Tregelles  v.  Sewell  the  vendor  was  to  procure  a  ship, 
the  owner  of  which  was  to  carry  with  a  lien  on  the 
goods  for  his  freight,  and  that  portion  of  the  price 
from  the  purchaser  to  the  vendor,  the  payment  of 
which  was  deferred  till  delivery,  was  measured  by 
the  amount  of  the  freight  which  the  vendor  bound 
himself  to  pay  the  shipowner,  and  for  which  he 
was  entitled,  under  the  terms  of  that  contract,  to 
give  the  shipowner  a  lien.  In  the  present  case, 
the  portion  of  the  price  the  payment  of  which  is 
deferred,  is  one  half.  It  is,  in  fact,— and  I  think 
we  may  fairly  infer  that  the  parties  anticipated 
that  it  would  be— considerably  less  than  the  frei|^ 
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which  the  vendor  bound  himself  to  pay  the  Bhip- 
owner ;  and  by  the  terms  of  the  contract  the  vendor 
was  bound  to  make  such  a  bargain  with  the  shipowner, 
that  the  latter  should  have  no  lien  for  his  freight  as 
against  the  purchaser. 

In  Tregdles  v.  SewtU  the  Court  of  Exchequer,  and 
on  appeal  the  Court  of  Exchequer  Chamber,  deter- 
mined that,  on  the  true  construction  of  the  contract  in 
that  case,  the  parties  had  shown  their  intention  that 
the  property  and  risk  in  the  goods  should  vest  in  the 
purchaser  from  the  time  the  bill  of  lading  and  policy 
were  handed  over,  and  that  the  property  in  the  portion  of 
the  price  paid  should  vest  in  the  vendor,  and  that  there 
was  no  undertaking  on  the  part  of  the  vendor  that 
the  goods  should,  at  all  events,  be  delivered  at 
Harburg.  My  Brother  Wilde — ^whose  experience  in 
isommercial  transactions  is  great — rests  his  judgment 
much  on  the  stipulations  that  the  payment  should  be 
made  in  exchange  for  the  bill  of  lading  and  policy  of 
insurance,  which  he  says — and  I  agree  with  him — ^we 
should  expect,  in  the  ordinary  course  of  dealing,  to 
remain  in  the  hands  of  the  person  whose  property  and 
at  whose  risk  the  goods  were. 

That  decision  was  confirmed  in  the  Exchequer 
Chamber,  and  is  therefore  binding  on  us,  even  if  we 
thought  it  questionable.  I  was  a  party  to  the  decision, 
and  I  still  think  it  was  right. 

The  present  case  may  be  distinguished  from  it,  but 
I  think  that  the  differences  between  that  contract  and 
the  contract  in  the  present  case,  do  not  make  any 
solid  distinction  between  them.  And  I  think  it  is 
mischievous  to  make  refined  and  subtle  distinctions 
between   mercantile   contracts   in   nearly  the    same 

terms. 

It  is  an  intelligible  principle  that  the  handing  over 
a  policy  of  insurance  and  bill  of  lading  to  a  purchaser 
in  exchange  for  a  part  payment,  is  priimd  faeu  an 
indication  of  an  intention  that  the  property  and  risk 
flhould  be  his  from  that  time.  If  we  adhere  to  this 
broad  ground,  merchants  will  understand  what  they 
are  about,  and  will  know  that  in  such  cases,  if  they 
4o  not  mean  the  risk  to  go  with  the  indemnity 
secured  by  the  policy,  and  the  control  accompanying 
the  bill  of  lading,  they  must  say  so.  But  if  we 
once  enter  into  refined  differences,  no  man  will  be 
able,  without  unmercantile  prolixity,  to  express  his 
meaning. 

One  more  remark  I  have  to  make  on  this  part  of 
the  case.  The  letter  in  which  the  policy  was  trans- 
mitted to  the  company  (dated  the  5th  of  July,  1860} 
is  in  these  terms : — 

"  Herewith  I  hand  you  Marine  Policy  for  1,400Z. 
for  this  ship  as  collateral  security  against  the  amount 
payable  by  you  on  account  of  the  invoice  value,  say 
1,311Z.  15«.,  receipt  of  which  please  own,"  and  it  is 
acknowledged  in  a  letter  of  the  same  date  in  these 
terms: — 

"  I  beg  to  acknowledge  receipt  of  your  letter  of  this 
day*s  date,  with  a  policy  of  inaurance  for  1,400Z.  on 


the  caigo  of  coals  per  *  Waban,'  to  U  KM  hyihAvm- 
pany  as  collat&ral  seeuriiy  for  their  payment  to  yon  of 
1,8112.  15«.  on  account  of  the  invoice  of  that  sbip- 
ment.*' 

Had  the  contract  between  the  parties  beea  by  word 
of  mouth,  these  letters  would  hare  been  eridence, 
strong,  though  not  conclusive,  that  the  agreement  vas 
that  the  policy  should  be  only  a  collateral  security, 
but  the  contract  is  in  writing,  and  the  Court  must,  I 
apprehend,  put  exactly  the  same  constnictioD  upon 
that  written  contract  as  if  those  subsequent  letters  had 
not  been  written.     It  may  be  that  the  parties  meuit 
to  say,  in  the  letters  in  May  forming  the  written  con- 
tract, that  the  policy  should  be  only  a  colUteral 
security,  or  it  may  be,  that  the  clerks  who  wrote  ^ 
letters  in  July,  not  knowing  how  the  contract  ns 
worded,  supposed  it  was  only  to  be  a  coUateral  secu- 
rity ;  but,  whichever  be  the  explanation  of  the  letters,  I 
think  we  are  bound  to  construe  the  contract  contiined 
in  the  five  letters  in  May  without  reference  to  any  sub- 
sequent letters,  and  exactly  as  we  should  construe 
a  contract  in  similar  words  between  parties  who  hsd 
either  written  no  subsequent  letters  or  snbseqofQt 
letters  tending  to  show  that  they  thought  the  policy 
was  not  to  be  a  collateral  security.    It  would  produce 
great  uncertainty  and  mischief  in  commercial  truissc- 
tions,  if  the  legal  effect  of  a  written  contract  vas  to 
be  varied  according  to  the  subsequent  declarations  of 
the  parties.  ' 

If  the  true ,  construction  of  the  contract  be  that 
which  I  put  upon  it,  there  is  no  difficulty  in  disposing 
of  the  case.  The  company  are  not  entitled  to  recorer 
back  any  portion  of  the  money  paid  to  De  Mattos,  for 
it  was  to  be  his  absolutely  on  handing  otct  the 
policy  and  bill  of  hiding,  nor  are  ihey  entiUcd 
to  maintain  any  action  against  him  for  not  causing 
the  goods  to  be  delivered  at  Bangoon,  for  he  bad 
not  entered  into  any  contract  to  the  effect  that  he 
would  at  all  events  cause  them  to  be  delivered 
there.  They,  therefore.  faU  entirely  in  their  action 
against  him. 

De  Mattos,  on  the  other  hand,  is  not  entitled  to 
recover  from  the  company  any  part  of  the  balance  of 
the  price  which  by  the  contract  was  made  payable  by 
the  drafts  of  the  company's  Bangoon  agents  "on  com- 
pletion of  the  delivery  at  Bangoon,"  for  no  portion  of 
the  coals  ever  was  delivered  at  Rangoon  according;  i!> 
the  contract  It  is  true  that  850  tons  were  tenderri 
there  to  the  company,  who  might  have  had  thm  i 
they  would  have  paid  to  the  captain  of  the  "AlrrM 
Lament"  45«.  per  ton  in  discharge  of  his  cUio''^ 
freight,  and  it  is  true  also  that  they  refused  to  K 
this  sum  (as  they  had  a  fuU  right  to  refuse),  and  f-^' 
when  the  captain  chose  to  sell  the  coals  bya&tioa 
they  purchased  them,  paying  25*.  per  ton.  Thef^<^ 
of  this  was,  that  these  coals  actually  did  cocu?  m  to 
their  possession  at  Rangoon  ;  but  the  deli«T\  |' 
the  completion  of  which  the  balance  of  the  pn"' 
was   by   the   contract   to    become  p^hie  ^  * 
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^Alivoy  mlir  H^  cMteeft  st  Bugom  "alongaUi 
CR^  rtoaMBTy  floatbig  deptty  or  pier^  vidi0Kt 
«&y  AatlMr  pafment  Wag  ands.  TheM  never  lotB 
my  mch  deJiTeiy.  The  ofaMsratioiis  of  Lesd 
BroQ^^miL  in  defiveiiiig  the  jndgBMat  of  the  Prirf 
GouMil  in  Logtm  t.  £e  Mtmmii9  (6  Mmk,  F.  a 
13^  leemsto  me  imadt  m  peist  «b  tiw  fut  cf 
thecMe. 

If  the  condnct  of  Um  compeHy'e  agents  at  Bangecn 
had  been  mold  fide,  and  mdt  as  to  pravant  tlfee 
dalliuiji  aeoarding  to  th&  contract,  or  if  it  hod 
nmonnted  to  a  waiver  of  the  fulfilment  of  the  condi- 
tion, then  no  donbt  as  against  them  the  condition 
might  have  been  considered  as  fulfilled,  and  the 
balance  would  have  been  payable.  We  have  power 
to  draw  inferences  of  fact,  but  I  think  there  is 
nothing  stated  in  the  case  that  would  justify  us  in 
putting  such  a  construction  on  the  conduct  of  the 
company's  agents  at  Rangoon,  or  in  drawing  such 
^an  inference  of  fact.  In  my  opinion,  the  second 
question  in  the  case  must  be  answered  in  favour  of  the 
company. 

There  remarns  only  one  other  point  to  consider. 

The  company  purchased  the  850  tons  from  the 
captain  of  the  **  Alfred  Lament."  It  was  argued  with 
great  force  by  Mr.  Hellish  that  the  captain  of  the 
"Alfred  lament"  had  no  right  to  sell  those  coals, 
and  consequently  that  the  company  purchasing  them, 
idth  notice  of  the  facts  (if  notice  was  material),  were 
guilty  of  a  conversion,  and  liable  in  trover  to  the  true 
owner  of  the  goods.  I  am  not  prepared  to  dissent 
from  this  view  of  the  case,  but  it  is  not  necessary  to 
decide  this  point. 

If  it  were  necessary,  I  should  wish  to  consider  the 
grounds  of  my  opinion  with  some  care,  and  state 
them  at  lengthy  as  some  of  the  points  involved  are  of 
great  importance  and  great  difficulty.  But  if  I  am 
right  in  the  construction  I  have  put  upon  the  contract, 
the  goods  were  not  at  the  time  of  the  sale  the  property 
of  De  Mattos,  and  he  at  all  events  can  maintain  no 
action  for  their  conversion. 

The  result  is,  that  in  each  of  the  cross-actions 
there  should,  in  my  opinion,  be  judgment  for  the 
defendant 

In  the  action  by  the  company  against  De  Mattos, 
judgment  for  Be  Mattos. 

In  ,the  action  by  De  Mattos  against  the  company, 
judgment  for  the  company. 

Blackburn,  J.,  added :  My  Brother  Mellor  concurs 
in  the  opinion  I  have  delivered,  but  the  Court  being 
equally  divided,  he  being  the  junior  Judge,  withdraws 
liis  opinion,  so  that  judgment  maybe  entered  in  con- 
formity with  the  opinions  of  my  Lord  and  my  Brother 
Wightman. 


C.P. 
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Williams  and  Another  v. 
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WUl — Speatin^'/rom  date  ofmoJdng^  and  wA 
from  death  of  Testatrix. 

m 

A  fatatrix  bequeathed  a  house  under  the  descnjaion 
**  the  house  I  now  live  in  ** ; — 

Held,  that  this  referred  to  the  house  as  ooanpUd  bg 
her  at  the  time  of  the  making  of  the  wiU,  and  not  to 
the  house  as  occupied  at  the  time  of  her  death, 

IJjectment,  tried  at  Carnarvon  before  Bramwell,  B. 
The  will  of  Mary  Ellis,  made  eighteen  months  before 
her  death,  contained  a  bequest  of  a  house  described 
as  *'the  house  I  now  live  in."  The  testatrix  occu- 
pied the  same  house  at  the  time  of  her  dpth 
as  at  the  time  of  the  making  of  the  will,  but  there 
was  a  conflict  of  testimony  as  to  whether  or  not  the 
garden  belonging  to  the  house  had  not  in  the  mean- 
time been  given  up  by  the  testatrix  and  attached  to 
another  house  also  belonging  to  her.  It  became, 
therefore,  material  to  know,  whether  the  bequest  was 
of  the  house  as  occupied  by  the  testatrix  at  the  time 
of  her  death,  or  at  the  date  of  the  wilL  The  litigant 
parties  represented  devisees  of  different  XK>rtion8  of 
the  estate  of  the  testatrix,  and  the  defendant  obtained 
a  verdict  The  plaintiff  thereupon  moved  for  a  new 
trial,  OB  the  ground  that  the  questions  loft  to  the 
jury  "  pointed  to  the  date  of  the  death  of  the  testatrix, 
and  not  to  the  date  of  the  will." 

M,  Lloyd  and  V,  WilUams  showed  cause  against 
the  rule. 

Melntjfre  supported  it, 
All  Souls  College  v.  Coddrington,  1  P.  W.  597 ; 
Douglas  v.  Douglas^  Kay,  400  ; 
Bullock  V.  Burnett,  1  Eay  &  J.  815  ; 
Ooodlad  V.  Burnett,  1  Kay  ft  J.  341 ; 
Cole  V.  ScoU,  1  Mac  ft  G.  518 ;  16  Sim.  264  ; 
1  Vict  c.  26,  88.  24,  28 ; 
were  referred  to. 

6  July,  1868. 

Williams,  J.,  delivered  the  judgment  of  the  Court 
(Williams,  WUles,  and  KeaHng,  JJ,). 

In  this  case  the  alleged  misdirection  was,  that  the 
questions  left  by  the  Judge  to  the  jury,  pointed  to  the 
date  of  the  testator's  death,  and  not  to  the  date  of  the 
will 

The  first  question  which  arises  is,  whether  the  direc- 
tion was  proper  by  reason  of  the  42nd  sect  of  the  Wills' 
Act  (1  Vict.  c.  26),  by  which  it  is  enacted,  ''thatev^ 
will  shall  be  construed  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention 
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shall  appear  by  the  will."  %at  as  the  deyise  in  qnes- 
tion  is  of  "the  house  I  now  liye  in,"  we  think  the 
testator  has  indicated  a  contrary  intention  within  the 
meaning  of  the  class  of  cases  cited  in  the  course  of 
the  argument.  The  cases  of  Cole  v.  Scott,  DougUu  y. 
Douglas,  Bullock  y.  BUniett,  and  Ooodlad  y.  Burnett, 
fully  establish  the  principles  which  lead  to  this  con- 
struction t>f  the  will ;  but  it  was  further  uiged  in 
showing  cause,  that  eyen  if  the  direction  was  wrong  in 
this  respect,  it  was  immaUrial,  because  the  eyidence 
as  to  the  state  of  things  at  the  two  dates  was  identical 


But  on  readiDg  and  considering  the  Judge's  notes  at 
the  trial  we  find  ouiselyes  tmable  to  adopt  this  yiew ; 
for  we  think,  haying  reference  to  those  portions  of 
the  eyidence  to  which  the  attention  of  coonseL  was 
called  by  the  Covat  in  the  course  of  the  argument,  it 
cannot  properly  be  assumed  that  the  jury  would  not 
haye  found  a  different  yerdict,  if  the  question  for  tiieiz 
consideration  had  been  the  ezgojnDient  at  tlie  date  of 
the  wilL     We,  therefore,  think  the  rule  should  be 
made  absolute  for  a  new  trial. 

RuU  ab$olvU. 


END  OF  VOL.  n. 
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